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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-1139

PETER K. STERN, _
Petitioner-Appellant,

V.
UNITED STATES OF AMERICA,
Respondent-Appellee.

'Appeal from the United States District Court for the
Western District of North Carolina, at Asheville. Mar-
tin K. Reidinger, District Judge. (1:16-cv-00329-MR)

Submitted: June 27, 2017 Decided: July 14, 2017

Before TRAXLER, SHEDD, and HARRIS, Circuit Judges.

Affirmed by unpublished per curiam opinion.

Peter K. Stern, Appellant Pro Se.
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Unpublished opinions are not binding precedent in
this circuit.

PER CURIAM:

Peter Kay Stern appeals the district court’s orders
denying his petition for a writ of error coram nobis and
denying his motion to alter or amend judgment under
Fed. R. Civ. P. 59(e). We have reviewed the record and
find no reversible error. Accordingly, we affirm for the
reasons stated by the district court. Stern v. United
States, No. 1:16-cv-00329-MR (W.D.N.C. Nov. 28, 2016
& Jan. 12, 2017). We deny as moot Stern’s motions for
final judgment on the pleadings and to expedite the de-
cision. We dispense with oral argument because the
facts and legal contentions are adequately presented
in the materials before the court and argument would
not aid the decisional process.

AFFIRMED
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FILED: October 5, 2017

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-1139
(1:16-cv-00329-MR)

PETER K. STERN
Petitioner-Appellant-

.

UNITED STATES OF AMERICA
Respondent-Appellee

ORDER

Upon consideration of appellant’s motions for clar-
ification and to stay the mandate, the court denies the
motions.

For the Court — By Direction
/s/ Patricia S. Connor, Clerk




App. 4

FILED: October 3, 2017

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

‘No. 17-1139
(1:16-cv-00329-MR)

PETER K. STERN
Petitioner-Appellant
.
UNITED STATES OF AMERICA
' Respondent-Appellee

MANDATE

The Judgment of this court, entered July 14, 2017,
takes effect today. :

This constitutes the formal mandate of this court
issued pursuant to Rule 41(a) of the Federal Rules of
Appellate Procedure.

/s/ Patricia S. Connor, Clerk
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FILED: July 25, 2017

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-1139
(1:16-cv-00329-MR)

PETER K. STERN,
Petitioner-Appellant

V.
UNITED STATES OF AMERICA
Respondent-Appellee

STAY OF MANDATE UNDER
FED. R. APP. P. 41(d)(1)

Under Fed. R. App. P. 41(d)(1), the timely filing of
a petition for rehearing or rehearing en banc or the
timely filing of a motion to stay the mandate stays the
mandate until the court has ruled on the petition for
rehearing or rehearing en banc or motion to stay. In
accordance with Rule 41(d)(1), the mandate is stayed
pending further order of this court.

/s/ Patricia S. Connor, Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT
OF NORTH CAROLINA
ASHEVILLE DIVISION
CIVIL CASE NO. 1:16-cv-00329-MR
[CRIMINAL CASE NO. 2:99-cr-00081-MR-1]

PETER K. STERN, )
Petitioner, ;

Vs. ) ORDER
UNITED STATES ) (Filed Jan. 12, 2017)
OF AMERICA, )

Respondent. ;

THIS MATTER comes before the Court on Peti-
tioner’s “Motion for Reconsideration,” which the Court
construes as a Motion to Alter or Amend Judgment un-
der Rule 59 of the Federal Rules of Civil Procedure.
[Civil Case No. 1:16-cv-00329-MR (“CV”), Doc. 6].

BACKGROUND

On December 7, 1999, Petitioner Peter K. Stern
~ was charged in a superseding Bill of Indictment with
one count of conspiring to defraud the United States
through the submission of false claims, in violation of
18 U.S.C. § 286 (Count One); one count of obstructing
and impeding the due administration of the internal
revenue laws, in violation of 26 U.S.C. § 7212(a) (Count
Two); one count of bank fraud, in violation of 18 U.S.C.
§ 1344 (Count Three); two counts of threatening a
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federal judge, in violation of 18 U.S.C. § 115 (Counts
Four and Five); and two counts of communicating
threats through the mail, in violation of 18 U.S.C. § 876
(Counts Six and Seven). [Crim. Case 2:99¢cr81, Doc. 51].
Petitioner was found guilty on all counts after a jury
trial, and Petitioner’s conviction and sentenced were
affirmed on appeal. United States v. Stern, 96 F. App’x
855 (4th Cir. 2004).

On January 24, 2005, the Supreme Court vacated
the judgment and remanded the case to the Fourth Cir-
cuit in light of United States v. Booker, 543 U.S. 220
(2005). On remand, the Fourth Circuit again affirmed
Petitioner’s conviction but remanded for sentencing.
United States v. Stern, 164 F. App’x 306 (4th Cir. 2006).
This Court subsequently resentenced Petitioner to
124 months of imprisonment. [Crim. Case No. 2:99-cr-
00081-MR (“CR”), Doc. 194]. Petitioner appealed, but
subsequently moved to dismiss the appeal, which the
Fourth Circuit granted on May 4, 2006.

On October 26, 2006, Petitioner filed a motion to
vacate under 28 U.S.C. § 2255. [CR Doc. 204]. On June
15, 2007, Petitioner filed a notice of voluntary dismis-
sal of the motion to vacate, and this Court subse-
quently entered an order dismissing the motion to
vacate. [CR Docs. 225, 229]. Petitioner served his cus-
todial sentence and was released from custody on Sep-
tember 19, 2008. On August 15, 2011, Petitioner filed a
motion seeking to reinstate his Section 2255 motion to
vacate. [CR Doc. 232]. By order dated October 25, 2011,
this Court denied the motion seeking to reinstate the



App. 8

Section 2255 motion as time-barred and because Peti-
tioner was no longer in custody. [CR Doc. 234].

On October 5, 2016, Petitioner filed a petition for
writ of error coram nobis, again seeking to have his un-
derlying conviction set aside. On November 28, 2016,
- this Court denied the petition. [CV Doc. 4]. On Decem-
ber 13, 2016, Petitioner filed the pending motion for re-
consideration [CV Doc. 6], which the Court construes
as a motion to alter or amend judgment under Rule
59(e) of the Federal Rules of Civil Procedure.

STANDARD OF REVIEW

With regard to motions to alter or amend a judg-
ment under Rule 59(e), the United States Court of Ap-
peals for the Fourth Circuit has stated:

A district court has the discretion to grant a
Rule 59(e) motion only in very narrow circum-
stances: “(1) to accommodate an intervening
change in controlling law; (2) to account for
new evidence not available at trial; or (3) to
correct a clear error of law or to prevent man-
ifest injustice.”

Hill v. Braxton, 277 F.3d 701, 708 (4th Cir. 2002) (quot-
ing Collison v. Int’l Chem. Workers Union, 34 F.3d 233,
236 (4th Cir. 1994)). Furthermore, “Rule 59(e) motions
may not be used to make arguments that could have
been made before the judgment was entered.” Id. In-
deed, the circumstances under which a Rule 59(e)
motion may be granted are so limited that “[cJommen-
tators observe ‘because of the narrow purposes for
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which they are intended, Rule 59(e) motions typically
are denied.”” Woodrum v. Thomas Mem’l Hosp. Found.,
Inc., 186 F.R.D. 350, 351 (S.D. W. Va. 1999) (quoting 11
Charles Alan Wright, Arthur R. Miller & Mary Kay
Kane, Federal Practice and Procedure § 2810.1 (2d ed.
1995)).

DISCUSSION

Petitioner has not shown the existence of the lim-
ited circumstances under which a Rule 59(e) motion
may be granted. That is, Petitioner’s motion does not
present evidence that was unavailable when he filed
his underlying petition for writ of error coram nobis,
nor does his motion stem from an intervening change
in the applicable law. Furthermore, Petitioner has not
shown that a clear error of law has been made, or that
failure to grant the motion would result in manifest
injustice to him. See Hill, 277 F.3d at 708. Rather, in
his motion, Petitioner merely reasserts allegations
made in the original petition. For the reasons stated in
the Court’s original order, Petitioner’s argument is
without merit. Accordingly, the Court will deny Peti-
tioner’s motion to alter or amend judgment.

CONCLUSION

Based on the foregoing; the Court concludes that
Petitioner’s motion to alter or amend judgment will be
denied.



App. 10

The Court finds that Petitioner has not made a
substantial showing of a denial of a constitutional
right. See generally 28 U.S.C. § 2253(c)(2); see also
Miller-El v. Cockrell, 537 U.S. 322, 336-38 (2003) (in or-
der to satisfy § 2253(c), a “petitioner must demonstrate
that reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or
wrong”) (citing Slack v. McDaniel, 529 U.S. 473, 484-85
(2000). Petitioner has failed to demonstrate both that
this Court’s dispositive procedural rulings are debata-
ble, and that his Motion to Vacate states a debatable
claim of the denial of a constitutional right. Slack v.
McDaniel, 529 U.S. 473, 484-85 (2000). As a result, the
Court declines to issue a certificate of appealability.
Seée Rule 11(a), Rules Governing Section 2255 Proceed-
ings for the United States District Courts, 28 U.S.C.
§ 2255.

IT IS, THEREFORE, ORDERED that Peti-
tioner’s Motion for Reconsideration [CV Doc. 6] is DE-
NIED. -

IT IS FURTHER ORDERED that the Court de-
clines to grant a certificate of appealability.

IT IS SO ORDERED.

Signed: January 12, 2017

/s/ Martin Reidinger
Martin Reidinger [LOGO]
United States District Judge

A
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT
OF NORTH CAROLINA
BRYSON CITY DIVISION
CIVIL CASE NO. 2:06cv28
[CRIMINAL CASE NO. 2:99¢r81]

PETER K. STERN, )
Petitioner, ;
vS. ) ORDER
UNITED STATES ) (Filed Dec. 15, 2011)
OF AMERICA, )
| Respondent. ;

THIS MATTER is before the Court on the Peti-
tioner’s Motion for Reconsideration [Doc. 30] and Affi-
davit in Support [Doc. 30-1], filed on November 23,
2011.

Having carefully reviewed Petitioner’s motion and
affidavit, and having determined that the issues raised
by the Petitioner that are properly before the Court
“have been addressed in this Court’s prior order, the
Court therefore denies Petitioner’s request for recon-
sideration. Pursuant to Rule 11(a) of the Rules Govern-
ing Section 2255 Proceedings for the United States
District Courts, this Court declines to issue a certifi-
cate of appealability as Petitioner is unable to make a
substantial showing of the denial of a constitutional
right. See 28 U.S.C. § 2253(c)(2); Miller-El v. Cockrell,
537 U.S. 322, 336-38, 123 S.Ct. 1029, 154 L.Ed.2d 931
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(2003) (holding that in order to satisfy § 2253(c), a pe-
titioner must demonstrate that reasonable jurists
would find the district court’s assessment of the con-
stitutional claims debatable or wrong) (citing Slack v.
McDaniel, 529 U.S. 473, 120 S.Ct. 1595, 146 L.Ed.2d
542 (2000)). ' : '

IT IS, THEREFORE, ORDERED that Peti-
tioner’s Motion for Reconsideration [Doc. 30] is DE-
NIED.

IT IS FURTHER ORDERED that the Court de-
clines to issue a certificate of appealability.

IT IS SO ORDERED.

Signed: January 12, 2017

/s/ Martin Reidinger v
Martin Reidinger  [LOGO]
United States District Judge
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FILED: September 25, 2017

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

'No. 17-1139
(1:16-cv-00329-MR)

PETER K. STERN
Petitioner-Appellant

V.

UNITED STATES OF AMERICA
Respondent-Appellee

ORDER

The petition for rehearing en banc was circulated
to the full court. No judge requested a poll under Fed.
R. App. P. 35. The court denies the petition for rehear-
ing en banc.

For the Court
/s/ Patricia S. Connor, Clerk




