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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

TAN WRIGHT, . :
Petitioner, _ No. 3:09-cv-01206 (SRU)

V.

CHARLES LEE,
Respondent.

RULING ON PETITION FOR WRIT OF HABEAS CORPUS
Petitioner Ian Wright, an inmate currently confined at Cheshire Correctional Institution in
Cheshire, Connecticut, brings this action pro se for a writ of habeas corpué pursuant to 28 U.S.C.
§ 2254. He challenges h1:s 2002 Connecticut cénviction for murder, use of firearm in the
commission of a felony and carrying a firearm without a permit. For the reasons that follow, I
deny Wright’s petition.
I.  Standard of Review
A federal court will entertain a petition for a writ of habeas corpus that challenges a state
court conviction only if the petitioner claims that his custody violates the Constitution or la\ys of
the United States. See 28 U.S.C. § 2254(a). A claim that a conviction was obtained in violation
of state law is not cognizable in federal court. See Estelle v. McGuire, 502 U.S. 62, 68 (1991).
Section 2254(d) “imposes a highly deferential standard for evaluating state-court
rulings,” and “demands that state-court decisions be given the benefit of the doubt.” Renico v.
| Lett, 559 U.S. 766, 773 (2010) (intefnzil ciuotation marks omitted); Woodford v. Visciotti, 537

U.S. 19, 24 (2002). A federal court cannot grant a state prisoner’s petition for a writ of habeas
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corpus with régard to any claim that was rejected on the merits by the state court, unless the
adjudication of the claim in state court either: . : | ‘ .
(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination
‘of the facts in light of the evidence presented in the State court proceeding. -

28 U.S.C. § 2254(d). That standard is very difficult to meet. Seé Metrish v. Lancaster; __U.S.
., ,133 YS. Ct. 1781, 1786 (2013).
Clearly established feder_al law is found in “holdings,” not “dicta,” of the United States
Supreme Court at the time of the state court decision. See Howes v. Fields, 565 U.S. 499, 505
(2012); Carey v. Musladin, 549 U.S. 70, 74 (2006). “[Clircuit precedent does not constitute
‘clearly established Federai law, as determined by the Supreme Court,”” and “therefore cannot
form the basis for habeas relief.”” Parker v. Matihéws, 567 U.S. 37, 4849 (2012) (quoting 28
U.S.C. § 2254(d)(1)). The law in question may be either a “genera]izéd standard” or a “bright-
line rule designed to effectuafp such a standard in a particular context.” See Kennaugh v. Miller,
289 F.3d 36, 42 (2d Cir. 2002). |

" A decision is “contfafy to . . . clearly established Federal law” when the state court
“applies a rule different from the governing law set forth” by the Suprem¢ Court, or when it
“decides a case differently than [the Supreme Court] ha[s] done on a set of materiallgr
indistinguishable facts.” Bell v. Cone, 535 U.S. 685, 694 (2002). A decision “involve[s] an
unreasonable applicatioﬁ of ... clearly established Federal law” when the state court correctly

identifies the governing law, but applies that law “unreason.ably to the facts of a particular

prisoner’s case, or refuses to extend a legal principle that the Supreme Court has clearly
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established to a new situation in which it should govern.” See Davis v. Grant, 532 F.3d 132,. 140
(2d Cir. 2008). It is not enqugh that “a federal court believes the state court’s determination was
incorrect” or erroneous. See Schriro v. Landrigan, 550 U.S. 465, 473 (2007). Rather, the state
court’s application of clearly established law 'must be objectively “unreasonable—a substantially
higher threshold.” See, id. Thus, a state prisovne.r must‘ shpw that the challenged 'c‘ourt fuling “was
éo lacking in justification that there was an error well understood and comprehended In existing
Jaw beyond any possibility of fairminded disagreement.” Harrington v. Richter, 562 U.S. 86; 103
(2011); see also Burt v. Titlow, __U.S.__, , 134 S.Ct. 10, 15 (2013) (federal habeas relief
warranted only where the state’s justice system has experienced an “extreme malfunction”).

.Whlén reviewing a habeas petition, the federal court presumes that the factual
d¢terminations of the siafe court are correct. The petitioner bears the burden to rebut that
presumption by “clear and convincing evidence.” 28 U.S.C. § 2254(e)(1); see Cullen v.
Pinholster, 563 US 1.70‘, 181 (2011) (standard for evaluating state-court rulings where
con_stitutional claims héve been considered on the merits and which éffo’rdsrstate-céurt rulings
the benefit of the doubt is ‘;highly deferential” and “difﬁcult [for petitioner] to meet™). In
addition, the federal court’s “review under section 2254(d)(1) is limited to the record that was
before the state court that adjudicated the claim on the merits.” Culleh, 563 U.S. at 181.

IL Procedural History

On October 15, 2000, Wilfredo Sanchez was mgdéred at the J amaicén American .and
Puerto Rican Club in Bridgeport, Connecticut. Bridgeport police officers arrested Ian Wright
later that night on charges of murder and carrying a pistol without a permit. See Resp’t’s Mem.

Opp’n Pet. Writ Habeas Corpus, App’x A, Doc. No. 73, at 1-2 (filed in paper form). On
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December 21, 2001, in the Connecticut Sﬁperior Court for the Judicial District of Fairfield, the
State’s Attomey filed an amended information that charged Wright with murder in violation of
Conn. Gen. Stat. § 53a-54a(a), using a firearm in the commi_ssiéni of a Class A felony in violation
of Conn. Gen. Stat. § 53-202k, and carrying a pistol or revolver without a permit in violation of
.Conn‘ Gen. Stat. § 29-35. See Pet’r’s Resp. Mem. Opp’n Pet. Writ Habeas Corpus, App’x D,
Doc. No. 83-4. '

On February 1, 2002, a jury found Wright guilty of all three charges. See Resp’t’s Mem.
Opp’n Pet. Writ Habeas Corpus, App’x A, Doc. No. 73, at 1 (filed in paper-foﬁn): On March 22,
2002, a Connecticut Superior Court judge sentenced Wright to a total effective sentence of
thirty—ﬁve.years of imprisonment. See id.

Wright appealed his convictions on three grounds. See State v. Wright, 77 Conn. App. 80
(2003). He claimed that (1) the trial judge erred in failing to charge the jury that théy ﬁust acquit
him if the principal’s usé of force was justified as having been used in self-defense; (2) there was
insufficient evidence to support his conviction as an accessory to murder; and (3) the trial judge

“erred in failing to éharge the jury on the defense of necessity as it applied to the charge of
carrying a firearm without a permit. See id. at 85, 91. On May 27, 2003, the Connecticut |
Appellate Court. affirmed the judgment of conviction. See id. at 93. On September 25, 2003, the .
Connecticut Supréme Court denied W.right’s petition for certification to appeal the decision of
the Connecticut Appellate Court. See State y. Wright, 266 Conn. 913 (2003).

In July 2003, Wright filed a petition for writ of ha.Beas corpus challenging his conviction
in the Connecticut Superior Court for the Judicial District.of Tolland at Rockville. See Am. Pet.
Writ Habeas Corpus, Doc. No. 45, at 6. Attorney William P. Burns, Jr. was appointed to

represent Wright. See Resp’t’s Mem. Opp’n Pet. Writ Habeas Corpus, App’x F, Doc. No. 73
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(filéd n paper form). In an amended petition filed on January 24, 2006, Wright raised three
grounds: ineffective assistance of trial counsel? ineffective assistance of appellate counsel, and
i)rose'cutorial miscohduct.. See id., App’x G.

" The Superior Court held hearings on the claims in the amended petition on April 5, and
May 3, 2006. See id., App’x Z, App’x AA. On July 6, 2006, the court dem:ed Wright’s amended
petition. See Wright v. Comm’r of Corr., 2006 WL 2053747 (Conn. Super. Ct. July 6, 2006).

On December 11, 2006, Wright filed a motion for articulation of the bases for denying
the iﬁeffective aséistance of t-rial and appellate counsel claims raised in Wright’s amended
petition. See Pet’r’s Resp. Mem. Opp’n Pét. Writ Habeas Corpus, App’x 12, Doc. No. 89, at 22—
25. On January 2, 2007, the habeas judge denied Wright’s motion for articulation. See RCSp"t’s
Mem. Opp’n Pet. Writ Habeas Corpus, App’x G, Doc. No. 73 (filed in paper form).

Wright appealed the denial of the amended habeas petition. See id., App’x J. On March
11, 2008, the Connecticut Appellate Court concluded that Wright had failed to furnish an -
adequéte record for review and afﬁrmed the decision of the habeas court. See Wrighi v. Comm’r
of Corr., 106 Conn. App. 342, 345 (2008) (per curiam). On April‘& 2008, Wright filed a motion
for reconsideration en banc, See Pet'r’s Resp. Mem. Opp’n Pet. Writ Habeas Corpus, App’x 17,
Doc. No. 89, at 55-59, which the Conﬁecticut Appellate Court denied on June 6, 2008. See Order
Denying Mot. Reconsid. En Banc, Wright v. Comm r of Corr., No. AC 27956 (June 6, 2008). On
September 5, 2008, the Connecticut Supreme Court denied Wright’s petition for certification to
appeal the Appellate Court’s decision affirming the denial of his first habeas petition. Sée Wright
v. Comm’r of Corr., 289 Conn. 901 (2008). |

On January 23, 2014, the Connecticut Supreme Court granted Wright permission to file a

second petition for certification to appeal from the Connecticut Appellate Court’s decision

5
A5



Case 3:09-cv-01206-SRU Document 139 Filed 07/10/17 Page 6 of 25

affirming the denial of his first state habeas petition. See Resp’t’s Mem. Opp’n Pet. Writ Habeas
Corpus, App’x R, Doc. No. 73 (filed in paper form). On March 19, 2014, the court denied
Wright’s second petition for certification. See Wright v. Comm’r of Corr., 311 Conn. 931 (‘2014).

In November 2006, Wright filed a second state petition for writ -of habeas corpus
challenging his conviction in the Connecticut Superior Court for the Judicial District of Tolland
at Rockville. See Resp’t’s Mem. Opp’n Pet. Writ Habeas Corpus, App’x S, Doc. No. 73 (filed in
paper form). In June 2007, a judge granted Wright’s motion for appointment of counsel. See id.

On July 29, 2009, Wright filed the present federal habeas petition. The respondent moved
to dismiss the action on the ground that two of the three grounds in the petition had not been
exhausted. See Doc. No. 10. Wright moved to stay'tl-lis case in order to permit him to go back to '
state court and exhaust his available rgmedies as to, the two unexhausted claims in fcht_z petition.
See Doc. No. 11. On April 14, 2010, I denied the respondent’s motion to dismiss without
prejudice and granted Wright’s motion to..st_ay this case. See Order, Doc. No. 12.

In December 2009, Wright filed a third stéte petition for writ of habeas corpus
challenging his convi_ction in the Connecticut Superior Court for the Judicial District of Tolland
at Rockville, See Wright v. Warden, State Prison, No. TSR-CV10-4003354-S (Dec. 28, 2009).
On January 7, 2011, Wright’s second.and third state habeas petitions were consolidated. See id.

In an amended petitioﬁ_ filed 1n. thé censolidated state action on November 2_2,. 2011,
Wright raised four grounds: ineffective assistance of trial counsel, ineffective assistance of
appellate counsel, ineffective assistance of habeas counsel, and ineffective assistance of appellate
habeas counsel. See Pet’r’s Resp. Mem. Opp’n Pet. Writ Habeas Corpus, App’x A, Doc. No. §3-
1. On January 20,2012, thé_court dismissed the second and third claifns of Wright’s amended

petition (i.e., the ineffective assistance of trial counsel and ineffective assistance of appellate
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-counsel claims) as second or succeséive. See Resp’t’s Mem. Opp’n Pet. Writ Habeas Corpus,
App’x T, Doc. No. 73 (filed in paper form). On February 8, and 24; 2012, the Superior Court
held heariggs on the first and fourth claims in the am.ended.pétition filed in the consolidated state
habeas action. See Pet’r’s Resp. Mem. Opp’n Pet. Writ Habeas Corpus, App’x G, App’x H,
Docs. Nos. 83-7, 83-8, & 83-9. At the conclusion of the hearing on February 24, 2012, the court
issued an oral decision denying the remaining claims of the amended consolidated petition. See
id., App’x H, Doc. No. 83-9;_: Wright v. Comm’r of Corr., 147 Conn. App. 510, 513 (2014).

Wright aiapealed the dismissal of the second and third claims—but not the first and fourth
claims—in the amended consolidated petition. See Wright, 147 Conn. App. at 513 & n.3. On
January 14, 2014, the Connecticut Appellate Court dismissed Wright’s appeal. See id. at 516. On
February 26, 2014, the Connecticut Supreme Court denied Wright’s petition for certification to
appeal the Appellate Court’s decision. See Wright v. Comm’r of Corr., 311 Conn. 922 (2014).

On April 7, 2014, Wright filed a moﬁon_ to lift the stay in this action and an amended
petition for writ of habeas corpus. Docs. Nos. 44 & 45. On April 29, 42014, I ordered that the stay
be lifted. See Ruh'hg, Doc. No. 47. The respondent has filed a memorandum in opposition to
Wright’s petition, Doc. No. 72, to which Wright has filed multiple replieé.-See Docs. No. 82, 94,
113, & 115.In addition, Wright filed (and subsequently withdrew) a new federal habeas petition,
see Doc. No. 1, Wright v. Falcone, No. 3:15-¢cv-01308 (SRU) (D. Conn. Aug. 31, 2015), as well
as a series of motions seeking hearings or status conferences. See, e.g., Mot. Court Order, Doc.-
No. 120; Mot. Immediate Hr’g, Doc. No. 121; Mot. Severance, Doc. No. 123; Mot. Status Conf.,
Doc. No. 124; Mot. Immediate Hr’g, Doc. No. 127; Mot. Immediate.Hr’g, Doc. No.. 130; Mot.
Relief of Judgment, Doc. No. 131; Mot. Set Aside State Court Judgment, Doc. No. 132, Mot.

Attack Integrity of Proceedings, Doc. No. 133; Mot. Immediate Hr’g, Doc. No. 138.
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III. Factual Background
On Wright’s initial appeal, the Connecticut Appellate Court determined that the trial jury
reasonably could have found the following facts:

On October 15, 2000, at approximately 11 p.m., Betty Robertson entered
the Jamaican American and Puerto Rican Club (club) in Bridgeport to
attend a party. Everyone, including the victim, Wilfredo Sanchez, was
searched for weapons as they entered the club. Robertson noted, however,
that [Ian Wright] and his brother, David Wright, were not searched when
they entered the club. After Robertson and the victim entered a hallway
near the rest rooms to “roll some marijuana,” [Wright] began flicking the
hallway lights. When the victim asked [Wright] to stop, a fight started
between them. '

During the fight, John Williamson was standing behind [ Wright], but close
to the rest room, while David Wright was standing at the end of the
hallway, also to the rear of [Ian Wright]. Robertson stated that as the
victim was getting the better of the fight, she heard gunshots, and saw- the
victim fall to the ground and Williamson fall into the women’s rest room.
After the gunshots, Robertson saw both [Tan Wright] and David Wright
run past her, both with guns in their hands, and, as they fled, she heard
more gunshots from outside the club.

At trial, Williamson testified that while he was in the men’s rest room, he
heard the sound of people fighting and, as he departed the rest room, saw a
fight. Subsequently, he heard two gunshots and fell into the women’s rest
room, having been shot in the leg. While he was lying on the floor, he
heard another gunshot. During the shooting, he did not see either [Wright]
or his brother. : :

The state also called James Hamilton to testify concerning a conversation
that he had had with [Wright] while both were incarcerated after the
evening in question. Hamilton, who had no involvement in the incident,
testified that while he and [Wright] were cell mates, [Wright] told him that
during the evening of the shooting, he had seen the victim by the rest room
and had told the victim to stop selling drugs because it was his family’s
club. Hamilton claimed that [Wright] told him that he had been m
possession of a gun at the time and that when he and the victim began to
fight, he drew his gun. Hamilton added that [Wright] told him that as he
and the victim had struggled for the gun, it discharged, after which
[Wright] had backed up and shot the victim. Hamilton also testified that
[Wright] indicated to him that both he and his brother had had weapons.
[Wright] stated that he had a .45 caliber gun and that his brother had a .38
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caliber weapon, and that as he and his brother were leaving the club, they
both fired their guns.

Shortly after the shooting at the club, Bridgeport police observed [Wright]
who, while driving his automobile near Bridgeport Hospital, drove past a
stop sign. After the police pursued [Wright’s] car, both [Wright] and his
brother fled from the car and were apprehended after being chased by the
police. The police noted that the car windows had been damaged, likely
the result of gunshots. In the course of the police chase, David Wright was
seen discarding a gun that later was determined to be the murder weapon.
[Tan Wright] was discovered, shirtless, lying in an alley hidden by brush.
He was not found in possession of a weapon, nor was any other weapon
found in his vicinity. - -

The defense called John Pettway, who testified that he was in the club after
10 p.m. on the evening in question, and that the victim had been searched
upon entering the club and that no gun was discovered on him. Pettway
indicated that there had been a fight between the victim and another man in
the rest room hallway. During the fight, he heard the “shooter” tell the
victim that this was his “people’s club,” that he saw the victim strike the
shooter in the face and that he saw the “shooter” draw a gun. Pettway
testified that he first heard one gunshot and then several more as he started
to leave the hallway. He saw [Wright] and his brother leave the hallway . . .

From an autopsy, it was determined that the victim had died as a result of
a bullet wound from a .38 caliber gun. That weapon later was determined -
to be the gun that David Wright had thrown from [Ian Wright’s] car while
being pursued by the police. Bullet casings from that same weapon were
discovered in [Wright's] car and-outside the club. Williamson’s gunshot .
wound was found to have been caused by a .45 caliber weapon. At the
scene, the Bridgeport police also recovered a .45 caliber shell casing from
the hallway and other .45 casings outside the club, all from the same
weapon. In addition to those casings, the police found other casings of
various calibers outside the club. Results consistent with gunshot residue
were found on the hands of [lan Wright] and David Wright.

Wright, 77 Conn. App. at 82-85 (footnote omitted).
IV.  Discussion |
Wright asserts one ground that he raised on direct appeal of his conviction and two
grounds that he raised in his state habeas petitions. He argues fhat: (1) the trial judge erred in
failing to charge the jury on Wright’s defense of justification or self-defense regardingv the
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conduct of a third party shooter; (2) trial counsel was ineffective for failing to move for a bill of
particulars with regard to the first count of the information; and (3) appellate counsel was
ineffective for failing to challenge the trial court’s jury charge on accessorial liability.

A. Jury Instruction on Self-Defense

Wright contends that after the trial judge decided to instruct the jury that they could find
him guilty as an accessory to murder, the judge should have instructed the jury that it must acquit -
him if the principal was justified in using deadly force against the victim under Connecticut
General Statues §53a-19.! The respondent contends that Wright’s claim involves a matter of state
law that is not reviewable in a federal habeas peﬁtion.

‘The Connecticut Appellate Court concluded that the following additional facts were
relevant to its consideration of Wright’s jury instructio'nv clamm: |
Although the state initially charged [Ian. Wright]- as the shooter, there was
evidence adduced at trial that David Wright had fired the weapon, which
_resulted in the victim’s death. On that basis, at the conclusion of the

evidence, the state requested, and the court gave, an instruction concerning
[Tan Wright’s] accessorial liability pursuant to General Statutes § 53a-8.

! Connecticut General Statutes § 53a-19 provides in pertinent part that:

(2) Except as provided in subsections (b) and (c), a person is justified in
using reasonable physical force upon another person to defend himself or
“a third person from what he reasonably believes to be the use or imminent

use of physical force, and he may use such degree of force which he
reasonably believes to be necessary for such purpose; except that deadly
physical force may not be used unless the actor reasonably believes that
such other person is (1) using or about to use deadly physical force, or (2)
inflicting or about to inflict great bodily harm.

(b) Notwithstanding the provisions of subsection (a), a person is not
justified in using deadly physical force upon another person if he knows
that he can avoid the necessity of using such force with complete safety
(1) by retreating . . . . : : '
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Wright, 77. Conn. App. at 86.

Wright’s claim as presented in his amended habeas petition is based on a violation of
state law. See Am. Pet.. Writ Habeas Corpus, Doc. No. 45, at 13. The Supfeme Court has
emphasized that “it is not the province of a federal habeas court to reexamine state-court
determinations on state-law questions.” Estelle, 502 U.S. at 67-68. Federal courts are Iimited to
reviewing claims that a state conviction was 'obtainedv inviolation of some right guaranteed by
the United States Constitution or other federal law..See 28 U.S.C. § 2254(a) (federal courts “shall
entertain an application for a writ of habeas corpus in behalf of a person in state custody pursuant
to the jﬁdgment of a State court only c;n the ground that he is in custody in Vioiation of the
Constitution or laws or treaties (;f the United States”); Pulley v. Harris, 465 U.S. 37, 41 (1984)
(“A federal court may not issue the writ on the bésisaof a perceived error of state law.”).

The adequacy of a state jury charge is generally a question of state law, and is not
reviewable in a federal habeas corpus petition absent a showing that the charge depriyed the
defendant of a federal constitutiénal right. See Cupp v. Naughten, 414 U.S. 141, 146 (1973). In
reviewing Wright’s claim, the Connecticut Appellate Court relied on state statutes and cases
goveming jury instructions on self-defense. See Wright, 77 Conn. App. at 85-90. The court
noted that under Connecticut law, it is the defendant’.s burden to present sufficient evidence to
support a jury instruction on self-defense. See id. at 88. Becausg: Wﬁght failed to establish an
“evidentiary foundation” for an instruction on self-defense, the Appellate Court concludéd that té
give the instruction “would have been no more thanjudicial mvitation to jury Specﬁlation.” See
id. at 89. Consequently, the court heid that the trial judge “properly” chose not to give such an
instruction to the jury. See zd at 89-90. Because the Appellate Court decided the question of

whether the instruction on use of force in defense of others was warranted on state law grounds,
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. the claim is not cognizable in a federal habeas petition. See Estelle, 502 U.S. at 67 (“federal
habeas corpus relief does not lie for errors of state law”); Engle v.-Isaac, 456 U.S. 107, 119~21
& n.21 (1982) (challenge to correctness of self—défense instructions under state law provide no
basis for federal habeas relief); Gryger v. Burke, 334 U.S. 728, 731 (1948) (“We cannot treat a
mere error of state law, if one occurred, as a denial qf due process; otherwise, every erroneous
decision by a state court on state law would come here as a federal constitutional question.”).

In his reply to the respondent’s opposition memorandum, however, Wfight contends that
his claim is reviewable because he also challenged the state court’s determination as depriving
him of his fundamental due process right to preéent a defense, a federal constitutional right
aﬁiculated by Washington v. Texas, 388 U.S. 14 (1967). See Pet’r’s Resp. Mem. Opp’n Pet. Writ
Habeas Corpus, Doc. No. 82, at 9. Wright’s brief on appeal from his conviction did include a
claim that due process both protected his ﬁght to establish a defense and also entitled him to |
proper jury instructions on the elements of that defense. See Resp’t’s Mem. Opp’n Pet. Writ
Habeas Corpus, App’x A, Doc. No. 73, at 15 (filed in paper fomi). (

To warrant habeas corpus relief with regard to an.improper jury instruction, a petitioner
must establish that the instruction “so infepted the entire trial that the resulting conviction
violates dﬁe process.” Esfelle, 502U.S. at 72 (quoting Cupp, 414 U S. at 147). That is, the
petitioner must show “not merely that the instruction is undesirable, erroneous, or even
‘universaﬂy condemned,” but that it violated some right which was guaranteed to the defendant
by the Fourteenth Amendment.” Cupp, 414 U.S. at 146. When analyzing a claim of an improper
jury instruction, the court must examine the instruction “in the context of the charge as a whole”

and the entire trial record. See Francis v. Franklin, 471 U.S. 307, 315 (1985).
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Although the Connecticut Appellate Court’s analysis of Wright’s claim relied on state
law, the court did apply a standard of review consistent with United States Supreme Court
precedent regarding jury instruction claims. Because the Appellate Court applied the correct
legal principles, its décision 18 not contrary to federal law. See Early v. Packer, 537U.S. 3, 8
(2002) (holding that state court need not cite—nor even be aware of—relevant Supreme Court
cases, “so long as neither the reasoning nor the result of the state-court decision contradicts -
them”). Hence, to entitle Wright to a writ of habeas corpus, the Appellate Court’s decision must
have been an “unreasonable application” of clearly established federal law as articulated by the
Supreme Court.

In Washington v. Texas, the Supreme Court stated that a defendant’s “right to present his
own witnesses to establish a defensé ...isa fundaﬁlental element. of due process of law.”

388 U.S. at 19. The due process right to present-a defense does not, however, guarantee a
defendant the right to have a judge instruct a jury on any particular affirmative defense that he
seeks to raise. See Gilmore v. Taylor, 508 U.S. 333, 344 (1993) (rejecting argument that
constitutional right to present a defense includes right to have jury consider an affirmative
defense). Wright has not cited (and I have not found) any Supreme Court case that held a
defendant’s federal constitutional rights are violated by a state tn'él court’s refusal, in connection
with a charge of accessory to murder, to instruct the jury on the affirmative defense of use of
force by a principal in defense of others.

Bécause Wright did not have a federal constitutional right to his desired jury instruction,
he has not shown that the omission of the instrucﬁon deprived him of due process. Thus, 1
conclude that the Connecticut Appellate Court reasonably applied federal law in decidmg- that

the trial court did not err in deeming Wright’s defense of others instruction unwarranted. See
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Knowles v.: Mirzayance, 556 U.S. 111, -122-(2009) (“[1]t is not ‘an unreasonable application of’
‘clcaﬂ}‘l established Federal law’ for a state court to decline to apply a specific legal rule that has
not been sQuarely established by th[e] [Supreme] Court.””) (internal citation omatted). -
Acdordingly, I deny Wright’s petition for a writ of habeas corpus on the first ground.

B. Ineffective Assistance of Trial and Appellate Counsel .

'In his second ground for relief, Wright argues that his trial attorney rendered ineffective
assistance of counsel because he failed to file a motion for bill of particulars with regard to the
first cbunt of the information. In his third ground for relief, Wright contends that the attorney
who represented him on direct appeal improperly failed to assert a challenge to the trial court’s
jury instruction on accessory liability. The respondent argues that Wright’s ineffective assistance
of trial counsel claim 1s pchedurally defaultéd,_ aﬁd that his ineffective assistance of appellate
counsel claim is not-exhausted and also is procedurally defaulted. I agree with the respondent,
and, as a result, I conclude that I cannot review either of Wright’s remaining claims.

1. Exhaustion and Procedural _Deféult — Appellate Counsel Claim

A prerequisite to habeas corpus relief under 28 U.S.C. § 2254 is the exhaustion of
a\_failable state remedies. See 28 U.S.C. § 2254(b)(1)(A); O’Sullivan v. Boerckel, 526 U.S. 838,

842 (1999). Exhaustion promotes “principles of comity” between the federal and state judicial

. systems, by giving states “the first opportunity to address and correct alleged violations of state

prisoner{s’] federal rights.” See Coleman v. Thompson, 501 U.S. 722, 731 (1991).’,

To satisfy the exhaustion requirement, a petitioner must present the essential factual and
legal bases of his federal claim té each appropnate state court (inciﬁding the highest state court
capable of reviewing the clairh), in order to give state courts a full and fair “oppdrtunity to pdss_

upon and correct alleged violations of [state] prisoners’ federal rights.” Duncan v. Henry, 513

14
Al4



Case 3:09-cv-01206-SRU Document 139 Filed 07/10/17 Page 15 of 25

U.S. 364, 365 (i995) (per curiam) (internal quotation marks omitted). A fede‘ralAclaim has been
“fairly present[ed] . . in each appropriate state court (inclﬁding a state supreme court with
powers of discretionary review)” when thé petitioner has straightforwardly “alert{ed] that court
to the federal nature of the claim.” Baldwin v. Reese, 541 U.S. 27, 29 (2004) (internal
parenthesés and quotation marks omitted). Conversely, “a state prisoner does not ‘fairly present’
a claim to a state court if that court must read beyond a petition or a bn’ef .. . that does not alert it
to the presence of a federal claim in order to find material . . . that does so0.” Id. 2-1’( 32. Failure to
exhaust may be excused only where “there is no opportunity to obtain redress in state court or if
the corrective process is so clearly deficient to render futile any effort to-obtain relief.”
Duckworth v. Serrano, 454 U.S. 1, 3 (1981) (per curiam).

After the hearing in Wright’s first state habeas proceeding, the Superior Court denied the
petition with respect to all claims. See Wright, 2006 WL 2053747. In his brief appealing from
that decision, appellate habeas counsel raised two claims: (1) trial counsel had been ineffective in
faﬂing to move fqr a bill of particulars with regard to the first count of the information, and (2)
appellate counsel was ineffective for failing to correct the misstatement regarding trial testimony
that appeared within the state’s appellate brief (by filing a reply brief, raising the misstatement at
oral argument to the Connecticut Appellate Court, or including a coﬁect statement of trial
testimony in Wright’s petition for certification to the Connecticut Supreme Court).? See Resp’t’s

Mem. Opp’n Pet. Writ Habeas Corpus, App’x T, Doc. No. 73 (filed in paper form).

2 Although Wright’s habeas counsel referred in a footnote to Wright’s ineffective assistance of
appellate counsel claim based on counsel’s failure to challenge the instruction on accessory
liability, he did not otherwise mention, discuss, or offer any support for that claim. See Resp’t’s
Mem. Opp’n Pet. Writ Habeas Corpus, App’x J, Doc. No. 73 (filed in paper form).
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The Connecticut Appellate Court declined to reviéw either of Wright’s claims because
the trial court’s decision failed to include any findings of facts regarding the issues appealed. See
Wright, 106 Conn. App. at 345. Thué, the court deemed the record insufficient to revieﬁf

- Wright’s petition, and affirmed the judgment of the trial court. See id. The Appellate Court also
>noted that, although appellate habeas counsel filed a request for an articulation of the facts
supporting the trial court’s decision to deny Wright’s claims, counsel had not filed a motion for
review of the denial of that motion. See id. at 344-45. Wright filed two petitions for certification
to appeal the decision of the Appellate Court, both of which were denied by the Connecticut
Supreme Court without comment. See Wright, 289 Conn. 901; Wright, 311 Conn. 931.

The respoﬁdent argues that Wright’s ineffective assistance of appellate counsel claim is
unexhausted, because it §vas not included in Wright’s brief on appeal from- the denial of his first
state habeas petition. A review of the brief reveals that Wright did raise an ineffective assistance
of appellate counsel claim, but not the one asserted in his present petition. See Resp’t’s Mem.
Opp’n Pet. Writ Habeas Corpus, vApp’x A, Doc. No. 73, at 15-19 (filed in paper‘ form).

The respondent acknowledges that Wright’s second ﬁetition for certification to appeal
from the decision of the Appellate Court did include the ineffective assistance of appellate |
counsel claim. See id., App’x Q. Nevertheless, the respondent correctly contends that a petitioner
may not exhaust a claim by first raising it in a petition for certification to the Connecticut
Supreme Court, without raising it on appeal to the Appellate Court. See State v. Saicier, 283
Conn. 207, 222 (2007) (“[A] claim that has been abandoned during the initial appeal to the
Appellate Court cannot subseQuently be resurrected by the taking of a certified appeal to th{e]
[Connecticut Supreme Clourt.”) (citation and internal quotation marks omitted). Furthermore,

the Second Circuit has held that “[p]resenting a claim for the first time to a state court of
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discretionary review is insufficient to exhaust the claim unless th{at] court considers it.” Lurie v.
Wittner, 228 F.3d 113, 124 (2d Cir. 2000) (citing Castille v. Peoples, 439 U.S. 346, 351 (1989)).
The Connecticut Supreme Court is “a state court of discretionary review,” see Conn. Gen. Stat. §
51-197f; Conn. Prac. Book §§ 84-1 & 84-2, and nothing in that court’s denial of Wright’s
- petitions for certification indicates that. the court actually “consider[ed]” his claims. See Lurie,
228 F.3d at 124; Wright, 289 Conn. 901; Wright, 311 Conn. 931.

Therefore, it is apparent that Wright did not fully or fairly exhaust his meffectwe
assistance of appellate counsel claim by raising it on appeal from the decision dying the first
state habeas petition. The respondent argues that Wright’s claim must be deemed exhausted and
procedurally defaulted. A claim that was not fairly presented to the state courts and does not
satisfy the requirements of section 2254(b)(1) may still be “deemed exhausted” by a federal
habeas court “if it is clear that the state court would hold the claim procedurally barred.” Grey v:
Hoke, 933 F.2d 117,120 (2d Cir. 1991) (collecting cases). But that “apparent salve . . . proves to
be cold comfort to most petitioners,” because such-a claim also is deemed “pro.c.edurally,
defaulted” and cannot provide grounds for habeas relief. See Aparicio v. Artuz, 269 F.3d 78, 90
(2d Cir. 2001) (“[W]hen the petitioner failed to exhaust state remedies and the court to which the
petitioner would be required to present his claims in order to meet the exhaustion requirexnent
would now find the claims procedurally barred,” federal habeas courts alse must deem the claims
procedurally defaulted.”) (quoting Coleman, 501 U.S. at 735 n.1).

Although Wright did not fully exhaust his claim of ineffective assistance of appellate
counsel in his first state habeas petition, he reasserted the same claim in a second consolidated
state habeas petition in 2011. The trial court dismissed the claim in the second habeas petition on

the basis that it was successive pursuant to Conn. Prac. Book § 23-29(3). Thus, it is evident that
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the trial court considered Wﬁght’s claim to be procedurally barred. In view of the fact that
Wright’s inéffeetive asgistance of appellate céunsel claim was procedurally barred, I deem it to
have been exhausted, but also to be procedurally defaulted. See Aparcio, 269 F.3d at 90.

2. Procedural Default - Trial Counsel Claim |

Next, the respondent asserts that Wright’s ineffective assistance of trial counsel claim has
been procedurally defaulted, because the Appellate Court declined to review the merits of the
claim based on an adequate and independent state procedural rule. Under the procedural default
doctrine, a federal court will not review the merits of a claim raised in a habeas petition—
iﬁcluding a constitutional claim—if (1) the state court declined to address the claim because the
prisoner “failed to meet a state procedural requiremeﬁt,” and (2) the state court decision 1s based
on “independent and adequate state procedural grounds.” See Walker v. Martin, 562 U.S. 307,
315—1‘6 (2011) (citations omitted). A state rule or requirement must'be “firmly established and
regularly followed” by the state in question to qualify as an “adequate” procedural ground. See
Beard v. Kindler, 558 U.S. 53, 60 (2009). A state court decision will be “independent” and
unreviewable in federal court when it “fairly appear{s] to rest primarily on state procedural law.”
Jimenez v. Walker, 458 F.3d 130, 138 (2d Cir. 2006) (citing Coleman, 501 U.S. at 739—40).

It is evident that the Appellate Court expressly relied on a state procedural rule to decline
to review Wright’s ineffective assistance of counsel claim on appeal from the denial of his first
state habeas petition. See Wright, 106 Conn. App.-at 345 (noting that it was Wright’s burden to
provide an adequate record for review under Conn. Prac. ﬁook § 66-5, and that there were
insufficient factual findings to review his claims because Wright had not requested review of the
demal of his motion for articulation of the bases for denying his habeas claims). In addition, it is

clear that the trial court dismissed Wright’s ineffective assistance of trial and appellate counsel
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claims in his second state habeas petition based on a state procedural rule. See Resp’t’s Mem.
Opp’n Pet. Writ Habeas Corpus, App’x T, Doc. No. 73 (Jan. 20, 2012) (dismissing counts two
and three’ of the amend‘ed habeas petition, which were identical to clamms raised in first state
habeas petition, as successive pursuant to Conn. Prac. Book § 23-29(3)).

Furthermore, at the time of the decision by the Cennecticut courts on Wright’s first state
habeas petiﬁon in July 2008, the procedural rules governing the filing of motions for articulation
and the duty of the petitioner to supply an adequat%ei record for review were definite, well-
established and regularly applied. See, e.g., Conn. Prac. Book § 61-10 (“It is the responsibility of |
the appellant to provide an adequate record for review.”)é Bragdon v. Sweet, 102 Conn. App.

600, 605-06 (2007) (declining to review claim on appeal because appellant “failed to satisfy his
burden” to “provide an accurate record for review™ as required by Conn. Prac. Book § 61-10);
Narumanchi v. DeStefano, 89 Conn. App. 807, 815 (2005) (“It is axiomatic that the appellapt
must provide this court with an adequate record for review. . . . Because the plaintiff failed to
satisfy that burden, we decline to review his claim.”); Adornov. Comm’r of Corr., 66 Conn.
App. 179, 187 n.3 (2002) (“It is the app.ellant’s burden to provide an adequate record for review.
... It s, therefore, the requnsibi]ity' of ;[he appellént to move for an articulation or rectiﬁcation
of the record where the trial court has failed to state the basis of a decision . . . to clarify the legal
basis of a ruling . . . or to ask the trial judge to rule on an overlooked matter.”) (citation-and -
internal quotation marks); Conn. Nat'l Bank v. Gag_ér, 66 Conn. App. 797, 800-01 (2001)
(declining to review claim because defendant “did not request a further articulation” of the basis
for decision pursuant to Conn. Prac. Book § 66-5, and “did not file a motion for review of the
trial court’s articulation” pursuant to Conn. Prac. Book § 66-7); State v. Crespo, 246 Conn. 665,

669 (1998) (“[R]eview of a trial court’s denial of a motion for articulation is exclusively by way
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of a motion for review pursﬁant to Practice Book § 66-7 . ...?); Woolcock v. Comm’r of Corr.,
62 Conn. App. 821, 822 (2001) (declining to review pretrial credit claim because “[t]he sole
remedy of any party desiring the court having appellate jurisdiction to feview the trial cburt's
decision on the motion filed pursuant to this section . . . shalil be by motion fof review unde;
Section 66-7”) (citing Conn. Prac. Book § 66-5). .

" So too, at the time of the decision by the Connecticut courts on Wright's ineffective
assistance o4f trial and appellate counsel claims in his second sfate habeas petition in January
2012, the rules governing the consideration of successive claifns in a state habeas petition were
definite, well-established and regularly applied. See Asif v Comm’r of Correction, 132 Conn.
App. 526 (2011) (affirming dismissal of claims as “successive pursuant to Practice Book 23-
29(3); anzalez V. Warden, 2011 WL 2479992, at *2 (Conn. Super. Ct. May 24, 2011)
(“Because the petitioner has not offered any new facts or evidence to support his claim, his
petition is subject to dismissal as a successive petition under Practice Book § 23-29(3). This
section provides for dismissal by the court “upon its own motion or upon motion of the
” respondent’ if the court determines that: “the petition presents the same ground as a prior petition
previously denied and fails to state new facts or to proffer new evidence not reasonably available
at the time of the prior petition . . . .””"); Williams v. Warden, 2010 WL 5573746, at *2 (Conn.
Super. Ct. Dec. 13, 2010) (previously litigated claims of ineffective assistance of counsel barred
from review pursuant to section 23-29(3) in absence of any newly discovered evidence).

Hence, I conclude that Wright’s claim of ineffective assistance of trial counsel (based on

counsel’s failure to file a motion for bill of particulars) was procedurally defaulted in the first

and second state petitions. See Walker, 562 U.S. at 315-16 (claim procedurally defaulted
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because the petitioner failed to meet a state procedural requirement and the state court decision
was based on independent and adequate procedural grounds).

3. Exceptions to Procedural Default Doctri;le

The respondent argues that, due to the procedural default of both of Wright’s claims of
ineffective assistance of céunse], I may not review those claims absent a showing of cause and
prejudice. The standard of “cause and prejﬁdice” defines the scope of the limited circﬁmstances
in which a state prisoner can obtain federal habeas review despite having defaulted on his federal
claim in state court pursuant to an independent aﬁd adequate state procedural rule. Under that
standard, a petitioner must demonstrate “cause for his state-court default ... . , and prejudice
therefrom.” See Edwards v. Carpenter; 529 U.S. 446, 451 (2000). Otherwise, the pe;iitioner can
only obtain review if he “can demonstrate a sufficient probability that [] failure to review his
federal claim will result in a fundamental miscarriage of justice.” Jd.

To establish “cause” for a procedural default, a petitioner must show “some objective
factor external to the defense” that “impeded.. . . efforts” to previously raise the claim. Clarkv.
Perez, 510 F.3d 382, 393 (2d Cir. 2008) (quoting Mu‘rray v. Carrier, 477 U.S. 478, v488 (1986)).
Examples of such external factors include interference by state officials impeding compliance
with state procedural rules, or a showiné that the factual or legal basis for é claim was not
reasonably available to defense counsel. See McCleskey v. Zant, 499 U.S. 467, 497 (1991) (“For
cause to exist, the external impe;dirﬁent, whether it be government interference or the reasonable
unavailability of "che factual basis for the claim, must have prevénted petitioner from raising the
claim.”). To show “prejudice,” a petitioner must demonstrate that the failure to raise the claim
had a “substantial” injurious effect on the petitioner’s case, such that he was denied
“fundamental fairess.” Murray, 477 U.S. at 494.

>21
A21



Case 3:09-cv-01206-SRU  Document 139  Filed 07/10/17 Page 22 of 25

Wright contends that there was cause for the default of his claims. He states that he made
diligent efforts to exhaust his claims, but the state courts refused to consider their merits.. |
Nonetheless, the state courts” alleged refusal to consider Wright’s ineffective assistance of
counsel claims on the merits does not constitute cause for the procedural default of those claims.

It is evident that the Appellate Court dici not consider the merits of Wright’s claims on
appeal from the denial of his first petition because there was no record from which to— review the
claims. The court noted that although habeas counsel had filed a motion for articulation before
the trial court, counsel did not pursue the denial of that motibn by filing a motion for review.
Thus, tﬁe inadequate record was not caused by something ext.ernal to Wright’s counsel.

Although not specifically raised by Wright, deficient performance by an attorney may
constitute cause for failing to comply with a State’s procedural rule. Nevertheless, “[a]ttorney |
error short of ineffective assistance of counsel”—as defined by Strickland v. Washington, 466
U.S. 668 (1984)—"does not constitute cause for a procedural default even when that default
occurs on app¢a1 rather than at trial.” Murray, 477 U.S. at 492. “[A]ln attorney’s negligence in a
postconviction proceeding does not establish cause . . . except as to initial-review collateral
proceedings for claims of ineffecﬁve assistance of counsel at trial.” Martinez v. Ryan, 566 U.S.
1, 15 (2012) (citing Coleman, 501 U.S. 722). In Martinez, the Supreme Court held that a failure
of counsel in an initial collateral proceeding to assert a claim of ineffective assistance of trial
counsel may constitute cause for purposes of procedural default if the claim 1s “‘substantial” or
“has some merit.” Id. at 14. But the holding in Martinez is limited; it is not applicable to

“attorney errors in other kinds of proceedings, including appeals from initial-review collateral

proceedings, second or successive collateral proceedings, and petitions for discretionary review
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in a State’s appellate courts.” Id. at 16 (citations omitted). Because the claim of attorney error in
this case pertains to appellate habeas counsel, Martinez is inapplicable.

Moreover, a claim of ineffective assistance must be “presented to the s‘tate courts as an
independent claim before” a petitioner may attempt to use it “to establish cause for a procedural
default.” See Murray, 477 U.S. at 489. Thus, a petitioner must have proberly presented and
exhausted the ineffective assistance of counsel claim in state court before it will be considered as
cause to excuse procedural default. See Edwards, 529 U.S. at 453. Wright has not done so.

In his consolidated second and third habeas petitions, Wright raised a claim that his
appellate habeas counsel was ineffectiQe in failing to file a motion for review of the denial of the
motion for articulation. See Pet’r’s Resp. Mem. Opp’n Pet. Writ Habeas Corpus, App’x A, Doc.
No. 83-1 (Count Four). Wright has; not, in any collateral state habeas petition, raised a claim of
ineffective assistz}nce of appellate habeas counsel for failing to include the ineffective assistance
of appellate counsel claim in his habeas -appeal brief.

Appellate habeas counsel testified at the hearing held in connection with the consolidated
 state habeas .pétition. See Pet’r’s Resp. Mem. Opp’ﬁ Pet. Writ Habeas Corpus, App’x H, Doc. |
No. 83-9, at 11-24. Counsel stated that he had not pursued the motion for review because,-at the
time, he had received verbal and written communications from the petitioner and a relative that
ﬁe should file no further motions because the petitioner planned to obtain a new attorney. See id.
at 21-23. In the trial court’s decision denying the consolidated habeas petition, the judge stated
that Wright had not shown any constitutionally deficient performance on the part of appellate
habeas counsel in connection with the decision not to file a motion for review of the denial of the
motion for articulation. See id., Tr. of D'ecision, at 4—6. The trial court further found that Wright

had not shown that he would have prevailed in his appeal of the denial of his first habeas petition
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were coﬁnsel to have filed Thé motion for review. See id. Thus, the judge concluded that Wright
had not met the prejudice prong of the Strickland standard. See id. Wright did not raise that claim
in his appeal to tﬁe Appellate Court. Nor-did he raise the claim in his petition for certification to
the Connecticut Supreme Court. Thus, the claim has not been exhausted. Because Wright has not
demonstrated that appellate habeas counsel was ineffective under the standard set forth n
Strickland, the conduct of his attorney cannot constitute cause for the procedural default of his
claims. See Resp’t’s Mem. Opp’n Pet. Writ Habeas Corpus, App’x H, at 4-21.

I conclude that Wright’s ineffective assistance of trial counsél and appellate counsel
claims (asserted in grounds two and three) both have been procedurally defaulted, and that
Wright has not shown cause to excuse the procedural defaults. Because Wrigﬁt has not
established cause for overcoming the procedural defaults, I need not reach the inquiry on actual
prejudice. See McCleskey, 499 U.S. at 502.

Nor has Wright alleged that failure to consider this claim would result in a “fundamental
miscarriage of justice,” i.é., “the conviction of one who is actually innocent.” Murray, 477 U.S.
at 496. To meet that exception, the “peﬁtioner must demonstrate that, in light of all the evidence,
it is more likely than not that no reasonable juror would have convicted him.” Bousley v. United
States, 523 U.S. 614, 623 (1998) (intemél quotatién marks omitted). To establish a credible
claﬁn of actual innocence, a 'petitidner must suép‘oﬁ his ciaim “with new reliable evidence—
whether it be excuipatory scientific evidence, trustworthy eyewitness accounts, or c.riti.cal
physical evidence—that was not presented at trial.” Schlup v. Delo, 513 U.S. 298, 324 (1995).
Actual innocence requires a showing of factual innocence, not “1éga1 innocence.” Sawyer v.

- Whitley, 505 U.S. 333, 339 (1992).
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Wright does not contend that he is actually innocent. Nor has he alleged any new
evidence tending to establish his actual innocence. Thus, he ﬁas not met the exception-to the
procedural default doctrine. I conclude that Wright’s claims of ineffective assistance of trial and
appellate counsel (set forth in grounds two and three of the amended petition) are procedurally
defaulted and are barred from habeas review.

V. Conclusion -

Wright’s Amended Petition for Writ of Habeas Corpus [Doc. No. 45] is DENIED. The
pending Motions [Docs. Nos. 130, 131, 132, 133, 135, & 138] are DENIED as moot. The Clerk
1s directed to enter judgment in favor of the respondent and close this case.

I conclude that Wright has not shown that he was denied a constitutionally or federally
protected right. Thus, any appeal from this order would nof be taken in good faith, and a

certificate of appealability will not issue.

So ordered.
Dated at Bridgeport, Connecticut this 10th day of July 2017.
/s/ STEFAN R. UNDERHILL

- Stefan R. Underhill.
United States District Judge
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(AC 23660)
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May 27, 2003, Officially Released

SUBSEQUENT HISTORY: Appeal denied by State v.
Wright, 266 Conn. 913, 2003 Conn. LEXIS 416 (2003)

PRIOR HISTORY:
Court, judicial district of Fairfield, Hauser, J.) Substitute
information charging the defendant with the crimes of

murder and carrying a pistol or revolver without a per- -

mit, and with the commission of a class A, B or C felony
with a firearm, brought to the Superior Court in the judi-
cial district of Fairfield and tried to the jury before
Hauser, J.; verdict of guilty of murder and carrying a
pistol or revolver without a permit; thereafter, the court
denied the defendant's motions for a judgment of acquit-
tal and for a new trial, and rendered judgment of guilty,
imposing sentence enhanced for the commission of a
class A, B or C felony with a firearm, from which the
defendant appealed.

DISPOSITION: Affirmed.

COUNSEL: Mark Rademacher, assistant public de-
fender, for the appellant (defendant).

C. Robert Satti, Jr., senior assistant state's attorney, with
whom, on the brief, was Jonathan C. Benedict, state's
attorney, for the appellee (state).

" JUDGES: Foti, Bishop and Hennessy, Js. In this opinion
the other judges concurred.

OPINIGNBY: BISHOP [**942)

. OPINION:

[*82] BISHOP, J. The defendant, lan Wright, ap-
peals from the judgment of conviction, rendered after a
jury trial, of murder in violation of General Statutes §
53a-54a (a) [***2] , as enhanced by General Statutes §
53-202k, and carrying a pistol or revolver without a per-

[***1] (Appeal from Supeﬁor '

mit in violation of General Statutes § 29-35. On appeal,
the defendant claims that the court's charge to the jury
was defective and that the evidence was insufficient to
sustain his conviction of murder We affirm the judgment
of the trial court.

‘The Jury reasonably could have found the following
facts. On October 15, 2000, at approximately 11 p.m.,
Betty Robertson entered the Jamaican American and
Puerto Rican Club (club) in Bridgeport to attend a party.
Everyone, including the victim, Wilfredo Sanchez, was
searched for weapons as they entered the club. Robertson
noted, however, that the defendant and his brother, David.
Wright, were not searched when they entered the club.
After Robertson and the victim entered a hallway near
the 7est rooms to "roll some marijuana," the defendant
began flicking the hallway lights. When the victim asked
the defendant to stop, a fight started between them.

During the fight, John Williamson was standing be-
hind the defendant, but close to the rest room, while
David Wright was standing at the end of the hallway,
[***3] also to [**943] the rear of the defendant.
‘Robertson stated that as the victim was getting the better
of the fight, she heard gunshots, and saw the victim fall
to the ground and Williamson fall into the women's rest
room. After the gunshots, Robertson saw both the defen-
dant and David Wright run past her, both with guns in
their hands, [*83] and, as they fled, she heard more
gunshots from outside the club.

At trial, Williamson testified that while he was in the
men's rest room, he heard the sound of people fighting
and, as he departed the rest room, saw a fight. Subse-
quently, he heard two gunshots and fell into the women's
rest room, having been shot in the leg.- While he was
lying on the floor, he heard another gunshot. During the
shooting, he did not see either the defendant or his
brother.

“The state also cailed James Hamilton to testify con-
cerning 2 conversation that he had had with the defen-
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dant while both were incarcerated after the evening in
question. Hamilton, who had no involvement in the inci-
dent, testified that while he and the defendant were cell
mates, the defendant told him that during the evening &f
the shooting, he had seen the victim by the rest room and
had told the victim to stop [***4] selling drugs because
it was his family's club. Hamilton claimed that the de-
fendant told him that he had been in possession of a gun
at the time and that when he and the victim began to
fight, he drew his gun. Hamilton added that the defen-

dant told him that as he and the victim had struggled for -

the gun, it discharged, after which the defendant had
backed up and shot the victim. Hamilton also testified
that the defendant indicated to him that both he and his

brother had had weapons. The defendant stated that he

had a .45 caliber gun and that his brother had a .38 cali-

ber weapon, and that as he and his brother were leaving

the club, they both fired their guns.

Shortly after the shooting at the club, Bridgeport po-
lice observed the defendant who, while driving his auto-
mobile near Bridgeport Hospital, drove past a stop sign.
After the police pursued the defendant's car, both the
defendant and his brother fled from the car and were
apprehended after being chased by the police. [*84] The
police noted that the car windows had been damaged,
likely the result of gunshots. In the course of the police
chase, David Wright was seen discarding a gun that later
was determined to be the murder weapon. [***5] The
defendant was discovered, shirtless, lying in an alley

hidden by brush. He was not found in possession of a -

weapon, nor was any other weapon found in his vicinity.

The defense called John Pettway, who testified that
he was in the club after 10 p.m. on-the evening in ques-
tion, and that the victim had been searched upon entering
the'club and that no gun was discovered on him. Pettway
indicated that there had been a fight between the victim
and another man in the rest room hallway. During the
fight, he heard the "shooter" tell the victim that this was
his "people's club," that he saw the victim strike the
shooter in the face and that he saw the "shooter" draw a

gun. nl Pettway testified that he first heard one gunshot

and then several more as he started to leave the hallway.
He saw the deferidant and his brother leave the hallway,
with the defendant waving a gun and telling the crowd to
“back off." Pettway then saw Patrick Wright, the club's
owner, lock the club doors.

nl It appears from the record that Pettway
identified the defendant as the shooter.

From an autopsy, it was determined that the vicim

had died as a result of a [**944] bullet wound from a

.38 caliber gun. That weapon later was determined to be
the gun that David Wright had thrown from the defen-
dant's car while being pursued by the police. Bullet cas-
ings from that same weapon were discovered in the de-
fendant's car and outside the club. Williamson's gunshot
wound was found to have been caused by a .45 caliber
weapon. At the scene, the Bridgeport police also recov-
ered a 45 caliber shell casing from the hallway and other
45 [*85] casings outside the club, all from the same
weapon. In addition to those casings, the police found
other casings of various calibers outside the club. Results
consistent with gunshot residue were found on the hands
of the defendant and David Wright. :

A fair reading of the transcript supports the defen-
dant's claim that the prosecution's theory was that the
defendant was either the shooter or an accessory to
David Wright, who was the shooter. Although neither the
defendant nor David Wright testified at trdal, it may be
inferred from defense counsel's questioning and argu-
ment that the defense strategy was to suggest that David
Wright had shot the victim without [***7] the defen-
dant's knowledge or participation. At the conclusion of
the evidence, the jury found the defendant guilty of both

-charges. Upon being polled, the jury indicated its conclu-

sion that the defendant had been an accessory in the vic-
tim's murder. This appeal followed the defendant's sen-
tencing to a total effective term of thirty-five years incar-
ceration. Additional facts will be set forth as necessary.

1

We first assess the defendant's claims of instruc-
tional error. As to the murder count, he claims that be-
cause he was charged as an accessory to murder, he was
entitled to an instruction that the jury must acquit him if
the principal's use of force was justified under General
Statutes § 53a-19. Second, as to the charge of carrying a
pistol or revolver without a permit, he claims that he was
entitled to an instruction on the doctrine of necessity. We
discuss each claim in turn.

“Our standard of review for claims of instructional
error 18 well established. Jury instructions must be read
as a'whole and . . . are not to be judged in artificial isola-
tion from the overall charge. . . . The whole charge must
be considered from the standpoint of its [*86] effect

" [***8] on the jurors in guiding them to a proper verdict .

.. and not critically dissected in a microscopic search for
possible error. . . . Our standard of review on this claim
is whether it is reasonably probable that the jury was
misled. . . . The test of a court's charge is not whether it
is as accurate upon legal principles as the opinions of a
court of last resort but whether it fairly presents the case
to the jury in such a way that injustice is not done to ei-
ther party under the established rules of law. . . . There-
fore, jury instructions need not be exhaustive, perfect, or
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technically accurate. Nonetheless, the trial court must
correctly adapt the law to the case in question and must
provide the jury with sufficient guidance in reaching a
cortect verdict." (Internal quotation marks oinitted.)
D’Alesandro v. Clare, 74 Conn. App. 177, 181-82, 812
A.2d 76 (2002).

A

The following additional procedural facts are rele-
vant to our discussion of the defendant's claim. Although
the state initially charged the defendant as the shooter,
there was evidence adduced at trial that David Wright
had fired the weapon, which resulted in the victim's
death. On that basis, at [***9] the conclusion of the evi-
dence, the state requested, and the court gave, an

[**945] instruction concerning the defendant's accessor-
ial liability pursuant to General Statutes § 53a-8.

The defendant asserts that he was entitled to a rea-
sonable use of physical force charge. premised on his
claim that in regard to the state's charge that he was
* criminally responsible as an accessory, there was suffi-
cient evidence from which the jury could have concluded
that the shooter held a reasonable belief that the defen-
dant was in imminent danger of physical harm from the
victim. n2 As to that alternative, because the [*87] court
charged the jury under the accessory statute, the defen-
dant argues that he was entitled to a charge that if the
shooter was justified in his use of deadly force, then the
shooter's justification should be imputed to the defen-
dant.

N2 From the record, it is clear that the court
did give a self-defense charge regarding the
state's claim that the defendant was, himself, the
shooter and not an accessory. The defendant
makes no claims of instructional error regarding
that portion of the charge.

[***10]

The defendant's theory in that regard is that his li-
ability as an accessory could be only derivative and that
. 1f the shooter's discharge of the weapon was justified, he
could not be found criminally liable for the victim's kill-
mng because, at most, he would be only an accessory to a
Justified shooting. In response, the state argues that there
was insufficient evidence to warrant a charge based on a
third party shooter's reasonable belief of the need to use
physical force in defense of the defendant. n3

n3 The state claims, as well, that the provi-
sions of General Statutes § 53a-19 relating to the
Justified use of force do not pertain to accessory

liability under General Statutes § 53a-8. The
state's argument is premised on the language of
General Statutes § 53a-9, which provides in
relevant part: "In any prosecution for an offense
in which the criminal liability of the defendant is
based upon the conduct of another person under
section 53a-8 it shall not be a defense that: (1)
Such other person is not guilty of the offense in
question because of lack of criminal responsibil-
ity or legal capacity or awareness of the criminal
nature of the conduct in question or of the defen-
dant's criminal purpose or because of other fac-
tors precluding the mental state required for the
commission of the offense in question . . . ."

Because we find the absence of any evidence
to warrant the requested charge dispositive of the .

defendant's claim, we leave to another day
whether the provisions of § 53a-9 would prevent
the court from correctly giving a justification
charge when a defendant is charged as an acces-
sory to one whose behavior would entitle the ac-
tor to a justification charge pursuantto § 53a-19.

. General Statutes § 53a-19 (a) provides: "Except as
provided in subsections (b) and (c) of this section, a per-
son is justified in using reasonable physical force upon
another person to defend himself or a third person from
what he reasonably believes to be the use or imminent
use of physical force, and he may use such degree of
force which he reasonably believes to be necessary for
such purpose; except that deadly physical force may
[*88] not be used umless the actor reasonably believes
that such other person is (1) using or about to use deadly
physical force, or (2) inflicting or about to inflict great
bodily harm."

"A -defendant who asserts a recognized legal de-
fense, the availability of which is supported by the evi-
dence, is entitled as a matter of law to a theory of defense
instruction.” (Internal quotation marks omitted.) State v.
Holmes, 75 Conn. App. 721, 727, 817 A.2d 689 (2003).
"Before an instruction is warranted, however, [a] defen-
dant bears the initial burden of producing sufficient evi-
dence to inject self-defense into the case. . . . To meet
that burden, the evidence adduced at trial, whether by the
state or the defense, must [***12] be sufficient to raise a
reasonable doubt in [**946] the mind of a rational juror
as to whether the defendant acted in self-defense " (Cita-
tion omitted, internal quotation marks omitted.) State v.
Lewis, 220 Conn. 602, 619, 600 A.2d 1330 (1991). The
Jury's inquiry into the defendant's belief regarding the
necessary degree of force to repel the victim's attack is
commonly known as the subjective-objective inquiry and
it involves a two-step process.

A29



Page 4

77 Conn. App. 80, *; 822 A 2d 940, **;
2003 Conn. App. LEXIS 233, #*%*

"First, the jury must determine whether, on the basis
of all of the evidence presented, the defendant in fact had
believed that he had needed to use deadly physical force,
as opposed to some lesser degree of force, in order to
repel the victim's alleged attack. ... ~

"If the jury determines that the defendant had not be-

lLieved that he had needed to employ deadly physical

force to repel the victim's attack, the jury's inquiry ends,
and the defendant's self-defense claim must fail. If, how-
ever, the jury determines that the defendant in fact had
believed that the use of deadly force was necessary, the
Jjury must make a further determination as to whether
that belief was reasonable, from the perspective of a rea-
sonable person [***13] in the defendant's circum-
stances.” [*89] (Emphasis in original; internal quotation
marks omitted.) State v. Pranckus, 75 Conn. App. 80,
90, 815 A.2d 678. 263 Conn. 905, 819 A.2d 840 (2003)
Before the jury is given an instruction on self-defense,
however, there must be some evidentiary foundation for
it. "A jury instruction on self-defense is not available to a
defendant merely for the asking. The defendant would
“only have been entitled to a jury instruction on his theory
of self-defense if he had presented applicable evidence
no matter how weak or incredible . . . . However low the
evidentiary standard may be, it is nonetheless a threshold
the defendant must cross. The defendant may not ask the
court to boost him over the sill upon speculation and
conjecture.” (Citation omitted; internal quotation marks
omitted.) State v. Tyson, 23 Conn. App. 28, 37-38, 579
A.2d 1083, cert. denied, 216 Conn. 829, 582 A.2d 207
(1990).

In support of his claim, the defendant asserts that
from witness testimony, the jury could have concluded
that David Wright saw that he and the victim were fight-
ing, and that there was a struggle for a weapon [***14]
with which the victim might shoot the defendant or that
the victim might injure the defendant with his fists if
-David Wright did not intervene in defense of the defen-
dant. The evidence regarding David Wright, however,
does not support the defendant's supposition as to David
Wright's state of mind. Witnesses testified that David
Wright was in the hallway during the fight between the
defendant and the victim. Testimony revealed that at one
point, he drew a gun and shot the victim, and that shortly
thereafter, he and the defendant, both armed, ran from
the building. ’

In the absence of any evidence concerning David
Wright's state of mind, the suggestion that the jury
should have been asked to ponder a third party shooter's

beliefs would have been no more than judicial invitation -

to jury speculation. We conclude that the court [*90]
properly decided not to instruct the jury on the defense of
necessity regarding the conduct of a third party shooter.

B

The defendant next claims that the court improperly
declined to instruct the jury on the defense of necessity
concerning the charge of carrying a pistol or revolver
without a permit. In support of his claim, the defendant
asserts that the evidence, [***15] when viewed favora-
blyto him, [**947] demonstrates that the victim and the
defendant had struggled over a gun, that no one saw the
defendant draw the gun, that the gun accidentally dis-
charged, wounding Williamson, and that David Wright
then shot the victim. On that basis, the defendant asserts
that the court should have instructed the jury that it could
consider a defense of necessity to the charge of carrying
a pistol or revolver without a permit. More specifically,
the jury could consider the latter defense if it found that
during the fight, the defendant was placed in imminent
danger of death when the victim took a-gun from him,
thereby entitling the defendant momentarily to take pos-
session of the weapon for his own protection. '

In response, the state claims that necessity is not a
legally recognized defense to the charge of carrying a
pistol or revolver without a permit and that if it were, the
evidence, even when construed favorably to the defen-
dant, does not support the giving of such an instruction.
n4 Because we agree with the state's evidentiary argu-
ment, we need not reach its legal claim.

n4 As the state points out in its brief, al-
though the defense of necessity has no statutory
basis in Connecticut, and it survives as a com-
mon-law defense to certain charges, it never has
been applied to the charge of carrying a pistol or

- revolver without a permit. It is difficult to envi-

sion the propriety of the defense of necessity
when the defendant was in possession of a gun at
the bar before the fight with the victim, he had
drawn a gun on the victim during the fight and
there was an absence of any evidence that the vic-
tim had been in possession of a weapon before-
hand.

[***16]

[*91] Our review of the record reveals that there
was 1o evidence that the victim was in possession of a
weapon before the fight. Correspondingly, there was
evidence that the defendant had not been searched upon
entering the club, and that he had been 1n possession of a
weapon before, during and after the fight and shooting.
On the basis of that evidentiary record, there was no rea-
son for the court to instruct the jury on the defense of
necessity to the charge of carrying a pistol or revolver
without a permit.
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The defendant's last claim is that the evidence was
insufficient as a matter of law for the_jury to have con-
victed him of murder as an accessory. In support of his
claim, he argues that the evidence regarding David
Wright ‘as the shooter demonstrates that David Wright
shot the victim without any encouragement or aid from
the defendant and without the defendant's prior knowl-
edge.

- "In reviewing [a} sufficiency [of evidence] claim, we
apply a two-part test. First, we construe the evidence in
the light most favorable to sustaining the verdict Sec-
ond, we determine whether upon the facts so construed
and the inferences reasonably drawn therefrom the jury
reasonably could have [***17] concluded that the cumu-

lative force of the evidence established guilt beyond a -

reasonable doubt. .

"On appeal, we do not ask whether there is a reason-
able view of the evidence that would support a reason-
able hypothesis of innocence. We ask, instead, whether
there is a reasonable view of the evidence that supports
the [trier of fact's] verdict of guilty. . . . As long as the
evidence presented at trial was sufficient to allow the
Jjury reasonably to conclude that the state had met its
burden of persuasion, the verdict will be sustained."
[*92] (Internal quotation marks omitted.) State v.
Pranckus, supra, 75 Conn. App. at 85-86.

General Statutes § 53a-8 (a) provides that "[a] per-
son, acting with the [**948] mental state required for
commission of an offense, who solicits, requests, com-
mands, importunes or intentionally aids another person
- to engage in conduct which constitutes an offense shall
be criminally liable for such conduct and may be prose-
cuted and punished as if he were the principal offender.”
This court has stated: "There is no such crime as being
an accessory . . . . The accessory statute merely provides
alternate means by which a substantive [***18] crime
may be committed. . . . This state . . . long ago adopted
the rule that there is no practical significance in being
labeled an accessory -or a principal for the purpose of
determining criminal responsibility. . . . The modern ap-
proach is to abandon completely the old common law

terminology and simply provide that a person is legally

- are treated as principals . .

accountable for the conduct of another when he is an
accomplice of the other person in the commission of the
crime. . . . [The] labels [of accessory and principal] are

-hollow. . . .

"Since under our law both principals and accessories
. If the evidence, taken in the
light most favorable to sustaining the verdict, establishes
that {the defendant] committed the [crime] charged or
did some act which forms . . . a part thereof, or directly
or indirectly counseled or procured any persons to com-
mit the offenses or do any act forming a part thereof,
then the convictions must stand. . . . To prove guilt as a
principal, the state must prove each element of the of-

- fense charged beyond a reasonabie doubt. To be guilty as

an accessory one must share the criminal intent and
community of unlawful purpose with the perpetrator
[***19] of the crime and one must knowingly and wil-
fully assist the perpetrator in the acts which prepare for,
facilitate or consummate it. . . .- Whether [*93] a person
who is present at the commission of a crime aids or abets
its commission depends on the circumstances surround-
ing his presence there and his conduct while there." (Ci-
tations omitted, internal quotation marks omitted.) State
v. Ashe, 74 Conn. App. 511, 516-17, 812.4.2d 194, cert.
denizd, 262 Conn. 949, 817 A.2d 108 (2003).

With those parameters in mind, we review the evi-
dence to determine whether the jury reasonably could
have found the defendant guilty of murder as an acces-
sory. As to the elements of intent and concert required
for a murder conviction as an accessory, the jury rea-
sonably could have considered the defendant and David
Wright's possession of weapons at the club, their pres-
ence in the hallway prior to the fight, the defendant's
behavior toward the victim before the fight, the defen-

- dant's and David Wright's firing of weapons during the

fight and their flight together following the shooting in a
vehicle driven by the defendant ‘while David Wright re-
mained in possession of the murder weapon. [***20]
We conclude that there was ample evidence to support
the jury's finding that the defendant was guilty of murder
as an accessory.

The judgment is affirmed.

In this opinion the other judges concurred.
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- At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 6® day of December, two thousand seventeen.

Present:

José A. Cabranes,
Debra Ann Livingston,
Susan L. Carney,
Circuit Judges.
Tan Wright,

Petitioner-Appellant,

V. 17-2458
Charles Lee, Henry Falcone,

Respondents-Appéllees.

Appellant, pro se, moves for a certificate of appealability and in forma pauperis status. Upon due
consideration, it is hereby ORDERED that the motions are DENIED and the appeal is
DISMISSED because Appellant has not “made a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c); see also Miller-El v. Cockrell, 537 U.S. 322, 327
(2003). oo

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk
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At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the Clty of New York, on the
30" day of January, two thousand eighteen.

Ian Wright,

Petitioner - Appellant, ORDER

Docket No: 17-2458
V. .

Charles Lee, Henry Falcone,

Respondents - Appellees.

Appellant, Jan Wright, filed a petmon for panel rehearing, or, in the alternative, for
rehearing en banc. The panel that determined the appeal has considered the request as a motion

for reconsideration, and the active members of the Court have considered the request for
rehearing en banc. :

IT IS HEREBY ORDERED that the motion and petition are denied.

FOR THE COURT:
Catherine O'Hagan Wolfe, Clerk
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