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THE TRIRL COURT’S DENIAL OF DEFENSE COUNSEL’S
CHALLENGES FOR CAUSE TO TWO PROSPECTIVE JURORS
WHO EXPRESSED DOUBTS ABOUT THEIR ABILITY TO BE
IMPARTIAL DUE TO THEIR EXPERIENCES AS VICTIMS
CF SIMILAR CRIMES DEPRIVED APPELLANT OF HIS
RIGHTS TO DUE PROCESS AND AN IMPARTIAL JURY
U.S. CONST., EAEMENDS. VI, XIV:; N.Y. CCNST.,
ERT. I, §§2, 6; C.P.L. §270.20(1}{b}.
POINT 11
IN VIOLATICN OF APPELLANT’S RIGHTS TO PRESENT
E DEFENSE AND TO CONFRONT THE WITNESSES
GAINST HIM, THE COURT ERRED WHEN IT PRECLUDED
DEFENSE COUNSEL FROM CHALLENGING THE
STATISTICAL SIGNIFICANCE OF THE DNA EVIDENCE,
THE SOLE EVIDENCE AGAINST APPELLANT, BY
LIMITING CROSS-EXAMINATION GOF ”HE PECPLE’ S
EXPERT WITNESS AND RULING TEART THE DNA EXPERT
HAD EXPERTISE IN “POPULATION 3T ISTICu IN
ADDITION TO DNAE TESTING.
PCINT I73
THE COUR VIOLATED APPELLANT'S RIGET TO
CONFRONT THE WITNESSES  AGARINST HIM  BY
PERMITTING THE INTRODUCTION OF DNA TESTING
EVIDENCE THROUGH & WITNESS WHO DID NOT HAVE
FIRSTHAND KNOWLEDGE OF THE TESTING IN
VICLATION OF CRAWFORD V. WASHINGTCN, S41 U.S
36 (2004,

CONCLUSION
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SUPREME COURT OF THE STATE COF NEW YCRK
APPELLATE DIVISION: SECOND DEPARTMENT
________________________________________ %
THE PEOPLE OF THE STATE OF NEW YORK, :
Respondent, :
-against- :
KENNETH WASHINGTOCN, :
Defendant-Appeliant. :
________________________________________ %

1. The indictment number in the court below was 145/08.

2. The full names c¢f the original parties were Pecple of the
State of New York against Kenneth Washington. There has been
no changse of parties on appezal

3 This action was commenced in Supreme Court, Queens County.

4. This action was commenced by the filing of an indictment on
tepruary 27, 2008.

5. This appeal is from a judgﬁent convicting appellant, after a
jury triail, of three counts c¢f burglary in the first degres,
three counts of burglary in the second degree, two counts of
assault in the first degrse, two counts of assault in the
sszcond dsgree, criminal sexual act in the first degree, and
sexual abuse in the first degree.

€. This is an appezl from & Jjudgment of conviction rendered
January 19, 2011,
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Court, Queens County, on January 19, 2011, convicting appellant,
after a jury trial, of three counts of burglary in the first degree

1), three ccunts cf burgliary
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degree (P.L. §130.50(1;), and sexual abuse in the first degrse
(B.L. §130.6511; Lopellant receivsd conssecuiive and concurrent
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1. Whether the trial court’s denial oI
defense counsel’s challenges for cause to twe
prospective jurcrs whc expressed doubts about
their ability to be impartial due to their
eXxperiences as victims of similar crimes
deprived appellant of his rights to dus
process and an impartial jury. U.S. Const.,
Amends. VI, XIV; N.Y. Const., Art. I, §§2, ¢©;
C.P.L. §270.20(1) (k).
2. Whether, in wvioclaticon oi appellant’s
rights to present & defense and to confront
the witnesses against him, the court erred
when it precluded <defense counssl from
challenging the statistical significance cof
the DNAR evidence, the sole evidence against
appelliant, by limiting c¢ress-examination of
the people’s expert witness and ruling that
the DNA expert had expertise in “populaticn
statistics” in addition to DNA testing
3. The court violated appellant’s right to
cenfront the witnesses against him by
permitting t LI T of ng
evidences t Fe
firsthend in
viclaticn S
36 (Z004,.
STATEMENT OF FARCTS
Introduction
Bppellant was charged with three separate burglaries, for

<
3
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following July 17, 2007, Stecey Brown was bpeaten and sexually

assaulted In her home by & man who took property. En expert
witness testified that ONAR profiles from the crime scenss matched

experiences similar to those of Whitaker and BErown expresssd
uncertainty about their ability to be fair to appellant. Neither

prospective jurcr stated unequivocally that she could be impartizal
during deliberations in this case. But the court denied defense

counsel’s challenges for cause tc these prospective jurcrs, and

after he used peremptory challenges to exclude them, defense
counsel exhausted his peremptory challenges.
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ocnly as an expert in the development oglghcse profiles, put as an
expert in “population statistics” as well. As such she testified

52N
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Denial ¢f 3 Defense Challenge for Causs
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[

urcr Santanéa said that 18 years before the tr
she had peen the victim of a crime similar £o this one in that she
awoke to find a stranger in her home. He tock her belongings and

tried te “fondle” her. Also, hsr niece had been raped two years

et

prior to the trial by a stranger (2%4-29%7;.° The court askesd

whether Santana “would have a problem sitting as a fair juror,” and

by

h

air

she responded: “I don’t think so.” Then she said she could be

THE COURT Be fair to both sides?
MS. Santana: I Think so.

THE COURT No proplem?

M SANTENA: I don’t think so {2597

- - = hl r” - w oy - - - —~ W —~
cast may come into play” in her “memcriss cr emocticns because
-Numbers in parentneses refer to pages o©of the trial
transcript.
g
-~
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later, defense counsel asksed whether, “knowing this case

o what she and her niece

- ~ ¥ +- AN v . - =y - 5
had been through, she could set her “own experience aside, and
base” her verdic:t “on the evidence,” and shs said she could.

you are not sure?” and she said: “I feel confident” (326).
Defense counsel challenged Santana for cause because “she was

the victim of the exact same crime that’s accused here,” “[hler

niece was the victim of a rape,” and she said she could not “be 140

percent” fair (335-336}. The prosecutor agreed that “she never
said the words 100 percent” but asserted she repeatedly said, "I
think I c¢an be falr I can be fair I can be fair,” when
guestioned by the court and by defense counsel (236) The court
denied <the chalisngs fcr cause, hnoiding that Santana “rnevar
answered any guestion that the court felt ross to the levsel of 2

When the court asked if' she could bkase her “verdict only on ths

—~ o 1 PR 7" 3 1 ! - Py
rzsponded I believe so” {(311;. inhen asked by
] W - ,” P . - o = ASY .
whether sne cou.ld set asige chatct gexperiencs cr WasS noT
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he could set it aside (327-328).
Esked by the court 1f she had “any hes cy’” about her
&bility to be fair, Lende admitted:

TIn b
see it like it’s yesterd
enclosed area everything i1s heigntened. So I
believe I could, but that’'s not to say
definitively that I could be 100 percent not
thinking about it and being 100 percent fair
on that account (340).

1

¥

The court stated that she was not expected to “forget about these
bad experiences” and asked 1f she could “sit and listen to the

testimeny, view the evidence and maks a determination only on the

avidence. . . . Place your memory of any bad incident aside. Can
you do that or can’'t you do that?” (2405 . Lende rssponded: “I
would say I could do tnat” (340

sefense counsel challenged Lende for cause becauses she “did

set aside her own

0
oy
M
0O
O
[
+
Q.

not give an unequivocal assurance that

experiences and be fair, [as] it was always premised on I believe

144 ko3 \ A ALY < - Fa— T - . ! -— 4
so” (239} He argued that "“the legal standard is whether a ZJuror
= . - T . o - M . - ¥ . - 3« - 3 3 I mys= T .
Can unegu lJOCc.l;_y state Tney Can De Ialr &nd impartiai, cut Lence
nad not met that test pecausse she “expressed hesitancy abcut it,”
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whether she had “hesitancy,” but whether she could “set it aside
and be fair,” and she had said she could (343). The court denied
the challenge because when it had framed the question as whether
she could put her “memory . . . aside and base [her] verdict only

on the evidence . . . she said she could” (341-343).

Exercise of Peremptory Challenges

Defense counsel used peremptory challenges to exclude Santana
and Lende from the jury (338, 344). He exhausted his peremptories

before the parties selected 12 jurors (344).

The Trial

The First Burglary

At about 2:00 a.m. on August 17, 2006, Detective Cassandra
Whitaker awoke to see a man, whose face was covered and who wore a
white T-shirt and socks on his hands, searching the jewelry box in
her bedroom in her house at | Street in Queens (478-479,
489, 502-504, 545-547, 569). She tried to take her loaded gun from
the nightstand drawer without making noise, but he grabbed her hand
and after repeatedly hitting her in the face, took the gun from
her, hit her with it, and pushed her into the bathroom, and then
the bathtub. She was bleeding profusely from her head and forehead
and from around her eyes (490-497, 532-539, 568-569). He closed
the door and left the room, but when she tried to get up, he

returned, hit her head with the gun, and stomped on her face. He

A000197
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turned her pocketbook upside down and emptied it, partly on her,
and searched her wallet, then left the room and closed the door.
She used her cell phone, which had fallen into the tub, to call 911
(496-499, 540-541). Whitaker had never given appellant permission
to be in her house (504).

Whitaker sustained lacerations and severe bruises, but no
cranial bleeding or spinal fractures. When she returned home from
the hospital a few days later, after seeing a plastic surgeon and
receiving stitches to her face and staples to her head, she found
that some of her property was missing (Whitaker: 505-509; Sandra
Torres, M.D.: 576-583). She did not return to work until about the

first of December (510-511).

The Second Burglary

On December 5, 2006, when Luisa Gonzalez and her family
returned to her apartment at - Street after work, they
observed signs of an intrusion and noticed that property had been
taken. They pointed out to the police two gloves that did not
belong to them. Neither Gonzalez nor her son knew appellant

(Gonzalez: 677-682, 689-693; Luis Alonzo: 886-891).

The Third Burglary

On July 15, 2007, Stacy Brown, six months pregnaht and a
mother of three, slept alone in the house at 1l Il Road- 1In

the early morning hours, while it was still dark, she was awakened

10 \
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by a “loud thump.” She noticed that some things had been moved,
but she returned to bed (699-708, 754-755).

After the telephone woke her at about 1:00 p.m., a person
wearing her white robe and with his face covered by a white towel
or T-shirt forced her face down onto the pillow and held her down
while he fondled her “butt” and his penis touched the outside of
her anus (708—714). He punched and choked her, asked for money and
jewelry, and tied a T-shirt around her face so she could only see
downward, but could not see his face (713-716, 766-767). He wore
socks on his hands during part of the incident (735, 762-763).

The man dragged her to the kitchen, where she saw the bottom
of the refrigerator open and heard him gulping. He spat on her
body, then an iced tea container dropped to the floor (716~718,
767-769, 772). When he brought her to another bedroom and choked
her until, about to pass out, she defecated on herself, he threw
her in the shower and told her to wash off. She tried to remove
the T~shirt from her head, but he hit her in the face (718-721).
Again he grabbed her and touched his erect penis to the outside of
her anus, then choked her until she could not breathe. She
defecated again, and he put her on the toilet (722-727). After he
left the bathroom, she closed and locked the door, opened a window

that was 8 feet off the ground, and exited head first (728-730,

734) . Brown had never given appellant permission to be in the
house (751).
i1
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Brown suffered bruises and abrasions, but her head, spine, and
pelvis were not <damaged and there were no “continuing
complications” to her health or that of the baby, who was three
years old at the time of the trial (Brown: 733-737; Lawrence
Kramer, M.D.: 820-828). She later learned that jewelry, money, and

eyeglasses had been taken from the house (736-737).

Evidence Sent for DNA Testing and Initial Matching of Profiles

During daylight hours on the day of the Whitaker burglary, the
police recovered a bloody white T-shirt, a bloody white sock, and
a black stocking cap near the house. Whitaker said that those
items looked like the ones worn by the burglar (516-517). The shirt
was sent for DNA testing (Detective Patrick Curran: 398-407, 453~
454; Detective Daniel Boggiano: 619-622, 635). Also sent for
testing were the gloves found in Gonzalez’s apartment and the iced
tea container from Brown’s residence (Detective Shamika Meadows:
640-652; Melvin Shaw: 782-784; Police Officer Yuan Ye: 796-801;
Detective William Porter: 845-848).

The parties stipulated that on October 10, 2007, appellant’s
DNA profile in the New York State database matched the DNA profiles
from the T-shirt, glove, and iced tea container and that appellant
was not an identical twin (894-895). After Detective Rich
Santangelo arrested appellant on October 11, 2007, Curran took a
DNA swab from appellant’s cheek and sent it for DNA testing

(Curran: 425-427; Santangelo: 871-872).

12
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Defense Counsel’s Challenges 2o the Expert’s Opinion About the
Likelihood that the DNA Profiles Would Match

Natalvn Yanoff, an expert in DNA analysis and forensic

-

cnemistry

et

ca

[

biology, had a Bachelor of Science daegree in analy

from Russia and another in molecular biolcg* from Long Island
.

University. She had performed and supervised thousands of DNA

analyses and comparisons and took proficiency exams twice each year

mples (897-898, 901).

V)

by testing s

go]
t

After eliciting testimony that

¢

population statistics” and used them &t her work in the Medical
Examiner’s DNAR laboratory, the prosecution offered her as an

ance of DNA prcfiles.”
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ted she had taken

“continuing education
not explicitly state whether it included courses in statistical

analysis, and she admitted she had taken nc additional statistics

Yancif explained that a DNA profile consists of a string cf
numbers, two cf which are found at up to 1: tested locations, or
loci, on 2 person’s DNA, which actually has many more locations
That are not tested Until 2007, only 13 locaticons were fested,
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appellant, but admitted theat she did rot dc ell of the underlying
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(909-912, ©950-952). ERlthough she scraped the T-shirt collar for
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- - L LY Q % -7 - o= - o’
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court submitted ¢

{two counts) and
second-degree burglary and first- and assault with

e doubt
and on whetner jury unanimity was reguired for a not guilty verdict
(1146-1148) On the following day, the court provided this
material (1153-11%55), and the jury convicted appellant ©f the

counts charged (1157~
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THE TRIAL COURT’S DENIAL OF DEFENSE COUNSEL'S
CHALLENGES FOR CARUSE r’O TWG PROSPECTIVE JURCRS
WHO EXPRESSED DOUBTS A O" THEIR ABILITY TO EBE
IMPARTIAL DUE TC ”HEIR EXPERIENCES AS VICTIMS
Of SIMILAR CRIMES DEPRIVED APPELLANT OF HIS
RIGHTS Y.

TO DUE PROCESS AEND AN IMPARTIAL JUR
CONST., BEMENDS. VI, XIV; N.Y. CONST.,
I, §§82, 6; C.P.L. §270.20(1) (b).
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The court refused to grant defense challenges for cause Lo two

d uncertainty about their ability to
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reach a verdict without ©Dbeing be uninfluenced in their
deliberations by their experiences as victims o¢f similar crimes.

ors said they could decide the case soclely
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statutory rights to due process and an impartial jury. Therefors,
appellant is entitled to a new triel. U.S. Const., Amends. VI,

XIV; N.Y. Censt., Rrt. I, §§2, %6; C.P.L. §270.20(1y by, (2); Irvin

cause must be granted when & prospective juror “has a state of mind
that 1s likely to preciude him frcm rendering an impartial verdict
cased upon the evidencs adduced at trizl.” C.P.L. §270.20(%}(k}.
Es a ressult, & prospective “juror who has revealed doubt . . .
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juror states unequivocally on tne reco

People v. Arnolg, 96 N.Y.zd 238, 36Z (20C1). Accord, Psople v.

Chambers, 97 N.Y.2d 417, 41% (2002;; Pecple v. Johnson, %4 N.Y.2d

at 614; Pecple v. Blvden, 55 N.Y.2d 73, 77-78 (1%82;.

(=

Thus, an uneguivocal statement of impartiality must be made

when prospective jurors or theilr relatives were victims of crimes

similar to those charged &nd expressed concern thet their

experiences might prejudice their ability to be fair. DPeople v.

Rose, 73 A.D.3d 1091, 10S3 {(2d Dept. 2010); People v. Haves, 61

A.D.3d 992, 993 (2d Dept. 2009); People v. Greene, 250 AR.D.2d 3469,

350 (ist Dept. 2002). To satisfy this standard, = potential juror
must “state] uneguivocally” and “clsarly express” that she or he
will te able to deliberate impartially. Pecple v. Arnocld, 5S¢
N.Y.2d at 362. The Jjuror’s impartiality must bs “veoiced with

conviction,” Pecple v. Blvden, 55 N.Y.2d at 78, as there is a

“bright-line standard” that “a prospectiive juror who . . . cannoct
uneguivocally promise to set aside [his or her] bizs should be

removad for cause.” Pegplie v. Johnson, 94 N.Y.Zd at 614 (citation

omitted).

" -1 - : 3 - Fa - - 3
To make an uneguivocal declaraticon of impartiality, 2
. - A% Y b - - I B . - o~ e - =
prospective jurcr “must expressly state that nhils prior state oI
Lot .- o~ - - - - - -— - Py 3
mind . will not influence thne verdict, and . that he will

o
(o8]
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v. Blvden, 55 N.Y.2d &t 77-78. Sge Pecople v. BErncld, %6 N.Y.zd at

362-363 (prospective jurcrs must state that potential bias “will

nt them from rzaching &an impartial verdict” and that they

M

not prev
“will decide the case impartially and based on the &

1

This Court has repeatedly applied this standard. Pecgple v. Borges,

his or her verdict and that he or she will render zn impartial

verdict besed solely on the evidence”); People v. MackFerlane, 87

B.D.3d 700, 701 (2d Dept. 2011} (same}; 2People v. Rogse, 73 A.D.3d at

1092 (same); Pegple v. Goodwin, 64 A.D.3d 790, 7%z (24 Dept.

2009) (same); Pecple v. Johnson, 40 R.D.3d 1611 {24 Dept.

+

[t}

mEents metc

A}

(R 3 . ; P K -t .
1 deltermining wietner a prespecilve Jurcr’'s st

h
o & prospect a : Y .
verdict bassd sol e evidence” as curative, Pesgple v
Russell, 13 AR.D.Zd {24 Dept. 2004;; Eescple v. Kenner, 8
E.D.3d 296, 297 2004}, those c¢ases also reguired 2
prospective jurcr unaguivocally cn the reccrd that [he
or] sne can pe fai
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excusing the jurcr, sincs at worst the court will have

3672 (citation omitted). Accord, Pesople v. Haves, €1 A2.D.23d at 98%;
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Santana. Lende raised the guestion ¢f her impartiality when she
testified that “in [her] mind” she saw “like it's yesterday” her
experience of being robbed at knife-point in an elevator, adding

- 1 - - -~ . -
ericlosed area” (310-311, 340;. See People v. Johnson, 94 N.Y.2d4d at
¢£14; People v. Greene, 290 R.D.2d at 3%0.

Thie court zsked whethsy Leande ccould resach a vesrdict only on

the evidence without bkeing affscted by her experience. Sne
initially said she “kelisved([}]” she could, but she declined defenss

counsel’s invitaticn to say she was “completely sure,” instead
merely repeating her “believe{d]” answer (311, 327-328);. HWhen the

court preoped LUurtner, sne acmitted to “some nesitancy

thinking apcut it and being 100 percent fzir on that account”
£340). Lastly, she responded te the court’s guesticn as to whether
she could “[pillace {[her] memory oI any pad incidsnt aside” and
"mzke a determinaticn only on the svidence” by saving, VI would savy
I could do that” (340}, The ccurt denisd deisnss counssl’'s
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Blvden, 55 N.Y.2d at 78. Since her respcnses had tc be viewed

a whole, sees People v. Jchnson, 94 N.Y.2d at ¢l5-616; Peovnle v.
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final statement, in respcnse t¢ what amounted to a lszading guestion
py the court, that she “would say” she could “makes z detsrmination
cnly on the evidence” and place her vivid memcries of the knifs-
point robbery aside did not constitute an uneguivocal declaration
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S0 A.D.3d at 1068; People v. MacFarlanes, 87 A.D.3d at 701; Pecple

urcr Santana raised the guestion of
her ability to be impartial when she told the court that she had
been the victim ¢f a2 crime similar to those charged in this case

when, after she awoke to find a stranger taking her belongings, he

attempted to assault her sexually. In addition, in a separate
incident, her niece had been raped. At that point, the court was

ct

obligated to excuse Santana unless she uneguivocally stated tha

she could render 2 fair and impartial verdict. Pecple v. Arnold,

[
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56 N.Y.2d at 362-26¢3; Pecple v. ZBlvden, 55 N.

v. ‘Berges, 90 A.D.34 2t 1068; People v. Macfariane, 87 A.D.3d at

701; Eeorlie v. Rose, 73 A.D.2d at 10892
When asked whether she could pe “falr” despite her experience
and that of her niece, Santana repsatedly said, "I think s¢,” and

when asked, “no problem?” similarly responded, “I don’t think so”

= . 3 “ "o v - -~ - A
(295, 297). Counsel asked for “absclute assurancs” that she could
- ~ ~ -~ - e "o . J o A [ . -
set aside her “memcries or emoticns,” and she admittsed sne was “not

~ = M . J - - P - 3 T 17
ner or her family, and again she respondsd conly: I think sc
(2938 She again conceded that she was not “100 percent sure” she
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when <the court asked if she could “make a decision on the

Ls with Lende, Santana falled to unesquivecally state her

voice TO h

0]

]

r

impartiality. To the contrary, she repeatedly gav
uncertainty about her impartiality, and her final statements,

examined in the context of her earlier ones, failed to remove the

-1

doubt she had sown. This 1s especially true because, like Lends,
she said she could set aside her experisnce and make a decision on

the evidence, but failed to state unequivecally that she could

experiences that were similar to those c¢f pwe of the viciims in

7]

this case. Especially viewsd in the context of 211 of their

r

testimony in this case, these prospective jurors, both victims of

n

o -~ - - 313 - - —~ - - - PRV - - —
nis perempiory challengss, thess issues are pressrved for zppellats
ey 2 - LR -7 . -2 - 1 -y PN = b
review, and appellant’s cenvictions should be reversed. Ses Psopls
-
23
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v. Borces, 50 A.D.3d at 1068; Peopis v.

702; Peopnle v. Rose, 73 R.D.2d at 1063.

POINT I7

IN VICLRTION Or APPELLANT’S RICGHTS TC PRESENT
R DEFENSE AND TO CONFRONT THE WITNESSES
EGAINST HIM, THE COURT ERRED WHEN IT PRECLUDED
CEFENSE COUNSEL FROM CHALLENGING TEE

STATISTICAL SIGNIFICANCE OF THE DNA EVIDENCE

THE SOLE EVIDENCE AGRINST APPELLANT, Bf

LIMITING CROSS-EXAMINATION CF THE PEOPLE’'S

EXPERT WITNESS AND RULING THAT THE DNA EXPERT

HAD EXPERTISE IN “POPULATION STATISTICS” 1IN

ADDITICN TO DNA TESTING.
The key question in this trial was whether appellant was the
person who committed the three crimes, and the only procef that

appellant was that psrson was the DNAR evidence. By ccnceding that

the key contested issues to cne: how significant that matching

was, an issue that could not be decided without expert “populaticn

appellant’s DNA profile and the profiles from the crime scene.
Yet, the court prohibited defense counsel c¢ross-examining the
expert about DNA profile comparisons from other states that
suggested that DNA matches were nct neariy as rare as she had

£ 37 -~ - - - - P - i . -~ T L ED e “ - - - -
profiles 435 Gust as clearl not gualifisd tfto give an cpinicn
7 - J dile, '] = -
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reversed and & new trial ordered. U.S5. Const., Amends. V, XIV;

N.Y. Const., Brt. 1, §6; Davis v. Alaska, 415 U.3. 308, 316 (1974 ;
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Chambers v. Mississippi, 410 U.S. 284 (15
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in & criminal trial to due process is, in essence, the right to a

-

Fh

ailr opportunity to defend against the State’'s accusaticons.”

Chambers, 410 U.S. at 29%4. Few rights are more fundamental to due

_ . C o o e e o w
process than the richts c¢f & defendant tc present 2z “complete
PO /= PN [V . = H ol Py 148 -
defenss, Crane v. EKEsntucky, £74 U.S5. 653, £5%0 (1886}, and to

T - s % o il AL . -3 K4 N 3 < - 2 N =
U.S. 149, 158 (1370;, is “critical for ensuring the iniegrity of
N - - N oot . PP —nm mag
the fact-findirng process,” Kentuckv v. Stincer, 482z U.S. 730, 73¢
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facts in issue. Davis v. Alaska, 415 U.S5. at

ot

about the materia
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lford v. United States, 282 U.S. €87, é%82 (1931i}.

right to present & defense.” People v. Carrocll, 95 N.Y¥.2d 375

(20007} . Accerd Helmes v. South Carcoiina, 47 U.S. 319, 324-331

(20063; Rock v. Arkansas, 483 U.S. 44, 52, 59 (1987). Thus, while

a triel court ruling on an opjection to a line of cross-examination
must weigh the probative value c¢f cross-examination against the

o

possibility of confusion or prejudice, People v. Haves, 17 N.Y.3d

46, 53, cert. denied sub nom., Haves v. New York, _ U.S. _ , 132
S.Ct. 844 (20113, when cross-examinsiion has besn improperly
curtailed, this Court has consistently and repsatedly reversed the
convicticn. ez e.g.,, People v. Bunge, 70 A.D.2d4d 710, 711 (24
Dept. 201C}; Peonle v. Baranek, 287 R.D.24 74, 78-80 (2d Dept.
2001); Pecple v. Panetta, 250 A.D.2d 710, 711 (2d Dept. 19%8);
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vndermined inferences that the likselinced of a2 [zis2 match between
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ant’s DHNZ profile and <those from the Ccrime SCE&nNes was

bt

appel

he court permitted the expert’s

¢t

ad,

b

infinitesimally small. Inst

testimony that the probability of scmeons having appellant’s
profile was one in more than one trillion, <the result of

muliiplying the probability of the readings at each locl bty the

aicne indicated the probabilicy that anyone but appellant was the
perpetrator.

However, a July 2008 Los Angeles Times article reported that

1]

the three states defense ccounsel mentioned had produced unexpected

matches by running each profile in their DNA databasses against all

QP e L - o - i -y o woTn T ) PR
the c¢ther profiles. Jascon Fzlch and Maura Dolan, FBI Resists
o~y - = e o~ " - b - N o~ -7 . ~ -~ P,
Scrutiny <i Matches,” Los Engsles Times, July 2¢, 2508, p. Al
7 < PR W ~ . - _~ I~ - - - s oo -
‘hereinafter “LA Timess”) In Arizona, in z datzkase of 63,000, at
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of about 220,000, Id., whiles Maryland produced 33 matches in a
databzse of about 20,000, 11 of them &t 10 or more loci. United
Stztes v. Dzvis, 602 F.Supp.2d 633, 681 (D.Md. 2009); LA Times

Sees ziso “Prince CGeorge's County Case: on DNA,” The
Balitimore Daily Record, July 25, 2008 E much farger database, &as
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case 1s based solely on DNA profile matching, thers exist comy

.

issues of statistical interpretation in translating the likelihoo
of a particular DNA profile occurring into the likelihood that only

trator. The

M

the defendant’s profile matches that ¢f the perp
it is important that [DNA

since “DNA
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testing can provide powerful new evidence un

before” and 1s very “persuasivel] . . . in the eyes of the jury.”
McDeniel v. Brown, _ U.S. _ , 130 sS.Ct. 663, &75 (2010) (citation
omitted) . See Szrah M. Ruby, “Checking the Matn: Government
Secrecy and DNZ [Catabases,” 6 ISJLP® 237, 238 (2010 (“[sjtudies

show that DNA is particularly persuasive to juries,” possessing “a

and keing “so

persueasive that its mere introduction in a criminal case is
oy FEL S <~ oo < o < o o -3 a ’”
suificient to seriocusly impede defsnss chailenges”;

cerson’s DNA could match as well. Ls former Chief Judge Kaye
(concurring) warned in Pecple v. Wesley, 83 N.Y.2d 417, 444 (1524;:
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evidence of & [DNA] ‘“match” is virtually

meaningless without resort to the statistical

interpretation; pcpulation genetics is

arguably the most crucial step c¢f the

analysis t 1s the arsa of greatest

controversy amcng the experts.
The Suprems Court further explained:

if a jurcr is told the prcbability a member of

the general pcpulaticn would share the same

DNA is 1 in 10,000 (random match probability),

and he takes that to mean there is only a 1 in

16,000 chance that someone other than the

efendant i1s the source of the DNA found at

the crime scene (source probability), then he

has succumbed to the prosecufor’s fallacvy.
Mcbaniel wv. Brown, 130 8.Ct. &t 670 (emphasis added) (“The
prosecutor’s fallacy is the assumption that the random match
probabilitcy is the same as the probability thet the defendant was
not the source of the DNAE sampis’) This is because it would bse
“errcnecus” te cconclude that the 1 in 10,000 chance c©f someone
sharing tne perpetratocr’s DNA means that “there is 2 .01% charnce
the defendant i1s innocent or & 9%.93%% chance the defsndant is
guilty.” Id.

Tc use a commongplace example, the odds of a2 person’s sharing

a birthday with ancther specific perscon are 1 in 383, but the odds
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comparing all 100 people against each other resuits in 4,950
comparisons. LA Times.
Similarly, considering the likelihcod that anycne, not just a

particular person, might win a lottery, the court in Crews V.

Johnson, 702 F.Supp.2d 618, €37-€38 (W.D. Va. 2010), aff’'d sub nom,

Crews v. Clarke, F.3d 2011 WL 6062054 (4th Cir. 2011), stated

that “[]to provide the appropriate interpretation of a database

that some number other than

ct
1]
Q.

match to a jury, it is widely accep

the (probability

1013, 1018 (D.C.

the b B! f
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that “it is ‘disgraceful’ that ccurts allow experts to provide su
small random-match probabilities,” and as characterizing he

ate method of determining the

|_. .

as “[slcary”). The ppropr

likelihood that anyone other than the defendant might share the DNA

1]
O
[

profile derived from th ime scene has been 2z matter cof

scientific discussion and debate, with some advocating for

1]
3

application of a mathematical formula called "“Bayes’s Theor

For example, David H. Kaye, “Case Comment-People v. Nelson: a Tals

[

[N
O
(&)
0

of Twe Statistics,” 7 Law, Probability & Risk, 249 (Decembe

Epstract to Saran M. Ruby’s “Checking the Math: Government Secrecy

and DNA Databases,” 6 ISJLP 257 (2010}, states that:

DNA matches are a2s signifiicant as statistics
tell us thesy are. DNA match statistics are
calculations that describe the likelihood of a
ccincicdental match between a2 person suspected
of crime and the DNA sample found zt & crime
scene These numbers are difficult for
laypeople to understand, and the methodclogy
behind them 1s the subject of scientific
debats.
In this case, the expert’s testimony - that the likelihoocd
that appellant’s DNA profile would match the one £from the
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jury. Indeed, in summaticn, the prosecutor maintained that the
“DNA testing was amazing” {1104} and that the DNA evidence was “the
most reliable form oI evidence on eartn today” and “the gold

standard in identifiication evidencs (1072). However, the actual

(=5

nculpatory value of this evidence is not what the
understocd from this argument and the expert’s testimony. As a
result, the court should have permitted defense counsel to use all
of the tools available to him to attack that evidence. Ccunsel
chose to counter the esxpert’s testimony in two ways, but the court

thwarted both att
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eappellant as the perpetrator of <the crimes seemingly

in light of the authorities cited above, tThe statistical issues
invelved were complex ones. Yet, Yancff had not even majored in
mathematics or statistics in college, taking only one collegs

statistics course and a second course, of unspecified length, while
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the profiles in those databases were checked against sach other.
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(2011y; Escorle v. Crimmins, 26 N.Y.zd 230, 241-242 (1573 Thus,
“[wlhere, as here, the [witness’s] testimony was crucial to the
Seople’s case and <tThe dsfencant’s cross-sxamination of  the
[witness] was significantly curtaziled, such errcr cannct be
consideraed haermless.” People v. Rufrzno, 220 A.0.24 at 74Z.
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only abused its discretion, but failed toc exesrcise any discretion
whatscever, by erronecusly precluding counsel from gquestioning
vanoff about the Arizona, Illincgis, and Maryland results, in
violation ¢f appellant’s rights to present a defense and o
confront the witnesses against him. The cocurt alsc erred by

statistics,” which was similarly essential to the prosecution’s
case, although she lacked the gqualificaticns to provide that

testimony. Defense counsel pressrved these issues for review by
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population statistics. As a result, the court’'s curteilment of
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THE COURT VIOLATED ARPPELLANT’S RI
CONFRONT THE W S
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TC
BY
PERMITTING THE ICN OF DNE TESTING
EVIDENCE THROUGH A WITNESS WHO DID NOT HAVE
FIRSTHAND KNOWLEDGE OF THE TESTING, IN
VIOLATION OF CRAWEFQRD V. WASHINGTON, 541 U.S.

36 (2004).

expert witness regarding DNA testing dons on evidence found at the

r

crime scenes and appellant’s cheek swab because the witness had
not perfocrmed all of the tests on which the DNA profiles wer
based. Rather, the witness testified as to the protocol followed

and the actions taken by other people, in violation of the

The Confrcntation Clause protects 2a defendant against
“testimonial” evidence untested by cross-examination. Crawford v.
Wasnhington, 541 U.S. at 49-55. RAlthough it left “for ancther day
any effort to spell out & comprehensive definition of
‘testimonizal,’” id. =zt €28, the Ccur:t noted that a testimonial
statement consists c¢f a “sclemn declarzticn cr affirmation madse

for the purpose of esstablishing or proving some fact.” Id. at 51
Since Crawifcrd, the Supreme Ccurt has held that certified
documants regarding 1ib testing that determined a substancs was
cocaine and 1ts welght were documents created for the “sole
purpcse” ¢f Dbeing intreduced at trizl and were, thersiore,
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testimonial statements. Melendez-Disz v. Massachusetts, 557 U.S.

305, 129% S$.Ct. 2527, 2532 {2009). Most recently, in Bullcoming v.

011y, the Courrt
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held thet blcod-alcohol analysis reporis were testimonis

The present case fzlls within the Supreme Court’s decisicnal
law. The evidence of testing done on the crime scene evidence and
appellant’s cheek swab was introduced through Yancff, an expert
witness who admittedly had not actually performed all cf those
tests, which were conducted for the ultimate purpose 0f a criminal
trial. Thus, that witness’s testimony zabout the development of

the DNA precfiles viclated appelliant’/s right to cenfrontation.

Confrontation Clause, People v Brown, 13 N.Y.3d 322 1(200¢9);
Pegcple v. Rawlins, 10 N.Y.3d 136 (2008;, and thzt this Court’s

e.g., People v. Thompson, 70 A.D.3d 866, 366-867 (2d Dept. 2010).

Recently, however, the Supreme Ccocurt granted certiorari in & case
that presents this issue Peoplie v. Williams, 935 N.E.zZd 268,
277-282 (I11l. 2010y, gcerz. ¢ranted sub nem., Williams v. Illinois,
131 8.Ct. 3090 (2011). We, therefore, respectfully urge the Cour:
To reconsider its position In light of this develcpment and thne

Supreme Court’s decisicons in Bullcoming v. New Mexicg, 131 S.Ct
2705, and Melendez-Diaz v. Massachussits, 557 U.S. 303 Es this
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issue was preservsad by defense counsel’s cbijection on grounds that

CONCLUSION
FOR THE REASONS STATED ABOVE, APPELLANT’S

CONVICTICNS SHOULD BE REVERSED AND A NEW TRIAL
ORDERED.

Respectfully submitted,

LYNN W. L. FAHEY
Counsel for Defendant-Aprellant

JONATHAN M KRATTER
Cf Cournsel
April 2012
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND DEPARTMENT

THE PEOPLE OF THE STATE OF NEW YORK,
Respondent,
-against-
KENNETH WASHINGTON,

Defendant-Appellant.

BRIEF FOR RESPONDENT
PRELIMINARY STATEMENT
Defendant Kenneth Washington appeals from a January 19,2011,
judgment of the Supreme Court, Queens County (Lasak, J.). By thatjudgment,
defendant was convicted, after a jury trial, of three counts of .Burglary in the
First Degree (Penal Law §§ 140.30{2] and [3]); three counts of Burglary in the
Second Degree (Penal Law § 140.25[2] ); two counts of Assault in the First
Degree (Penal Law § 120.10 [4]); two counts of Assault in the Second Degree
(Penal Law § 120.05[6]); Criminal Sexual Act in the First Degree (Penal Law
§ 130.50[1]); and Sexual Abuse in the First Degree (Penal Law § 130.65[1]).
Defendant was sentenced to deteﬁninate terms of twenty-five

years plus five years of post-release supervision on each first-degree burglary
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count, fifteen years plus five years of post-release supervision on each second-
degree burglary count, twenty-five years plus five years qf post-release
supervision on each first-degree assau-lt count, seven years plus five years of
post-release‘supervision on each second-degree assault count; twenty-five
years plus five years of post release supervision on the Criminal Sexual Act
count; and seven years plus five years of post-release supervision on the first-
degree sexual .abuse count.

The sentence on the first count, Burglary in the First Degree, was
to run concurrently with the sentence on sixth count, Burglary in the Second
Degree; the sentence on the seventh count, Burglary in the First Degree, was
to run consecutively to the sentence on the first count and sixth count; the
sentence on the eleventh count, Criminal Sexual Act in the First Degree, was
to run consecutively to the sentence on the first and sixth count, and
consecutively to the sentence on the seventh count; the remaining eight counts
— specifically, the second count (Burglary in the First Degree), the third count
(Burglary in the Second Degree), the fourth count (Assault in the First
Dégree), the fifth count (Assault in the Second Degree), the eighth count
(Burglary in the Second Degree), the ninth count (Assault in the First Degree),

the tenth count (Assault in the Second Degree), and the twelfth count (Sexual

[NS]
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Abuse in the First Degree), were all to run concurrently with each other and
concurrently to the four consecutive sentences under the first, sixth, seventh,
and eleventh counts. In total, defendaﬁt was sentenced to a state prison term
of ninety years, plus twenty-five years of post-release supervision. Defendant
is currently incarcerated pursuant to this judgment of conviction.
INTRODUCTION

On August 17, 2006, Cassandra Whitaker woke up and Kenneth
Washington was standing in her bedroom. Casséndra Whitaker, who was an
off-duty police detective at the time of the incident, reached into her night
stand to grab her loaded gun. Defendant grabbed Detective Whitaker’s hand
with one of his hands, and repeatedly hit her in the face with his other hand
until blood dripped into her eyes and mouth. Defendant took the gun from
Detective Whitaker, repeatedly hit her in the head with it,. pushed her into the
bathroom into her bathtub, continued to hit her with the gun, and stomped on
her face while she was lying in the bathtub. Defendant took some of Detective
Whitaker’s property, including jewelry, her gun, and her police badge, and left
her bleeding in the bathtub. Detective Whitaker was treated at the hospital for
her injuries, which included lacerations and serious bruising. She received

stitches to her face and staples in her head to treat her wounds.

(WS ]
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On December 5, 2006, defendant entered Luisa Gonzalez’s
apartment and removed some of her and her son’s property, including a video
gaming system, video games, sneake%s, and jewelry. Ms. ‘Gonzalez and her
family were not at home at the time of the burglary.

On July 15,2007, defendant broke the house of Stacy Brown, who
was six months pregnant. Defendant forced her face down onto a piHow on her
bed, and fondled her buttocks and touched his penis to them. Defendant
punched and choked Ms Brown, demanded money from her, and tied a T-shirt
around her face. He dragged Ms. Brown to the kitchen, opened her refrigerator,
and drank from her iced tea container. Defendant spit the iced tea at Ms.
Brown, brought her to another bedroom, and choked her until she was about to
pass out. Ms. Brown defecated on herself. Defendant threw her in the shower,
told her to wash off, touched his erect penis to her buttocks agaip, and choked
her until she defecated again. Then defendant put Ms. Brown on the toilet and
he left the bathroom. Ms. Brown locked the bathroom door and jumped, head
first, out of her bathroom window, which was eight feet above the ground.
Defendant stole some of Ms. Brown’s property, including jewelry, money, and

sunglasses.
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Neither Detective Whitaker, Ms. Gonzalez, nor Ms. Brown knew
defendant, and defendant did not have permission to enter any of these women’s
homes. |

Forthese acts, defendant was charged with thee counts of Burglary
in the First Degree (Penal Law §§ 140.30[2] and [3]); three counts of Burglary
in the Second Degree (Penal Law § 140.25{2] ); two counts of Assault in the
First Degree (Penal Law § 120.10 [4]); two counts of Assault in the Second
Degree (Penal Law § 120.05[6]); Criminal Sexual Actin the First Degree (Penal
Law § 130.50[1]); and Sexual Abuse in the First Degree (Penal Law §
130.65[1])(Queens County Indictment Number 145/08).

Defendant proceeded to trial before the Honorable Gregory Lasak
of the Supreme Court, Queens County and a jury. At the conclusion of trial,
defendant was convicted of all charges and was sentenced as noted above.

On appeal, defendant raises three claims. First, defendant argues
that the trial court committed reversible error when it denied defendant’s
challenge to two prospective jurors who had been crime victims in the past.
Second, defendant claims that the trial court improperly qualified Natalyn
Yanoff as an expert in the statistical significance of the DNA profile and that

it improperly limited defendant’s cross-examination of that witness. Finally,

W
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defendant claims that the introduction of DNA evidence violated defendant’s
right to confront witnesses against him because the DNA test results were
introduced through an individual who d.id not have first-hand knowledge of the
testing of each piece of evidence. Some of defendant’s claims are unpreserved
and all of them are meritless. Thus, this Court should affirm defendant’s

judgment of conviction.

THE TRIAL
The People’s Case

On August 17, 2006, at approximately 2:00 a.m., in ||| | | |Gz
Street, off-duty detective CASSANDRA WHITAKER woke up and saw a man
standing in hef bedroom, searching through her jewelry box (Whitaker: 489).
The man’s face was covered with a black stocking cap with a knot on top of it,
and his hands were covered in socks.

Detective Whitaker reached into her night stand drawer and tried
to quietly remove her gun from its holster. While Detective Whitaker had her
hand on the gun, defendant came over to her, grabbed her hand, and tried to
wrestle the gun from her. Detective Whitaker kept at lgast one hand on the gun

while defendant had one hand on the gun and was beating Detective Whitaker

with his other hand (Whitaker: 490-93). Detective Whitaker tasted salt and
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began to have trouble seeing because blood was pouriné from her face and head
(Whitaker: 493).

Ultimately, defendan’; took. the gun from Detective Whitaker. He
hit her in the head with it repeatedly, and pushed her in the bathroom, and tol&
her to get in the bathtub. Defendant called Detective Whitaker a “stupid fat
bitch” and “police bitch” (Whitaker: 494-95). He demanded money, asked
where the safe was located, and told Detective Whitaker that he was going to
kill her. Defendant pushed Detective Whitaker into her bathtub. He left the
bathroom and Detective Whitaker tried to get up and escape but she siipped on
her blood, which was covering her bathtub. Defendant returned and continued
to hit her in the head with the gun. He pushed her down into the bathtub and
stomped on her face with his feet (Whitaker: 496-98).

Defendant took Detective Whitaker’s purse, turned it upside down,
emptied it, searched her wallet, left the bathro.om, and closed the door. She
grabbed her cell phone, which had fallen into the bathtub when defendant
emptied her purse, and called 911 (Whitaker: 497-99).

Detective PATRICK CURRAN, who knew Detective Whitaker
from working with her on the police departmeni, responded to her house after

he received a radio run for a burglary in progress, which was updated to a run
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for a police ofﬁéer needing assistance (Curran: 382). Detective Curran rang
Detective Whitaker’s doorbell and she answered the door.. She was distraught.
She was covered in blood from her heéd to her waist, and blood was flowing
from an open wound in her forehead that Detective Curran initially mistook for
a gunshot wound. Her nightgown was covered in blood and her face looked
like she was wearing a Halloween mask. Her hardwood floors, walls, and
bathroom were all covered in her blood (Cunah: 384).

Detective Whitaker told Detective Curran that she believed the
intruder was still in her home, and she told him that the man had her gun.
Detective Whitaker described the intruder as a black man, wearing a white T-
shirt, three-quarter denim jean shorts, braids or cornrows, and a mask

(Whitaker: 385).
| Detective Curran called an ambulance for Detective Whitaker, and
she was taken to North Shore University Hospital. Detective Curran did a
vertical search of Detective Whitaker’s home, hoping to find the intruder. He
called for the Emergency Services Unit, the Crime Scene Unit, the Canine Unit,
and thé Aviation Unit to respond to the crime scene (Curran: 387).
After the sun came up, Detective Curran did a daylight search of

the area surrounding Detective Whitaker’s house to make sure nothing was
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missed in the dark. He found a bloody white T-shirt, a bloody white sock, and
a black stocking cap with a l;not on top of it in front of the neighbors’ homes
(Curran: 398-419). Detective DANIEL‘BOGGIANO of the Crime Scene Unit
took photographs of these items and gave them to Detective Curran, who
vouchered them (Boggiano: 61922, 635). Each of these items looked like the
clothing worn by the intruder. Each item was later tested by NATALYN
YANOFF, an expert in DNA analysis, forensic biology, and statistical studies,
and a DNA profile report was created from cells removed from the neckline of
the white T-shirt (Yanoff: 922-923).

Meanwhile, Doctor SANDRA TORRES treated Detectjve
Whiteﬁcer at North Shore Hospital post-assault for lacerations and severe bruises
(Torres: 576-82). The wounds on her face were stitched by a plastic surgeon
and Dr. Torres stapled the wounds on her head shut. Detective Whitaker
returned home a few days after she was hospitalized and she discovered that
some of her property, including jewelry, her gun, and her badge, were missing
from her house. She did not return to work for almost four months. Detective
Whitaker did not know defendant and had not given him permission to be in her

house (Whitaker: 504, 511).
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In the meantime, the police continued to inveStigate the case.
Detective Curran took an elimination DNA swab from Detective Whitaker. -
Detective Whitaker viewed hundreds. of photographs in an attempt to find
suspects.» Detective Curran visited pawn shops. None of these investigative
efforts led to an arrest (Curran: 419-422).

On December 5, 2006, LUISA GONZALEZ went to work. She
returned to her apartment, which was located at [ Street, and she
noticed that somebody}had broken into her apartment (Gonzalez: 677). She
called the police and she and her son, LUIS ALONZO, pointed out two gloves
that did not belong to anyone in their family (Alonzo: 886). Ms. Gonzalez and
Mr. Alonzo noticed that some of their property, including jewelry, a new pair
of sneakers, a video game systerh, and video games were missing from their
apartment. Ms. Gonzalez and Mr. Alonzo did not know defendant. Defendant
did not have permission to enter into their apaftment (Gonzalez: 677-82; 689-
93; Alonzo: 886-91).

Detective SHAMICKA MEADOWS dusted Ms. Gonzalez’s
apartment for fingerprints (Meadows: 656). She recovered the gloves from Ms.
Gonzalez’s apartment, and sent them to be tested (Meadows: 658). MELVIN

SHAW, a criminalist with the New York City Police Department, tested the

10
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gloves for trace evidence, in an attempt to collect hairs and fibers from the
gloves (Shaw: 781). The Office of the Chief Medical Examiner later created a
DNA profile report from cells removeci from the gloves (Yanoff: 906).

On July 15, 2007, STACY BROWN, who was then six months
pregnant, was sleeping in her house, which was located at [ Road.
Early that morning, she heard a thump, woke up, noticed that her sister’s
luggage had been moved, and returned to sleep (Brown: 699-708, 754-55).

| At 1:00p.m., Ms. Brown’s telephone rang and she gotup to answer
it. Defendant appeared in her bedroom. He was wearing her white robe, had
socks on his hands, and had a white towel or T-shirt covering his face. She was
wearing boy shorts, a bra, and a camisole shirt. Defendant forced Ms. Brown
down on to her bed, and he held her face against her pillow. Ms. Brown was
not able to- breathe. Defendant fondled her buttocks and he touched his erect
penis to the outside of her anus (Brown: 708-14, 735). Ms. Brown thought
defendant was going to rape her (Brown:712). He asked her, “Where’s the
money, bitch?” (Brown: 715).

Defendant punched and choked Ms. Brown while she held her
stomach and tried to shield her unborn baby from the attack. The man also

demanded money and jewelry. He tied a T-shirt around Ms. Brown’s face. She

11
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was able to see down, under the shirt, but she was not able to see her attacker’s
face (Brown: 713-16, 766-67).

Defendant dragged Ms. érown into the kitchen, opened her
refrigerator, gulped from a container, spit iced tea on Ms. Brown and on the
floor, and dropped her iced tea container on the ground. He forced Ms. Brown
into another bedroom. Defendant told Ms. Brown that he was going to put her
to sleep and he choked her until she was about to pass out. She defecated on
herself, and defendant éalled her a “nasty bitch” in an angry tone of voice
(Brown: 716-18, 767-69, 772).

Defendant dragged Ms. Brown to the bathroom, threw her in the
shower, and told her to wash off. Ms. Brown tried to take the T-shirt off of her
face, but defendant punched her in the face and prevented her from doing so
(Brown: 718-21).

Defendant grabbed Ms. Brown out of the shower, dragged her back
to a bedroom, and put her on the lower end of the bed. Defendant told Ms.
Brown that he wanted to “lick her pussy” (Brown: 721-22). He touched his
erect penis to the outside of her anus, and choked her until she could not
breathe. Ms. Brown defecated again, and defendant put her on the toilet and

left the bathroom. Ms. Brown kicked the bathroom door shut and locked it.
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She opened a window that was in her bathtub, hoisted herself up, and dove,
head first, out of the window. The window was eight feet above the ground.
Ms. Brown landed on the ground, on he;' back (Brown: .71 8-730). She crawled
to the front of her house, pulled herself up by grabbing her fence, and ran,
covered in blood and feces, to the house of her neighbor, SOPHIA MCINTOSH
(Mclntosh: 807).

Ms. MclIntosh opened her door, and saw Ms. Brown covered in
blood and feces. Ms. Brown was screaming that someone had attacked her in
her home. Defendant had ripped off Ms. Brown’s camisole top and, at this
point, she was only wearing her bra and underwear. Ms. Brown fell into Ms.
MclIntosh’s foyer, grabbed her stomach, and screamed at Ms. McIntosh to call
911. Ms. McIntosh called the police, and noticed a man in a white robe scaling
the fence behind Ms. Brown’s house (McIntosh: 806-10).

Ms. Brown was taken to the Jamaica Hospital trauma center and
was treated by Doctor LAWRENCE KRAMER, the attending physician for
Obstetrics and Gynocology (Kramer: 817-19). Ms. Brown had bruising and
abrasions and she was kept at the hospital for three days so that she and the
unborn baby could be monitored (Kramer: 824). Ms. Brown never gave

defendant permission to be in her house (Brown: 751)
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Detective WILLIAM PORTER recovered the iced tea container
from Ms. Brown’s apartment and dusted the house for fingerprints (Porter: 845-
48). Police Officer YUAN YE voucheréd the iced tea container (Ye: 796-801).
It was sent to the laboratory for analysis, and a DNA profile report was created
from saliva recovered from the iced tea container (Porter: 849).

WILLIAM UMSTEAD, an expert in the field of fingerprint
analysis, examined the fingerprints that had been lifted in this case. The prints
were either of no value or did not match Kenneth Washington’s fingerprints
(Umstead: 600-614).

On October 10, 2007, defendant’s DNA profile was found in the
New York State database. Defendant’s DNA profile matched the DNA profiles
created from the genetic material on the T-shirt recovered from Detective
Whitaker’shouse, the gloves recovered from Ms. Gonzalez’s apartment, and the
iced tea container recovered frorh Ms. Brown’s house (Stipulation: 894-95).!
On October 11,2007, Detective RICHARD SANTANGELO arrested defendant
(Santangelo: 871-72). Detective Curran subsequently took a DNA swab from

defendant’s cheek and sent it for DNA testing (Curran: 425-27).

! The parties also stipulated that defendant was not an identical twin.
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Natalyn Yanoff, a Criminalist Level Three in the Department of
Forensic Biology at the Office of the Chief Medical Examiner, and an expert in
Forensic Biology, DNA analysis, ana the statistical significance of DNA
profiles, explained the science of DNA and DNA analysis, and the results of the
laboratory tests that had been performed in this case (Yanoff: 896).

Ms. Yanoffexplained that, at the time thp evidence in this case was
tested, OCME used thirteen standardized areas of DNA, or “loci,” for analysis
(Yanoff: 902-06, 926-27, 962-63). The thirteen loci contained twenty-six
alleles (Yanoff: 958).

Ms. Yanoff's colleagues created a DNA profile for defendant and
Ms. Whitaker. Ms. Yanoff also examined cells that were scraped from the
neckline of the T-shirt that had been recovered from Ms. Whitaker’s apartment.
Her colleagues examined cells that had been scraped from the gloves recovered
from Ms. Gonzalez’s apartment, and the saliva that had been recovered from the
iced tea container that had been recovered from Ms. Brown’s apartment
(Yanoff: 506-11).

Ms. Yanoff determined that a mixture of DNA was found on the
T-shirt. Ms.Whitaker’s DNA was present in the sample, and male DNA was

also present in the sample. Ms. Yanoff was able to create a male DNA profile

-
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from the T-shirt. One locus tested inconclusive, and results at three loci were
available for only one allele, which provided full results for nine locus, and
partial results at one allele at three Iocﬁs points (Yanoff: 922-25, 930).

A mixture of DNA was found on the gloves recovered from Ms.
Gonzalez’s apartment, and a male DNA profile was created for the major donor
(Yanoft: 940-45). A male DNA profile was also created from the swab that was
taken from the iced tea container that had been recovered from Ms. Brown'’s
apartment (Yanoff: 932-35).

Ms. Yanoff expected to see the male DNA profile that had been
generated from the T-shirt, the gloves, and the iced tea container in one in more
than one trillion people. She was able to conclude with a reasonable degree 6f
scientific certainty that the DNA profiles from the T-shirt, the gloves, and the
iced tea containers all came from the same individual, and that that individual
was defendant Kenneth Washington (Yanoff: 945-53).

Defendant’s Case

JAMES MEMISHA was working for the New York City Police
Department as a detective in 2006. He brought Emst Pope to North Shore
Hospital and displayed him to Cassandra Whitaker, and had him speak so that

she could hear him. Detective Whitaker told then-detective Memaisha that she
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was not sure if Mr. Pope was the person who had broken into her room and

attacked her, but Detective Memisha indicated on his paperwork that Detective

Whitaker had identified Mr. Pope. fhe notation in Detective Memisha’s

paperwork was a mistake, and Detective Whitaker had never identified Mr.

Pope as the perpetrator of the crimes against her (Memisha: 1023-27).
POINT ONE

THE TRIAL COURT PROPERLY DENIED
DEFENDANT’S CHALLENGE FOR CAUSE TO
PROSPECTIVE JURORS WHO HAD NOT
EXPRESSED A STATE OF MIND LIKELY TO
PRECLUDE THEM FROM RENDERING AN
IMPARTIAL VERDICT BASED ON THE
EVIDENCE AT TRIAL (Responding to Point One
of Defendant’s Brief).

The court properly denied defendant's for-cause challenges to
prospective jurors Marie Santana and Rosmary Lende. Ms. Santana and Ms.
Lende had both indicated that they had been victims of a crime in the past, but
never expressed any bias against defendant, any opinion about the case, or an
inability to follow the court’s instructionsvon the law. Nonetheless, defendant
claims that the trial court improperly denied his for-cause challenges to Ms.
Santana and Ms. Lende because they had never unequivocally expressed that

they could decide the case impartially. Defendant’s claim that Ms. Lende never
17
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indicated that she would be a fair and impartial juror is unpreserved. In any
event, defendant’s claim is meritless, because, during jury selection, defendant
did not elicit any bias or inability to fc;llow the court’s instructions from Ms.
Santana or Ms. Lende that required either juror to be dismissed for cause. Thus,
this Court should reject defendant’s claim.

During the third round of voir dire, prospective juror number
severn, Marie Santana, stated that, approximately eighteen years earlier, she had
been the victim of a crime where her home was broken into while she was
asleep (Voir Dire: 294-95 ). The defendant in that case fondled Ms. Santana
while she was sleeping, and she woke up while she was being fondled. The
man, who was a stranger to Ms. Santana, removed items from her home. She
. called the police, the perpetrator was arrested, she testified at a proceeding, and
the defendant was found guilty.

The court noted that the charges in this case were “similar” to the
case in which Ms. Santana was a victim, and asked Ms. Santana if, “[b]ased on
that[, she] would have a problem sitting as a fair juror here” (Voir Dire: 295).
Ms. Santana replied, “I don’t think so.” The court then asked, “You could be

fair to both sides?” Ms. Santana replied, “Yes.”
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The court then called the parties and Ms. Santana up to sidebar.
The court asked Ms. Santana, “Have you ever been a juror on a criminal case?”
Ms. Santana said that she had not. Thg court asked if she or any one close to
her had ever been arrested for a crime, and she replied that her nephew hadrbeen
arrested about two weeks earlier and, while Ms. Santana was not sure of the
exact charges against her nephew, he was probably charged with burglary and
assault (Voir Dire: 296). Ms. Santana noted that she was not 100% sure but she
believed that her nephew had been arrested previously for burglary and that he
had violated his parole.

The court again noted, “The charge in this case is burglary and
criminal sexual assault. You told us about a similar tﬁing :-happening toyou 18
years ago.” Ms. Santana also noted that she had a niece who was raped two
years earlier by a stranger but that the perpetrator was never arrested (Voir Dire:
297). The court then asked, “Based on all ﬁese experiences do you think you
could sit through a case like this?” Ms. Santanareplied, “I think so.” The court
questioned, “Be fair to both sides?” Ms. Santana again replied, “I think so.”
The court reinforced, “No problem?” And Ms. Santana replied, “I don’t think

so” (Voir Dire: 297).
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Defense counsel then asked Ms. Santana if she could give her
“absolute assurance you can set those aside and they wouldn’t play any role on
how you react to and deal with testimony in this case?” Ms. Santana replied,
“I want to say yes, but not 100% sure because I never experience —I have never
been on trial except for when I had to testify. SoIdon’t know. Ithink [ would,
but I don’t” (Vior Dire: 298).

The court explained, and Ms. Santana agreed, “When you are a
juror you have to makeAa determination as to the facts.” The court explained
that Ms. Santana’s decision in this case would have to be on the evidence
presented in the courtroom, and would have to be unaffected by anything that
happened to her or her family. The court stated, “If you can do that, then you
can be a juror. You have to give us your assurance about whether or not you
can do that.” Ms. Santana said, “I think so.” Defense counsel asked if Ms.
Santana felt comfortable that she couid set aside her experiences so that they
would not play a role in her evaluation of the evidence in this case. Ms.
Santana stated that she would “be looking at the facts . . . of what is being
presented.”

Ms. Santana explained that she had testified either at trial or before

the grand jury in the case where she had been a c¢rime victim. The court
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explained that there would be witnesses in this trial who would testify about
what they experienced in this case and asked, “Do you think you can objectively
listen to what they say or are you géing to feel some, I guess‘ take your
experience, bring it in as you are considering them?” Ms. Santana replied, I
would say no, but I can’t be 100% sure.” The court then explained, “The
bottom line is, can you make é decision on the evidence?” And Ms. Santana
stated, “Yes, I can” (Voir Dire: 299).

Later, when defense counsel questioned Ms. Santana he asked if
she was confident that she could set her experiences aside and base the verdict
on the evidence presented in this case. Ms. Santana replied, “I feel confident”
(Voir Dire: 326).

Defense counsel challenged Ms. Santana for cause (Voir Dire: '33 5-
36). Counsel noted that Ms. Santana was the victim of the “exact same crime
that’s accused here” and she “indicated that she could not be fair 100%,”
then indicated that she could be fair, but then returned to her position that she
could not be fair 100%, stating that twice. In addition, counsel argued, she and
her niece were both victims of similar crimes (Voir Dire: 335-37).

The People argued that, in totality, Ms. Santana had unequivocally

expressed that she had an impartial state of mind (Voir Dire: 336). The People |
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noted that Ms. Santana expressed that she could put her bad experience as a
crime viétim behind her and could serve as a juror in this case (Voir Dire: 337).
In addition, Ms. Santana indicated thét'she would try to be fair and that she
could be fair (Voir Dire: 336-37). The court ruled, “[Ms. Santana] was
questioned extensively by the court. More so than usual and she never
answered any question that the court felt rose to the level of a cause challenge.
The bottom line was that she said she could be fair in this case despite the fact
that she had an incident similar to this 18 years ago. Her nephew is a burglar”
(Voir Dire: 337). Defense counsel stated, “She didn’t give an unequivocal
assurance because she said not 100% two times.” The court denied defendant’s
for-cause challenge, and defendant exercised a peremptory challenge against
Ms. Santana (Voir Dire: 338).

.During the same round of voir dire, prospective juror number
eleven, Rosemary Lande, indi;ated that she had been a crime victim on two
separate occasions, once when her car was vandalized, and once when sfxe was
robbed at knife point in an elevator by two men (Voir Dire: 310-11, 327). The
robbery took place about twenty years before defendant’s trial, in an office
building in lower Manhattan, and Ms. Lande was able to escape (Voir Dire:

327). Ms. Lande did not know if anyone had been arrested in connection with
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thatrobbery (Voir Dire: 311). The court asked Ms. Lande if she could place her
memory of the robbery aside, sit and listen to the evidence in this case, base the
verdict only on the evidence, and not be affected by what happened to her. Ms.
Lande replied that she believed that she could (Voir Dire: 311).

Defense counsel questioned Ms. Lande and asked if she felt
confident that she could set her experiehce as a crime victim aside (Voir Dire:
327). Ms. Lande replied, “I believe so.” Counsel explained that he wanted Ms.
Lande’s assurance that-she could set her experience aside, and he asked, “As
you sit her now, you feel confident you can set that aside or are you not
completely sure?” Ms. Lande replied, “I believe I can set it aside” (Voir Dire:
328).

Defendant exercised a for-cause challenge to Ms. Lande, and
argued that she did not give an “unequivocal assurance that she could set aside
her own experiences and be fair” (Voir Dire: 338-39). Counsel argued that she
qualified her ;tatements that she could be fair with words like “believe” and
“think,” which, counsel qued, did not constitute an unequivocal assurance of
impartiality. The People replied that Ms. Lande indicated that she could be fair
and never indicated that her past experiences would cloud her view of the

evidence in this case.
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The court brought Ms. Lande out to be questioned again. The
court stated its opinion that Ms. Lande had indicated her belief that she could
be fair and she replied, “That is correc't” (Vior Dire: 340). The court asked if
she was hesitant about her ability to be fair and she replied that there is “some
hesitancy” because in her mind, Ms. Lande saw the robbery “like it [was]
yesterday.” Ms. Lande explained, “So I use the word believe in exactly the way
that it’s meant. I believe I could, but that’s not to say definitively that I could
be 100% not thinking about it and being 100% fair on that account.” The court
explained that it did not expect Ms. Lande to forget about her experiences but,
if she were selected as a juror she would have to “come in, sit and listen to the
testimony, view the evidence and make a determination only on the evidence.
Only on the evidence. Place [her] memory of any bad incident aside.” The
court asked Ms. Lande, “Can you do that or can’t you do that?” Ms. Lande
replied, “I would say I could do that.” Defense counsel indicated that he had
no questions for Ms. Lande (Voir Dire: 340).

The court denied defendant’s challenge for cause (Vior Dire: 341).
Defense counsel stated that Ms. Lande expressed hesitancy about her ability to

set her experiences aside. The court stated, “I asked her whether or not she
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could make a determination only on the evidence and not be affected and she
said she could. She didn’t say I think I could. She said she could.”

Counsel stated that Ms. Lz;nde first expressed hesitancy, and only
when the court followed up and asked her again “she just [said] yes, I can.”
Counsel argued that it was not proper for the court to ignore Ms. Lande’s
statement that she had some hesitancy. The court explained, “I am not ignoring
the answer. I framed the issue of whether or not she could be a fair juror.
Everyone has had an e#perience like that, it seems, as she said here, it seems
like yesterday. She started talking about an enclosed elevator. Then Iasked her
can you put memory of that aside and base your verdict only on the evidence
and she said she could. I gave you the opportunity to ask more questions.”

kThe People argued that the issue was not whether Ms. Lande had
hesitancy, it was whether or not she could put that aside and be fair. The People
argued that Ms. Lande had expressed that she could sit as a juror, look at the
facts, and make a fair decision (Voir Dire: 343). Defense counsel stated that he
did not believe that Ms. Lande stated unequivocally that she could be fair.

The court denied defendant’s for-cause challenge to Ms. Lende,

and defendant used a peremptory challenge to remove her from the jury (Voir
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Dire: 343-44). Defendant used all fifteen of his peremptory challenges during
voir dire.

Defendant’s claim about the court’s for-cause ruling with respect
to Ms. Lande is unpreserved for appellate review. And, in any event, the court’s
rulings on the for-cause challenges to both Ms. Lande and Ms. Santana were
correct and should be upheld.

First, this Court should reject defendant’s claim that Ms. Lende
never was unequivocal when assuring the court that she could be fair and
impartial, because it was unpreserved for this Court’s review. When counse]
challenged Ms. Lende for cause, he stated that Ms. Lande first expressed
hesitancy, and only when the court followed up and asked her again “she just
[said] yes, I can.” Counsel argued that it was not proper for the court to ignore
Ms. Lande’s initial statement that she had some hesitancy. But because
defendant specifically noted at trial that Ms.Lande had unequivocally stated,
“Yes, I can,” in response to the court’s inquiry over whether or hot she could
be fair, he cannot now claim on appeal that the court should have granted his
for-cause challenge because Ms. Lande had not given sufficient assurances

regarding her impartiality.
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Nor should this Court review defendant’s claim regarding Ms.
Lande in the interest of justice becausé it is meritless. And defendant’s claim
that the trial court erred in declininé to grant his for-cause challenge to
prospective juror Maria Santana should be rejected by this court because it is
meritless as well.

A challenge for cause, pursuant to section 270.20(1)(b) of the
Criminal Procedure Law, is an objection to a prospective juror which may be
made on the ground thaf the juror has a state of mind that is likely to preclucie
him or her from rendering an impartial verdict based upon the evidence adduced
at trial. Most, if not all, jurors bring some degree of predisposition with them
when they enter the jury box. People v. Harris, 247 A.D.2d 630 (2d Dept. -
1998). A potentie;l juror’s discharge for cause, however, is warranted only
when it is shown that there is a “substantial risk that such predisposition will
affect the ability of the particular juror to discharge his responsibilities.”
People v. Johnson, 94 N.Y.2d 600, 613 (2000) (quoting People v. Williams, 63
N.Y.882, 885 [1984]). Indeed, if the rule were otherwise, it would require the
discharge of every potential juror who disclosed anything but a total absence of

life experience and opinion.
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The decision as to whether a prospective juror can provide
“reasonable jury service” in a case is left largely to the discretion of the trial
court, for it had the unique opportunit}; to observe the character and demeanor
of the prospective juror during the voir dire process. Johnson, 94 N.Y.2d at
613; Williams, 63 N.Y.2d at 885; People v. Middleton, 220 A.D.2d 202 (2d
Dept. 1995); People v. Pagan, 191 A.D.2d 651 (2d Dept. 1993). In this regard,
~ if potential jurors “doubt their ability to be fair in the case,” the trial court
should elicit “some unequivocal assurance of impartiality.” Johnson, 94 N.Y 2d
at 616. It is for the trial court to decide if it is even appropriate to elicit such an
unequivocal assurance and whether to excuse the juror if that is appropriate.
Id.. When evaluating a prospective juror’s statements to determine whether the
juror has a state of mind that would prevent him or her from rendering an
impartial verdict based on the evidence, the appellate court must consider all the
statements made by the juror as a whole, not just “snippets or characterizations”
ofthe voir dire. Id. Peoplev. DeLaCruz,223 A.D.2d 472,473 (2d Dept. 1996).

Moreover, with the elimination of the expurgatory oath
requirement from section 270.20, it is for the trial court to determine whether
the juror’s choice of words express such an assurance. People v. Arnold, 96

N.Y.2d 358, 362 (2001); Johnson, 94 N.Y.2d at 614. Indeed, the guiding
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principle defined by section 270.20 and case law is that “when potential jurors
reveal knowledge or opinions reflecting a state of mind likely to preclude
impartial service, they must in somefm."m give unequivocal assurance that they
can set aside any bias and render an impartial verdict based on the evidence.”
Johnson,94 N.Y.2d at 614 (emphasis added). Thus, neither the statute nor case
law mandates that a potential juror utter particular words iﬁ expressing an
unequivocal assurance of impartiality. People v. Chambers, 97 N.Y.2d 417
(2002).

In this case, the court acted well within its discretion when it
correctly denied defendant’s challenge of prospective juror Ms. Lende. Her
responses, viewed in their entirety, did not show that she possessed “a state of
mind that [was] likely to preclude her from rendefing an impartial verdict based
upon the evidence at trial.” C.P.L. § 270.20(1)(b). Despite the fact that Ms.
Lende indicated that she had been a crime victim, she indicated that she
believed that she believed that could place her memory of the robbery aside, .sit
and listen to the evidence in this case, base the verdict only on the evidence, and
not be affected by what happened to her (Voir Dire: 311, 327-28). And, after
the court brought Ms. Lande out to be questioned a second time, the court

explained to Ms. Lande that it believed that she had indicated her belief that she
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could be fair, and she replied, “That is correct” (Vior Dire: 340). And, even
though Ms. Lende gxpressed “some hesitancy” about her ability to put her past
out of her mind during deliberations, a.nd also expressed that she was not able
to “say definitively that I could be 100% not thinking about it and being 100%
~fair on that account,” she did ultimately indicate that she could fairly base her
verdict on this case on the evidence. In fact, after the court explained that it did
not expect Ms. Lande to forget about her experiences but, if she were selected
as a juror shé would ha‘;re' to “come in, sit and listen to the testimony, view the
evidence and make a determination only on the evidence. Only on the
evidence. Place [her] memory of any bad incident aside.” The court asked Ms.
Lande, “Can you do that or can’t you do that?” Ms. Lande definitively replied,
“I would say I could do that.”

Under these circumstances, any arguable doubt about Ms. Lende’s
ability to fairly judge the case on the law and the evidence because of her status
asa crime victim twenty years before this case was dispelled. Taken in context,
Ms. Lende’s responses showed that there was no “substantial risk” that she was
possessed of any predisposition that would affect her ability to fairly judge this
case. See Johnson, 94 N.Y.2d at 613, 616; Chambers, 97 N.Y.2d at 419. Thus,

the court properly denied defendant’s for-cause challenge to Ms. Lende. See
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Peoplev. Johnson, 40 A.D.3d 1011 (2™ Dept. 2007); People v. Rolle, 4 A.D.3d
542 (2™ Dept 2004).
| Similarly, in this case, the court acted well within its discretion
when it correctly denied defendant’s challenge of prospective juror Ms. Maria
Santana. Ms. Santana’s responses, viewed in their entirety, did not show that
she possessed “a state of mind that [was] likely to preclude her from rendering
an impartial verdict based upon the evidence at trial.” C.P.L. § 270.20(1 )(b).
Despite the fact that Ms. Santana had indicated that she had been a crime victim
in a crime similar to the ones charged in this case, Ms. Santana unequivocally
stated that she could be “fair to both sides” (Voir Dire: 296).
| Ms. Santana subsequently qualified that she thought she could be
fair to both sides, and defense counsel asked Ms. Santana if she could give her
“absolute assurance you can set those aside and they yvouldn’t play any role on
how you react to and deal with testimony in this case?” Ms. Santana explained
that she “ want[ed] to say yes” but she was not 100% sure because she never
experienced being a juror before, which made it difficult to know for sure if she
could evaluate the evidence in this case without considering her past
victimization. She also explained that she thought she could be fair. (Vior Dire:

298).
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The court then explained, and Ms. Santana agreed, “When you are
a juror you have to make a determination as to the facts.” The court told Ms.
Santana that her decision in this cas.e would have to be on the evidence
presented in the courtroom, and would have to be unaffected by anything that
happened to her or her family. The court stated, “If you can do that, then you
can be ajuror. You have to give us your assurance about whether or not you
can do that.” Ms. Santana said, “I think so.” Ms. Santana also stated in
response to defense coﬁnsel’s question that she would base her determination
of the facts on the evidence that was presented in this case. And she ultimately
unequivocally stated that she would make her decision in this case on the
evidence that was presented at trial (Voir Dire: 299). She unequivocally
reiterated this position when defense counsel questioned her and she stated that
she was “confident” that she could set her experiences aside and base the
verdict on the evidence presented in this case (Voir Dire: 326).

Under these circumstances, any arguable doubt about Ms.
Santana’s ability to fairly judge the case on the law and the e\}idence because
of her status as a crime victim eighteen years before this case was thereby
dispelled. Taken in context, Ms. Santana’s responses showed that there was no

risk at all that she was possessed of any predisposition that would affect her
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ability to fairly judge this case. See Johnson, 94 N.Y.2d at 613, 616; Chambers,
97 N.Y.2d at 419. Rather, Ms. Santana’s hesitancy was unrelated to any actual
belief that she could not be fair — it wa; related to the belief that she could not
give an absolute guarantee because she had never been a juror before and was
loath to promise in the absence of having been put to the test. Thus, the court
properly denied defendant’s for-cause challenge to Ms. Santana. See Peoplev.
Johnson, 40 A.D.3d 1011 (2™ Dept. 2007); People v. Rolle, 4 A.D.3d 542 (2™
Dept 2004). |

Nevertheless, defendant claims that Ms. Lende and Ms. Santana
never gave unequivocal assurances that they could be impartial (Defendant’s
Brief at 63, 67-69). Defendant points to snippets of the voir dire — where Ms.
Lende indicated that she was not sure that she “could be 100% not thinking
about [having been robbed] and being 100% sure on that accoupt,” and where
she stated that, although she believed she could be fair, she had some
“hesitancy” — to support his argument that Ms. Lende never unequivocally
expressed that she could be fair. Similarly, defendant points to snippets of the
voir dire — where Ms. Santana indicated that she “thought” she could be fair,
and that she was not 100% sure that she could set aside her past experiences

while evaluating the evidence in this case because she had never been put to the
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test — to support his argument that Ms. Santana never unequivocally expressed
that she could be féir and impartial.

Defendant ignores, however, that, when evaluating a prospective
juror’s statements to determine whether the juror has a state of mind that would
prevent him or her from rendering an impartial verdict based on the evidence,
it is proper for courts to consider all of the statements made by the juror as a
whole, and not just “snippets or characterizations” of the voir dire. Johnson,
94N.Y.2dat616-17,; DéLaCruz, 223 A.D.2d at473. Defendant further ignores
that neither the statute governing for-cause challenges nor case law mandates
that a potential juror utter particular words in expressing an unequivocal
assurance of impartiality, Chambers, 97 N.Y.2d at 419. Indeed, the Court of
Appeals has specifically rejected defendant’s argument that words “think” or
“try” are “talismanic” words that automatically make a statement equivocal.
Id. Moreover, the Court of Appeals has held that, even if some of a juror’s
answers raise doubts about her ability to be impartial, when the record as a
whole supports that the juror could render an impartial verdict, it is proper for
the trial court to deny a challenge for cause. I1d.; Johnson, 40 A.D.3d 1011,

supra; Rolle, 4 A.D.3d 542, supra.
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As discussed above, Ms. Lende indicated that she believed she
could be fair, set her status as a crime victim aside, and base her verdict in this
case on the evidence presented at trial (;\70ir Dire: 328.339). And Ms. Santana
indicated that she believed that she could be fair, and that she could base her
decision in this case on the evidence presented at trial, as opposed to her past
experiences. In fact, Ms. Santana indicated that she was ;‘conﬁdent” that she
could set aside her experience as a crime victim and base her verdict on the trial
evidence. Funhermoré, when the jurors said they could not be 100% fair,
neither was expressing a belief that she could not be fair — both were expressing
the idea that, until one has actually been tested, there is no such thing as a 100%
guarantee of a reaction to a situation in the future. Thus, contrary to
defendant’s claim, and reviewing Ms. Lende’s and Ms. Santana’s responses as
a whole, the trial court’s determination that Ms. Lende and Ms. Santana had not
expressed a state of mind that disqualified either of these prospective jurors
from service on this case was correct.

In sum, the trial court properly denied defendant’s challenge for
cause to Ms. Santana and Ms. Lende because neither prospective juror
expressed anjz bias against defendant, any opinion about the case, or an inability

to follow the court’s instructions on the law. Indeed, Ms. Santana and Ms.
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Lende’s responses indicated that they would be fair and impartial jurors, and
counsel acknowledged as much at trial with respect to Ms. Lende. Thus, this
Court should reject defendant’s claim that the trial court improperly denied
defendanf’s for-cause challenges to Ms. Santana or Ms. Lende.
POINT TWO

THE TESTIMONY OF THE DNA EXPERT

WAS PROPERLY ADMITTED AT TRIAL AND

THE TRIAL COURT PROPERLY LIMITED

DEFENDANT’S CROSS EXAMINATION OF

THIS WITNESS TORELEVANT ISSUES THAT
WOULD NOT MISLEAD THE JURY

(Responding to Defendant’s Brief, Point Two).

The trial court properly qualified Natalyn Yanoff as an expert in
forensic biology, DNA analysis, and the statistical significance of the DNA
profile. In addition, the trial court properly limited defendant’s cross-
examination of the witness to relevant issues that would not mislead the jury.
Nevertheless, defendant claims that Ms. Yanoff should not have been qualified
as an expe-rt in the statistical significance of the DNA profile because her
education and training was not adequate to make her an expert on this topic. He
also claims that he should have been permitted to cross-examine Ms. Yanoff on
the results of comparisons of DNA samples in the DNA databases in Arizona,

Illinois, and Maryland because, according to defendant, these comparisons have
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“raised substantial questions in the scientific community” about the
interpretation of DNA profiles.

Defendant’s challenge to Ms. Yanoff’s expert qualification should
be rejected. The trial court, in a proper exercise of its discretion, qualified Ms.
Yanoff as an expert to testify about the statistical significance of the DNA
profile after she testified that she received training on this matter and used it in
practice in connection with her work responsibilities. Thus, defendant’s
challenge to Ms. Yanoff’s expert qualification is meritless and it should be
rejected by this Court.

This Court should also reject defendant’s claim that his cross-
examination of Ms. Yanoff was improperly limited because it, too, is meritless.
Indeed, it was well within the trial court’s discretion to limit cross-examination
of this witness to areas that were relevant to the case and not misleading to the
jury. In addition, defendant’s challenge to the limitation on his cross-
examination of Ms. Yanoff is not preserved for review by this Court. While
defendant argued in the court below that he wanted to cross-examine Ms.
Yanoff about the internal comparisons done in DNA databases because it
undermined the reliability of Ms. Yanoff's statistical analysis in this case,

defendant never made an offer of proof explaining to the court how those
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comparisons could competently and relevantly undermine Ms. Yanoff’s
testimony.

Accordingly, the trial court did not abuse its discretion when it
qualified Ms. Yanoff an expert on the statistical significance of the DNA profile
or when it limited defendant’s cross-examination of this witness. Defendant
claim to the contrary should be rejected by this Court.

A.  The Trial Court Qualified Ms. Yanoff as an Expert on the Statistical

Significance of  the DNA Profile in a Proper Exercise of Its
Discretion.

The trial court properly qualified Natalyn Yanoff as an expert in
forensic biology, DNA analysis, and the statistical significance of the DNA
profile. The qualification of a witness as an expert is left to the discretion of the
trial court, and is subject to review only if the court has made a serious mistake,
committed an error of law, or abused its discretion. Tarlowe v. Metropolitan
Ski Slopes, 28 N.Y.2d 410, 414 (1971); People v. Robinson, 166 A.D.2d 543
(2™ Dept. 1990). An expert witness should “be possessed of the réquisite skill,
training, education, knowledge, and experience from which it can be assumed
that the information imparted or the opinion rendered is reliable.” Mattot v.

Ward, 48 N.Y.2d 455,459 (1979). There is no specific formula, however, used
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to determine how an expert must acquire his or her skill. Meiselmanv. Crown
Heights Hosp., 285 NY 389, 399 (1950).

Practical experience in a -specialized field can be a source of a
witness’s expertise. Capara v. Chrysler Corp., 52 N.Y.2d 114, 1212 (1980).
In fact, “long observation and actual experience without actual study of the
subject” may qualify a witness as an expert on the subject. Meiselman Crown
Heights Hosp., 285 NY at 399.

In this case, the trial court properly qualified Natalyn Yanoff as an
expert witness in forensic biology, DNA analysis, and the statistical
significance of the DNA profile. Ms. Yanoff testified that she worked as a
Criminalist Level Three at the Office of the Chief Medical Examiner’s Office,
whgre, as part of her job responsibilify, she managed her own caseload of
interpreting DNA results, wrote DNA reports, and supervised employees on
DNA techniques that they performed. Ms. Yanoff had held that position for
nine years, and had performed or supervised “thousands” of DNA analysis and
comparisons. She was subjected to proficiency tests that were given by an
outside agency, which checked her ability to perform tests and determine the

correct conclusions. Ms. Yanoff never failed a proficiency examination.
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L.

Ms. Yanoff testiﬁéd that she held a bachelor of science in
analytical chemistry from Moscow, Russia, and a bachelor of science in
molecular biology from Long Island [fniversity. She did not have a degree in
statistics, but had taken one college course in statistics at Long Island
University, and had also taken a population statistics course with the Ofﬁce of
the Chief Medical Examiner, which provided continuing education on statistical
analysis. In her job training, Ms. Yanoff learned statisticél theories, and how
to calculate statistics. | She was expected to understand how statistics are
calculated, had been trained by a statistician, and used population statistics in
her work at the laboratory. Ms. Yanoff had testified as an expert in the field of
DNA analysis and forensic biology approximately forty-five times before.

Defendant did not object to Ms. Yanoff being declared an expert
in forensic biology and DNA analysis, but objected to her being qualified as an
expert in the area of the statistical significance of DNA profiles (Yanoff: 901).
The court qualified Ms. Yanoff as an expert in all three areas.

The trial court’s ruling was proper. Ms. Yanoff’s education,
which included her study of statistics in college; as well as her study in
statistical analysis as part of her continued job training, supports the trial court’s

ruling. In addition, Ms. Yanoff’s practical work experience in the extremely
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specialized field of DNA included determining the significance of population
statistics with respect to DNA profiles. This, too, supports that the trial court’s
ruling was proper. In fact, based on her. education and experience, Ms. Yanoff
was fully qualified to render an expert opinion about the probabilities of a DNA
- match in this case. See People v. Terry, 286 A.D.2d 452 (2™ Dept. 2001).
Thus, the trial court properly exercised its discretion in qualifying her as an
expert witness.

Nevertheless, defendant claims that Ms. Yanoff was not properly
qualified as an expert because she was not a statistician and did not have a
degree in statistics. But Ms. Yanoff was not qualified by the court as an expert
statistician; rather, she was qualified as an expert declared an expert in forensic
biology, DNA analysis, and the sratistical significance of DNA profiles. As
discussed above, Ms. Yanoff both studied this limited area of statistics, and
applied it as part of her job in an extremely specialized field. Accordingly, and
contrary to defendant’s claim, Ms. Yanoff was properly qualified.

In short, Ms. Yanoff was properly qualified as an expert witness

in this case.
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B.  The Trial Court Properly Limited Defense Counsel's Cross-
Examination when the Questions Sought To Elicit Irrelevant
and Misleading Answers.

The trial court's limitation of a single area of cross-examination
during defendant's cross-examination of Ms. Yaroff was a proper exercise of the
court's discretion.

At trial, defense counsel asked Ms.Yanoff if she was aware if the
DNA database used by her office had “ever compared all the profiles in the
database to each other?” She replied, “There is no point of comparing profiles
to each other.” Counsel continued, “I take the answer then is no?” And Ms.
Yanoff responded, “That is meaningless.” Counsel repeated, “I take it the
answer is no then?” And Ms. Yanoff replied, “No” (Yanoff: 964-65).

Counsel then asked, “Are you aware of in the state of Arizona the
profiles in that state, the database were compared to one another in 2004, are
you aware of that?” Ms. Yanoff resp‘ondec%‘, “I'am aware.” The People objected
to defendant’s question, the court sustained the objection, and counsel asked
to approach. He explained at sidebar that he was attempting to challenge the
credibility or reliability of the statistical analysis that Ms. Yanoff applied by
asking about the statistical results of databank comparisons that “do not

comport with [Ms. Yanoff’s] findings in New York State.” Counsel argued
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that, because Ms. Yanoff testified that she was aware of Arizona comparisons,
he should be permitted to ask her about it, but if she were unaware of the
database comparisons then “obviousl};”~ he would not be able to go into it.
Counsel stated that the purpose of the questioning was to “challenge the
reliability of Ms. Yanoff's statistical analysis” (Yanoff: 965).

Counsel explained that “in Arizona there were 120 compared the
profiles in their system to one another. There were 122 matches in nine
locations. . . . 65,000 prbﬁles in the Arizona state database and there were 20
matched and I want to ask her about Illinois and Maryland which also did
comparisons” (Yanoff: 966). The court told counsel to move on to another area;

The following day, counsel noted that he objected to thé court’s
ruling that counsel could not ask Ms. Yanoff about the internal databank
~ comparison done in other states on both due process and confrontation grounds.

To begin, defendant’s challenge to the limitation of his cross-
examination of the DNA expert’s testimony is not preserved for this Court’s
review. To raise a challenge to the testiinony of an expert witness on appeal,
a defendant must raise the same, specific claim before the lower court that he
raises on appeal. See C.P.L. § 470.05(2); People v. Garcia, 83 N.Y.2d 817

(1994)(objection to expert witness’s testimony must be preserved for appellate
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review); People v. Geraci, 254 A.D.2d 522 (3d Dept. 1998). Although
defendant objected to the limitation of his cross-examination in the court below,
he did not preserve his current chailenge to the limitation on his cross-
examination for review on appeal, because he never made an adequate offer of
proof explaining the relevance of the information upon which he sought to
examine Ms. Yanoff. People v. Pereyra, 6*3 AD3d 545 (1% Dept.
2009)(defense must make adequate offer of proof to preserve improper
limitation on cross-examination claim); People v. Hayes, 36 A.D.3d 629 (Z“d
Dept. 2007); People v. Ramos, 273 A.D.2d 10 (1* Dept 2000). On appeal,
- defendant argues that he was entitled to cross-examine Ms. Yanoff on internal
DNA database comparisons in Arizona, Illinois, and Maryland. Defendant
argues that the Arizona comparison produced twenty matches at ten loci,
Maryland produced eleven matches at ten or more loci, and Illinois produced
903 matches at nine or more loci (Defendant’s Brief at 27).

But in the court below, defendant did not refer at all to specific
data produced by the Illinois and Maryland internal DNA database comparisons
upon which he sought to examine Ms. Yanoff. But because the expert had
already testified that the comparisons in this case matched at least twelve

locations, the court below had no reason to believe that these studies were
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relevant. In addition, the only specific information defendant provided to the
court below was that he intended to cross-examine Ms. Yanoff about DNA
matches in the Arizona database at “ni.ne locations,” but he did not explain to
the court that the Arizona comparisons also contained information about
matches at ten locations, and, according to defendant’s appellate brief, the
Illinois and Maryland comparisons produced matches at “nine or more loci”’ and
“ten or more loci,” respectively. Thus, the specific statistics relied on by
defendant on appeal shbuld not be considered by this Court because he never
presented them to the court below.

In addition, defendant only generally argued in the court below that
he wanted to cross-examine Ms. Yaroff on the Arizona, Maryland, and Illinois
comparisons to “challenge the reliability of her sfatistical analysis.” Buthe did
not argue, as he now does on appeal, that the appropriate method of determining
DNA population studies is the subject of “great scientific debate.” Nor did he
argue the possibility that other statistical formulas, such as “Bayes Therom,”
are the preferred formula to be used when calculating population statistics. In
fact, defendant did not cite to one scientific, mathematic, or legal article in the
court below to support that any reliable statistical method of comparison — other

than the one used by the Office of the Chief Medical Examiner in this case -
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exists and, accordingly never brought to the lower court’s attention that there
is any scientific debate over DNA population statistics. Thus, this Court should
not consider this argument on appeal. |

Nor should the Court reach defendant’s claim in the interest of
justice because it is meritless. In this case, the trial court properly limited
defendant’s cross-examination of Ms. Yanoff on the internal DNA databank
comparisons that had beén done in other states. The right to cross-examination
is not unlimited, and it ‘is within the sound discretion of the trial court to limit
the nature and extent of cross-examination. People v. Standard, 42 N.Y.2d 74,
83 (1977); People v. Duffy,36 N.Y.2d 258,262 (1975); Peoplev. Schwartzman,
24 N.Y.2d 241, 245 (1969), cert. denied, 396 U.S. 846 (1969). A trial court has
wide latitude and broad discretion to limit cross-examination when questions
are of no relevance to the case, concern issues collateral to the main issue in the
case, and pose a danger of misleading the jury. See People v. Sorge, 301 N.Y
198, 202 (1950); People v. Rivera, __ A.D.3d __ 2012 N.Y. App. Div. LEXIS
5751 (2™ Dept. 2012); People v. Paxiao, 23 A.D.3d 677 (2™ Dept. 2005).
When there has been no improvident exercise of discretion, the trial court’s
determination should not be disturbed on appeal. People v. Sorge, 301 N.Y. at

202; People v. Griffin, 194 A.D.2d 738, 739 (2d Dept. 1993).
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In this case, the trial court properly exercised its discretion .when
it sustained the prosecutor's objection to a single line of questioning by defense
counsel because defendant did not estéblish that this line of questioning was
admissible. In order to admit evidence through an expert witness, the party
seeking to offer the examine the witness must show that the information used
is generally reliable. See People v. Wesley, 83 N.Y.3d 417 (1994); People v.
Middleton, 54 N.Y.2d ;12 (1981).

Here, defeﬁdant sought to cross-examine the People’s expert about
internal comparisons within three out-of-state DNA databases. But the expert
had aiready testified that the statistical method used in this case is the same
theory used in every laboratory in the United States, and Europe, and later
testified that it is the same theory used in laboratories throughout the world
(Yanoff: 961, 1013). This testimony established the acceptance and reliability
of the method used to calculate population statistics in this case. Ms. Yanoff’s
testimony also discredited the statistical method that defendant sought to
explore by stating that “there is no point of comparing profiles to each other”
and that such a comparison is “meaningless” (Yanoff: 964). Thus, the only
evidence in the record supports that the statistical methods used in the Arizona,

Maryland, and Illinois comparisons were not reliable. Even if cross-
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examination does not quite require a Frye hearing, there must be some showing
of reliability and acceptance of the proposed cross-examination material.
Otherwise, defendant could seek to uﬁdermine well-tested theories with any
crackpotidea. Asdiscussed above, defendant never made an offer of proof that
showed that the statistical methods he sought to explore were reliable, or that
they were at all accepted in the scientific community.

Nor could he. In fact, even the articles defendant relies upon on
appeal do not support that the statistical method used in the internal database
comparisons are generally reliable or accepted by the scientific community. For
example, defendant cites to an article from the Comell Journal of Law and
Public Policy in which, Keith Devlin, a Stamford University mathematician
calls random-match probabilities “total nonsense” and “damned lies,” and
believes that it is “disgraceful” that courts admit statistics involving
quadrillionths and septillionths. But, that same law journal article points out
that Devlin’s opinion that the reliability of random-match statistics have been
contradicted or undermined is based on one “informal and unpublished study”
of offender databases. Moreover, defendant attempts to state that Devlin
attacks the reliability of current DNA profiling. But, according to the law

review article cited by defendant, Devlin does not call statistics involving the
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trillions “total nonsense” — which is the accepted standard used by every
laboratory in the world.

Similarly, in the Los Anéeles Times article cited by defendant,
Thomas Callahan, the head of the FBI CODIS unit, called the comparisons in
Arizona “misleading” and “meaningless,” which supports that at least the FBI
has determined that it is not reliable to compare database data to come up with
DNA population studies data. That article also points out that most experts
agree that the resuits of the Arizona comparison were to be expected because
of the “unusual” way the scientist in Arizona searched for them. Becéuse
defendant did not, and could not, have established in the court below that the
statistical method he sought to explore was reliable or generally used he did not
establish that Ms. Yanoff's testimony about the comparison results in Arizona
would have been evidence generally relevant to undermine the statistical
method used by the DNA expert. See generally, People v. Hayes, 36 A.D.3d
629 (2™ Dept. 2007)(proper limitation on cross-examination where offer of
proof was speculative and evidence sought to be elicited was conjectural).

Indeed, simple logic explains why the methodology used in the
three states does not, as defendant argues, “raise[] substantial questions in the

scientific community.” The study took a pool of people and compared their
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DNA to each other at a low number of loci. Thus, the odds, assuming 65,000
- or so people, that 120 would match were actually quite high. But the report
does not stand for the proposition tha£ all of the 120 matched each other, in
other words, that 120 people had nine identical loci. Rather, the matches were
one to the other — sixty couples, in effect. Third, the study did nothing to
eliminate matches among relatives. It relied on its own probabilities, such as
that a black and white match were likely to be unrelated. But the history of the
United States demonstrates otherwise — that black and white people often have
common ancestors. Finally, it is not clear that the study did anything to
eliminate duplicates, meaning multiple DNA profiles of the same person
arrested multiple times, especially under different names.

More important, defendant failed to establish that the results of the
Arizona, Maryland, and Illinois cases were relevant to this specific case. In this
case, the DNA profiles from the gloves recovered from Ms. Gonzalez’s
apartment and the iced tea container recovered from Ms. Brown’s apartment
matched defendant’s DNA profile at thirteen loci. The DNA profile created
fromthe T-shirtrecovered from the area around Detective Whitaker’s apartment

matched defendant’s DNA profile at twelve loci, and was inconclusive at one
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locus.? Ms. Yanoff never offered an opinion on the frequency with which a
DNA match at nine loci is expected to occur within the general population.
Thus, in this case, Ms. Yanoff’s an.swers to defendant’s questions about
statistical information related to internal DNA database matches at only nine
loci would have been completely irrelevant because the evidence in this case
matched at twelve and thirteen loci and any data on matches at nine loci could
not undermine evidence matched at thirteen or twelve loci.

Moreover, vthe court properly disallowed evidence pertaining to the
Arizona, Maryland, and Illinois comparisons showing the number of profiles in
that database that partially matched each other because it would have
completely misled the jury. First, as discussed above, in this case, defendant’s
profile matched the evidence at twelve and thirteen loci, as opposed to nine or
ten loci. A match at the higher number exponentially increases the odds against
a coincidental match, and thus, matches at lower numbers would have confused
‘the jury since those numbers had no bearing at all on this case. And, in this

case, the DNA profiles that were created from the evidence were actually

? Nine of the loci in the DNA profile created from the t-shirt matched defendant’s profile
at two alleles. Three of the loci in the DNA profile created from the t-shirt contained
information on only one allele and were inconclusive as to the other allele. The loci with
information on only one allele are still compared to defendant’s DNA profile, and there was
a match at those three locations. Thus, in this case, defendant’s DNA profile matched the
DNA profile of the t-shirt at twelve loci.
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compared against every profile in the New York State DNA database. All three
cases remained open until October 2007 when all three proﬁlc;s matched only
one person’s profile in the New York State DNA database — Kenneth
Washington’s. Thus, in this case the evidence was actually comparted to the
hundreds of thousands of other DNA profiles in the database and they matched
just one. To suggest that the DNA profiles in this case would have matched
more people if they had been entered into the database and then internally
compared to the other samples within it would be false and misleading to the
jury.

Furthermore, the court’s decision to sustain the objection to the
line of questioning on out-of-state DNA database comparisons did not deny
defendant the right to present a defense. Although, as discussed above,
defendant was properly limited to cross-examination on areas that were relevant
and not misleading or confusing to the jury, defendant was still free to call an
expert to testify about the studies that took place in Arizona, Maryland, and
Illinois, assuming he could have shéwn that the statistical studies he sought to
explore were not junk science. If defendant had gone this route, he would have

been free to argue that the statistical studies testified to at trial by Ms. Yanoff
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that have been in use and accepted by the scientific community have been
undermined by other reliable studies. |

In short, the trial court appropriately prevented defendant from
asking the People’s DNA expert witness questions that would have called for
irrelevant and misleading answers on a statistical method that was not
established to be reliable. Accordingly, this Court should reject defendant's
claim.

POINT THREE

THE DNA EVIDENCE WAS PROPERLY

ADMITTED INTO EVIDENCE AT TRIAL AND

DEFENDANT’S CLAIM TO THE CONTRARY

IS WITHOUT MERIT (Answering Defendant’s
Brief, Point Three).

The DNA evidence was properly admitted at trial through the
testimony of a Criminalist Level Three at the Office of the Chief Medical
Examiner (OCME), who performed the DNA testing on the T-shirt recovered
at the crime scene in Ms. Whitaker’s case, and interpreted the results generated
by other OCME employees in Ms. Gonzalez’s and Ms. Brown’s cases.
Defendant nevertheless argues that the introduction of the DNA evidence
violated defendant’s right to confront witnesses against him, because the DNA

testing was introduced through an individual who did not have first-hand
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knowledge of the testing of each piece of evidence. But, as defendant concedes,
under current New York Court of Appeals precedert, the evidence was properly
admitted. And the evidence was properly admitted under Williams v. Illinois,
which was decided by the Supreme Court after defendant filed his brief in this
case, as well.

In this case, the People sought to introduce into evidence three files
that were generated by the OCME laboratory as business records (Yanoff: 907-
09). Ms. Yanoff testified that each of the three cases on trial had a team of
DNA analysts working on it, and each case was assigned an interpreting
analyst, whose job was to review all of the paperwork in the case file and to
make conclusions on the findings (Yanoff: 910). Ms. Yanoff testiﬁec‘l that she
did not prepare every document that was contained in each case file, but that she
did personally examine the evidence related to case number FB06-1479°
(Cassandra Whitaker’s case), and she personally prepared the reports on all
three cases (Yanoff: 909-912). Defense counsel objected to the admission of
the files on the ground that their admission violated the New York State and
Federal constitutions because the file contained paperwork that was prepared

based on work done by other people who the defense would not have an
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opportunity to confront (Yanoff: 912-13). The court overruled defendant’s
objection, and admitted the three files into evidence (Yanoff: 914-16).

The admission of the DNA evidence here did not violate Crawford
v. Washington, 541 U.S. 36 (2004). In Crawford, the Supreme Court
reinterpreted the confrontation clause, holding that, in criminal cases, the
prosecution may not use any “testimonial” hearsay against the accused unless
the declarant is unavailable and the accused has had a prior opportunity to
cross-examine the declarant. The ruling under Crawford, however, does not
apply to non-testimonial hearsay. See Davis v. Washington, __ U.S.__, 126 8.
Ct. 2266,2274 (2006). While not explicitly defining the word “testimonial,” the
Court made clear in Davis that, generally, statements made for the purpose of
litigation, such as grand-jury testimony, other prior testimony, affidavits, and
formal memorialized statements of a witness taken by police all fell within any
definition of that term. Id.

In Williams v. Illinois, _U.S. |, 132 S.Ct. 2221 (2012), the
Supreme Court specifically considered and upheld the use of expert DNA
comparison testimony that discloses the contents of reports by ﬁon—testifying

witnesses. In that case, an Illinois State Police forensic analyst — who relied

* The files were admitted as People’s Exhibits 33, 34, and 35.
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upon a‘ DNA report prepared by a nontestifying third-party analyst — testified
that the defendant’s DNA profile matched the male DNA profile derived from
the sexual assault evidence kit by the. third-party. A five-member majority,
relying upon differing theories both on what constitutes hearsay and what types
of statements are testimonial, held that the DNA comparison testimony was
properly admitted.

Four members of the majority found that the expert’s reference to
the DNA reports at issue did not constitute hearsay at all, because it only
referenced a factual assumption for the expert’s conclusion. Williams v.
Illinois, 132 S.Ct. at 2240. Four members of the majority also found that the
DNA report was not testimonial because it did not have the primary purpose of
establishing the guilt of a targeted individual. Id. at 2243. According to the
plurality, every statement found to be testimomal by the Court has helped to
prove the guilt of a known suspect. In Williams, however, the suspect had not
been arrested at the time the Iabératory conducted its testing, so there was no
way that the technicians would have known what profile would have assisted
the étate.

The rationales behind the plurality’s holding, however, are limited

by the concurring opinion written by Justice Thomas, who provided the fifth-
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vote for the Court’s majority. In his concurrence, Justice Thomas agreed that
the admission of the expert testimony did not violate the confrontation clause.
He reached “this conclusion, however, solely because [the laboratory’s]
statements lacked the requisite ‘formality and solemnity’ to be considered
formal.” /d at2255. Justice Thomas applied his formality test and concluded
that the laboratory report was not a statement by a witness within the meaning
of the confrontation clause. Id. at 2260. Justice Thomas based his opinion on.
the fact that the report did not attest that its statements accurately reflect the
DNA testing process used or the results obtained. He noted that, evén though
the report was signed by supervisors, those supervisors did not purport to have
conducted the tests or certified the accuracy of those who did. And, Justice
Thomas found, “even though the report was produced at the request of law
enforcement, it was not the product of any sort of formalized dialogue
resembling custodial interrogation.” Id.

Because Justice Thomas’s vote in Williams was necessary for the
majority and because it was decided on narrower grounds than stated in the
main opinion, the decision has precedential effect only under the rationale
stated in Justice Thomas’s concurrence. As the Supreme Court explained in

Marks v. United States, 430 U.S. 188 (1977), “When a fragmented Court
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decides a case and no single rationale explaining the result enjoys the assent of
five Justices, ‘the holding of the Court may be viewed as that position taken by
those Members who concurred in the jﬁdgment on the narrowest grounds... . ™
Id. at 193 (quoting Gregg v. Georgia, 428 U.S. 153, 169 n. 15 [1976]). Thus,
the holding of Williams extends only so far as the grounds stated in that
opinion.

Here, applying the holding of Justice Thomas, the DNA reports at
issue and Ms. Yanoff’s festimony about them were admissible.* In this case, the
certification on People’s Exhibits 33, 34, and 35 merely attested to the fact that

file was a business record, and that the copy of the records provided to the

parties was a true and correct copy of the original records. Nowhere in the

* To the extent that defendant claims otherwise, his claim is unpreserved for this Court’s
" review by his failure to raise it in the trial court below. It is well established that to be
preserved for appellate review a matter must be asserted at trial, (People v. Lawrence, 85
N.Y.2d 1002, 1004 [1995]; People v. Norman, 85 N.Y.2d 609, 624 [1995]; People v. Bynum,
70N.Y.2d 858, 859 [1987]), and advanced there with specificity. People v. Gray, 86 N.Y.2d
10 (1995); People v. Udzinski, 146 A.D.2d 245,250 (2d Dept. 1990). A claim that the court
improperly admitted evidence at trial is subject to the rules of preservation. People v. While,
2012 N.Y. App. Div. LEXIS 3632 (2d Dept. 2012)(defendant failed to preserve contention
that he was deprived of a fair trial by prosecutor’s eliciting prior consistent statements that
bolstered identification of defendant); People v. Dasque, 44 A.D.3d 681 (2d Dept.
2007)(Crawford claim unpreserved). Attrial, although defendant objected to the entry of the
OCME files into evidence, he did so based solely on the fact that Ms. Yanoff was not the
person who had actually conducted all of the testing and prepared all of the documents, and
that defendant had the right to cross-examine the person who did the testing. At no time did
defendant claim that the reports were testimonial because of the level of formality contained
in their certifications. Nor could he, because, as discussed fully above, these reports were
not formalized reports and, thus, they did not constitute testimonial statements.
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records is there any certification as to the accuracy of the results contained in
the records. Exhibits 33, 34, and 35 contain mostly of charts, graphs, and
numerical data, and the signatures ti‘xat appear wiihin the records are not
affirming the accuracy of the results. As such, the records at issue in this case
are no more formal than those in Williams, and so they were properly admitted
in this case.

In addition, the files in this case were not testimonial because they
did not have the prixﬁary purpose of establishing the guilt of a targeted
individual. See Williams v. lllinois, 132 S.Ct. at 2243-44, People v. Brown, 13
N.Y.3d 332, 340 (2009). The DNA reports in this case were created before
defendant was a suspect. And they were created by the laboratory at OCME,
which is not a law-enforcement entity. Moreover, no technician at the OCME’s
office could have known if the profile they created would actually incriminate
anyone; in fact, it is possible that the results of the OCME tests would have
exonerated someone. Thus, the OCME reports were not testimonial for these
reasons as well.

Defendant concedes, that under current Court of Appeals
precedent, and this Court’s precedent, trial court correctly allowed Ms. Yanoff

to testify about the information contained in OCME’s files (Defendant’s Brief

59

A000290
A480



at37), People v. Brown, 13 N.Y.3d at 338. In this case, Ms. Yanoff performed
the DNA comparisons herself, and defendant extensively cross-examined her
about the testing and comparison pro;ess. Nevertheless, he claims that this
Court should reconsider whether Ms. Yanoff’s testimony was admissible
because the Supreme Court had granted certiorari in Williams. But, as
discussed above, after defendant filed his brief the Supreme‘ Court decided
Williams and upheld the use of expert DNA comparison testimony that
discloses the contents o‘f reports by non-testifying witnesses. Accordingly, and
contrary to defendant’s claim, the DNA evidence in this case was properly
admitted under Williams v. Illinois. Thus, the admission of the files into
evidence did not violate defendant’s state or federal constitutional right to
- confront the witnesses against him.

In any event, any error in the admission of the evidence related to
the DNA testing was harmless. People v. Crimmins, 36 N.Y.2d 230, 241
(1975). Inthis case, the parties stipulated that on October 10, 2007, defendant’s
DNA profile was found in the New York State database, and that defendant’s
DNA profile matched the DNA profiles created from the genetic material on the
T-shirt recovered from Detective Whitaker’s house, the gloves recovered from

Ms. Gonzalez’s apartment, and the iced tea container recovered from Ms.
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Brown’s house (Stipulation: 894-95). Therefore, even if the court’s ruling
admitting OCME’s records into evidence and permitting Ms. Yanoffto testify |
about DNA testing was improper, it dici not affect the outcome of the trial since
there is no significant probability that the jury’s verdict would have been
different in light of the strong proof of defendant’s guilt. People v. Crimmins,
36 N.Y.2d 230, 240 (1975).

Because the trial court’s ruling was directly in line with Supreme
Court and Court of Appéals precedent, this Court should find that the admission
of the DNA evidence was proper. In any event, because defendant stipulated
that his DNA profile matched the DNA profile created from the evidence
recovered in this case, any error in the admission of evidence that DNA testing
revealed that defendant’s DNA profile matched the DNA profiles created from
the evidence recovered from the crime scene was harmless. As such,

defendant’s conviction should be affirmed.
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CONCLUSION

Forthe reasons set forth above, defendant's judgment of conviction

should be affirmed.

Respectfully submitted,

RICHARD A. BROWN
District Attorney
Queens County

JOHN M. CASTELLANO
SHARON Y. BRODT
JENNIFER HAGAN

Assistant District Attorneys

of Counsel

August 13,2012
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND DEPARTMENT

________________________________________ %
THE PEOPLE OF THE STATE Or NEW YORK,
Respondent,
-against-
KENNETH WASHINGTON,
Defendant-Appellant.
_________________________________________ %

PRELIMINARY STATEMENT
This reply brief addresses arguments made in respondent’s
brief, mailed to appellate counsel on or about Rugust 13, 2012. By
order dated August 24, 2012, the Court granted appellant’s
application to enlarge the time for £filing a reply brief to
September 7, 2011. As to respondent’s argumentis nct addressed

herein, appellant relies on his main brief.
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ARGUMENT

THE COURT VIOLATED APPELLANT’S RIGHT TO
CONFRONT THE  WITNESSES  AGRINST HIM BY
PERMITTING THE ADMISSION OF EVIDENCE OF DNA
TESTING AND THE DEVELOPMENT OF DNA PROFILES
THROUGH A WITNESS WHO DID NOT -HAVE FIRSTHAND
KNOWLEDGE OF ALL ESSENTIAL PARTS OF THE
TESTING. SEE CRAWFORD V. WASHINGTON, 541 U.S.
36 (2004); U.S. CONST., BMENDS. VI, XIV; N.Y.
CONST., ART. 1, §6.

In Point III of our main brief we argued that the testimony of
the People’s expert witness regarding DNA testing done on evidence
found at the crime scenes and on appellant’s cheek .swab was
received in violation of appellant’s federal and state
Confrontation Clause rights as defined in Crawford v. Washington,

541 U.S. 36 (2004), because the witness had not performed all of

the tests on which the DNA profiles were based. We noted that 2
case with a very similar 1ssue was pending before the Supremse
Court. In that case, Williams v. Illinoils, U.s. , 132 s5.Ct.

2221 (2012, decided befcre respondent filed its brief, the court

held that admission of DNA reports on samples taken from crime

[63

scene evidence did not violate the Confrontation Clause. However,
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taken together, the pluraiity opinion, Justice T

nce, and Justice Kagan’'s opinion for the four dissenters,
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in the context of prior Supreme Court decisions and New York Court

ase law, demcnstrate that admission of such evidence in

bt
ot
kel
§o!
(]
i}
ft
wn
0O
D
3

this case violated appellant’s Confrontation Clause rights under
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In Crawford v. HWashington, 541 U.S. at 5%, 68, the Supreme

Court held that “Testimonial statements of witnesses absent from
trial have been admitted only where the declarant is unavailzsble,
and only where the defendant has had a prior cpportunity to cross-
examine,” but left “for another day any effort to spell out a

”

comprehensive definition of ‘testimonial’. In Davis wv.
Washington, 547 U.S. 813 (2006), where the court found one unsworn
statement to the police testimonial and another not, the court
explained that statements

are testimonial when the circumstances

ocbjectively indicate that there is no . . .

ongoing emergency, and that the primary

purpose ¢f the interrogation is to establish

or prove past events potentially relevant to

later criminal prosecution.

547 U.S. at 822Z.

FPrior to its recent decision in Williams v. Illincis, the

Supreme Court twice held that forensic testing reports were

-
¥
[

stimonial. In Melendez-Diaz v. Massachusetts, 557 U.S. 305, 307-

1]

ot

308, 229 (2009) (repcrts cf tests for the presence and weight of a

h

-

ng Crawiord, 541 U.S. 51-52,

[

8]

F
-t

contrcoclled substance), the ccurt, guot
“statements that were made under circumstances which
would lead an objective witness rsascnably to belisve that the

statement would be available for use at a2 later trial” were

testimonial. 557 U.s. 310. Similarly, in Bullcoming v. HNew
Mexico, U.s. , 131 s.Ctc. 2705, 2717 (2011}, the court found a
blood alcohcl concentration test repcrt to be testimonizl, noting
3
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that it was based on evidence provided to the lab by the police and

solely for an ‘evidentiary purpose {citing Melendez-

0of the cross-examination reguirement as applied to forensic

reports, stating that “forensic scientists”

sometimes face pressure to sacrifice
appropriate methodolcgy for the sake of
expediency. . . . [They] may feel pressure -

or have an incentive - to alter the evidence
in a manner favorable to the prosecution. 557

U.S5. at 318.
Confrentation is designed to weed cut not

only the fraudulent analyst,  but the

incompetent cne as well. Sesrious deficiencies

have been found in the forensic evidence used

in ¢riminal trials. Id. at 318-318.
Similarly, the £first paragraph of the dissent in Willisms v.
Illincis, 132 S.Ct. at 2264, dramatically recounted a2 case where a
DNA analyst realized after cross-examination that she had confused

two samples and that the crime scene evidence contained the

victim’s DNA, rather than that of ths defendant.

the Cheek Swab DNA Testing bv Perscns Not Called to
ne Confrontation Clause.

Clause viclaticns here is different
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3

scene DNA reports, the prcsecution admitted a DNA report based on

tHh

appellant’s cheek swab taken after his arrest for these crimes.

But in contrast to Williams v. Illinois, where the forensic analys:

fied at

ct

-

who developed a DNA profile from the defendant’s blood test

¢

®

trial, 132 S.Ct. 2229, 2267, and no Confrontation Clause issu

I,_J
(D
Q.

could be raised, the prosecution in appellant’s case never ca
the analysts who worked on appellant’s cheek swab. The evidence of
the DNA data derived from appellant’s cheek swab by the non-
testifying analysts was inadmissible under the reasoning of both
the plurality and dissenting cpinions, each stating the position of
four justices.’

Criticel to the Williams plurality was the difference it

highlighted between the facts of Williams and thcse in Melendez-

because they were “made for the purpose of proving the guilt of a
particular criminal defendant at trial.” 132 S.Ct. at 2243. in
contrast, the “"primary purpose” of the report in Williams was “to
catch a dangerous rapist” at a time when Williams

identified as a suspect.” 2243-2244. The Williams dissent tocok a

broader view of testimoniality, stating that consistent with

‘similarly, while in our Main Brief we ccnceded that case law
in the New York Court of Appeals and this Court had held that DNA
eviderce was not coverad by the Confrontation Clause (37}, those
cases concerned DNA prefiles from crime scene evidence, not a DNA
sample taken from a targeted suspect after his arrest Pecple V.
Brown, 13 N.Y.3d 332, 340 (2009): People v. Meekins, 10 N.Y.3d 136,
144-146 (2008).

5
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Melendez-Diaz and Bullcoming, a forensic report is testimeonial if
it “was made to establish . . . some fact in a criminal
proceeding,” Id. at 2266, and concluding that the DNA report at

issue was testimonizl.

Under the analyses of both the plurality and ?he defense, the
cheek swab report in this case was testimonial, because the testing
was done after appellant was arrested for this crime and in order
to prove his guilt.? Thus, the four plurality justices and the
four dissenters would &ll find that the DNA report based on
appellant’s cheek swab was testimonial. Further, but for his view
of the formality aspect of testimoniality that was not shared by
any cof the other justices, concurring Justice Thomas agreed with

the dissent and would have reached the same result (see pp. p

post) . In snort, since appellant was targeted when the cheek swab

ot
)]
e
]
]
o
o
Ll
{4
(o3

was taken and tested, the resulting DNA report by persocns
not called to testify were clearly testimonial under Williams and

admitted in violation of appellant’s Confrontation Clause rights.

‘The plurality alsc concluded that the report was not
testimonial because it was not received in evidence for its truth.
Indeed, it was “not introduced into evidence” at all, 132 5.Ct at
2240, but was referred to by the DNA expert who testified as a
pasis for her conclusicns, and in the bench trial held in that
case, the judge would have known not to consider the report for its
truth. 132 S.Ct at 2236. The plurality admitted that “The
dissent’s argument wcould have force 1f petitioner had slectsd to
have a jury trial.” In contrast, in this case, the repert was
admitted for its truth before a jury. Thus, the plurality’s second
reason for concluding that the report was not testimonial 1is
totally inapplicable here.
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B. Evidence of the Crime Scene DNA Testing bv Persons Not Called
to Testifv Violated the Confrontation Clause.

Also essential to the prosecution’s case, and produced by
testing by non-testifying witnesses, wsre the DNA profiles from
items taken from the threes crime scenes. Save for the formality
requirement placed on the definition of testimonial by Justice

Thomas, five of the Supreme Court justices concluded that the

similar evidence in Williams v. Illinois was inadmissible in the

absence of an opportunity for cross-examination. But as Justice
Thomas’s formality analysis was clearly rejected by the other eight

members of the court and is not correctly considered a “narrower

-
0]
Hh

ground[]” than that stated in the plurality (sees Respondent’s Bri

at 57-58), but merely a different ground, the formality issue
shculd not be considerad contrclling under either federal cr stats

constitutional principles.

The four dissenters in Williams agreed that consistent with

Melendez~Diaz and Bullcoming, the crime scene DNA reports were

testimonial since the reports were admitted for their truth and

1

“meant to serve as avidence in & criminal triel. 132 5.Ct at

2266~2272, 227

w
3
y
[
[ON
}
n
wn
(]
3
ct
(X
[
n
[}
%
O
Yt
-t
O
’_J.
“t
}—-4
<
o]
=
[
s3]
[te]
~
[¢)]
{4
@]
s
-
ot
oo
t
oy
4

plurality’s view that the evidence was not testimonial unless it

focused on a targeted individual. Id. at 2273-2274. Concurring

s

3

Justice Thomas, although offering his own analyses of thess issues,

th

share{d] the dissent’s view c¢f the plurality’s flawed analysis.”
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Id. at 2255. Thus, as dissenting Justice Kagan wrote: “Five

l

maintaining that the DNA reports "“lacked the requisite ‘formality
and solemnity’ to be considered ‘testimonial,’” Id. at 2255,
because the analysts did not certify the truth of their
representations and, therefore, their reports were not “similar in
olemnity to the Marian examination practices® that, the
anfrontation Clause was designed to prevent.” Id. at 2260-2261.

The dissent referred to this as Justice Thomas’s “unigue method cof

, and the plurality

w

t 227

[\

statements,” Id.

3
=
fu
[

defining testimo
did nct adopt Justice Thomas’s position.

Thomas has adhered to this view in a line c¢f cpinions,

>

Justic
referring to the Marian examinations, that, like his opinion in
Willisms v. Illincis, were signed by no other justices. Melendez-

Diaz v. Massachusetts, 557 U.S. at 329-330; Giles v. California,

£§54 U.S8. 353, 377-378 (20083; Davis v. Washinagton, 547 U.S. at 834~

g842. Justice Thomas has maintained this strict position even

*This reference is to English practices begun in the 1530s
during the reign of Queen Mary. Davis v. Wasn:nc ton, 547 U.S. B13,
835-826 (2006); http://en.wikipedia.crg/wiki/Mary IwoL~Englaud
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ters of the Confrontation Clause intended it tom

h

dra

v. Illingis, 502 U.S. 346, 359 (1992;.
Moreover, Justices Thomas’s position is inconsistent with the

that c¢f the eight justices in Davis v. Washington, 547 U.S. at 213,

that a2 formal statement to the police about facts relevant to a
criminal prosecution can be testimonial whether it was the product
cf an interrogation or not, id. at 822, fnl., and even if <the

declarant never “sign{ed] a deposition,” id. at 826., but only made

the

h

an oral statement to the officer. Justice Thomas’s view ©
formality requirement should, therefore, be rejected by this Court,

because 1t has been rejected all c¢f his collesagues. To ask the

Court, as respondent does (pp. 56-59), to adopt the position ¢f a

justice whese views are different from those ¢f all the other
members of the Supreme Ccurt 1s unresasonable.

[
Q.

Respondent argues that Justice Thomas’s view should be adopt

¢t

[
ct

because the Supreme Court has held that in cases wheres the resu
is determined by plurality and concurring opinions, the holding of
the court is that stated in the narrower opinion (pp. 5

result was socund in Marks v. United States, 430 U.5. 188 (18773,
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fnl3 (1976), the other case cited by respondent, a pluraelity stated
that the holding in 2 prior case was the narrower view, that the

death penalty statutes at 1issue were unconstitutional, not the
concurring view that capital punishment was alwzays
uncenstitutional. In these cases, one ¢opinicn was clearly narrowser
than the othér, in that the justices who believed in a rule on
broad constitutional grounds would always agree with others who
reached the same conclusions based on the particular facts at hand.

This rule has no applicability in the present appeal. Justice

Thomas’s view of the formality requirement was neither more nor

2

w

s narrow than the opinions cf

[

was simply a different view,

132 5.Ct. at 2275. Indeed, Justice Thomas might agree with either

justices did not consider relevant. Compare Williams v.

132 s.Ct. 2221 (Thomas joine urality cf Alitoc, Roberts, Kennedy

Q.
el
’...3

v

and Breyer in finding statements were not testimonizl), with

Melendez-Diaz v. Massachusetts, 557 U.S. 305 (Thomas voted against

the same four Jjustices on a similar issue). Justice Thomas'’s
position was rejected by all of the other justices in Williams, and

in prior cases.

the plurality, he disagreed with all cf the plurality’s reasoning,
and the plurality accepted ncne of Justice Thomas’'s reasoning.
Thus, his position was not narrower, and to conclude that that
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opinion was the holding of the court, when the cther eight justices

disagreed with it, would be a dubicus result To say the least.

<

[¢]

In any event, the DNA testing records here satisfied Justice

M

guirement. As respondent admits, they were

bt
§-1

Thomas’s formality r

1

certified as business records (pp. 58-59), ensuring the accuracy of
what was admitted in evidence. Furthermors, numerous pages of the
records were initialed as performed and reviewed by persons not
called to testify, so that particular people could be held
accountable for their accuracy. This two-pronged certification and
substantiation of the accuracy of the testing and the records meets
Justice’s Thomas’s standards.

In additiocn, even without the certificaticns, the admission of
these records and associated testimony vioclated appellant’s rignt

o confrontaticn under the New York State Constitution. As noted,

-

except for Justice Thomas’'s extra formality factor, five members of
the Supreme Court would have agreed in Williams that the DNA

results generated by the private lab were testimonial. Williams v,
Iilincis, 132 S.Ct. at 226 (Kagan, J., dissenting). As far as it

goes, this conclusion of a majcrity of the United States Supreme

Court is binding on the New York courts, which must now fcllow it

notwithstanding its incompatibility with Brown, 13 N.Y.3d 332, and

People v. Meekins, 10 N.Y.23d 13¢€. In People v. Goldstein, 6 N.Y.23d
’
119, 129 (2005), however, the New Ycrk Court cf Appeals eschewed

11

A000308
A498



Thomas, as, of course, have the eight other Supreme Court justices.

(]

Notably, &oldstein also cited to ths New York State Constitutiocn,

Article I, § 6, which contains New York’s version of the

7

B

Cenfrentation Clause. Id. at 127. Therefore, from & pursly New
York point of view, the combination of the common ground shared by
the Thomas and Kagan opinions, the rejection of Justice Thomas’s
formality analysis by the other eight members of the court, and the
relaxed attitude toward formality apparent in Goldstein, establish
a right to confrontation under the New York State Constitution
broader than the specific holding in Williams. Therefore,, under
the New York State Constitution, the introduction of crime scene
DNA evidence, as occurred here and in Williams, violates =&
defendant’sAright to confrontation.

In sum, in light of Williams v. Iilinois, the admission of the
ONA reports in this case violated the Confrontation Clause cf the

fsderasl and state constitutions.

These errors cannot be considered harmless, since admission of

the DNA profiles from appellant’s cheek swab and the crime scene

evidence, but merely reflected the precfile comparisons made by
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Yanoff, who actually testified. However, Yancfi’s conclusions were
dependent upon the accuracy of the DNA profiles, all of which were
developed through complex testing procedures. While Yanoff

performed some of these tests personally, others were performed by
persons not called to testify.’ Thus, respondent’s contention that
the stipulation rendered any Confrontation <Clause violaticn
harmless (RB60-61) should be rejected.

Furthermore, unlike for appellant’s cheek swab, the
prosecution presented no evidence that the DNA profile listed for
ppellant in the New York State database was developed from a
sample taken from appellant or that the sample was properly tested.
Thus, the only proven connection between the DNA from the crime
scene and appellant was dependent on evidence of the testing of

ant’s cheek swab.® Without this evidence, the prosscution

[\Y)
o]
o]

D

,__l

,_l

case would have been insufficient.

‘Respondent suggests that Yanoff “performed the DNA testing”
on the evidence from the first crime in addition to interpreting
the results of all the tests (p. 53j. Respondent soon admits,
however, as it must, that “a team of DNR analysts” worked on each
case and that Yanoff "“did nct prepare every document that was
contained in each case file” (p. 54}. Thus, there can be no claim
that the evidence c¢f any of the test results was based on
nonhearsay testimony.
*The database evidence was apparently admitted to explain why
lice arrested appellant and obtained his cheek swab, not to
lish the identity of the perpetrator. Defense counsel would
e been grossly ineffective had he stipulated, in =ffect, that
e DNA evidence proved that appellant was the peroetrauor, in a
se where the identity ¢f the perpetrator was the central issue
d the DNA evidence was the only proof.
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efsnse counsel'’s

1]

Q.

These issues were preserved for review by

. h}
L

objection that receipt of the DNA evidence vioc

ot

[\l

the federal and

[{]
Q. .

-
L

state Constitutions. These objections encompassed the cheek swab

D

evidence as well as the DNA evidence from the crime scene
{Detective Curran: 425-427; Yanoff: 912-814, 948-954) .
Respondent’s clalm that our argument that the DNA reports meet
Justice Thomas’s formality requirement is unpreserved (p. 58, fn.
4) is mistaken. Defense counsel’s objection to the reports was not

limited to one particular aspect of Confrontation Clause analysis,

n

tut encompassed all aspects of the clause. Since testimoniality i
a central Confrontation Clause concept under Crawford and all the

arguments made herein concern factcrs relevant to testimoniality,

U}

Q.

they are all preserved under defense counsel’s Crawford objections.

7
LCS

closely relared would be preserved
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by counsel’s objection. See People v. Chestnut, 18 N.Y.3d 606, fn.
2 (2012) (defense counsel’s objections to joinder of counts as
prejudicial preserved issue of whether the Jjoinder was legal

[3Y

because

constitute a failure to pressrve”). Nor can counssl be faulted
because he did not specifically refersnce Justice Thomas’'s copinion

in Williams v. Illinois, as that case had not yst been decided.
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In short, the DNA profile reports were admitted in evidence in
violation of appellant’s rights under the state and federal
Confrontation Clauses. Therefore, appellant’s conviction should be

reversed and a new trial ordered.

CONCLUSION

FOR  THE REASONS STATED ABCVE AND 1IN
APPELLANT’S MAIN BRIEF, APPELLANT'S
CONVICTIONS SHOULD BE REVERSED AND A NEW TRIAL
ORDERED.

Respectfully submitted,

LYNN W. L. FAHEY
Attorney for Defendant-Appellant

Jonathan M. Kratter
Of Counsel
September 2012
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JANET CLaiRE LE
FLLEN FRIED
MELISSA S, HORLICK
WiLLIAM A, LOEB
REYNA E. MARDER

Hon. Eugene Pigott
Court of Appeals Hall
20 Eagle Street

Albany. NY 12207-1095

Re:  Criminal Leave Application
People v. Kenneth Washington

Dear Judge Pigott:

[ am writing in support of my leave application in the above-captioned case. This case
presents three DNA-related evidentiary issues of broad importance. The first two concern the impact
on this Court’s case law. including People v. Brown. 13 N.Y.3d 332 (2009). and People v. Rawlins
(Meekins). 10 N.Y.3d 136 (2008). of the Supreme Court’s recent application of the Confrontation
Clause principles of Crawford v. Washington. 541 U.S. 36. 59. 68 (2004). to evidence of DNA
testing in Williams v. Hlinois.  U.S. . 132 S.Ct. 2221 (2012). It appears likely that this Court
will consider these issues soon. and they are clearly preserved for review under both the state and
tederal constitutions in this case. The third. two-part. issue is based on: (1) the court’s refusal to
permit defense counsel to contest the statistical conclusions drawn from “cold hit” DNA profile
matches by cross-examining the prosecution expert about DNA profile comparisons from other states
that suggested that DNA matches were not nearly as rare as she had claimed: and (2) the court’s
rejection of counsel’s contention that the expert’s minimal statistical background failed to quality
her as an expert for purposes of explaining the complex statistical significance of the DNA test
results to the jury. Asthe use of “cold hit” DNA evidence has become common. these issues are also
of statewide importance.

These issues are critical in cases such as this one where the only evidence of identification
was matching DNA profiles. The Supreme Court has emphasized that "DNA testing can provide
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powerful new evidence unlike anything known before™ that is very “persuasive[] . . . in the eyes of
the jury.” McDaniel v. Brown, 558 U.S. 120, 136 (2010) (citation omitted). Yet examples of errors
in the development of DNA profiles have surfaced. Williams v. lllingis. _ U.S. . 132 S.Ct. at
2264 (Kagan. J. dissenting) (recounting instance where, on cross-examination, DNA analyst
admitted her report was mistaken and crime scene DNA matched that of victim. not defendant):
Osagie K. Obasogie. “High-Tech. High-Risk Forensics.” The New York Times, July 24,2013 (citing
two examples of DNA evidence errors). Thus, to defend against such evidence, a defendant must
be given a full opportunity to cross-examine those who produce the DNA test results. Similarly,
substantial questions have been raised about the interpretation of the statistics on which ~cold hit”
convictions have been based. Particularly when. as here. DNA evidence is the sole means of
identifying the perpetrator. it is critical that defendants be provided with the opportunity to challenge
its reliability.

Appellant was initially identified as a suspect in three separate home invasions by “cold hit”
DNA evidence consisting of matches between DNA profiles from the crime scenes and a profile in
the New York State database. However. no connection between the database profile and appellant
was proved at trial. Instead the identification was based on matches between a DNA profxle from
appellant’s cheek swab and those from the crime scenes.

In Crawford. the Supreme Court held that “Testimonial statements of witnesses absent from
trial have been admitted only where the declarant is'unavailable, and only where the defendant has
had a prior opportunity to cross-examine.” but left “for another day any effort to spell out a
comprehensive definition of “testimonial.”™ In Davis v. Washington. 547 U.S. 813 (2006). where
the court found one unsworn statement to the police testimonial and another not. the court explained
that statements

are testimonial when the circumstances objectively indicate that there
1s no . . . ongoing emergency. and that the primary purpose of the
interrogation is to establish or prove past events potentially relevant
to later criminal prosecution.

547 U.S. at 822.

Prior to Williams v. [Hlinois. the Supreme Court twice held that forensic testing reports were
testimonial. Bullcoming v. New Mexico. _ U.S. . 131 S.Ct. 2705, 2717 (201 1) (blood alcohol
concentration test report following DWI arrest was created “solely for an “evidentiary purpose ™):
Melendez-Diaz v. Massachusetts. 537 U.S. 305. 307-308, 310. 329 (2009) (same result for reports
of tests for the presence and weight of a controlled substance connected to the defendant).

1394
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The Williams plurality contrasted those cases with a situation where the “primary purpose”
of the DNA report was “'to catch a dangerous rapist™ who “had not get been identified.” 132 S.Ct.
at 2243-2244. The four Williams dissenters took a broader view of testimoniality. They stated that.
consistent with Melendez-Diaz and Bullcoming. a forensic report is testimonial if it “was made to
establish . . . some fact in a criminal proceeding.” Id. at 2266, and concluded that the DNA report
was testimonial.

Under the analyses of both the plurality and the dissent, the cheek swab report in this case
was testimonial, because the testing was done after appellant was arrested based on the “cold hit”
DNA match between the crime scene evidence and the DNA database. The only purpose for the
cheek swab was to produce evidence admissible at trial in order to prove the guilt of appellant. an
identified and arrested suspect.’ Thus, the four plurality justices and the four dissenters in Williams
would all find that the DNA report based on appellant’s cheek swab was testimonial. Further, but
for his view of the formality aspect of testimoniality that was not shared by any of the other justices,
concurring Justice Thomas agreed with the dissent and would have reached the same result (see
Section B post). In short, since appellant was targeted before the cheek swab was taken and tested.
the resulting DNA reports prepared by persons not called to testify were clearly testimonial under
Williams and admitted in violation of appellant’s Confrontation Clause rights.

B. Application of Craw/ford to the Crime Scene DNA

Williams should also prompt reconsideration of the Court’s conclusions in People v. Brown,
13 N.Y.3d 332, and People v. Rawlins (Meekins), 10 N.Y.3d 136. that reports on DNA evidence
found at a crime scene or in a rape kit prior to any identification ot the suspect are not testimonial.
so that the Confrontation Clause does not apply. While Williams superficially reached the same
result as Brown and Meekins, five justices (the four dissenters and concurring Justice Thomas)
actually found the opposite. The four Williams dissenters concluded that consistent with Melendez-
Diaz and Bullcoming. the crime scene DNA reports were testimonial since they were admitted for
their truth and “meant to serve as evidence in a criminal trial.” and they explicitly disagreed with the
plurality’s view that the evidence was not testimonial unless it focused on a targeted individual. 132
S.Ct at 2266-2275. In addition. concurring Justice Thomas “share[d] the dissent’s view of the
plurality’s flawed analysis.” Id. at 2255.7 Thus. as dissenting Justice Kagan wrote: “Five Justices

:'.Hu’ pluralil}' also concluded that the reporl was not testimonial because it was “not introduced
mto cvidence” and not used for its n'ui.}\, but was referred to ‘)}' the DINA expert as a hasis for her
mmr]usi{ms, and in that bench ’(x'ia], the Judgv would have known not to consider the report {or its truth,
132 S.Ct at 223f3, 2240, The ])Ium]it}' admitted that “The dissent’s argument would have force if
pt*li(iom‘r llad le‘tmi to have a jury n'iei] " )[n contrast, in !l)is case, ll\r‘ report was atlmittml rur' its truth

])(’{l)l'l‘ a jll]'}'.

Justice Thomas concluded that the DN A reports were not testimonial because L}w}' “lacked the

requisite formality and solemnity.”” 132 S.Ct at 2255, However, his view of the formalit~

(o]
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specifically reject every aspect of [the plurality's] reasoning and every paragraph of its explication.”
Id. at 226. Therefore. it appears that five Supreme Court justices would disagree with the substantive
conclusions reached in Rawlins(Meekins) and Brown. and this Court should reexamine those
conclusions under both the state and federal constitutions.

C. Appellant's Attempts to Challenge the Prosecution’s Statistical Conclusions Based on the DNA
Results

Former Chief Judge Kaye has warned that

evidence ofa [DNA] "match™ is virtually meaningless without resort
to the statistical interpretation: population genetics is arguably the
most crucial step of the analysis. It is the area of greatest controversy
among the experts.

Peoplev. Wesley, 83 N.Y.2d 417,444 (1994) (concurring opinion). The Supreme Court has referred
to the interpretation of statistics in the same manner as was done in this case as “the prosecutor’s
fallacy.” McDaniel v. Brown, 558 U.S. at 128. and the above-cited Obasogie article asserts that,
according to analyses employed by committees of the FBI and the National Research Council, a
“one-in-1.1 million™ chance of DNA match being coincidental could. in the context of a particular
case. actually be “one in three.” Additional cases and journal articles questioning the use of statistics
in cold hit DNA cases in the manner in which they were used here are cited at pages 30-31 of our
Main Brief in the Appellate Division.

Moreover, “[s]tudies show that DNA is particularly persuasive to juries,” possessing “a
special aura of certainty and mystical infallibility” and being “'so persuasive that its mere introduction
in a criminal case is sufficient to seriously impede defense challenges.™ Sarah M. Ruby. “Checking
the Math: Government Secrecy and DNA Databases.” 6 ISJLP* 257. 258 (2010). Thus, in the
interests of fairness and due process. and in furtherance of their rights to confront witnesses and
present a defense, it is essential that defendants be given a full opportunity to challenge the statistical
interpretation of the DNA evidence used against them. U.S. Const.. Amends. V. XIV:N.Y. Const..
Art. 1. 86: Davis v. Alaska. 415 U.S. 308. 316 (1974): Chambers v. Mississippi. 410 U.S. 284
(19733,

In this case. the trial court improperly limited appellant’s ability to challenge the DNA
statistics in two respects. First. the court improperly prevented defense counsel from cross-

requirement, referred to by the dissent as his “unique method of defining testimonial statements,” 1d. at
2275, is not shared by ant of the other Supreme Court Justices or by this Court {Reply Brief in the
Appellate Division, pp. 8-9, 11-12).

“This abbreviation refers to “I/S: A Journal of Law and Poliey {or the Information Society.”
This abl { VS Al lof 1 | Poliey for the In{ N .

4
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examining the DNA expert about the numerous identical DNA profiles discovered in the DNA
databases in Arizona, Illinois, and Maryland when the profiles in each database were checked against
the others in the same database. See Jason Felch and Maura Dolan, “FBI Resists Scrutiny of
Matches,” LLos Angeles Times. July 20. 2008. p. Al (hereinafter “LA Times™). In Arizona. in a
database of 65.000. there were 122 matches, and at 10 DNA loci. which the prosecution’s expert
testified should result in a matching probability of one in more than one trillion, there were 20
matches. Similarly. lllinois comparisons produced 903 matches at nine or more loci in a database
of about 220.000, Id.. while Maryland produced 33 matches in a database of about 20,000, 11 of
them at 10 or more loci. United States v. Davis. 602 F.Supp.2d 658, 681 (D.Md. 2009): LA Times.
See also “Prince George's County Case: Raising Doubt on DNA." The Baltimore Daily Record. July
25. 2008. A much larger database. as in the New York metropolitan area, would presumably
produce many more matches. Thus, the results in these states and related concerns expressed in case
law and the scientific community. see e.g.. pp. 30-31 of our Main Brief in the Appellate Division,
have raised substantial questions about how DNA profile matches should be interpreted when they
are the only evidence against a defendant. Therefore. exploration of these inconsistent results was
essential to defense counsel’s ability to defend against the DNA evidence.

Also, defense counsel argued that the prosecution’s DNA expert. while qualified to testify
about developing and comparing DNA profiles. was not qualified to testify as an expert in the
statistical significance of DNA profiles, as she had taken only one college course in statistics and
another of unspecified length at the Medical Examiner’s office. A party offering expert testimony
has the burden of establishing that the expert possesses “the requisite skill, training. education.
knowledge or experience from which it can be assumed that the information imparted or the opinion
rendered is reliable.” Mattot v. Ward. 48 N.Y.2d 455. 459 (1979). A trial court’s ruling on an
expert’s qualifications can be reversed when “serious mistake. an error of law or abuse of discretion™
is demonstrated. Werner v. Sun Oil Co.. 65 N.Y.2d 839 (1985). Here. the statistical issues were
crucial and complex. The expert. admittedly only “pretty sure” of some of her statistical claims, was
not equipped to explain to the jury the relationship between the likelihood of a particular DNA
profile appearing and the likelihood that someone other than appellant could have had the same
profile. Therefore, the court erred in accepting her as an expert in the statistical significance of DNA
profiles.
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I am enclosing with this letter pages 896-901, 909-914, 951-954, and 965-966 of the trial
transcript which show that defense counsel preserved the issues addressed in this letter for appellate
review. | would be pleased to provide any additional information you might want or to participate
in a leave conference.

Respectfully yours.
£sp y yous

] ) :

l&hathan M Kratter
(212) 693-0085, ext. 245

cc: Jennifer Hagan. Assistant District Attorney. Queens County
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DISTRICT ATTORNEY

QUEENS COUNTY
125-8) QUEENS BOULEVARD
KEW GARDENS, NEW YORK 11415-1568
(718) 2966000

Richard A. Brown
District Attorney

The Honorable Eugene F. Pigott, Jr.
Judge of the Court of Appeals
Court of Appeals Hall

20 Eagle Street

Albany, New York 12207-1095

January 12, 2014

Re:  People v. Kenneth Washington
Queens County Indictment Number: 145/08

Your Honor,

[ submit this letter in reply to defendant’s letter application for leave to this
Court from the May 24, 2013, order of the Appellate Division, Second Department, in the
above-referenced case. People v. Washington, 108 A.D.3d 576 (2d Dept 2012).

In this case, defendant broke into the homes of three separate women. During
the first home invasion, defendant broke into the home of an off-duty police officer, smashed
the butt of the victim’s gun into her head and face, and stomped on her face. Defendant stole
her property, including her gun, and fled the scene. The victim’s injuries required staples and
stitches, and she was not able to return to work for four months. In the second incident,
defendant broke into a home while nobody was home and stole property. In the third
incident, defendant broke into a six-month pregnant woman’s home, sexually assaulted her,
and choked her two separate times until she defecated on herself. The victim jumped out of
her window and ran to a neighbor’s house to seek help. Defendant’s DNA was left at each
crime scene. Approximately three months after the last incident, defendant’s DNA profile
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People v. Kenneth Washington Page 2
Queens County Indictment Number: 145/08

was found in the New York State database.'

In his follow up leave letter, defendant asks this Court to review three claims
that had been raised in his main Appellate Division brief, and one claim that had been raised
in his reply brief, all of which relate to the DNA evidence that had been admitted in this case.
Specifically, defendant asks this Court 1) to review whether a DNA profile taken from a
cheek-swab of a defendant is a testimonial statement; 2) to overrule its holdings in Rawlings
and Brown and find that DNA reports pertaining to evidence found at a crime scene are
testimonial statements; 3) to determine whether the People’s DNA expert was properly
permitted to give expert testimony on the statistical significance of DNA; and 4) to determine
whether the lower court improperly limited defendant’s cross-examination of the People’s
DNA expert. As discussed fully below, none of these issues warrant review by this Court.

First, defendant asks this Court to review a claim that defendant had raised for
the first time in his reply brief in the Appellate Division, namely, that the DNA profile of the
cheek swab that had been taken from defendant after his arrest is testimonial and should not
have been admitted at trial. Defendant specifically bases this claim on the premise that that
DNA profile was taken from defendant after he was arrested, for the primary purpose of
admitting those test results at trial to establish defendant’s guilt, rather than for the primary
purpose of catching a dangerous predator who had not yet been identified. This claim,
however, is not preserved for appellate review and is, therefore, not reviewable by this Court.

In this regard, at trial, the People asked their expert witness if she had
compared the male DNA profile that had been generated from the swab of defendant’s cheek
with the DNA profile that had been recovered from a glove that had been left behind at the.
second crime scene. Counsel objected to the admission of this testimony by stating, “note
my objection as indicated earlier” (Yanoff: 954). Earlier, counsel had objected to the
admission of the DNA profiles that had been collected at each of the three crime scenes on
the ground that some of the paperwork related to the DNA profiles that had been created
were prepared by people other than the testifying witness. But counsel did not, at that time,
make an argument that, because those DNA profiles had been generated after defendant had
been arrested, their primary purpose was not to catch a dangerous predator but to be used
against defendant at trial (Yanoff: 912-914). Nor could defendant have made this argument,
because the DNA recovered from each crime scene had been tested before defendant was
ever arrested in connection with this case. Counsel only relied on his earlier, general
objection to the admission of DNA evidence but at the time of the admission of the post-
arrest DNA profile counsel never explained to the court below that he believed that the

' Defendant’s DNA profile was uploaded to the DNA database after he was convicted of a
separate home invasion, during which he robbed an elderly man and beat him with his cane.
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profile from the swab taken after defendant’s arrest was a testimonial statement because it
had been created with the primary purpose of incriminating defendant after his arrest. Thus,
this Court cannot consider this new argument, that was never raised by defendant in the trial
court. See People v. Darryl H.,21 N.Y.3d 708, 715 (2013).

Nor should this Court review defendant’s claim that his right to confront
witnesses was violated by the admission of the results of DNA profiles created from samples
taken from each crime scene into evidence. Asdefendant conceded in his Appellate Division
brief, this Court has held that DNA reports like the ones introduced in this case do not
constitute the kind of testimonial evidence that violates the Confrontation Clause. People
v. Rawlins, 10N.Y.3d 136, 158-60 (2008). In this case, the person who compared the results
of the various DNA tests did testify at trial. Therefore, defendant’s claim — that his
confrontation rights were violated because the People did not call every employee of the
Office of the Chief Medical Examiner who was involved in the DNA test process — is outside
of the scope of the Confrontation Clause. As this Court held in Rawlins, any errors that may
occur in this type of DNA testing procedure “are not the product of ‘testimony’ as [this
Court] understand[s} that term.” /d. at 159.

Moreover, In Williams v. lllinois, __U.S. _, 132 S.Ct. 2221 (2012), the
Supreme Court specifically considered and upheld the use of expert DNA comparison
testimony that discloses the contents of reports by non-testifying witnesses. In that case, an
Illinois State Police forensic analyst — who relied upon a DNA report prepared by a
nontestifying third-party analyst — testified that the defendant’s DNA profile matched the
male DNA profile derived from the sexual assault evidence kit by the third-party. A five-
member majority, relying upon differing theories, held that the DNA comparison testimony
was properly admitted. The Court’s reliance on different theories, however, does not change
the fact that both the United States Supreme Court and this Court have held that DNA
reports like the DNA profiles taken from the crime scene in this case are not testimonial
statements. Significantly, even after the Supreme Court’s decision in Williams, this Court has
continued to adhere to the analytical framework that it used in Rawlins and Brown. See
People v. Pealer, 20 N.Y.3d 447, 455 (2013). Thus, the law on this topic is well-settled and
does not warrant further review.

Defendant also asks this Court to review defendant’s claim that the trial court
improvidently exercised its discretion when it qualified the People’s DNA expert to render
an opinion about the statistical significance of DNA. But the qualification of a witness as
an expert is left to the discretion of the trial court, and is subject to review only if the court
has made a serious mistake, committed an error of law, or abused its discretion. Tarlowe v.
Metropolitan Ski Slopes, 28 N.Y.2d 410, 414 (1971). As the Appellate Division correctly
held, and as fully discussed in the Respondent’s Appellate Division Brief at 36-42, the
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People’s expert “possessed the requisite skill, training, education, knowledge, or experience
to render a reliable opinion in that field.” Accordingly, this issue, too, does not warrant
review by this Court.

Likewise, this Court cannot review defendant’s claim that the trial court
improperly precluded cross-examination of the People’s expert witness about DNA profile
comparisons from three other states. As the People argued below, defendant’s challenge to
the limitation of his cross-examination of the DNA expert’s testimony is not preserved for
this Court’s review (Respondent’s Brief at 42-46). Thus, defendant’s claim is not reviewable
by this Court.

In any event, this Court also should not review this claim because the lower
court acted well-within its discretion when it limited defendant’s cross-examination of the
People’s DNA expert. As discussed in the Respondent’s Appellate Division Brief at pages
42-53, and as the Appellate Division correctly held, counsel’s proposed questioning about
DNA profiles from three other states had the potential to mislead and confuse the jury. In
fact, in the court below, defendant did not refer at all to specific data produced by the Illinois
and Maryland internal DNA database comparisons upon which he sought to examine Ms.
Yanoff, who had already testified that the comparisons in this case matched at least twelve
locations. The only specific information defendant provided to the court below was that he
intended to cross-examine Ms. Yanoff about DNA matches in the Arizona database at “nine
locations,” but he did not explain to the court that the Arizona comparisons also contained
information about matches at ten locations, and, according to defendant’s appellate brief, the
[llinois and Maryland comparisons produced matches at “‘nine or more loci” and “ten or more
loci,” respectively. Thus, the court below had no reason to believe that these studies were
relevant. Moreover, defendant made no offer of proof in the court below that showed that
the statistical methods he sought to explore were reliable, or that they were at all accepted
in the scientific community. Thus, this Court should not review this claim. See People v.
Halter, 19 N.Y.3 d 1046, 1050 (2012)(proper to limit or preclude cross-examination when
itis confusing or unfairly prejudicial). Accordingly, this claim, like defendant’s other claims,
does not warrant further review.
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(Mo

Appellate Advocates

2 Rector Street — 10" Floor
New York, New York 10006
Attn: Jonathan Kratter, Esq.

Page 5

Very truly yours,

;ennifer Hagan

Assistant District Attorney
(718) 286-5902
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tate of New Work
@ourt of Appeals

BEFORE: HON. EUGENE F. PIGOTT, JR.,
Associate Judge

THE PEOPLE OF THE STATE OF NEW YORK,

Respondent,
-against- ORDER
DENYING
KENNETH WASHINGTON, LEAVE
Appellant.

Appellant having applied for leave to appeal to this Court pursuant to Criminal
Procedure Law § 460.20 from an order in the above-captioned case;*

UPON the papers filed and due deliberation, it is

ORDERED that the application is denied.

Dated: Buffalo, New York
- this 5 day of January, 2014 %M

Asso{:iat%udge

* Description of Order: Order of the Appellate Division, Second Judicial Department, entered
July 3, 2013, affirming a judgment of Supreme Court, Queens County, rendered January 19,
2011.
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linited States District Court
Eastern Bisirict of Newr York

15-CV-0603
(Block, D.J))

KENNETH WASHINGTON,

Petitioner,
against
THOMAS GRIFFIN
Superintendent,
Respondent.

AFFIDAVIT AND MEMORANDUM OF LAW IN
OPPOSITION TO PETITION FOR A WRIT OF
HABEAS CORPUS

RICHARD A. BROWN
District Attorney
Queens County
Attorney for Respondent
125-01 Queens Boulevard
Kew Gardens, New York 11415
(718) 286-6652
JOHN M. CASTELLANO
JOHNNETTE TRAILL
WILLIAM H. BRANIGAN
Assistant District Attorneys
Of Counsel

May 13, 2015
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

--------- --X
KENNETH WASHINGTON, ;
Petitioner, : AFFIDAVIT IN
OPPOSITION TO
-agalinst- : PETITION FOR
WRIT OF HABEAS
CORPUS
THOMAS GRIFFIN, Superintendent,
Respondent. 15-cv-0603 (FB)
- X

STATE OF NEW YORK )
COUNTY OF QUEENS % >

WILLIAM H. BRANIGAN, an Assistant District Attorney in the
County of Queens and an attorney admitted to practice law in this Court, being
duly sworn, deposes and states as follows:

1. [ am an Assistant District Attorney, of counsel to Richard
A. Brown, the District Attorney of Queens Cdunty, attorney for respondent in
this matter. [ am submitting this affidavit in opposition to petitioner’s
épplication for a writ of habeas corpus and in response to this Court’s

February 10,2015, Order to Show Cause dirécting respondent to file an answer

to the petition. I make the statements in this affidavit upon information and
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belief, based upon my review of the records and files of the Queens County
District Attorney’s Office.

2. Pursuant to this Court’s order, respondent is supplying to
the Court a) the transcript of the trial proceedings in New York State Supreme
Court, Queens County; b) the briefs submitted to the Appellate Division,
Second Department, consisting of petitioner’s brief, the State’s brief, and the
decision affirming petitioner’s conviction and sentence, Peoplev. Washington,
“1 08 A.D.3d 576 (2d Dept. 2013); c) petitioner’s application for leave to aﬁpeal
to the New York Court of Appeals, the State’s response, and the decision‘
denying petitioner’s application, People v. Washington, 22 N.Y.3d 1091
(2014).

Factual and Legal Background

3. OnAugust 17,2006, atapproximately 2:00 a.m., at || i}
--Lh Street, off-duty detective CASSANDRA WHITAKER woke up and saw a
man standing in her bedroom, searching through her jewelry box (Whitaker:
489). The man’s face was covered with a black stocking cap with a knot on
top of it, and his hands were covered in socks:.

4, Detective Whitaker reached into her night stand drawer and

tried quietly to remove her gun from its holster. While Detective Whitaker had
2
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her hand on the gun, petitioner came over to her, grabbed her hand, and tried
to wrestle the gun from her. Detective Whitaker kept af least one hand on the
gun while petitioner had one hand on the gun and was beating Detective
Whitaker with his other hand (Whitaker: 490-93). Detective Whitaker tasted
salt and began to have trouble seeing because blood was pouring from her face
and head (Whitaker: 493).

5. Ultimately, petitioner took the gun from Detective
Whitaker. He hit her in the head with it repeatedly, and pushed her in the
bathroom, and told her to get in the bathtub. Petitioner called Detective
Whitaker a “stupid fat bitch” and “police bitch” (Whitaker: 494-95). He
demanded money, asked where .the safe was located, and told Detective
Whitaker that he was going to kill her. Petitioner pushed betective Whitaker
into her bathtub. When he left the bathroom, Detective Whitaker tried to get
up and escape, but she slipped on her blood, which was covering her bathtub.
Petitioner returned and continued to hit her in the head with the gun. He
pushed her down into the bathtub and stomped on her face with his feet
(Whitaker: 496-98).

6. Petitioner took Detective Whitaker’s purse, turned it upside

down, emptied it, searched her wallet, left the bathroom, and closed the door.

3
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She grabbed her cell phone, which had fallen into the bathtub when petitioner
ehptied her purse, and callefi 911 (Whitaker: 497-99).

7. Detective PA TRJ_CK CURRAN, who knew Detective
Whitaker from work at the police deﬁanment, responded to her house after he
received a radio run for a burglary in progress, which was updated to a run for
a pqlice officer needing assistance (Curran: 382). Detective Curran rang‘
Detective Whitaker’s doorbell and she answered the door. She was distraught.
She was covered in blood from her head to her waist, and blood was flowing
from an open wound in her forehead that Detective Curran initially mistook for
a gunshot wound. Her nightgown was covered in blood and her face looked
like she was wearing a Halloween mask. Her hardwood floors, walls, and
bathroom were all covered in her blood (Curran: 384).

8. Detective Whitaker told Detective Curran that she believed
the intruder was still in her home, and she told him that the man had her gun.
Detective Whitaker described the intruder as a black man, wearing a white T-
shirt, three-quarter denim jean shorts, braids or cornrows, and a mask
(Whitaker: 385).

9. After the sun came up, Detective Curran did a daylight

search of the area surrounding Detective Whitaker’s house to make sure
4
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nothing was missed in the dark. He found a bloody white T-shirt, a bloody
white sock, and a black stocking cap with a knot on top of it in front of the
neighbors’ homes (Curran: 398-419). Detective DANIEL BOGGIANO of the
Crime Scene Unit took photographs of these items and gave them to Detective
Curran, who vouchered them (Boggiano: 619-22, 635). Each of these items
looked like the clothing worn by the intruder. Each item was later tested by
NATALYN YANOFF, an expert in DNA analysis, forensic biology, and
statistical studies, and a DNA profile report was created from cells removed
from the neckline of the white T-shirt (Yanoff: 922-923).

10. Meanwhile, Doctor SANDRA TORRES treated Detective
Whitaker at North Shore Hospital post-assault for lacerations and severe
bruises (Torres: 576-82). The wounds on her face were stitched by a plastic
surgeon and Dr. Torres, stapled the wounds on her head shut. Detective
Whitaker returned home a few days after she was hospitalized and she
discovered that some of her property, including jewelry, her gun, and her
badge, were missing from her house. She did not return to work for almost
four months. Detective Whitaker did nbt know petitioner and had not given

him permission to be in her house (Whitaker: 504, 511).
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11.  In the meantime, the police continued to investigate the
case. Detective Curran took an elimination DNA swab from Detective
Whitaker. Detective Whitaker viewed hundreds of photographs in an attempt
to find suspects. Detective Curran visited pawn shops. None of these
investigative efforts led to an arrest (Curran: 419-422).

12.  On December 5, 2006, LUISA GONZALEZ went to work.
She returned to her apartment, which was located at [ lf* Street, and she
noticed that somebody had broken into her apartment (Gonzalez: 677). She
called the police and she and her son, LUIS ALONZO, pointed out two gloves
that did not belong to anyone in their family (Alonzo: 886). Ms. Gonzalez and
Mr. Alonzo noticed that some of their property, including jewelry, a new pair
of sneakers, a video game system, and video games were missing from their
apartment. ‘Ms. Gonzalez and Mr. Alonzo did not know petitioner. Petitioner
did not have permission to enter into their apartment (Gonzalez: 677-82; 689-
93; Alonzo: Sé6~91).

13.  Detective SHAMICKA MEADOWS dusted Ms. Gonzalez’s
apartment for fingerprints (Meadows: 656). She recovered the gloves from
Ms. Gonzalez’s apartment, and sent them to be tested (Meadows: 658).

MELVIN SHAW, a criminalist with the New York City Police Department,
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tested the gloves for trace evidence, in an attempt to collect hairs and fibers
from the gloves (Shaw: 781). The Office of the Chief Medical Examiner later
created a DNA profile report from cells removed from the gloves ( Yanoff:
906).

14, On July 15, 2007, STACY BROWN, who was then six
months pregnant, was sleeping in her house, which was located at —
Road. Early that moming, she hgard a thump, woke up, noticed that her
sister’s luggage had been moved, and returned to sleep (Brown: 699-708, 754-
55).

15. At 1:00 p.m., Ms. Brown’s telephone rang and she got up
to answer it. Petitioner appeared in her bedroom. He was wearing her white
robe, had socks on his hands, and had a white towel or T-shirt covering his
face. She was wearing boy shorts, a bra, and a camisole shirt. Petitioner
forced Ms. Brown down on to her bed, and he held her face against her pillow.
Ms. Brown was not able to breathe. Petitioner fondled her buttocks and he
touched his erect penis to the outside of her anus (Brown: 708—'1 4, 735). Ms.
Brown thought petitioner was going to rape her (Brown:712). He asked her,

“Where's the money, bitch?” (Brown: 715).
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16.  Petitioner punched and choked Ms. Brown while she held
her stomach and tried to shield her unborn baby from the attack. The man also
demanded money and jewelry. He tied a T-shirt around Ms. Brown’s face.
She was able to see down, under the shirt, but she was not able to see her
attacker’s face (Brown: 713-16, 766-67).

17.  Petitioner dragged Ms. Brown into the kitchen, opened her
refrigerator, gulped from a container, spit iced tea on Ms. Brown and on the
floor, and dropped her iced tea container on the ground. He forced Ms. Brown
into another bedroom. Petitioner told Ms. Brown that he was going to put her
to sleep and he choked her until she was about to pass out. She defecated on
herself, énd petitioner called her a “nasty bitch” in an angry tone of voice
(Brown: 716-18, 767-69, 772).

18. Petitioner dragged Ms. Brown to the bathroom, threw her
in the shower, and told her to wash off. Ms. Brown tried to take the T-shirt off
of her face, but petitioner punched her in the face and prevented her from doing
so (Brown: 718-21).

19.  Petitioner grabbed Ms. Brown out of the shower, dragged
her back to a bedroom, and put her on the lower end of the bed. Petitioner told

Ms. Brown that he wanted to “lick her pussy” (Brown: 721-22). He touched
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his erect penis to the outside of her anus, and choked her until she could not
breathe. Ms. Brown defecated again, and petitioner put her on the toilet and
left the bathroom. Ms. Brown kicked the bathroom door shut and locked it.
She opened a window that was in her bathtub, hoisted herself up, and dove,
head first, out of the window. The window was eight feet above the ground.
Ms. Brown landed on the ground, on her back (Brown: 718-730). She crawled
to the front of her house, pulled herself up by grabbing her fence, and ran,
covered in blood and feces, to the house of her neighbor, SOPHIA MCINTOSH
(MclIntosh: 807). |

20. Ms. McIntosh opened her door, and saw Ms. Brown
covered in blood and feces. Ms. Brown was screaming that someone had
attacked her in her home. Petitioner had ripped off Ms. Brown’s camisole top
and, at this point, she was only wearing her bra and underwear. Ms. Brown fell
into Ms. Mclntosh’s foyer, grabbed her stomach, and screamed at Ms.
Mclntosh to call 911. Ms. Mclntosh called the police, and noticed a manina
white robe scaling the fence behind Ms. Brown’s house (McIntosh: 806-10).

21.  Ms. Brown was taken to the Jamaica Hospital trauma center
and was treated by Doctor LAWRENCE KRAMER, the attending physician for

Obstetrics and Gynocology (Kramer: 817-19). Ms. Brown had bruising and
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abrasions and she was kept at the hospital for three days so that she and the
unborn baby could be monitored (Kramer: 824). Ms. Brown never gave
petitioner permission to be in her house (Brown: 751).

22. Detective WILLIAM PORTER recovered the iced tea
container from Ms. Brown’s apartment and dusted the house for fingerprints
(Porter: 845-48). Police Officer YUAN YE vouchered the iced tea containér
(Ye: 796-801). It was sent to the laboratory for analysis, and a DNA profile
report was created from saliva recovered from the iced tea container (Porter:
849).

23, WILLIAM UMSTEAD, an expert in the field of fingerprint
analysis, examined the fingerprints that had been lifted in this case. The prints
were either of no value or did not match Kenneth Washington’s fingerprints
(Umstead: 600-614).

24. On October 10, 2007, petitionef’s DNA profile was found
in the New York State database. Petitioner’s DNA profile matched the DNA
profiles created from the genetic material on the T-shirt recovered from
Detective Whitaker’s house, the gloves recovered from Ms. Gonzalez’s

apartment, and the iced tea container recovered from Ms. Brown’s house
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(Stipulation: 894-95).  On October 11, 2007, Detective RICHARD
SANTANGELQ arrested petitioner (Santangelo: 871-72). Detective Curran
subsequently took a DNA swab from petitioner’s cheek and sent it for DNA
testing (Curran: 425-27).

25.  Petitioner was charged with three counts of Burglary in the
First Degree (New York Penal Law §§ 140.30[2] and [3]); three counts of
Burglary in the Second Degree (New York Penal Law § 140.25[2] ); two
counts of Assault in the First Degree (New York Penal Law § 120.10 [4]); two
counts of Assault in the Second Degree (New York Penal Law § 120.05[6});
Criminal Sexual Act in the First Degree (New York Penal Law § 130.50[1]);
and Sexual Abuse in the First Degree (New York Penal Law §
130.65[1]XQueens County Indictment Number 145/08).

26. Petitioner proceeded to trial before the Honorable Gregory
Lasak of the New York State Supreme Court, and a jury. At trial, the State
presented the testimony summarized above. In addition, Natalyn Yanoff, a
Criminalist Level Three in the Department of Forensic Biology at the Office

of the Chief Medical Examiner, and an expert in Forensic Biology, DNA

"The parties also stipulated that petitioner was not an identical twin.
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analysis, and the statistical significance of DNA profiles, testified about the
science of DNA and DNA analysis, and the results of the laboratory tests that
had been performed in this case (Yanoff: 896). Ms. Yanoff explained that, at
the time the evidence in this case was tested, OCME used thirteen standardized
areas of DNA, or “loci,” for analysis (Yanoff: 902-06, 926-27, 962-63). The
thirteen loci contained twenty-six alleles (Yanoff: 958).

27.  Ms. Yanoff explained that her colleagues created a DNA
profile for petitioner and Ms. Whitaker. Ms. Yanoff also examined cells that
were scraped from the neckline of the T-shirt that had been recovered from Ms.
Whitaker’s apartment. Her colleagues examined cells that had been scraped
from the gloves recovered from Ms. Gonzalez’s apartment, and the saliva that
had been recovered from the iced tea container that had been recovered from
Ms. Brown’s apartment (Yanoff: 906-11).

28.  Ms. Yanoff determined that a mixture of DNA was found
on the T-shirt. Ms.Whitaker’s DNA was present in the sample, and male DNA
was also present in the sample. Ms. Yanoff was able to create a male DNA
profile from the T-shirt. One locus tested inconclusive, and results at three loci
were available for only one allele, which provided full results for nine loci, and

partial results at one allele at three locus points (Yanoff: 922-25, 930).
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29. A mixture of DNA was found on the gloves recovered from
Ms. Gonzalez’s apartment, and a fnale DNA profile was created for the major
donor (Yanoff: 940-45). A male DNA profile was also created from the swab
that was taken from the iced tea container that had been recovered from Ms.
Brown’s apartment (Yanoff: 932-35).

30. Ms. Yanoff testified that the male DNA profile that had
been generated from the T-shirt, the gloves, and the iced tea container was
found in one in more than one trillion people. She concluded with areasonable
degree of scientific certainty that the DNA profiles from the T-shirt, the gloves,
and the iced tea containers all came from the same person, and that that person
was petitioner (Yanoff: 945-53).

31. Petitioner presented the testimony of JAMES MEMISHA,
who was a New York City Police Department detective in 2006. He brought
Emsf Pope to North Shore Hospital, showed him to Detective Whitaker, and
had him speak for her. Detective Whitaker told Detective Memisha that she
was not sure if Mr. Pope was the person who had broken into her room and
attacked her, but Detective Memisha indicated on his paperwork that Detective

Whitaker had identified Mr. Pope. The notation in Detective Memisha’s
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paperwork was a mistake, and Detective Whitaker had never identified Mr.
Pope as the perpetrator of the crimes against her (Memisha: 1023-27).

32. At the conclusion of the trial, petitioner was convicted of
three counts of Burglary in the First Degree (New York Penal Law §§
140.30[2] and [3]); three counts of Burglary in the Second Degree (New York
Penal Law § 140.25[2] ); two counts of Assault in the First Degree (New York
Penal Law § 120.10 [4]); two counts of Assault in the Second Degree (New
York Penal Law § 120.05[6]); Criminal Sexual Act in the First Degree (New
York Penal Law § 130.50[1]); and Sexual Abuse in the First Degree (New
York Penal Law § 130.65[1]). He was sentenced to determinate terms of
twenty-five years plus five years of post-release supervision on each first-
degree burglary count, fifteen years plus five years of post-release supervision
on each second-degree burglary count, twenty-five years plus five years of
post-release supervision on each first-degree assault count, seven years plus
five years of post-release supervision on each second-degree assault count;
twenty-five years plus twenty-five years of post release supervision on the
Criminal Sexual Act count; and seven years plus five years of post-release

supervision on the first-degree sexual abuse count.
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33.  Thecourtran the sentence on the first count, Burglary inthe
First Degree, concurrently with the sentence on sixth count, Burglary in the
Second Degree; the sentence on the seventh count, Burglary in the First
Degree, consecutively to the sentence on the first count and sixth count; the
sentence on the eleventh count, Criminal Sexual Act in the First Degree,
consecutively to the sentence on the first and sixth count, and consecutively to
the sentence on the seventh count; and the remaining eight counts —
specifically, the second count (Burglary in the First Degree), the third count
(Burglary in the Second Degree), the fourth count (Assault in the First
Degree), the fifth count (Assault in the Second Degree), the eighth count
(Burglary in the Sec;ond Degree), the ninth count (Assault in the First Degree),
the tenth count (Assault in the Second Degree), and the twelfth count (Sexual
Abuse in the First Degree), concurrently with each other and concurrently to
the four consecutive sentences under the first, sixth, seventh, and eleventh
counts. In total, petitioner was sentenced to a state prison term of ninety years,
plus twenty-five years of post-release supervision. Petitioner is currently
incarcerated pursuant to this judgment of conviction.

34. InAprilof2012 petitioner, through counsel, filed an appeal

in the New York State Appellate Division, Second Department, raising three
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claims. First, petitioner claimed that the trial court committed reversible error
when it denied petitioner’s challenge to two prospective jurors who had been
crime victims in the past. Second, petitioner claimed that ;he trial court
improperly qualified Natalyn Yanoff as an expert in the statistical significance
of the DNA profile and that it improperly limited petitioner’s cross-
examination of that witness. Third, petitioner claimed that the introduction of
DNA evidence violated his right to confrontation because the DNA test results
were introduced through an expert who did not test each piece of evidence.

35. In August of 2012, petitioner, pro se, filed a supplemental
brief raising four claims. First, petitionér claimed that he was denied his right
to a speedy trial and that his trial counsel was ineffective for failing to move
to dismiss his indictment on that ground. Sécond, petitioner claimed that the
trial court incorrectly charged second-degree burglary and, therefore,
improperly shifted the burden of proof. Third, petitioner claimed that his trial
counsel was ineffective for failing to request that‘ the burglary counts be
charged in the alternative. Fourth, petitioner claimed that his sentence was
excessive.

36. On August 13, 2012, the State filed a brief in response to

petitioner’s main brief, arguing that some of petitioner’s claims were

16

A000344
A534



unpreserved in the trial court and that they were all meritless. First, the State
argued that the trial court properly denied petitioner’s for-cause challenges to
the two prospective jurors because, while they might have been victims of a
crime in the past, they never expressed any bias against petitioner, any opinion
about the case, or an inability to follow the court’s instructions on the law. In
addition, the State argued that petitioner had failed to preserve his claim as to
one of the prospective jurors. Second, the State argued that the trial court
prc;perly qualified Natalyn Yanoff as an expert in forensic biology, DNA
analysis, and the statistical significance of the DNA profile, and limited
petitioner’s cross-examination of the witness to relevant issues that would not
mislead the jury.

37.  Third, the State argued — under both Williams v. Illinois,
132 S.Ct. 2221 (2012), and under relevant New York State Court of Appeals
-decisions — that it properly admitted the DNA evidence through the testimony
of the OCME criminalist, who performed the DNA testing on the recovered T-
shirt in Ms. Whitaker’s case and who interpreted the results generated by other
OCME employees in Ms. Gonzalez’s and Ms. Brown’s cases.

38. On January 28, 2013, the State filed a response to

petitioner’s pro se supplemental brief. First, the State argued that petitioner
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failed to provide the Court with a record sufficient to permit review of his
speedy trial claim and his claim that his attorney was ineffective for failing to
move to dismiss his indictment on speedy-trial grounds in the court below.
Second, the State argued that petitioner’s claim that the trial court’s burglary
charge was improper was unpreserved and rheritless. The State argued that the
court correctly instructed the jury that the State had to prove each of the four
elements of Burglary in the Second Degree, that the State had the burden of
proving petitioner’s guilt beyond a reasonable doubt, and the court explained
the definition of reasonable doubt to the jury. Third, regarding petitioner’s
claims that his attorney was ineffective for failing to object to the court’s
charge, the State argued that counsel provided him with meaningful
representation throughout his trial, and did not object to the court’s charge
because it was proper. In addition, the State argued that petitioner was not
prejudiced by counsel’s failure to object to the charge. Fourth, the State argued
that the court properly and lawfully sentenced petitioner to ninety years’
imprisonment, followed by five years’ post-release supervision, based upon the
severity of petitioner’s crimes, his criminal history, and his failure to show

remorse or to accept any responsibility for his own actions.
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39.  On July 3, 2013, the New York State Appellate Division
affirmed petitioner’s conviction. First, it held that the trial court acted within
its discretion when it denied petitioner’s for-cause challenges of the two jurors.
People v. Washington, 108 A.D.3d 576, 576-77 (2d Dept. 2013). Second, the
Appellate Division held that the trial court acted within its discretion when it
found that Ms. Yanoff was a qualified expert in statistical DNA analysis and
when it precluded petitioner from cross-examining the expert about out-of-
state DNA profiles. Id at 577.

40.  Third, the Appellate Division held that the DNA documents
were properly admitted because, standing alone, they did not link petitioner to
the crime, and because the critical analysis was performed by the testifying
witness. Id. at 577-78.

4]1. In addition, the Appellate Division rejected the claims
raised in petitioner’s pro se supplemental brief. First, it held that petitioner
could not raise his speedy trial claim because he had failed to move to dismiss
the indictment on that ground in the trial court. secvond, it rejected petitioner’s
claim that trial counsel was ineffective because that claim could not be

resolved without reference to matters outside of the trial record. /d. Third, the
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Court held that petitioner’s sentence was not excessive. Id. Finally, the Court
held that his remaining claims were unpreserved and without merit. /d.

42.  On August 18, 2013, petitioner, through counsel, filed an
application for leave to appeal to the New York State Court of Appeals. On
January 12, 2014, the State filed a response, and, on January 14, 2014; the
Court of Appeals denied petitioner’s application. People v. Washington, 22
N.Y.3d 1091 (2014).

The Current Petition

43. In his petition, filed in this Court on February 6, 2015,
petitioner, through counsel, Jonathan M. Kratter, Esq., claims that the state trial
court violated his right to confrontation by admitting evidence of DNA testing
at trial without the testimony of the scientists who performed the tests. As
explained in the attached Memorandum of Law, the Appellate Division
properly applied Supreme Court precedent when admitting the DNA evidence.
Indeed, a plurality of the Supreme Court found that similar DNA evidence was
admissible to support the conclusions of a testifying expert in Williams v.
Illinois, 132 S.Ct. 2221 (2012). And a fifth justice found that the same
evidence did not offend the Confrontation Clause because — like the evidence

in this case — it was not sworn-to or otherwise certified.
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WHEREFORE, and for the reasons set forth in the

accompanying memorandum of law, petitioner’s petition for a writ of habeas

corpus should be denied.

Sworn to before me this
13" day of May, 2015

//\\Q v
Notary Public

To: Paul Skip Laisure, Esq.
Appellate Advocates
111 John Street, 9" Floor

New York, New York 10038
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NANCY TALCOTT
Notary Public, State of New York
Reglstration #02TA6295261
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

— X
KENNETH WASHINGTON,

Petitioner,
-against-
THOMAS GRIFFIN, Superintendent,

Respondent.

- X
MEMORANDUM OF LAW

This Memorandum of Law, along with the accompanying
Affidavit and Respondent’s Exhibits, is submitted in opposition to petitioner’s
application for a writ of habeas corpus.

ARGUMENT

THE STATE COURT’S DECISION TO

REJECT PETITIONER’S SIXTH

AMENDMENT CLAIM WAS NOT

CONTRARY TO, OR AN UNREASONABLE

APPLICATION OF,CLEARLY ESTABLISHED

SUPREME COURT PRECEDENT.

Petitioner’s claim that the State violated his rights under the

Confrontation Clause of the Sixth Amendment does not warrant the granting
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of a writ of habeas corpus under the highly deferential standard of review
mandated by federal law. Indeed, the state court properly rejected this claim
on appeal, finding that the DNA documents admitted at trial did not contain
“testimonial” statements under the relevant Supreme Court precedent.
Petitioner, however, claims that those documents contained out-of-court
statements of the DNA technicians who tested the material and, therefore, the
State was required to produce those witnesses in order to produce the
documents. But\ petitioner has not shown that the trial court’s ruling rose to the
level of constitutional error, let alone that the Appellate Division’s decision to
reject this contention was contrary to, or an unreasonable application of,
established Supreme Court law, as required for habeas relief.

Under 28 U.S.C. § 2254(d), where a state court adjudicates a
claim on the merits, a federal court may not grant a writ of 'hébeas corpus
unless the petitioner establishes that the state court decision is contrary to, or
an unreasonable application of, clearly established federal law as determined
by the Supreme Court of the United States. The statute thus imposes a bar to
relief unless the petitioner can satisfy this “substantially higher threshold” than
the one applicable on de novo review. Schrirov. Landrigan, 550U.S.465,473
(2007).
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When the state court is determined to have adjudicated the claim
on the merits, a petitioner’s claim fails unless he can show that the State
Court’s decision rejecting his claim on appeal was contrary to, or an
unreasonable application of, clearly established Supreme Court precedent. 28
U.S.C. §2254(d)(1); Williams v. Taylor,529 U.S8.362 (2000). In analyzing this
issue, “[t]he threshold question is whether [the petitioner] seeks to apply a rule
of law that was clearly established at the time his state-court convictions
became ﬁnal.;’ Williams v. Taylor, 529 U.S. at 390. This means that a
petitioner must “identify a clearly established Supreme Court precedent that
bears on his claim.” Lolisco v. Goord, 263 F.3d 178, 191 (2d Cir. 2001). In
this regard, a petitioner cannot succeed by showing that the State court
misapplied circuit court precedent. See Yung v. Walker,311 F.3d 104 (2d Cir.
2002). If petitioner has failed to identify clearly established Supreme Court
precedent, the District Court need go no further. Sellan v. Kuhlman, 261 F.3d
at 309.

If the petitioner satisfies this hurdle, he must th_en establish that
the decision is either “contrary to” or an “unreasonable application” of the
precedent identified. A state court decision is “contrary” to Supreme Court

precedent if it applied the incorrect legal standard or rule to the case, or if it
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addressed a set of facts “materially indistinguishable” from a relevant Supreme
Court case and arrived at a result opposite to that reached by the Court.
Williams v. Taylor, 529 U.S. at 404-406. In determining whether a state court
has “unreasonably applied” Supreme Court precedent, “a habeas court must
determine what arguments or theories supported or . . . could have supported,
the state court’s decision; and then it must ask whether it is possible fairminded
jurists could disagree that those arguments or theories are inconsistent with the
holding of a prior decision of [the Supreme] Court.” Harrington v. Richter,
562 U.S. 86, 102 (2011). Under this highly deferential standard, “even a
strong case for relief does not mean that the state court’s contrary conclusion
was unreasonable,” Id., because AEDPA “imposes a ‘highly deferential
standard for evaluating state-court rulings,” Lindh v. Murphy, 521 U.S. 320,
333n.7(1997), and ‘demands that state-court decisions be given the benefit of
the doubt,” Woodford v. Visciotti, 537 U.S. 19,24 (2002).” Renicov. Lett, 559
U.S. 766, 773 (20‘1 0). And, in making its determination, the federal court
should consider the nature of the rule at issue because “‘[t]he more general the
rule’ at issue —and thus the greater the potential for reasoned agreement among

fair-minded judges — ‘the more leeway [state] courts have in reaching outcomes
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in case-by-case determinations.”” Renico v. Lett, 559 U.S. at 776 (quoting
Yarborough v. Alvarado, 541 U.S. 652, 664 [2004]).

Thus, before “obtaining habeas corpus from a federal court, a
state prisoner must show that the state court’s ruling on the claim being
presented in federal court was so lacking in justification that there was an error
well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.” Harrington v. Richter, 562 U.S. at 103. Indeed,
“federal judges are required to afford state courts due respect by overturning
their decisions only when there could be no reasonable dispute that they were
wrong.” Woods v. Donald, __ US.___, 135 S.Ct. 1372, *6 (2015).

Here, because the Appellate Division adjudicated the merits of
petitioner’s Confrontation Clause claim, its decision is entitled to deference in
this Court. And because petitioner cannot show that the state court’s decision
was contrary to, or an unreasonable application of, established Supreme Court
precedent, the writ should not issue.

Initially, the Appellate Division’s decision rejecting petitioner’s
claim constitutes an adjudication on the merits. The court specifically held that
petitioner’s right to confrontation had not been violated by the admission of the

DNA documents at issue, and, in addition to New York State cases, cited to the
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Supreme Court decision of Williams v. Illinois, 132 S.Ct. at 2221. Thus, this
Court is now required to apply section 2254’s deference to that ruling. Sellan
v. Kuhlmann, 261 F.3d 303 (2d Cir. 2001).

Second, applying that deferential standard of review to this case,
the state court’s determination cannot be said to have resulted in a decision that
was contrary to, or involved an unreasonable application of, clearly established
Supreme Court law. The Supreme Court’s decision in Williams v. lllinois, 132
S.Ct. at 2221, set forth the “clearly established” federal rule governing
petitioner’s claim, and, in that case, the Court held that the admission of DNA
evidence similar to the evidence at issue in this case did not violate the
Confrontation Clause.

Williams v. Illinois is the last in a series of three cases applying
the Supreme Court’s holding in Crawford v. Washington, 541 U.S. 36 (2004)
— which interpreted the Confrontation Clause through a historical analysis of
the right of confrontation as understood by the framers of the constitution — to
forensics reports. The right to confrontation developed, ‘according to the
Crawford Court, as a response to abuses of the civil law, which “condone[d]
examination in private by judicial officers” and which had been incorporated

in part into English criminal practice. Id. at 43. The framers understood the
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right of confrontation to prohibit out-of-court statements similar to the pre-trial
examinations by justices of the peace. /d. at 68.

The Court held that these “testimonial” statements were
inadmissible unless the witness was unavailable and the accused had a prior
opportunity to cross-examine the witness. /d. at 53-4. The Supreme Court,
however, declined to define the term “testimonial” with any specificity, leaving
that task to “another day.” /d. at 68. The Court concluded that, at a minimum,
this new rule would apply “to prior testimony at a preliminary hearing, before
a grand jury, or at a former trial; and to police interrogations” because “[t}hese
are the modern practices with closest kinship to the abuses at which the
Confrontation Clause was directed.” Id. at 51-52.

In Melendez-Diaz, 557 U.S. 305 (2009), the Supreme Court,
applying the holding of Crawford, held that certiﬁcates of the results of
scientific testing of controlled substances recovered from the defendant could
not be admitted at trial under the confrontation clause. At trial, the state had
“submitted three ‘certificates of analysis’ showing the results of the forensics
analysis performed on the seized substances,” reporting the weight of those
substances, and concluding that they contained cocaine. Id. at 308. “The

certificates were sworn to before a notary public by analysts™ at the state
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laboratory, and were subsequently admitted at trial over the defendant’s
objections. /d. at 308-09.

A five-member majority, relying upon two distinct rationales, held
that the certificates were improperly admitted. First, the Court concluded thai
the certificates were affidavits, squarely within the “core class” of testimonial
statements that the framers intended to exclude under the confrontation clause.
The Court noted that its prior descriptions of “core testimonial statements” in
Crawford v. Washington, 541 U.S. 36 (2004), twice included the term
“affidavits,” and the Court observed that the certificates in Melendez-Diaz
were, in fact, sworn, notarized affidavits admitted to prove a fact in dispute.
The Court therefore concluded that the “analysts’ affidavits” were clearly
testimonial in nature and were inadmissible, in the absence of prior
confrontation and a showing that the witness was unavailable.

Second, the opinion noted that the documents were not only made
with the knowledge that they might be used at trial, but that the sole purpose
of the documents under Massachusetts law was to provide prima facie
evidence of the nature and weight of the substance that the defendant was
charged with possessing. The analysts were undoubtedly aware of this fact, as

it was printed on the certificates themselves. /d. at 311. These facts provided
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further proof that the statements were testimonial in nature and therefore
inadmissible, absent testimony from the analysts.

The twin rationales behind the Court’s holding, however, are
limited by the concurring opinion written by Justice Thomas, who provided the
fifth vote for the Court’s majority. In his concurrence, Justice Thomas adopted
only the Court’s first rationale, that the certificates were affidavits and thus
clearly within the ambit of formalized testimonial materials that the framers
intended to preclude. He concurred separately to explain that he continued to

L1

adhere to his view that “‘the Confrontation Clause is implicated by
extrajudicial statements only insofar as they are contained in formalized
testimonial materials, such as affidavits, depositions, prior testimony, or
confessions.”” Id. at 329 (Thomas, J., concurring), quoting, White v. Illinois,
502 U.S. 346, 365 (1992) (Thomas, J., concurring in part and concurring in
judgment). Thus, Justice Thomas joined “the Court’s opinion . . . because the
documents at issue” were “quite plainly affidavits” and fell “within the core

class of testimonial statements governed by the Confrontation Clause.” /d. at

330 (internal quotation marks omitted).”

Indeed, as explained in the series of opinions that he cited in his concurrence, Justice
Thomas has consistently held a far narrower view of the confrontation clause than that
expressed by the other members of the majority. In his concurring opinion in White v.
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And, because Justice Thomas’s vote was necessary for the
majority in Melendez-Diaz and because it was decided on narrower grounds
than stated in the main opinion, that decision has precedential effect only under
the rationale stated in Justice Thomas’s concurrence. As the Supreme Court
explained in Marks v. United States, 430 U.S. 188 (1977), “When a fragmented
Court decides a case and no single rationale explaining the result enjoys the
assent of five Justices, ‘the holding of the Court may be viewed as that position

taken by those Members who concurred in the judgment on the narrowest

Hlinois, Justice Thomas first expressed his view that the confrontation clause should be
narrowly construed to implicate only a “discrete category of testimonial materials that was
historically abused by prosecutors as a means of depriving criminal defendants of the benefit
of the adversary process.” 502 U.S. 346, 365 (1992) (Thomas, J., concurring). These
included only formalized testimonial materials, such as “affidavits, depositions, prior
testimony, or confessions.” Id. Later, in Crawford v. Washingion, 541 U.S. at 51-2, the
Court expressly acknowledged Justice Thomas’s narrow definition of testimonial statements
in White, quoting it as one of the possible formulations for this term, but found it unnecessary
to adopt one definition over others for the purposes of that case.

In Davis v. Washington, 547 U.S. 813, 836-37 (2006), Justice Thomas wrote
separately, again expressing his view that “testimonial™ statements required “some degree
of solemnity,” as found in formalized statements such as affidavits, depositions, prior
testimony, or confessions. Applying this limitation to the facts in Davis, Justice Thomas
observed that none of the statements at issue in that case — which included a victim's crime-
scene statements to police officers that the majority held were inadmissible — constituted
formalized testimonial materials within the ambit of the confrontation clause. /d at 840.
Under Justice Thomas’s view, these statements did not constitute a “formalized dialogue”
similar to the “Marian examinations” held before magistrates and “there was no suggestion
that the prosecution attempted to introduce the [statements] at trial in order to evade
confrontation.” /d ; see also Giles v. California, 554 U.S. 353, 377-78 (2008) (reiterating
view that statements made to police are not testimonial absent “formalized dialqgue” similar
to Marian bail examinations before magistrates).
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grounds....”” Id at 193 (quoting Gregg v. Georgia, 428 U.S. 153,169 n. 15
[1976]). In Melendez-Diaz, the narrowest grounds were provided by the
necessary concurrence of Justice Thomas. Thus, the holding of Melendez-Diaz
only precluded from trial only sworn statements of fact made out of court for
the purpose of introduction as evidence at trial.

Following Melendez-Diaz, the Supreme Court decided the case of
Bullcoming v. New Mexico, ___U.S. | 131 S. Ct. 2705 (2011). In
Bullcoming, the Court held that a certified laboratory report, containing the
results of a blood-alcohol test, could not be introduced into evidence through
a second analyst who did not perform or observe fhat test. Id. at2713. In that
case~ citing its decision in Melendez-Diaz — the Court held that “[a]n analyst’s
certification prepared in connection with a criminal investigation or
prosecution . . . is ‘testimonial,’ and therefore within the compass of the
Confrontation Clause.’; Id at2713-14.

Finally, in Williams v. Illinois, 132 S. Ct. at 2221, the Supreme
Court held that the admission of laboratory reports containing DNA data at a
trial of a defendant for rape did not violate the Confrontation Clause. First, a
four-justice plurality held that this evidence, which was admitted to support a

testifying expert’s conclusion, did not constitute hearsay and, therefore, did not
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violate the Confrontation Clause. [d. at 2228. In addition, the plurality
provided a “second, independent basis” for its decision, holding that the report
would not have violated the Confrontation Clause even if it had been admitted
into evidence. The plurality held that the report at issue was “very different
from the sort of extrajudicial statements, such as affidavits, depositions, prior
testimony, and confessions, that the Confrontation Clause was originally
understood to reach.” Id. The plurality found that the lab produced the report
" not to introduce as evidence against a known defendant, but “for the purpose
of finding a rapist who was on the loose.”

The plurality further explained that a DNA profile “tends to
exculpate all but one of the more than 7 billion people in the world today,” and
that the Confrontation Clause never intended, by compelling the testimony of
all the technicians who worked on a report, to “encourage prosecutors to forgo
DNA testing and rely instead on older forms of evidence, such as eyewitness
identification, that are less reliable.” Id. And it noted that a defendant who
wished “to probe the reliability of the DNA testing done in a particular case .
. . may always” subpoena the technicians. /d.

In Williams, swabs were taken from a rape victim, sent by a

detective to the Illinois State Police lab, and sent to Cellmark Diagnostics
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Laboratory for testing. /d. at 2229. The Cellmark lab then produced a report
of a male DNA profile, which was later matched to the defendant. Id. At trial,
three forensic analysts testified, including a DNA analyst who testified that the
defenda;ﬁt’s DNA matched the DNA recovered from the victim. /d. at 2230.
That expert based her opinion on a series of reports from Cellmark, which were
not admitted into evidence, and she was cross-examined about her knowledge
of Cellmark’s practices. /d. at 2230-31.

Addressing the defendant’s Confrontation Clause claim, the four-
member plurality of the Court first noted that the Clause excluded from
evidence only statements that were offered to prove the truth of the matter
asserted. /d. 2235. And it found that the DNA expert testified to the truth
only for matters about which she had personal knowledge. /d While the
expert testified to a conclusion based upon the premise that semen was
recovered from vaginal swabs taken from the victim, the Court found that there
was no evidence that the fact-finder — in that case the trial court — took the
answer based upon this premise as substantive fact. /d. at 2236. To the extent
that this “basis” evidence was admitted, reasoned the plurality, it was for the
nonhearsay purpose of showing the logic of the expert’s reasoning. /d. at
2240.
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The Williams Court also distinguished Melendez-Diaz and
Bullcoming, finding that the certified forensics reports in those cases were
admitted for the purpose of proving the truth of the matter. Id. In Williams,
the report was not admitted to establish that it contained the defendant’s DNA
profile, but only for the limited purpose of determining whether there was a
match between the profile of the DNA taken from the defendant’s blood and
the réport from Cellmark. /d. at 2240.

Second, after determining that the report was not admitted for its
truth, the plurality held that there would still be no Confrontation Clause
violation even if the report had been admitted for its truth. Jd. a1 2242. The
Court noted that the recent cases addressing the Confrontation Clause had
found two rationales for finding an abuse — the statements were made for the
primary purpose of accusing someone of criminal conduct or were formalized
statements “‘such as affidavits, depositions, prior testimony, or confessions.”
Id. In Melendez-Diaz and Bullcoming, the excluded documents were the
equivalent of affidavits created for the purpése of proving guilt at trial, and the
technicians who prepared them must have understood their incriminating

nature. /d at 2243.
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Under this primary purpose analysis, the plurality held that the
reports at issue in Williams were created to catch a rapist, and that the
technicians could not have known that the generated reports would implicate
the defendant. Id. at 2243-44. Indeed, the Court noted that DNA lab
technicians generally do not know whether their work “will turn out to be
incriminating or exonerating — or both.” /d. at 2244. Thus, “the use at trial of
a DNA report prepared by a modern, accredited laboratory ‘bears little if any
resemblance to the historical practices that the Confrontation Clause aimed to
eliminate.”” Id. (quoting Michiganv. Bryant, __US. 131 S.Ct. 1143
[2011] [Thomas, J., concurring}).

The plurality was joined by two concurrences. The first, by
Justice Breyer, joined the plurality opinion in full. /d at2252. The second, by
Justice Thomas, joined only in the result and disagreed with the plurality’s
holding that the statements were not hearsay. /d. at 2255-56. Instead, Justice
Thomas — following his own jurisprudence discussed above — found that the
report was testimonial because, unlike the affidavits in Melendez-Diaz and
Bullcoming, it was “neither a sworn nor a certified declaration of fact.” Id. at

2260. While the “report [was] signed by two ‘reviewers,”” they did not
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“purport to have performed the DNA testing [or] certify the accuracy of those
who did.” Id. at 2260.

Here, under similar facts to those in Williams, this Court should
not disturb the State court’s determination that petitioner’s right to confront
witnesses was not violated. At trial, the State sought to introduce into evidence
three files that were generated by the OCME laboratory as business records
(Yanoff: 907-09). Ms. Yanoff testified that each of the three cases on trial had
a team of DNA analysts working on it, and each case was assigned an
interpreting analyst, whose job was to review all of the paperwork in the case
file and to make conclusions on the findings (Yanoff: 910). Ms. Yanoff
testified that she did not prepare every document that was contained in each
case file, but that she did personally examine the evidence related to case
number FB06-1479 (Cassandra Whitaker’s case), and she personally prepared
the reports on all three cases (Yanoff: 909-912). Defense counsel objected to
the admission of the files on the ground that their admission violated the New
York State and Federal constitutions because the file contained paperwork that
was prepared based on work done by other people who the defense would not

have an opportunity to confront (Yanoff: 912-13). The court overruled
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petitioner’s objection, and admitted the three files into evidence (Yanoff: 914-
16).°

Here, the admission of the OCME reports did not violate the
Confrontation Clause as it has been defined by either the plurality or
concurring opinion in Williams. Under the plurality’s rationale, the reports
were admissible both because they were admitted to explain the reasoning of
the testifying expert — and not for their truth — and because they were not made
with the primary purpose of establishing petitioner’s guilt. First, as discussed
above, Williams held that an expert witness may testify to an opinion based
upon facts of which she has no personal knowledge. Williams v. Illinois, 132
S. Ct. at 2233. And because these underlying facts are introduced solely to
demonstrate the basis of the expeft’s‘reasoning — and are not considered for
their truth — there is no Confrontation Clause violation. /d. at 2235. For this
reason alone, the documents were admissible.

Second, the files in this case were not testimonial because they did
not have the primary purpose of establishing the guilt of a targeted individual.

See Williams v. Illinois, 132 S.Ct. at 2243-44; People v. Brown, 13 N.Y.3d

* The files were admitted as People’s Exhibits 33, 34, and 35.
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332,340(2009). The OCME technicians who prepared the DNA reports of the
biological material recovered in the three cases could not have had the
“primary purpose” of creating evidence for use in petitioner’s case because he
was not a known suspect at the time they tested the material.

Moreover, none of the technicians preparing the DNA reports —
including those who tested the swab-taken from petitioner — had any purpose
other than performing some discrete step in the testing process: Indeed, the
OCME isnot a law-enforcement entity and no technician at the OCME’s office

-could have known ifthe profile she created would actually incriminate anyone;
in fact, it is possible that the results of the OCME tests would have exonerated
someone. As the plurality held, “the use at trial of a DNA report prepared by
amodern, accredited laboratory ‘bears little if any resemblance to the historical
practices that the Confrontation Clause aimed to eliminate.”” Id. (quoting
Michigan v. Bryant, 562 U.S. 344 [2011] [Thomas, J., concurring]). And Ms.
Yanoff explained at trial that the samples were prepared by an assembly line
of analysts (Yanoff: 910-11; 985-87). Their primary purpose was to prepare
the biological samples for processing in a machine, and they cou‘ld not have
replicated petitioner’s DNA, had they intended to, with a computer-generated

series of graphs.
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Indeed, examining the admitted documents, the key information
interpreted by the testifying analyst was a series of computer-generated graphs
(Yanoft: 986). The lab technicians did nothing other than prepare the samples
for this final process. It was the machine that produced a profile that was
ultimately interpreted at triél. See Peoplev. Brown, 13 N.Y.3d 332,340 (2009)
(admitted DNA report not testimonial “because it consisted of merely
machine-generated graphs, charts and numerical data”). Therefore, no one at
OCME “could have possibly have known that the profile that it produced
would turn out to inculpate” petitioner. Williams,132S.Ct.at2243-44. Thus,
each lab technician’s “primary purpose” was to perform her specific duty in
processing biological materials, no£ to create a statement for the introduction
as evidence at petitioner’s trial.

" The only OCME employee who offered a statement intended to
be admitted at trial was Ms. Yanoff, who reviewed the process and interpreted
the machine-generated profile. As the analyst who read the computer
generated data and testified to the result, she was, therefore, the one analyst
whose testimony was necessary in court. Indeed, unlike the surrogate analyst
who testified in Bullcoming — who offered testimony that “could not convey

what [the technician who performed the test and certified the results] knew or
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observed about the events his certification concerned, i.e., the particular test
and testing process he employed,” Bullcoming v. New Mexico, 131 S. Ct. at
2715 —the analyst here supervised the process and analyzed the results. And
unlike the testifying analyst in that case, she did not have to rely on a witness’s
certification of the machine-generated results because she had the printout
made by the machine. Thus, the one analyst who made a statement for the
purpose of establishing a fact at trial made her statements under oath at that
trial.

In addition, applying the holding of Justice Thomas, the DNA
reports at issue and Ms. Yanoff’s testimony about them were admissible.. In
this case, the certification on People’s Exhibits 33, 34, and 35 merely attested
to the fact that file was a business record, and that the copy of the records
provided to the parties was a true and correct copy of the original records.
Nowhere in the records is there any certification as to the accuracy of the
results contained in the records. Exhibits 33, 34, and 35 contain mostly charts,
graphs, and numerical data, and the signatures that appear within the records
do not certify the accuracy of the results. As such, the records at issue in this
case are no more formal than those in Williams, and so they were properly

admitted in this case.
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Nevertheless, despite the similar nature of the facts of this case
and Williams, petitioner claims that the Appellate Division unreasonably
interpreted that case by finding that the admission of the DNA feports did not
violate the Confrontation Clause. First, to the extent that petitioner relies on
the Court’s holdings in Melendez-Diaz and Bullcoming (Petition: 18-19), a
majority of the Supreme Court simply never has held that the admission of
unsworn documents from a scientific laboratory violate a defendant’s right to
confrontation. In both of those decisions, sworn-to laboratory reports were
admitted at trial to prove the truth of the matter asserted. In his concurrence
in Melendez-Diaz, Justice Thomas clarified that he only was joining the
majority opinion adopted under one of the Court’s rationales — that the
certificates were affidavits and thus clearly within the ambit of formalized
testimonial materials that the framers intended to preclude. He adhered to his

444

view that “‘the Confrontation Clause is implicated by extrajudicial statements
only insofar as they are contained in formalized testimonial materials, such as
affidavits, depositions, prior testimony, or confessions.”” Id. at 329 (Thomas,
J., concurring), quoting, White v. Illinois, 502 U.S. 346, 365 (1992) (Thomas,

J., concurring in part and concurring in judgment). Without this fifth vote, the

Williams dissenters never could have formed a majority to apply their “primary
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purpose” test to the work done in a certified scientific laboratory. Thus,
Bullcoming and Melendez-Diaz are constrained to preclude only the admission
of sworn-to affidavits at trial, and say nothing about the documents at issue
here.

In addition, as discussed above, while defendant attempts to
distinguish this case because he was swabbed and tested after his arrest, the
plurality in Williams still would have admitted the report (Petition: 18-9).
First, as discussed above, Williams held that an expert witness may testify to
an opinion based upon facts of which she has no personal knowledge.
Williams v. Illinois, 132 S. Ct. at 2233. And because these underlying facts are
introduced solely to demonstrate the bésis of the expert’s reasoning — and are
not considered for their truth — there is no Confrontation Clause violation. /d.
at 2235.

Second, as discussed above, the primary purpose of the lab
technicians was not to accuse defendant, because the computer generated the
only relevant information that was interpreted at trial by the testifying analyst.
The technicians simply processed the biological material. And while Williams
noted that the lab’s purpose in that case was, in part, to catch a rapist, it also
found that, where, as here, a group of technicians works on a sample, “it is
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likely that the sole purpose of each technician is simply to perform his or her
task in accordance with accepted procedures.” Id. at 2244. Therefore, the
plurality would have found no Confrontation Clause violation under the
circumstances here.

And, as discussed above, Justice Thomas would find that
petitioner’s confrontation rights were violated under the circumstances here
because the lab results were not sworn-to by an out-of-court _declarant. Thus,
five justices would find this DNA evidence admissible.

In addition, a different result was not warranted in this case
because, as petitioner claims, it was tried in front of a jury and not solely a
judge (Petition: 18, FN 5). While the plurality noted that the dissent was
misguided in thinkiﬁg that certain testimony might have confused a trial judge,
that was simply dicta. Williams, 132 S.Ct. at 2236-37. The right to
confrontation is the same in front of a jury as in front of a judge.

Finally, in the habeas posture of this case, petitioner simply
cannot claim that any clear Supreme Court precedent exists tﬁat would compel
a granting of his petition. The Supreme Court, quite clearly, is fractured and
cannot muster a majority on this issue. Under these circumstances, the

decision of the New York State Appellate Division that the admitted DNA
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profiles — which did not contain any sworn-to statements and which had to be
interpreted by an expert who testified live at trial — did not violate petitioner’s
right to confrontation was “eminently reasonable and entirely consistent with
relevant Supreme Court precedent.” Thompsonv. Besio, __ F.Supp. _ ,2014
U.S. Dist. LEXIS 52144, *22 (E.D.N.Y. 2014). Indeed, no majority of the
Court ever has held that the admission of unsworn DNA documents violated
the Confrontation Clause.

In sum, the state court properly admitted the DNA documents at
trial and the admission of those documents did not violate petitioner’s right to
confront the witnesses against him. Because petitioner has failed to show that
the state courts contravened or unreasonably appli‘ed Supreme Court precedent

in rejecting his contention, petitioner’s claim must be denied.
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CONCLUSION
For the reasons set forth above, petitioner’s petition for a writ of

habeas corpus should be denied.

Respectfully submitted,

RICHARD A. BROWN
District Attomey
Queens Counsel

JOHN M. CASTELLANO
JOHNNETTE TRAILL
WILLIAM H. BRANIGAN

Assistant District Attorneys
of Counsel

May 13,2015
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT CF NEW YORK

_________________________________________ «
KENNETH WASHINGTON,
Petitioner,

-against- : 15-CV~06G32 (FB}

THOMAS GRIFFIN, Superintendent,
Green Haven Correctional Facility,

Respondent.

_________________________________________ %

REPLY MEMORANDUM OF LAW

L BECAUSE THE UNITED STATES SUPREME COURT HAS
- CLEARLY ESTABLISHED THAT 2 FORMALIZED DNA TEST

= REPORT CONCERNING A SAMPLE TAKEN FROM RN
’ INDIVIDUAL ACCUSED GF A CRIME TO PROVE HIS
GUILT Is TESTIMONIAL, PETITICNER HAS
" DEMONSTRATED THAT THE STATE COURT DECISIONS
PERMITTING THE T”““””UCTION OF SUCH 2 REPORT
THROUGH & WITNESS WHC  LACKED FIRSTHAND
. KNCWLEDGE OF THE TESTING AND WHO ©DID NOT
e~ DEVELOP THE PROFILE WAS AN UNREASONABLE
APPLICATION OF FEDERAL L&w  AS CLEARLY
ESTABLISHED BY THE UNITED STATES SUPREME COURT
IN CRAWEORD v. WASHINGTON, 541 U.S. 36 (2004},
BULLCOMING V. NEW _ MEXICO, 131 §.CT. 2705
(2011), AND WILLIAMS V. ILLINQIS, 132 5.CT.
2221 (2012).

In 1its response, the B3tate argues that Petltioner has not
demonstrated a violation of clearly established federal law as
Y

determined by the Supreme Court (Affidavit and Memorandum of Law in

Oppcsition (“Response”) at 27-34. However, in relying on Williams
v, Illineis, 132 S8.Ct. 2221, 228 (2012), the State failed to

account for the fact that the DNZ report underlying the contested
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expert testimony was not introduced in evidence in that case, as it
was in this one (see Response at 38). The distinction is important
because, in Williams, not having been introduced intc evidence, the
“fact” of the DNA profile in the underlying report that the
testifying analyst was discussing was not introduced for its truth.
Here, the DNA report concerning petitioner’s cheek swab was
introduced in evidence and, therefore, was offered to prove its
truth. Moreover, the records in this case were admitted for their
truth as they were certified in accordance with C.P.L.R. § 4518
(made applicable to criminal proceedings by C.P.L. § 60.10), which
states that “"DNA records or reports . . . are prima facie evidence
of the facts contained therein”. As a result, petitioner’s case is
in the posture the Supreme Court addressed in the second part of
its opinion.
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accompanied by a sworn affidavit (Response at 35%-41).° That
argument fails for the simple reason that the exhibit the State

admitted 1ntc evidence was a single report certified as an cfficial

pusiness record of the OCME, nct a series ci separate reports.
Because the certification of that exhibit bears the OCME seal and

signed by certifier attesting, under C.P.L.R § 4518, that it

'.l
)
j43]

is "a true and accurate copy" of the original records maintained by
OCME, the exhibit as a whole meets the formality requirements

outliined by the Supreme Court. Melendez-Diaz, 557 U.3. at 310

[

55, 2260-261

{(“Certificates of Analysis”); Williams, 132 5.Ct. at 2
{Thomas, J., concurring in the Jjudgment) (DNA reports "lacked the
reguisite ‘formality and solemnity’ o be considered

‘testimonial’ ¥ .-

The State also claims that the analysts who developed the
DNA profile from petitioner’s cheek swab did not have the primary
purpose of creating evidence against petitioner pecause they had
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OFFICE OF CHIEF MEDICAL EXAMINER \EF MEDIC,

520 FIRST AVE. NEW YORK, NEW YORK 10016 ‘%\\ YORE g %,

Department of Forensic Biology
421 East 26™ Street, New York, New York 10016
Mechthild Prinz, PhD, Director
Telephone: 212 323 1200 Fax: 212 323 1590
Email: mprinz@ocme.nyc.gov
Official Website: http://www.nve . gov

Certification as a Business Record

I Sandra Matos , have been delegated to certify records by
Charles S. Hirsch, M.D., Chief Medical Examiner of the Office of Chief Medical Examiner according to Rule
4518 of the New York C1v1l Practice Law and Rules.

The Office of Chief Medical Examiner is a governmental office organized under §557 of the New York City
Charter and Sections 17-201 through 17-206 of the New York City Administrative Code.

All records contained in the Office of Chief Medical Examiner Department of Forensic Biology case file
number: FB(7-S0596 (2 of 2) , page numbers: ————orether
identifying information such as:
were prepared by the Office of Chief Medical Exarmner in the regular course of
business within the Department of Forensic Biology. It is the regular course of business of the Office of Chief
Medical Examiner Department of Forensic Biology to prepare the records attached to this certification.

I have examined the original records maintained by the Department of Forensic Biology concerning case file

number: FB07-50596 (2 of 2) . page numbers; —— /A/H ——
. or other identifying information such as: - e

[ have compared the copies of these records to the originals, and I attest that the records attached to this
certification are a true and accurate copy of the originals records maintained by the Office of Chief Medical

Examiner Department of Forensic Biology.

On this 19th  dayof May , 2010 [ have affixed the official seal of the
Office of Chief Medical Examingrtp certify these copies as genuine and as business records of the Department

of Forvl/&ology.
y .
/gﬁ/méﬁ ﬁffj&

Signati¥e of Name of Certifier

{Seal of the Oftice of Chief Medical Examiner]
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OFFICE OF CHIEF MEDICAL EXAMINER s vonxéc,,‘){
520 First Avenue, New York, New York 10016

DEPARTMENT OF FORENSIC BIOLOGY
421 East 26" Street, New York, New York 10016
Mechthild Prinz, PhD, Director
Telephone: 212.323.1200 Fax: 212.323.1590
Email: dnalab@ocme.nyc.gov
Official Website: http:/www.nyc.gov/ocme

DATE: April 26,2010

LABORATORY REPORT
SUSPECT: Kenneth Washington NYSID NO: 8120861Z LAB NO: FB07-S0596
COMPLAINT NO: 2006-105-07354 ARREST NO: Q07658723R START DATE: 04/22/10

2006-105-10865
2007-113-06277

ADDITIONAL REPORT

This is an additional report. For previous results, evidence received, and disposition, see report dated April 4,
2008.

SUMMARY OF RESULTS:

The DNA alleles from the suspect, Kenneth Washington, are the same as the DNA alleles of the male donor
from cases:

FB number victim’s name report dates
FB07-02443 QS November 19, 2007
FB07-01468 gy August 29, 2007
FB06-1479 UC#7615 December 15, 2006

_____ The DNA alleles from the suspect, Kenneth Washington, do not match any other previous PCR (STR) DNA

cases to date.

The DNA results above will be entered into the OCME local DNA databank.

A000382
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FB07-S0596 Q o @ Kenneth Washington

EXAMINATIONS:

Blood and other physiological fluids and tissues contain polymorphic ("many forms") genetic markers which
can differ from person to person. These genetic markers are inherited, that is, pass from generation to
generation and can be used to compare biological samples from different sources. Genetic markers occur
because of changes (mutations) that occur in a person's hereditary material, DNA (Deoxyribonucleic Acid).

DNA can be recovered from biological samples such as blood, bone, hair;’saliva, semen, and skin cells. Using a
technique known as quantitative real time polymerase chain reaction (qQRT-PCR), the amount of DNA extracted
from samples can be measured. If sufficient DNA is detected, further DNA testing can be performed.

Alternative forms of DNA are called alleles; they are found at the same location of the DNA (locus, plural loci)
on homologous (matching) chromosomes. An individual can have a maximum of two different alleles at a
particular locus, one on each homologous chromosome. A group of two alleles from the same locus constitutes

atype.

Several different loci may be analyzed simultaneously usj‘ng?:iaf‘ technique known as the polymerase chain
reaction (PCR). This technique allows small amounts of DNA to be amplified; after amplification, the alleles
present in the sample are identified.

The loci tested may include the short tandem repeat (STR) loci [D8S1179, D21S11, D78820, CSF1PO,
D3S1358, THO1, D13S317, D16S539, D2S1338, D19S433, vWA, TPOX, D18S51, D5S818, FGA]. The STR
loci exhibit length polymorphisms which are variations in the number of core repeats, which are 4 base pairs in
length. STR alleles are named according to the number of core repeats present at the locus. Each locus has

between 8 and 32 identifiable alleles.

The loci tested may also include the Amelogenin locus, which is located on the chromosomes X and Y, and can
be used to determine the sex origin of an unknown sample. '

20f4
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'FB07-80596

Locus Chromosome
D8S1179 8
D21S11 21
D7S820 7
CSF1PO 5
D3S1358 3
THO1 11
D138317 13
D16S539 16
D2S1338 2
D198433 19
vWA 12
TPOX 2
D18S51 18
D5S818 5
FGA 4

Q - @ Kenneth Washington
Alleles

<8,8,9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19, >19
<24,24,24.2,25,26,27,28,28.2,129,29.2, 30,302, 31, 31.2, 32, 32.2,
33,33.2,33, 33.2, 34, 34.2, 35, 35.2, 36, 37, 38, >38

<6,6,7,8,9,10,11, 12, 13, 14, 15,>15

<6,6,7,8,9,10,11, 12, 13, 14, 15,>15

<12,12,13, 14, 15, 15.2, 16, 17, 18,19, >19
<4,4,5,6,7,8,83,9,9.3,16,11,13.3,>133

<8,8,9,10,11, 12,13, 14, 15,>15

<5,5,8,9,10,11,12, 13, 14, 15,>15

<15,15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, >28
<9,9,10,11,12,12.2,13,13.2,14,14.2,15,15.2,16,16.2, 17,
17.2,>17.2 '

<11,11,12,13, 14,15, 15.2,16, 17, 18,19, 20, 21, 22, 23, 24, >24
<6,6,7,8,9,10,11,12,13,>13

<7,7,9,10,10.2,11,12,13,13.2, 14, 14.2, 15, 16, 17, 18, 19, 20, 21, 22,
23,24, 25, 26, 27, >27

<7,7,8,9,10, 11,12, 13, 14, 15, 16,>16

<17, 17, 18,19, 20, 21, 22, 23, 24, 25, 26, 26.2, 27, 28, 29, 30, 30.2, 31.2
32.2,33.2,42.2,43.2,44.2,452,46.2,47.2,48.2,50.2,51.2,>51.2

Jof4
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FB07-S0596 @ @ Kenneth Washington

EVIDENCE RECEIVED:
ITEM VOUCHER DATE RECEIVED DESCRIPTION

1 R361863 04/21/10 buccal swab from Kenneth Washington

DISPOSITION:
The following items will be retained in the laboratory:
DNA extracts from samples and controls tested

The remainder of the evidence has been returned to the OCME Evidence Unit.

Analyst: /J W/

Natalya YanoffV
Criminalist I1]

. .[ 2141t0
Administrative Review Date: l / !

Administrative Reviewer: AT

4 0f4
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FORENSIC BIOLOGY - REPORT ROUTE SHEET

DATE EFFECTIVE APPROVED BY PAGE
07-11-2009 P. Wojtowicz 1of1
FB number _FB07- 08546 Initials/Date:_ AT "t:/o’l 5/10

Please send this report to the following (circle all that apply):

1.

©
®

OCME Records
NYPD ECMS Complaint Number(s):__ 200 &~ [0§-07359
2006 - /05 -/0PE(
o007 —113~06977
Daoficc. Bx K M (Q) R
i Ao o..‘gMO
Offense Type Victim/Complainant* _ YC #76/L”

Suspect** Y4 W%?/Vé‘v g

*If available; if multiple victims, enter one name

**Enter when file has no listed victim (e.g., S files, CPW cases); if multiple suspects, enter one name

Borough Designated E-Mail Address for Reports to DAOs
Bronx (Bx) singerr@bronxda.nve. gov
Brooklyn (K) - OCMEfbio@brookiynda.org
Manhattan (M) silberbergl@dany.nve.gov
Queens (Q) ecrosenbaum@gqueensda org
Staten Island (R) DNA@rcda.nve.gov

Other (e.g., outside jurisdiction, corporation counsel, AUSA)

Name of Recipient

E-mail or FAX

Other information

Distribution Completed (Initials/Date): ; ll’,\J H3 N}

Controlled versions of Department of Forensic Biology Documents exist only on the OCME intranet.
All printed versions are non-controlled copies. -
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Forensic Biology - DNA PROFILE EVALUATION FORM

DATE EFFECTIVE APPROVED BY AGE
1/27/2010 Eugene Lien 1of 1
Laboratory No: FB07-S0596 Form Prepared By: FC 7%
; *. : 1. j
Specimen ID*: N /A lnterpretm? Anal}(st : N
Suspect's Name: Kenneth Washington Source of profile identified: -N
Profile Type _LINKAGE Status Specimen Category / Index
Suspect Profile Lmu QLHNKAGE“ Suspod-—Kllawn—
ovW""on WM NPT
" CODIS CORE LOCI
D351358 vWA FGA D8S1179 | D21811 D18S51 D5S818 | D138317 D75820
14,15 16, 18 20, 21 12,17 30,35 14,17 12,13 11, 12 10
CODIS CORE LOCI OTHER LOCI Amelo-
D16S539 THO1 TPOX CSF1PO | D281338 [ D984} v g genin
9,13 6 68 11 19,22 | %3157 r’ Y X, Y
Match to any other cases locally? ® N
if yes, list other specimen ID's below:
07-02443-345-CIA-0 intois? (¥) N
07-0I146£-003-CS-0 intbis? (Y N
061479 —a27- 15S-0 inLDIs? (¥ N
IniDIS? Y N
Eligible Profiles - see the CODIS manual for complete eligibility requirements
Profile checked against Lab Types Initials DG Date Y.2&-10
Profile checked against LINKAGE Initials DG Date 4.z2€£-10
Profile checked against LDIS Initials M Date -’-{Zé 6[w
Profile entered into LINKAGE Initials b Date 4-2.4-10
Profile review” by initiats jgw Date OYRZID
Initials Date
Profile entered into LDIS Initials N {A Date N ZA
801S upload/search confirmed Initials M‘ QC{::JWQ Date A gj}yz )

1. The Interpreting Analyst, by initialing here, is acknowledging that the DNA profile is efigible for LINKAGE and/or the appropriate specimen

category.

2. Profile review includes evaluation of the data associated with the DNA profile, review of associated positive and negative controfs, confirming
the eligibility of the DNA profile for LINKAGE and/or the appropriate specimen category, as well as ensuring that appropriate exemplars and/or
efimination sampies have been requested at least twice.

A000387
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FORENSIC BIOLOGY ~ DNA EXTRACTS TRACKING WORKSHEET

DATE EFFECTIVE APPROVED BY PAGE
12/7/2009 Eugene Lien 1of1
FB07-S0596
EXTRACTION DATE: 04/23/10 - TIME: 08:00
A (s) KW dup
B
C
D
E
F
G
H
I
J
K
L
M
N
@)
P
SAMPLE(S) ALIQUOT BY DATE PURPOSE
A R i YRR INIE

v

SAMPLES IN. CRYOBOX E703/E704

A000388
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FORENSIC BIOLOGY - DNA EXTRACTS TRACKING WORKSHEET

A579

DATE EFFECTIVE APPROVED BY PAGE
12/7/2009 Eugene Lien 1ofl
FB07-S0596
EXTRACTION DATE: 04/22/10 TIME: 14:45
A (s) KW
B.
C
D
E
F
G
H
I
J
K
L
M
N
O
P
SAMPLE(S) ALIQUOT BY DATE PURPOSE
A s Al2s\ e D2
SAMPLES IN CRYOBOX E703
e A000389




~ Office of Chief Medical Examiner
Evidence Tracking Form for DNA/Serology Only

. (Continuation from Same Voucher)
ol
FB# L0059 & Evidence Unit Control_j 0 - /41 0528 3
Subject(s) L/ Y- M E No
Ll Ve Fels M.E. No,
(OIS it KEsiie By ME. No.
N
Voucher Item(s) Received From . Recexved By Date
30,1863 / : / —— - 22
R . A ) o ) , AR
£3wifT3 | | Fro— [ dog gy | 4] e
1, . ] A _
Roeigs | | olowedy| A= ~koy| Y2400
S

* Empty packaging returned. See above for items retained at laboratory.
** Sexual assault kit returned. Includes all items not listed for retained storage.
***ltems submitted as reference samples. To be vouchered by evidence DNA unit.

A000390
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10-M0O05531

OFFICE i@ THE CHIEF MEDICAL EXAMIER
EVIDENCE WRACKING FOR DNA/SEROLOGONLY
FB# 07-505 b EVIDENCE UNIT CONTROL #
subjects) (VNN ME#
v ME#
(SIWASHINGTON, KENNETH MLE.£
M.E.#

EVIDENCE SUBMITTED (As listed on vouchers)

Each voucher will

have its own custody form.

'VOUCHER #

ITEM# - QTY

DESCRIPTION

R361863

1

DNA BUCCAL SWAB COLLECTION KIT

# of Packages
1 ENVELOPE

Storage #

N/A

Security Envelope #

N/A

Narcotic Envelope #

N/A

CHAIN OF CUSTODY: Black or Blue ink

VOUCHER ITEM (S) FROM RECEIVED BY DATE
R361863 1 Tm (2 W ny va 123 04/21/10
R361863 1 %w%wyw 703 (Ct5c 4 04/21410
R NE3 | | A SONTAl 6L /2
R36 1563 | | U fuonapaty 023 Sy p L /9
2307362 | , E T, 1
f3E(8es | ¢ — = %?/’o
R3GIFG3 : R o X Dol fo20 |7yl
R3LI563 ! 4 A0 T |yl
TR26i863 | | A1-DRY Byfu)is o~ | ylego
RyL1863 | | AR u«"i “evy | 4 /pl | e
Ly (86y | | g ' S Y 2240
K3kt ] JIipor eid onPrg BIDl [H-22«0
5613051 1 M Pwy DA Do e1> |§-22-40
R3CI563 Sl 3 | fenfio B G = )22/
@ empty packaging returned. See above for items retained at laboratory.
** rape kit returned. Includes all items not listed for retained storage.
({/Z‘f//" *** items submitted as reference samples. To be vouchered by evidence DNA unit, except swabs,
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FORENSIC BIOLOGY - Schedule of Analysis

DATE EFFECTIVE APPROVED BY PAGE
2/16/2010 Eugene Lien 1ofl
Item(s) | Voucher EU# ANALYSIS Target Date | Signed in by:
X,F,G, IR 05222010 | /N

1 R361863 }:10-M05531

L

A Check for amylase Schedule of Analysis Approved By: N/A
B Check for blood

C Check for semen

D Sexual assault kit: process kit; check for sperm and/or P30 (P30 only on sperm negative items)
E Cut/ Scrape/ Swab for epithelial cells

F Extraction and Quantitation

G DNA typing

H - Cut swab if blood is found on associated NYPD swab or actual item

J Compare to submitted exemplars/database/reference case no.

L LCN DNA testing

M MtDNA testing

N Do not schedule for examination until supervisor establishes case status

0 No further DNA testing until necessary exemplar(s) is/are obtained

R Write report

U Examine outer most garments, submit a maximum of three KM+ stains for DNA testing

X Process exemplar (if necessary)

Y Do not examine

z Other

FB07-S0596 Analyst A Report Date ﬂ'{;ez 1%

Technical review by: A}‘e/L j

Full {J Limited-scope [J  Date

DNA Database review by:

Date

Date

Schedule Of Analysis

A000392
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DNA / SEROLOGY SUBMISSION TRACKING & PRODUCTIVITY FORM FB #- ’FBO?-SO596 }
Date Received by Evidence Unit:| 4/21/2010
Date Received by Forensic Biology:| 4/22/2010 Analyst Initials: [NY MY
Start Date (Date Physical Evidence Started): | 4/22/2010 CODIS profile?{No
Hospital:| N/A )
Voucher Number or | Number of ltems Number of items . | Number of items Not{ Date of Last
PM item Received* Examined Examined Technical
Results

R361863 1 1 4/24/2010

SUBTOTAL (pg. 2)
TOTAL: 1 1
*This number is based on real content of the bags and kits.

Total number of items examined

Number of samples submitted for DNA extraction
Number of samples submitted for quantitation
Number of samples amplified - STRs

Number of STR case sample injections analyzed:

NN I |

Identiﬁler:l 2| YM1: PPY: Minifiler: 2
Number of STR loci interpreted identififer] -~ 2|x 16loci= | 32
YM1] " " “Ix4loci=
PPY x 11 loci=
Minifiler x 9 loci= 32

Total Number Semen Examinations:

AP tes‘ts:[:] +p30 tests:: + sperm searches:{ ‘

Total Semen Exams:

TOTAL NUMBER OF EXAMINATIONS : Total Semen tests:
Total Amylase tests:
Total KM tests:

Total Serology Tests:l

TOTAL OF ALL TESTS: 41

AQOQZQY -~ e
A583



rgSv

PO0cO000V

Date Approved

Approved By:

Page

3/312010 Eugene Lien 1 0of 1
| Case No: |FB07-S0596
Identifiler loci order
ITEM DBS1179 |D21s11 |D7$ezo |csFipo |pastass tHot  |p13sas [biessag il |reox: Amel  |psssis |eca
Kenneth Washington 12.17 30,35 10 11 14,15 6 1, 12 9,13 :w. 18 6,8 XY 12,13 20, 21
FB07-02443
glove 1A scrapings (major donor) 112, 17 30, 35 10 11 14, 15. 6 11,12 9,13 19, 22 13,15.2 |16, 18 6,8 14, 17 X. Y 12,13 20, 21
' 3)
L
CODIS loci order
{TEM et VWA FGA D8sS1179 [D21S11 {D18851 {D55818 [D135S317 {D2S51338 admmauw..
. 1 N 3
Kenneth Washingtoh'? 14, 15 X, Y 6 6,8 1 19171 16, 18 20, 21 12,17 30, 35 14, 17 12,13 11,12 19, 22 13, 15.2
FB07-02443
glove 1A scrapings (major donar) {14, 15 9.13 X. Y 6 6.8 11 10" 16, 18 20, 21 12, 17 30,35 14, 17 12,13 11,12 19, 22 13,152
* = Typing not attempted
** = Additional peaks were detected which did not meel laboratory criteria for aliele identification; therefore, these additional peaks are not listed
NEG = No alleles delected Notes:
~ = This allele may be the resull of a PCR artifact known as stutier or could be from an additional DNA donor
INC = The most likely DNA profite of the DNA donor could not be determined at this locus
Z = Another allele may be present at this locus
.
L
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Date Approved Approved By: Page
3/3/12010 Eugene Lien 1of1
{ Case No: [FB07-S0596 |
tdentifiler loci order
ITEM D8S1179 |D21S11  |D75820 Om_u.:uo Uumﬂwww THO1 D138317 dewmwm “Jreox Amel . D5S818 1.0>
Kenneth Washington 12,17 30.35 10 11 14,15 6 11, 12 9,13 19,22 13,15.2 116,18 6,8 X, Y 12,13 20,21
FB07-01468
ice lea conlainer 12,17 30, 35 10 11 14, 15 6 11,12 9. 13 * ° 16, 18 6,8 14, 17 XY 12,13 20, 21
CODIS loci order
ITEM X FGA D8S1179 |D21S11 |D18S51 [D5S818 |D1353171 W.deuwm D198433
Kenneth Washington 11 10 g [20,21 |12.17 30,35 1417 |12,13 1112 fhe22  [13.152
FB07-01468
ice tea conlainer 14,15 g9, 13 XY 6 6,8 11 10 16,18 20, 21 12,17 30, 35 14, 17 12,13 11,12 *

* = Typing not atiempled

** = Additional peaks were delected which did not meet laboratory criteria for allele identification; therefore, these additional peaks are not listed

NEG = No alleles detected

INC = The mast likely DNA prolile of the DNA donor could not be determined at this locus

Z = Another allele may be present at this locus

Z
<

= This allele may be the result of a PCR artifact known as stulter or could be from an additional DNA donor

Notes:
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Date Approved

Approved By: Page
3/3/2010 Eugene Lien 10f1
Case No: [FB07-50596
Identifiler loci order
ITEM D8s1179 |p21511 |D7se20 |csripo |Dasaass |THo1 - |p13s3t7 |piessae |n2s1ase B qoeasi jamer  |osses [Fea
Kennelh Washington 12,17 30, 35 10 11 14, 15 6 11, 12 9,13 19, 22 13,15.2 116, 18 6,8 14, 17 XY 12,13 20, 21
FBO06-1479 )
f-shurt scrapings {doduced Male A) |17, Z 30, 35 10, Z 1 INC 6 11,12 9, 13 * * 16, 18 6,8 14, 17 XY 13,2 20, 21
m anogm loci order
© [|TEM VWASY. {FGA D8S1179 |D21S11 |D18S51 ]D5S818 [D138317 U.Nma_wum 0195433
m%. Kenneth Washinglon 14,16 1" 10 16, 182 MQ 21 12,17 30, 35 14,17 12,13 11,12 113, 15.2
FB06-1479
\-sht scrapings (deduced Male A) {INC 9,13 X, Y 6 6.8 11. 10, 2 16,18 |20, 21 17.Z 30,35 [14.17 |13,z 11,12 | .
* = Typing not allempled
°* = Additional peaks were detected which did not meet laboratory criteria for allele identification; therefore, these additional peaks are not listed
NEG = No alleles detecled Notes:
~ = This altele may be the result of a PCR arlifact known as stuller or could be from an additional DNA donor
INC = The most likely DNA profile of the DNA donor could not be determined at this locus
Z = Another allele may be present at this locus
£
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* = Sample exhibits background fluorescence
** = Sample exhibits low background fluorescence

Hon on 0

4 = Sampie quantitation inhibited
A = Distribute to analyst
M = Submitted to Auto-Microcon
Page 2ot
34
A '
= - AO000397
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Forensic Biology- ROTORGENE DATA COLLECTION
APPROVED BY:
DATE APPROVED: Eugene Lian
12010 pyin Name: RGBG042310.1130 ANALYST: JLN
Tube ) Cale Cone
No. |A Label Name Ct (pglaty Target | IA | Comments
E4 FB10-S0395 (s)_FJ dup,0.1 11.4 372.84 | 520110 | X
ES FB10-S0397 (s)_ES dup,0.1 14.94 28.82 | 52010 X
£6 FB10-02262_(e) BK_ dup,0.1 13.05 | 113.38 | 5/6/10 [LNB
E7 FB10-02280_(e) ES_dup.0.1 13.91 60.90 5/7/10 | LNB
£8 FB10-02395 _(e) CC_dup,0.1 13.2 101.82 | 6/12/10 | BAN
F1 FBO7-S0596_(s) KW_dup,0.1 12.05 | 232.93 | 52210 X
Comments: RGQ = Sampies that require requantitation

A

PAGE
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Forensic Biology- ROTORGENE DATA COLLECTION

oaTE APPROVED: arpROveD e -
1/4/2010 Yot
Run Name: RG8Q042310.1130 ANALYST: JLN
Efficiency: 1.06077 "Suparvisor: LMS (A} Y l 1 / (N
Comments: Fall
V:‘I:l.l A g&: Name ct c'(':;‘;)“ Target | 1A | Comments
A1 1600 pg/pL 9.54 1435.13 - -
A2 . 1600 pg/utL. 9.35 1647.58 - -
A3 3 400 ngpL 11.29 | 404,01 - -
Ad 400 pg/uL. 11.14 | 449.60 - -
A5 100 pg/uL e 13.31 93.82 - -
A6 100 pg/pl 13.21 100.81 - -
A7 zsﬁ 1525 23.06 | - :
A8 25 pg/ul. 15.13 25.23 - -
B1 8.25 pg/pl. , 17.12 5.99 - -
B2 8.25 pglul 1684 | 1.33 - -
B3 1.56 pg/ut 18.92 1.82 - -
B4 1.58 pg[u!. 18.98 1.56 - -
BS 0.39 po/ul. 21 0.36 - -
B7 0 pg/ul 0.00 - - pass
B8 calibrator a 25_9_9_9/;1(. 12.02 237.96 - - pass
C1 callbrator b 250 pg/pl 12.27 199.05 - - pass
C2 calibrator ¢ 250 pg/pL 12.06 231.71 - - pass
C3 Extraction_negative_1_042310.0800 0.00 - -
C4 FB10-S0383 (s) FT_dup,0.1 13.26 97.05 §/16/10 | X
C5 FB10-S0384 (s) DS _dup,0.1 13.25 97.76 5/16/10 | X
C6 FB10-S0385_(s) ECU dup,0.1 12.96 121.13 | 516101 X
%4 FB10-02377_(e) MC_dup,0.1 14.04 55.35 5M12/10 | JSK
C8 FB10-02377 (e) DA dup,0.1 12.18 213.27 | 5/12/10 | JSK
D1 FB10-02302_(e) JB dup,0.1 14,28 48.73 6/8/10 | BAN
D2 FB10-01511_(e) JO dup,0.1 11.94 253.30 5/8/10 } LAM
03 FB10-02405_(e) NB_dup,0.1 12.23 204.73 | 6/12/10 | JSL
D4 FB09-01468 (e) GB_dup,0.1 13.11 108.88 | 5/20110 | LH
DS FB10-01780 (e) NP_dup,0.1 13.35 91.49 5/16/10 | YCO
06 FB10-01279 (e} GC dup,0.1 12.29 196.45 5/8/10 | YCO
D7 FB10-S0388_(s)_SF_dup,0.1 10.22 877.95 | 5/19/10| X
- - D8 - FB10-80389 (s). PD_dup,0.1 - : 10.86 | - 553.97 | 5119/10 | X
£1 FB10-80387 (s)_ER_dup,0.1 10.44 750.25 | 5/19/10| X
E2 FB10-S0392 (s) VW dup,0.1 9.86 1139.46 | 5/19/10 ] X RQ
E3 FB10-80384 (s) FO dup,0.1 11.86 | 267.11 | 5/20/10) X
Comments: RQ = Samples that require requantitation
* = Sample exhibits background fluorescence
“* = Sample exhibits low background fluorescence
A = Sample quantitation inhibited
A = Distribute to analyst
M = Submitted to Auto-Microcon
Page tof2
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Forensic Biology- ROTORGENE DATA COLLECTION

7%
APPROVED BY:
DATE APPROVED: Eugens Lisn
420 pun Name: RG8Q042310.0945 ANALYST: RMM
No. | A I:::' Name ct c‘:;sr Target | IA | Comments
E3 FB10-02314_POC_1A 7.14 | 17348.73 | 5/14/10 |BMA RQ*
E4 FB10-02314_POC_1A,0.01 10.1 2079.89 | 5/14/10 {BMA RQ
ES FB10-02314_POC_1A,0.0001 16.46 21.87 5/14/10 | BMA
E6 Extraction_negative_1_042110.1550 0.00 - -
E7 FBO0-1848_Muscle_PM1-4_unk 11.74 641.14 | 5/14/10 |BMA
E8 FB00-1848 Muscle PM1-4 unk,0.01 17.87 8.00 5/14/10 | BMA
F1 Extraction_negative_1_042210.1445 0.00 - -
F2 FB10-01723_Sister1A1-1_V$,0.1 12.26 | 444.67 | 5/14/10 |BMA
F3 FB10-02377 _(e) MC,0.1 13.45 188.63 | 5/12/10 | JSK
F4 FB10-02377_(e) DA0.1 12.79 303.40 | 5/12/10 | JSK
F5 FB10-02302_(e) JB,0.1 14.12 116.61 6/8/10 | BAN
Fé FB10-02404 (v} DL,0.1 11.54 743.88 | 512/10 |CAG
F7 FB810-01622_(v} SZ,0.1 13.06 248.37 | 5/12/10 | jdb
F8 FB10-02118 (v) RW,0.1 15.09 58.43 6/12/10 |MWM
G1 FB10-01511_(e) JD,0.1 13.21 224.90 5/8/10 | LAM
G2 FB10-02095_(v) MC,0.1 11.71 658.04 | 5/30/10 | YMZ
G3 FB10-02405_(e) NB,O.1 13.03 | 254.90 | 6/12/10 | JSL
G4 FB10-S0388 (s} SF,0.1 11.28 894.10 | 511910 X
G5 FB10-S0389_(s) PD,0.1 11.45 793.06 | 5/19/110 | X
G8 FB10-S0392_(s) VW,0.1 10.38 | 1708.08 | 5/19/10 | X RQ
G7 FB10-S0387 (s) ER,0.1 11.59 714.56 | 519/10] X
G8 FB10-S0395 (s) FJ.0.1 12.5 372.48 | 5720110 X
H1 FB10-S0397 _(s) £S.,0.1 171646 | 21.93 5/20/110 | X
H2 FB10-S0384_(s) FD0.1 12 533.47 | 520110} X
H3 FB10-02411_(v) GR,0.1 10.62 | 1436.37 | 5/17110 {MWM RQ
H4 FB10-02273_(v) SH,0.1 12.4 402.07 | 5/16/10 |AMN
H5 FB10-02262_(e) BK,0.1 13.42 193.60 5/6/10 | LNB
H6 FB10-02280_(e) ES,0.1 15.25 51.80 5/7110 | LNB
H7 FB07-S0596_(s)_KW,0.1 13.71 156.43 | 522110 | X
Ce s:  RQ = Samples that require requantitation

* = Sample exhibits background fluorescence

** = Sample exhibits low background fluorescence

A = Sampie quantitation inhibited

A = Distribute to analyst

M = Submitted to Auto-Microcon
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Forensic Bioclogy- ROTORGENE DATA COLLECTION

- o APPROVEQBY:
o . Eaweian s
Run Name: RGB8Q042310.0945 ANALYST: RMM
Efficiency: 1.04673 Supervisor: LMS [ W§ '14)13 l h
Comments: Fall
Vx:l A I::; Name Ct c?:di‘:,“ Target | IA | Comments
A1 1600 pg/pl. 10.46 | 1609.19 - -
A2 1600 pg/ul 10.36 | 1725.95 - -
A3 * ]400 pg/ul. 12.38 | 408.21 - -
A4 400 pg/pl 12.32 | 425.79 - -
A5 100 pg/ul 14.4 95.99 - -
A6 100 pg/ul. 14,27 | 104.84 - -
A7 po/ul 16.17 X - -
A8 25 pg/ul 16.35 23.73 - -
B1 8.25 pg/ul 18.98 3.59 - -
B2 6.25 pg/uL 18 7.28 - -
B3 1.56 pg/pL 20217 | 1.49 - -
B4 1.56 pg/pl 20.34 1.38 - -
BS 0.38 po/pt. 215 0.59 - -
B6 0.39 pg/ul. 2212 0.38 - -
B7 G pg/ul. 0.00 - - pass
B8 calibrator a 250 pg/pL. 13.35 | 203.26 - - pass
C1 calibrator b 250 pg/pL. 13.08 | 245.95 - - pass
C2 calibrator ¢ 250 pg/ul 13.27 | 214.79 - - pass
c3 Microcon_Negative Control_042110.1045 0.00 - -
C4 Negative_control_1_041210.1600_mcon 0.00 - -
C5 FBO7-03254_Femur PM4-2_unk_mcon 22.28 0.34 5/12/10 | SME *
C6 FB07-03254_Femur_PM4-2 unk_mcon,0.1 21.8 0.44 5/12/10 | SME -
Cc7 Extraction _negative 1_042210.1030 .0.00 - -
c8 FB10-S0382_cig_butt 1_submitted_for (s) SB| 15.12 | 57.35 | 5/16/10 ] X *
D1 FB10-S0382_cig_butt_1_submitted_for_(s) S8,0.01{ 20.84 0.95 5/16/10 { X
D2 FB10-S0382_cig_butt 2_submitted _for (s) SB| 164 22.85 5/16/10 | X *
D3 FB10-50382_cig_butt_2_submitted_for_(s) S8.0.01| 21.87 0.45 5/16/10 | X
D4 FB10-S0386_cup_submitted for _(s)_JF 18.44 5.32 5/17/10 | X
D5 FB10-S0386_cup_submitted_for_(s)_JF,0.01| 24.71 0.06 51710 | X
- D6 FB10-S0386_straw_submitted_for_(s) JF 16.05 29.31 5117110 ] X
— D7 : FB10-S0386_straw- submitted for_(s) JF0:01| 2227 | 0.34 {1 5117101 X
D8 FB10-S0391_bottie_submitted_for_(s) RA 15.21 53.75 5/19/10 1 X
E1 FB810-S0391_bottile_submitted_for_(s) RA,0.01| 21.9 0.45 5/19/10 | X
£2 Extraction_negative_1_042210.1100 0.00 - -

Comments: RQ = Samples that require requantitation
- * = Sample exhiblts background fluorescence
-+ = Sample exhibits low background fiuorescence
& = Sample quantitation inhibited
A = Distribute to analyst
M = Submitted to Auto-Microcon
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D28 PROFILE GENERATION TABLE

Rudy10-0551D_jda

Sample description D8sS1178 D2151¢ 0715820 CSFIPO D3§1358 THOt DI3S317 | D16S539 | D2S1338 | D19S413 VWA TROX D1855¢ AMEL D5SH18 FGA
05-FB10-S0383_(s) FT_dup 12,13 33.2, 422 10. 9 12 16 7.93 1,13 8.1 20 13 16 81 16 XY 1,14 20,24
06-FB10-50384_(s} DS_dup 13,15 30.312 11,12 10 12,18 83 8,13 12 18,17 13.2 15, 16 8 12,18 XY 12,13 22,26
07-FB10-S0305_(s)_ECU_dup 13,18 30 10, 12 10,12 15,17 7 10, 1% 10,12 20,25 13,14 17,18 [ 13,16 XY 12,13 21,25
08-FR10-02377_{e)_MC_dup 14, 16 8.3 9,11 10,12 16 6,8 12 10, 14 18,20 11,12 16 8.8 13,15 XY 14,12 23,24
09-FB10-02377 (e} _DA_dup 12,18 R. 322 8 T 18 6,7 11,12 81 20,21 122, 3 18,19 89 16,17 XY 11,12 21.24
10-F810-02302_(e)_JB_nup 10, 14 N2 10,12 1,12 16,19 6,83 11,12 12,13 17,23 132,14 16,17 383 14,20 XY 11,42 20,25
11-FRI0-01511_{e)_JD _dup 13, 14 30,332 10, 11 9 u 16, 17 7,83 813 9,12 19,20 132, 14 16,17 8.12 16 XY it 22,25
12-FB10-02405_(e) NB_dup 4 28.29 9,10 10, 12 16,17 1.8 1m12 1,12 21,22 12, 12.2 14,17 8 13,18 X 12,13 19.2,21
13-FBOY-O1468 (e} _GB_dup 1,14 29,312 10, 1 1,12 14, 15 6.8 11 13,44 20,26 13,142 15, 17 81 11,16 Xy 1M 22,25
14-FB10-01780_(e) NP_dup 12,14 28,32 10, 14 10, 12 16 8,10 an 1,12 18,28 13.2, 14.2 18,19 8 14,15 Xy 10, 12 23,24
15-FB10-01279_(e) GC_dup 15 28,31.2 8,1t 1,12 17 8.93 12.13 9,12 n.2 4,472 15, 18 3] 16, 19 Xy 13 24
16-FB10-50388_(s)_SF_dup 14 28,30.2 8,10 11,12 13, 15 8 13, 14 wc. 11 24,25 122,13 15,18 9,11 14, 16 XY 12 24.26
18-FR10-S0389_(s)_PD_dup 13,14 28.30 8.9 12 17,18 7 10, 13 8,13 21,23 11,182 14,17 an 18, 2% XY 1113 18, 24
19-FB10-50387_{s)_ER_dup 13 30,312 8,1 10, 11 5 9, 9.3 1.12 12 16, 20 13, 14 16 8. 11 12,186 XY 11,12 20,21
20-FB10-50394_(s)_FD_dup 12,15 28.30 9,92 10, 12 16, 17 1.9 12 11, 12 21,26 ¢,u. 14 16, 16 7.8 17,19 XY 12,13 23,24
21-FB10-S0396_{s) FJ_dup 14 28,31 10,12 .1 15, 16 6,7 1,14 10 19,22 132,14 18, 18 aw 17,20 X ", 13 2
22-FBH-S0307_{s)_ES_dup 13,45 29,312 8 10, 12 18, 17 .9 11,14 10,12 16,17 12,13 13 8.8 18,17 XY 1,12 21,22
23-FB10-02262 _{e) BK_dup 134 0.1 12 12 15, 16 6.7 8,12 1t 14 17,20 12,16.2 18, 17 8.8 16, 16 XY 11,13 20,23
24-FB10-02280_{e) ES dup .»N. 14 283 1" 10, 14 15 7 ", 12 10, 12 18,20 14, 16 18 8 15, 16 x 74 25,28
25-FB10-02395_(e) CC_dup 11,13 uw. 0 10, 12 " 15 23 10,12 9. 13 16, 17 15.2 14,17 8 10 16 X " 21,22
26-FRO7-50506_(s)_KW_dup 217 30,38 0 1" 14,16 6 1,12 8,13 19, 22 13,152 16,18 6.8 14,17 XY 12,13 20,20
20-FBOO-1840_Muscle_PM14_unk 13,13 29, 3.2 10,12 10, 12 16 8.7 10, 12 9 18, 20 13,14 18 8.12 07 X 9,12 23,28
o/
+ MY toft




Forensic Blology - Editing Sheet
gt ——————
DATE EFFECTIVE APPROVED BY PAGE
11/18/2009 Eurmuon 10F1
PROJECT NAME: (D B350 ’
INT AL PEIMPC . Size8td Rerun Sheet Date
T J0A k4 P TR caladlio ]
2 A L [ . - /s a/z‘f"'/),,
T Y TR >
ey ——
8
G
g Y }/RE. 391 1
R
B
G |27, 2N Ha
aH Y liod. i+ ] i
R
B 1225 701 A
a2
Y

§m<o'um<onn<nwn<0nm<nux

Labsls placed on slevaied beselines ™ Sample will be e (ndicete parametsr)

1 ]
2 Shoulder pis 1-4 bp >or< han mein pk T Spkesorpkspmeentineverycoior 0.1  Dies sempie 1 1h 10, re-alquot, and nun
.38 Spi pkdus o N bence 8 Dye sritact st s consiant position 0.01 Disie sample 1 In 100, re-alquot. and run
3 Spit pk dus 1o mekix ovenubiraction ~e  Range of peaks removed 1 or 2ul. Re-sliquot 1ul (HCN) or 2uL. (LCN), and run
48 Stitter in non-mixtures” ' Pesk beyord 50-17000 range L or | Sampie will be injecied at 1kV 22 sec
4b  Swtter preceding & shoulder in & mbcure”” A Sempie wil be rerun © conlim OL N Semple wit be injecied st 3V 20 ssc
4o >20% shiter wi main ph plstests 0 non-mixkares F No or pour v sendent sorgle sibe e R Sampie will be Injecied st SV 20 sec
5  Non speciic artitscts ™ *  Alpksremoved samplewlibersnun  H  Sample will be injected at8 kV 30 sec
. sppicatie reoreenidares s +hd by posiions [ree=w )
:,:::-m:‘:;:-:-¢m~n:wv;~ P Pl Y i i3 Feo 7—,5’05“95
"~ This edit Is appicable for suler pesks prececing 8 shaulder in & mikiee in the -4 by poalion for erdiler and the -3, <4, and § by poulions for
P‘?F'QFP_”.V.FH'V.N‘h”b”hhﬂhmbﬁ”ﬂﬂﬁﬂ.m{d-t@u‘nnﬂﬂﬂ“ .
e -& -8, andd -10 by posilions st DYS437 arel OYRIME lé page | of
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26-FBO7-50596_(3)_.. 4552 4 Orange 26-FBO7-S0596_(s)_KW_dup

I
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Forensic Biology - STR 3130xi Control Review Worksheet

DATE EFFECTIVE

332010

APPROVED BY

Eugene Lien

PAGE

t1of1

Run Name: Rudy10-0551D

Analyst: ol

Reviewer: //] "L/

Date: |2} io

EN Database Entry : /NIA: m]

Data: q// Z(—{’/ (O

EN Database Check :é‘ﬂ\: a

Control Type » Date and time Pass or Fail Comment Resolution
Alletic Ladder N/A Pass
Positive Control 042310.1530 Pass
Amplification Negative 042310.1530 Pass
Extraction Negative I ___ 042310.0800 Pass
Extraction Negative [ 042110.1550 Pass

1Y
A000404
A594
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Forensic Biology - 3130x] Capillary Electrophoresis Sample Sheet

DATE EFFECTIVE APPROVED BY PAGE
4/712010 Eugene Lien lofi
SAMPLE SHEET: Rudy10-055ID Prepared Sy: JOA Run SetUp: _pDA
1D AL: o1 3018 POP4:_1003(Y35 Plate setup: _.JOR Witness: (o, é
PPY AL: Win HIDE _0q o4y Buffer: ;033 H Date:_C4 [acils
LiZ 500: oao4ic s ILS 600: NjK Run Fotdé}s: A0y 03310 S010 D+ - 24 0033
Commaents: Original run filed with: @ud 10 O SS1D

Rerun Lagend: # = bad size std, & = o confirm off ladder, dil = rerun at a dilution

Well | Sampie| Tube Label Case Number-Description | sys |TYPE| 1A Comments
Al 01- ALY |Allelic_Ladder 1 Al -
81 02- PCR__|Positive_control_042310.1530 PC -
C1 03- ANR {Amplification_negative_042310.1530 NC -

|

|

1

D1 04- ENR1 |Extraction_negative 1_042310.0800 i
Et 05- 3FTd {FB10-S0383 (s) FT dup [
F1 06- 4DSd |{FB10-50384_(s) DS _dup [
G1 07- | ECUd [FB10-S0385 (s) ECU dup I
H1 08- | 7MCd |FB10-02377 (e) MC dup |
A2 | 09- | 7DAd [FB10-02377 (e) DA dup ]
B2 10- | 2JBd |FB10-02302 (e) JB dup 1
c2 | 11- 1JDd [FB10-01511_(e) JO dup ]
D2 12- SNBd |FB10-02405_(e) NB dup l
E2 13- | 8GBd |FB0S-01468 (e) GB_dup !
F2 14- ONPd {FB10-01780 (e} NP _dup |
|

i

{

!

I

|

{

|

|

|

!

i

!

!

JSL

G2 | 15- | 9GCd IFB10-01279 (e) GC_dup YCo

H2 16- 8SFd |FB10-S0388 (s) SF dup
A3 17- AL2 |Allelic_Ladder 2

83 18- 9PDd  FB10-S0389_(s) PD_dup
Cc3 19- 7ERd |FB10-S0387_(s) ER dup
D3 20- 4FDd  |[FB10-S0394 (s) FD dup
£3 21- SFJd  |[FB10-80385 (s} FJ dup
F3 22- 7ESd {FB10-S0397 (s) ES dup
G3 | 23 | 2BKd [FB10-02262 (e) BK dup
H3 24- 0ESd {FB10-02280_(e) ES dup
‘A4 25- 5CCd |FB10-02395 (e} CC dup
B4 26- 6KWd |FB07-50596 (s} KW _dup
C4 27- ENR2 i(Extraction_negative_1_042110.1550

XXX .

LNB
LNB
BAN

m(z,mmmmwmmmm?mmmmmwmwwwmmg
x

D4 | 28- 48u4 |FBOC-1848 Muscle PM1-4 unk BMA

E4 | 20-

F4 | 30-

G4 | 31-

H4 32-

A5 | 33

BS | 34-

C5 | 35 ,

D5 | 36 ! |

ES ! 37. | ! i i

F5 i 38 | i |

G5 | 3g- : !

H5 | 40- !

AB | 41- | : J t

B6 | 42- | i : i

Cé6 | 43- ! ]

D6 | 44 | !

E6 : 45- | i

F6 | 46- ' !

G6 | 47- | !

HE | 48- | { :

page 1 of 1
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Forensic Biology - Identifiler 28 Amplification Sheet - EXEMPLARS
DATE EFFECTIVE APPROVED BY PAGE
4/8/2010 Eugene Lien 1ofl
Amp: 042310.1530 Reagent Lot No n=1 n=?
Sample # 26 1D primers 0O9049071¢/ 2.5 72
TC# T4C -TC .8 Reaction Mixture r0eiYS 50 143
3130 Run:| Zuduig- 05510 ABI Taq Gold MP320Y 0.5 14.3
) master mix total — 8.0 229
Reviewer: LMS IMS Stratalinked water g & - -
Analyst: RMM gmmyla3io ABI Pos Cont 100pg/uL. Cack gl 5 pt of 1/2 dil
Witness: JE
l_abel |Sample Description pg/ul dil DNA H20 1A
PCR |Positive_control 042310.1530 100.00 | 0.50 5.0 0.0 -
ANR  |Amplification negative 042310.1530 0.00 1.00 0.0 5.0 -
ENR1 |Extraction négaﬁve 1 042310.0800 0.00] 1.00 5.0 0.0 -
3FTd [FB10-S0383 (s) FT dup 970.50}] 0.2 2.6 2.4 X
4DSd |FB10-S0384 (s) DS dup 977.60) 0.2 2.6 2.4 X
ECUd |FB10-S0385 (s) ECU dup 1211.30f 0.2 2.1 2.9 X
TMCd |FB10-02377 (e) MC dup 553.50] 0.25 3.6 1.4 JSK
7DAd |FB10-02377 (e} DA dup 213270} 0.2 ] 1.2 3.8 JSK
2J8d [FB10-02302 (e} JB dup 467.30{ 1.00 1.1 39 BAN
1JDd  |[FB10-01511 (e} JO dup 2533.00f] 0.05 3.9 1.1 LAM
5NBd (FB10-02405 (e) NB dup 2047.30f 0.2 1.2 3.8 JSL
8GBd |FB09-01468 (e} GB dup 1088.90f 0.2 2.3 2.7 LH
ONPd |FB10-01780 (e) NP dup 91490, 0.2 2.7 2.3 YCO
9GCd |FB10-01279 (e GC dup 1964.50{ 0.2 1.3 3.7 YCO
8SFd |FB10-S0388 (s) SF dup 8779.50f 0.05 1.1 3.9 X
9PDd |FB10-S0389 (s) PD dup 5538.70{ 0.05 1.8 3.2 X
7ERd jFB10-S0387_{(s) ER dup 7502.50] 0.05 1.3 3.7 X
4FDd [FB10-S0394 (s) FD dup 2671.10f 0.05 3.7 1.3 X
5FJd |{FB10-80395 (s) FJ dup 3728.40] 0.05 2.7 2.3 X
7ESd |FB10-S0397_(s) ES dup 288.20] 1.00 1.7 3.3 X
2BKd |[FB10-02262 (e) BK dup 113390y 0.2 2.2 2.8 LNB
0ESd |[FB10-02280 (e} ES dup 609.001 0.25 3.3 1.7 LNB
5CCd |FB10-02395_(e) CC dup 101820 0.2 | 25 2.5 BAN
6KWd |FB07-S0596 (s) KW dup 2329.30{ 0.2 1.1 3.9 X
ENR2 [Extraction negative 1 042110.1550 0.00{ 1.00 5.0 0.0 -
48u4 |FBO0-1848 Muscle PM1-4 unk 641.14f 0.2 3.9 1.1 BMA
* eneg run separately
MY
Jo
N— — AOOO406
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FORENSIC BIOLOGY - M4 EXTRACTION WORKSHEET - buccal specimens and known

bloodstains - EXEMPLARS

DATE EFFECTIVE: APPROVED 8Y PAGE
11/02/2009 Eugene Lien 10f1
Buffer G2 3 q '7 Buffer MTL ‘ 55 3 Qa g?&@

Sterile Water

Ethano! (100%) \/q qq—

QIAGEN Proteinase K

P

122192005

Buffer MW2 i %\Q&gq‘_"
e _{D
MagAttract Suspension B I E ZE)Q a‘ )&25

Buffer MW1
:i%; Tube Label] Case number-sample description . ' T;;g:t 1A
1 |Neg1 Extraction_negative 1_042310.0800 - -
2 |Neg2 Extraction_negative 2_042310.0800 - -
3 J3FTd FB10-S0383 _(s) FT dup 5/16/2010|X
4 14DSd FB10-50384_(s) DS _dup 5/16/2010|X
5 IseCud FB10-50385 (s) ECU dup 05/16/10__IX
6 |7MCd FB10-02377 (e) MC dup 5/12/2010}JSK
7 _|7DAd FB10-02377 (e} DA dup 5/12/2010|JSK
8 |2JBd FB10-02302_(e) JB dup 6/8/2010|BAN
8 11J0d FB10-01511 (e) JO dup 5/8/2010]LAM
10 [SNBd FB10-02405 (e) NB dup 6/12/2010{JSL
11_|8GBd FB09-01468 (e) GB dup 5/20/2010]LH
12__|ONPd FB10-01780 (e) NP dup 5/16/2010{YCO
13 |9GCd FB10-01279 _(e) GC_dup 5/8/2010]YCO
14 |8SFd FB10-S0388_(s) SF_dup 05/19/10 _|X
15 19PDd FB10-30389 (s} PD dup 05/19/10 X
16 _|7ERd FB10-50387 (s) ER dup 05/19/10 _1X
17__2vwd FB10-S0392_(s) VW dup 05/19/10 X
18 j4FDd FB10-S0394 (s) FD dup 05/20/10 X
19 |5FJd FB10-S0395_(s} FJ dup 05/20/10 X
20 {7eSd FB10-80397_(s) ES dup 05/20/10_|X
21 _[2BKd FB10-02262 (e} BK dup 5/6/2010{LNB
22 |0ESd FB10-02280 (e} ES_dup 5/7/2010{LNB
23 15CCd FB10-02395_(e) CC dup 6/12/2010]BAN
24 {6KWd FBO7-S0596 (s) KW _dup 5/2212010{X

7 .
Performed by: ' 2 l Z Date: i:“l: i‘( 2 Time: !X; KQ Tube Witnesses: Incubation QZHZZ l
. p * 7}
Extraction Set: Date: ':_&‘Z )“(2 Time: _( )E ; { ;( 2 Robot Set-Up ‘(mzzz

Sample in Cryobox: E‘705
T ET104 MM
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ID28 PROFILE GENERATION TABLE

Stripes10-0601D jda
Sample description DEs1179 | 029511 | DISEzo | CSFIPO | D3S1358 | THOY | DI3S317 | D16SE39 | D251338 | DI9SAII | VWA TPOX | Dissst | AMEL | Dsssis FGA

5FB10.01723_Sistar1AL-1_VS o3 | oanaz 810 10,14 16.17 7.8 12 12 19,24 | 142,15 | 1518 81 16,19 x 12 21,22
06-FB10-02377_{a)_MC 14,15 8.9 IX1 10,12 16 6.8 12 10,14 19,20 12 % 8.8 13,15 X ¥ "2 2.4
07-FB10-02377_{e)_DA 1208 | 30,322 8 1 16 8.7 M, 12 an w2 | 1223 | 5w 8.9 15,17 X.v "oz 21,24
08-FB10-02302_{s)_JB 10, 14 3.2 10,12 112 16.18 6,93 "2 12,13 123 | 12w | 6w 811 14.20 XY 1,12 20,25
09-FB10-02404_(v) DL 13,14 31.2, .2 12,13 12 15, 16 8,83 811 11,13 18 13,142 17 8 14,186 Xy 10, 12 182
10-FBID-01622_(v)_SZ 11,45 3.2 11 12, 14 15, 18 1.9 89 9,10 19,23 14,16 17 8.9 12, 16 XY 10, 12 23,26
TLFB10-02118_{v]_RW 10,06 | a,:2 | 810 10,12 16,17 67 IR7) " 8.2 | 22w 18 10, 11 .16 XY 81 24
12-FB1B-01511_(a)_JD w4 | 032 ] wn 9,11 16,17 7.83 9.13 912 19,20 | 32,4 ) 87 812 1% XY 1 22,25
13-FB10-02095_(v)_MC s | w32 | w2 10 16, 16 8.9 812 13 w2 | w2z | 149 5.1 15,19 XY 2 21,26
14.FB10-02405_(e) NB 14 26,29 .10 10,12 16,17 7.8 .12 2 222 | 1wz | 8 13,19 X 1z | sz
15-FB10-50388_(s)_SF 14 28, 30.2 8,10 11, 12 13,15 8 . 13, 14 10,11 24,25 122,13 15, 19 9,131 14, 16 XY 12 24,26
15-FB10-50388_{3)_PD 13,14 28, 8.9 12 17,18 7 10,13 813 2,23 | ez | 811 18,21 XY 1,13 19,24
18-FB10-50387_(s)_ER 1 032 | an 16, 11 15 9,93 IR 12 16,20 13,14 16 a1 12,16 x¥ ‘11,12 20,21
19.£B10-50305_{s)_FJ
20.FB10-50297_{s)_ES ’

& |rrrerosoe ) o 12,15 28,30 912 10,12 16,17 L9 12 1,12 2126 13,14 16,16 7.8 17.19 XY 12,13 23.24
22-FB10-02273_{v) SH 11, 14 24.2,28 10 10, 12 15, 16 .9 11,12 1" 18, 19 12, 16.2 14, 15 9, 1t 10, 16 X 8, 1t 23,24
23F810.02262_()_BK 1,14 2,31 2 12 15,16 8.7 812 TR waw | 2wz | w7 8.9 15,18 XY 1,13 20,23
24-FB10-022600_(0)_ES 1214 29,31 " w1 |8 7 1,12 10,2 18,20 14,18 16 ] 16,18 x 12 26,28
25.FB07-50596_(5)_KW 12,17 2,38 0 " 14,16 8 112 513 w2 | 1182 | s X 14,47 X, ¥ 2.1 20,21
27-FB10- 11.16 : 16 XY

1,16 , Xy
29-FB10-50306_straw_submitied_fos_s)_IF 13,15 | 20,302 9,10 12,13 16, 16 s 112 " w2 | w162 | 1618 10, 11 14,16 Xy 1z 23,25
30-F610-50291_bottie_svbmitiod_fox_{s)_RA 13,15 | 0232 1013 2 14 67 12,13 9,10 20,24 13 17 & 15,20 Xy 10, 1 19.26
12.-FBID-02314_POC_1A 13,15 29,31 9,1 8.10 16,19 993 | w2 10,12 19,21 13 15 10,11 16,17 X 813 21,22
i
N [}
=< »
Af2472010 1oll
o~ -~ o, s -~ "~ S - e,
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Forensie Blology - Editing Continuation Sheet

A000409

A599

-'o‘.
~ DATE EFFECTIVE APPROVED BY PAGE
w1 113/3009 Eugene Usn 10F1
PROJECT NAME: _511) 5200 -Ce i) ANALYST: SPR
REVEWER: L
SAMPLES | EOITS >
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263N i 2314 )
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Fomdglhlou-tdlﬁn.ﬁut
DATE EFFECTIVE APPRGVED BY PAGE
11/1872009 Eugene Lien 10F1
PROJECT NAME: _Stvip s, 10 ’coo}n\ "
INT AL PE/NMPC Size Std Rerun Sheet Date
Y] 7 ~7 ~ 7 1cAlad]n )
> P = 'VL/f Lelrtlin
{sameLse Jsomrs >
PT
[]
S Y |30 98] |
R
B
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* Yy |123.99] 1
R
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Pull ups
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Solit pk dus 1o N bends

Spiit pk dus 1B Marix ovarsubIFRCSon
Stutter in non-mixkses”

Stutier preceding & shoulder In & mbxkre”
>20% otutinr w/ main pk plsteeu in NON-MESres
5 Non specific srtfacs "

EEs e~ -~

Labsis piaced on sievaind beselines - Semgis will be rens (ndicals perameter)

Sample wil be rerun i confirm O, N Sampie wit be injected 8t 3V 20 sec
No o pesr shes stnded, s wibe enan [ Sempla will de injected 5t 5%V 20 see

]
7 Sphmsorphkspresentineverycoior 0.1  Dhum sampie 1 1 18, re-aliguat, and nn

8 Dye ariiact ai s consient position 0.01 Olsie sampie 1 in 100, re-aliquet, and nn
—+  Range of pesks removed 1 or 2ul. Re-aliquot 1ul. (HCN) or 2. (LCN), and run
*  Pesk buyond 90-3700g renge L or | Sampis wit be ijected at 1kV 22 sec

A

»

* This wdil is sppicabls for SLE pasks It G-y i1 +-4 g poslions for Sol Werdle” s Power Piex® Y arsl in +3
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Power Pigu® Y.
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o -5, -0. ard -10 by poallions st DYS437 and DYSIM8
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gvﬁ“w”_. Plots - Stripes 10-060ID_jga.gta 11:42:14 AM Sat, Apr 24, 2010 ﬁw»é Em.u ,mnﬂo«.on:maéoc.o hmns 114z gmméw A
Licensed to OCME, QCME Genotyper® 3.7 censed to N g
26-FBOT-50596_{s)_..44sa 2Red 25-FBOT-S0596_(s) KW 21-FB10-S0382_cig_..4.fsa 6Red  27-FR10-50382_cig_butt_1_submitted_for_{s)_SB
600 150
P WP 7 = “
200 50
. _% At Ve . NN A "o WOUURINIDUUIOY Ll Y ) VGRS | umm P Vo eV A il l
[ 12 20}
[106.44] [185.45] [226 66]
[491] [646] [c8y)
1] B 2]
[112.10] 15067 [230.66]
[5%0) [512] 554

25-FBUT-50596_(s)_ . 4.15a 2 Orange 25-FBU7-S50596_(s) KW

“ | | % o
“ o _”. : »_. %ﬁ N ﬁ-?ff»»,\\r O e

27-F810-50382_cig_.. 445 6 Blue  27-FB10-50382_cig_buit_1_submitted_for_(s)_SB

27-FB10-50382_cig_..4.fsa 6 Orange 27-FB10-50382_clg_butt_1_submitlad_for_(5), SB

U Y S

I

26-FB10-50082_cig_. 458 8 Bl  26-FB10-50362_clg_butt_2_submittad_for_(s)_SB

b

400
-300
E-900 200
500 » 100
ﬁ F- 300 E 3
- il (%13 [i8734)
[13.19) [15708 02 [190]
127]  [434]
28-FB10-S0382_clg,..4.fsa 8 Green 2B-FB10-S0382_cig buw_2_submitted_for_{s)_SB
27-FB _c.mcumm.».n_o{:a,‘mn 6 Graon 27-FB10-50382_cig_butl_1_submitted_lor_(s)_SB
No Size Data
No Size Data
26-FB10-S50382_cig .. 4.7sn 8 Yellow 28-FB10-50382_cig_but 2_submitted_for_(s)_SB
27-FBI1D-SU382_cig . 4fsa 6 Yellow 27-FB10-S0382_cig_buit_1_submitted_for_(s)_SB
4000 No Size Data
2000
1000 {
B
174.54
Fot Foieasic and Research Use Only -25- Not for use In Diagnostic Procedures. For Forensic snd Research Use Only 26~

[
-
e

g

<
rd

Not for use in Diagnostic Proceduies.
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>m— .W,L . Plots - Suipes10-06010_Jda.gla 15:42:14 AM Sat, Apr 24, 2010
PRISM Licensed 1o OCME, GCME Genotypei® 3.7

ARA

Plots - Stripes 10-060iD_|da.gta
Licensed 1o OCME, OCME

11:42:14 AM Sal. Apr 24, 2010
Genotyper® 3.7

24-FB1D-02260_(e)_.. 3.fsa 15 Blue  24-FB10-02260_(e) ES

24-FB10-02280_(e)_...2.15a 15 Orangs 24-FB10-02280_(e)_ES

I

25-FBOT-30596_(s)_..Afsa 2Bhia  25FBOT-S0696_(5) KW

2000
1000

| |

200
W
3000

25-FBOT-S0596_{s)_..4.5a 2 Green 25-FBO7-S0596_(s) KW

m—m ] mmu mmu
[13051] [161.20] [208.13] [228.20]
[irs] [stg [r97] [is74

[14] 7 [+ (1] 3000
EE 7506 Bz T B EI » ; 200
ez 3509 BL 22 (1259 | |
[2 (3 20 4 0 i
2224 260,00 [527.9%] [543 [71.54 72569
=N 2498) 2357 a2 [2510] [4039) 2066)
[ B
24-FB10-02200_{o)_...2Isa 15 Yolow 24-FB10-02280 _(0)_ES 123.4 [232.61]
(1911] Z
2000
1500
1000
h?» »»» 500 26-FBOT-50596_(s)_... 4158 2 Yellow 25-FBO7-50586_(s) KW
[4] [16] 4] 115] 1000
7468 (7001 94.1] o0 °
L] 13 (g
758,87 (117.22] [174.70) ~
[1059) 1440 {1422
p ’ 1.2 1] .8
24-FB10-02200_{e)_ .. 3fsn 15 Raf  24-FB10-02200_(e) ES - 7
1000 1108
r o
—— PO (YWY | g
B 1] [25] [29
[106.41] [155.54] 246.90]
1263 (414 (501)[619]
1259.01]
For Forensic and Rasearch Use Only ¥ Not for use in Diagnostic Procedures. L] Ix!a_m snd Resesrch Use Only Not for yse in Diagnostic Procedwes,
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Forensic Biology - STR 3130x1 Control Review Warksheet

DATE EFFECTIVE

3372010

APPROVED BY

Eugene Lien

PAGE

10f1

Run Name: Stripes10-0601D

Analyst: JDA

Reviewer: ﬁ “_I“"

Date: pejlad|m

EN Database Entry : B/ NIA: D

Data: ?/ A (f// 12

EN Database Checkmx: [w}

Control Type Date and time Pass or Fail Comment Resolution
Alletic Laddcrv N/A Pass
Positive Control 042310.1245 Pass
Amplification Negative 042310.1245 Pass
Extraction Negative | __ 042210.1445 Pass
Extraction Negative | ___ 042210.1030 Pass
Extraction Negative | ___ 042210.1100 Pass
Page | of |

Y
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A603
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Forensic Biology - 3130xI Capillary Electrophoresis Sample Sheet

DATE EFFECTIVE APPROVED BY PAGE
4/772010 Eugene Lien 1ofl
SAMPLE SHEET: Stripes10-060ID Prepared by: . )DA Run Set Up: _XOA

D AL: QRijp01S POP4: 003005 Plate setup: _)i%A witness: Ciru -
PPY AL: aA HIDE o~ SN X Buffer: /003 3t Date:_Cu[F4fio
LIZ 500: Sqa41CH iLs 600 NJA Run Foldars: 3810 Te4-3d-0M0 2010 -od- 34 - als
Comments: Original run filed with: S+vigesio “nlbio
Rerun Legend: ¥ = bad size std, 4 = to confirm off ladder, dil = rerun at a dilution
Well | Sample| Tube Labet ’ Case Number-Description SYs |TYPE| 1A Comments
Al 01- ALt |Allelic_Ladder 1 | AL -
B1 02- PCJ |Positive_control 042310.1245 i PC -
C1 03- ANJ  |Amplification_negative_042310.1245 | NC -
D1 04- ENJ1 |Extraction_negative 1 042210.1445 | NC -
E1 05- 3vS |[FB10-01723 Sister1A1-1_VS | S BMA
F1 06- 7TMC [FB10-02377 (e} MC | S JSK
G1 | 07- 7DA |FB10-02377_(e) DA i S | JSK
H1 08- 2JB  [FB10-02302 (e) JB | S BAN
A2 09- 4DL  |[FB10-02404 (v) DL | S | CAG
B2 10- 2587 |FB10-01622 (v) SZ 1 S jdb
c2 11- 8RW |FB10-02118 (v} RW | S | MWM
D2 | 12- 14D [FB10-01511_(e} JD i S | LAM
E2 13- SMC |FB10-02085 (v} MC 1 S YMZ
F2 14- SNB [FB10-02405 (e} NB ! S JSL
G2 15- 8SF |FB10-S0388_(s) SF | S X
H2 16~ 9PD  |FB10-S0389 (s) PD | S X
A3 17- AL2 |Allelic Ladder 2 { AL -
83 18- 7ER IFB10-S0387 (s) ER | S X
c3 | 1o SFJ |FB10-S0395 (s) FJ ] S X
D3 20- 7ES |FB10-S0397_(s) ES | S X
£3 21- 4FD [FB10-50394 (s} FD ! S X
F3 22- 3SH |FB10-02273 (v) SH | S AMN
G3 23 28K |FB10-02262 (e} BK | S LNB
H3 24- O0ES |FB10-02280 (e) ES 1 S LNB
A4 | 25- | 6KW |FB0O7-S0596 (s) KW i S X
B4 26- ENJ2 |Exiraction _negative 1 042210.1030 . | NC -
C4 27- 2188 |FB10-50382 cig butt_1_submitted_for (s) SB T S X
D4 28- 2258 [FB10-S0382 cig butt 2 submitted for (s) SB [ S X
£4 28- 6JF [FB10-S0386_straw_submitted_for_(s) JF i S X
F4 30- 1RA |FB10-50381 bottle_submitted_for (s} RA | S X
G4 31. | ENJ3 iExtraction_negative 1 042210.1100 | NC -
H4 32- | 14A [FB10-02314 POC 1A | S BMA
A5 | 33 | :‘
BS 34- |
C5 35-
D5 36- i
ES | 37- [
F5 38-
G5 39-
HS 40
AB | 41
B6 | 42
C6 | 43- !
D6 | 44- ! . !
E6 | 45- %
F8 48- ! i ]
G6 | 47 i
HE | 48- | ]
L',i page 1 of 1 1
/\/\

A000414
A604
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Forensic Biology - Identifiler 28 Amplification Sheet - EXEMPLARS
DATE EFFECTIVE APPROVED BY PAGE
4/8/2010 Eugene Lien 1 ofl
Amp: 042310.1245 Reagent . Lot No n=1 n=7
Sample # 30 1D primers e 0dqo10 25 83
TC# L T Reaction Mixture OA0EI\HUS 5.0 165
3130 Run:{ Siciq2n10- cooiD ABI Tag Gold MY AR 0.5 16.5
' master mix total . 8.0 264
Reviewer: LMs IMS Stratalinked water ag - -
Analyst: JIN s sdazvio ABI Pos Cont 100pg/ul A OO 5 ul of 1/2 dif
Witness: Zmym ’
Label [Sample Description pafpl dil DNA H20 1A
PCJ |Positive_control _042310.1245 100.00 | 0.50 5.0 0.0 -
ANJ [Amplification negative 042310.1245 0.00 1.00 0.0 5.0 -
ENJ1 |Extraction_negative 1_042210.1445 0:00{ 1.00 5.0 0.0 -
3vS |FB10-01723 Sister1Al-1 VS 4446.70] 0.05 2.2 2.8 BMA
7MC  |FB10-02377 (e) MC 1886.30] 0.2 1.3 3.7 JSK
7DA  [FB10-02377 (e} DA 3034.00f 0.05 3.3 1.7 JSK
2J8  |FB10-02302 (e) JB 1166.10{ 0.2 2.1 2.9 BAN
4DL  |FB10-02404 (v) DL 7438.80f 0.05 1.3 3.7 CAG
25z |FB10-01622 (v)_SZ 2493.70] 0.2 1.0 4.0 jdb
8RW |FB10-02118 (v} RW 584.30{ 0.25 3.4 1.6 MWM
1JD  |FB10-01511 (e) JD 2249.00f 0.2 1.1 3.9 LAM
SMC  {FB10-02095_(v) MC 6580.401 0.08 1.5 3.5 YMZ
S5NB  [FB10-02405 (e} NB 2549.00f 0.05 3.9 1.1 JSL
8SF  |FB10-80388 (s} SF B941.00} 0.05 1.1 3.9 X
9PD |[FB10-S0389 (s} PD 7930.50] 0.05 1.3 3.7 X
7ER  |FB10-50387 (s) ER 7145.60] 0.05 1.4 36 X
SFJ FB10-S0395 (s} FJ 3724.80] 0.05 2.7 2.3 X
7ES |FB10-S0397 (s) ES 219.30] 1.00 2.3 2.7 X
4FD |FB10-S0394_(s) FD 5334.70] 0.05 1.9 3.1 X
3SH |FB10-02273 (v) SH 4020.70] 0.05 2.5 2.5 AMN
2BK FB10-02262 (e} BK 1936.00] 0.2 1.3 3.7 LNB
0ES [FB10-02280 (e) ES 519.00] 0.25 3.9 1.1 LNB
6KW  |FB0O7-S0596 (s) KW 1564.30f 0.2 1.6 3.4 X
ENJ2 |Extraction negative 1 042210.1030 0.00] 1.00 5.0 0.0 -
21SB |FB10-50382 cig butt_1 submitted for (s) SB 85.00f 1.00 5.0 0.0 X
2258 FB10-SO382‘cig buft 2 submitted for (s) SB 45.00f 1.00 5.0 0.0 X
6JF FB10-S0386 straw submitted for (s) JF : 29.311 1.00 5.0 0.0 X
1RA  [FB10-S03381 botlle_submitted for (s} RA 53.75] 1.00 5.0 0.0 X
ENJ3 |Extraction negative 1 042210.1100 0.00f 1.00 5.0 0.0 -
14A  [FB10-02314_POC 1A 218700.00) 0.002 | 1.1 3.9 BMA
* eneg run separately
3 W
e — ~-.A000415 i

A605




FORENSIC BIOLOGY - M48 EXTRACTION WORKSHEET - buccal specimens and known
bloodstains - EXEMPLARS

DATE EFFECTIVE: APPROVED BY PAGE
11/02/2009 . Eugene Lien 1of 1
Buffer G2 133214937149 Buffer MTL V23142625
QIAGEN Proteinase K - \'233,1Q1 234 Buffer MW2 122102 4 |
Sterile Water g2 TE® \\O. )
Ethanol (100%) A 44977 MagAttract Suspension B \232 120072
Buffer MW 1 \BR132005
:‘."n.:;:.. Tube Label ' Case number-sample description Tg;?:t IA
1 Neg1 extraction_negative 1 042210.1445 - -
2 Neg2 extraction negative 2 042210.1445 . - -
3 3vs FB10—61723 Sister1A1-1 VS 5/14/2010|{ BMA
4 7™C FB10-02377 (e} MC 5/12/2010] JSK
5 7DA FB10-02377 (e) DA 5/12/2010 | JSK
<] 2JB FB10‘O2302_(8LJB 6/8/2010 BAN
7 4DL FB10-02404 (vy DL 5/12/2010} CAG
8 282 FB10-01622_(v) SZ ] 5/12/2010 jdb
9 8RW FB10-02118 (v) RW 6/12/2010 ] MWM
10 1JD FB10-01511 (e} JO 5/8/2010 LAM
11 SMC FB10-02095 (v) MC 5/30/2010 | YMZ
12 5NB FB10-02405_(e) NB 6/12/2010§ JSL
13 8SF FB10-S0388_(s) SF 05/19/10 X
14 SPD FB10-50389 (s) PD 05/19/10 X
15 2VW FB10-80392 (s} VW 5/19/10 X
16 7ER FB10-S0387 (s) ER 5/19/10 X
17 5FJ FB10-80395 (s) FJ ) 5/20/10 X
18 7ES FB1O~SO397E(S) ES 5/20/10 X
19 4FD FB10-S0394 (s) FD 5/20/10 X
20 1GR FB10-02411 (v} GR 5/17/2010 ] MWM
21 3SH FB10-02273 (v} SH 5/16/2010 | AMN
22 2BK FB10-02262 (e) BK 5/6/2010 LNB
23 0ES __ {FB10-02280 (e} ES 5(7/2010 | LNB
24 BKW FBO07-80596 (s) KW 5/22/2010 X
Performed by: 4~ Date: M2z \ia  Time: VS:22 Tube Witnesses: Incubation _ ‘_ﬂ‘ L ’
Extraction Set: Date: otitzzlio  Time: 140 4SS Robot Set-Up g /77{22
9‘ Sample in Cryobox:
I -~ --A000416

A606

frorer rarviomer T e seny:
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Exemplar Evidence Packaging and Exam Worksheet- SWAB
Case FB ¢) 7 .S 059 C Date "// ,Z;L/] C Analyst \),) (B

Voucher No. L3 ¢, 15(3 Subject () Kern &«{:L Weashineforn Item No(s).,__L
Packaging: 7
 BOX e, approximate size
T P XS S M L XL XXL XXXL
X envelope ..o approximate size ""‘I “{ 4 :
CATUSIET ..o e approximate size
___ paper WIapping ................ approximate size

Package material:
_2_(_ paper ___ plastic ___metal ____cardboard __ glass

Package color: whie
Sealed: &) N

Seal type: X tape ___label ___staple ___other (specify)

Package information, marks, labels, stickers, comments: (O - Discrepancy form submitted

Wetfen on anvelge FhE7-3659C, R3CIGC >u " Tasdedhe mvdq{.\( vey aseqled
ide Eb"utlc{-«(. e V\j “7\/-”7(5 VV/,HZ»\:;M-(M/-(I%M "/L”JG]‘{ﬁ; Kepneth V\/aShM/: e h

Swab processing:
item # ! number of oral swabs _l_ itemized as )
* First cutting of itcm_L_ by: Initials:i)@__ Date: Y//22/ Jo
" Second cutting of item _L_by: InJ'tiaIS'c%'Date: oy ‘ L@Z e
Pseudo processing:
item# type of item / cutting swab scraping itemizedas

Measurement of item

/ v
Description: / .):) &5 L]I/Q'}/i O

item# type of item / cutting swab scraping itemized as
Measurement of item ;

Description:

[tem(s) submitted for extr%ﬁou by: Initials: Date:

Item(s) put in retained storage:

Item(s) returned in original packaging to EU:

Comments:

EXEMPLAR-SWAB
R SR A000417
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

............... X
KENNETH WASHINGTON, - 15-CV-00603 (FB)
Plaintiff, :
;United States Courthouse
-against- : Brooklyn, New York
EWednesday, October 28, 2015
THOMAS GRIFFIN, :4:00 p.m.
Defendant. :
............... X

TRANSCRIPT OF CIVIL CAUSE FOR ORAL ARGUMENT
BEFORE THE HONORABLE FREDERIC BLOCK
UNITED STATES DISTRICT JUDGE

APPEARANCES:

For the Plaintiff: APPELLATE ADVOCATES
111 John Street, 9th Floor
New York, New York 10038
BY: PAUL SKIP LAISURE, ESQ.

For the Defendant: QUEENS COUNTY DISTRICT ATTORNEY'S OFFICE
‘ 125-01 Queens Boulevard
Kew Gardens, New York 11415
BY: WILLIAM H. BRANIGAN, ESQ.
Assistant District Attorney

Court Reporter: SHERRY J. BRYANT, RMR, CRR
225 Cadman Plaza East
Brooklyn, New York 11201
sbryant102@verizon.net

Proceedings recorded by mechanical stenography, transcript
produced by Computer-Assisted Transcript.

SHERRY BRYANT, RMR, CRR
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PROCEEDINGS 2

(In open court.)

COURTROOM DEPUTY: Civil cause for oral argument,
Washington versus Griffin. I ask counsel if you could state
your appearances. You may be seated.

MR. LAISURE: Good afternoon, Judge. Paul Skip
Laisure, L-a-i-s-u-r-e, with Appellate Advocates for Mr.
Washington.

MR. BRANIGAN: Good afternoon, Your Honor. William
Branigan, B-r-a-n-i-g-a-n, from the Queens District Attorney
for the respondent.

THE COURT: Al1 right. And this lady in the back of
the courtroom, are you here on this matter?

MS. ZLOCZOWER: 1I'm just observing, Yer Honor.

MR. LAISURE: A colleague of mine observing.

THE COURT: Why don't you come up here. You look
1ike you're isolated back there. There's no need to do that.
Have you been working on this matter with Mr. Laisure?

MS. ZLOCZOWER: I work in the same office as Mr.
Laisure, but not on this matter.

THE COURT: Just sit down and you'll probably be
able to hear us better when you're close by.

MS. ZLOCZOWER: Thank you.

THE COURT: So we have this interesting
confrontation issue. You folks have done a wonderful job

briefing it and paying attention to it. It's a textbook law
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school type of problem, right? But we're going to just ask
you folks a few questions, and it's silly for me just to have
you make speeches because I don't think it makes for effective
argument in a matter like this, right?

So I'm just curious, in terms of seeing whether
we've covered our reséarch properly, are there any Circuit
Court decisions that have directly dealt with the Washington
dynamic which have come out and said that being in custody is
the raison d'etre of the principal factor that we have to
consider in order to decide whether the Confrontation Clause
is implicated or not?

I wonder whether we have anything in addition to
Williams to discuss and what the Circuits have said about a
Washington case if it was presented like we have it here, not
on habeas review but on direct appeal.

Does anybody else out there, anybody, know any other
cases like this?

MR. BRANIGAN: Your Honor, honestly, I don’'t have
anything for you. At the time I -- at the time I did my
research there was nothing on point, but I know that a number
of federal courts have been looking at the issue. But I
didn't have anything that squared.

THE COURT: We're looking into it. I just want to
give the current overview, so to speak.

Mr. Laisure, do you have any Circuit Court
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authority?

MR. LAISURE: I looked through the Second Circuit
cases over the last several years since we originally filed
this and found nothing. I found only a few district court
decisions that weren't necessarily on point.

THE COURT: So I just wanted to start by just sort
of getting current on our research. Obviously, I have a
wonderful law clerk and we want to make sure that whatever we
write does have the latest research in it.

So I'11 ask you, Mr. Branigan, that if this were not
a habeas case and it was here on direct litigation, so to
speak, and not on habeas review -- the habeas thing adds some
complexities to it, obviously.

MR. BRANIGAN: Right.

THE COURT: Do you think the case would be decided
differently?

MR. BRANIGAN: No, Your Honor.

THE COURT: Why not?

MR. BRANIGAN: Because there's never been a
five-judge majority of the Supreme Court that excluded this
type of evidence, meaning the Melendez-Diaz and Bullcoming.
In both of those cases, you both had sworn-to documents that
were admitted solely for the primary purpose of proving a
particular fact. In this case, the documents are not sworn

to; there's a four-judge plurality.

SHERRY BRYANT, RMR, CRR

A000422
A612




14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDINGS 5

THE COURT: We're going to talk about Williams. But
it seems that the issue -- here the person is in custody at
the time that the DNA evidence was obtained, right?

MR. BRANIGAN: Correct.

THE COURT: And in Williams, that seemed to be a
significant consideration by the plurality, so to speak, in
Williams, the in custody or not in custody dynamic, right?

So you have a situation when somebody’'s in custody,
this would not be on habeas review but on just direct appeal.
You say it would not make any difference either way. You
can't say that the results would be different than what
Williams instructs.

MR. BRANIGAN: That is correct. That is this
four-judge plurality hasn't analyzed it. And I'd suggest,
Your Honor, that these same four judges would have come
down -- even if we change the circumstances up more, they
would have on come down as they did.

THE COURT: Which four judges are you talking about?

MR. BRANIGAN: The four judges in the plurality on
this case. And if you look right at the top of their
decisions, they talk about how this type of scientific
evidence has been admitted for the last 200 years. When they
talk about primary purpose, they aiso discuss how the
scientists actually work in a case like this, meaning you have

an assembly line, each person doing their own discrete task,
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so nobody actually accusing the -- or offering testimony in
the sense of the Confrontation Clause.

THE COURT: So then I have your take on that.

Mr. Laisure, let me just focus on the fact that it
doesn't appear to me that the issue of custody is the sine qua
non of Alito's decision unless I'm reading it wrong, that he
talks, as Mr. Branigan has just suggested, about a range of
other factors that are in play here certainly apart from the
custody issue.

And your position is that that's not the sine qua

non.

MR. BRANIGAN: Correct, Your Honor.

THE COURT: So you have to address that.

MR. LAISURE: We're talking about Williams, righf 
Judge?

THE COURT: Yes.

MR. LAISURE: My reading of Williams is there were
two reasons that the four-judge plurality decided that there
was no Confrontation Clause problem. One was the custody
issue, that there was no target. The other was that it was
not introduced into evidence.

My position is neither of those things are present
in our case. In our case, the evidence was introduced into
evidence before the jury without a Timiting instruction and

the testing was done before a target. And when you add those
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facts together and you go to the dissent, and the dissent said
that, you know, they thought that even -- that the majority
opinion denying it was incorrect and that it should have been
considered a Confrontation Clause, and you look at the dicta
of the majority, Alito said: Absent an evaluation of the risk
of juror confusion, which was not done in our case, and
careful jury instructions, which were not given in our case,
the testimony could not have been brought before the jury.

So the four dissenters would have agreed that there
was a Confrontation Clause violation and the four plurality
would also have agreed on our facts.

THE COURT: Well, that's the problem, whether that's
really correct. Certainly the four dissenters, we know that.
We're not talking about Thomas, we know how Justice Thomas
would decide the case, right? We're talking about Alito's
decision.

He seems to talk about other considerations, and I'm
gquoting from the plurality opinion. "When lab technicians are
asked to work on the production of a DNA profiie, they often
have no idea what the consequences of their work will be. The
technicians who prepare a DNA profile generally have no way of
knowing whether it will turn out to be incriminating or
exonerating or both." That's the plurality opinion at page
2244, It goes on to say: "And in many labs numerous

technicians work on each DNA profile, such that when the work
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of a Tab is divided up in such a way it is 1ikely that the
sole purpose of each technician is simply to perform his or
her task in accordance with accepted procedures.”

So it seems that these are factors that really are
not dependent upon whether something was offered in evidence
or not or whether somebody was in custody or not. So I 1lifted
that out of Williams, the plurality opinion.

MR. LAISURE: Well, I disagree with that.

THE COURT: You don't disagree with whether I'm
quoting it correctly?

MR. LAISURE: No, I don't disagree with the quote,

but I disagree with the conclusion, because Melendez-Diaz and

Bullicoming, which are both forensic evidence cases, talk about
the fact that you need to have the right to challenge the
competency of what is being done by the lab technicians, and
that once someone is targeted then the correct way of
challenging that is confrontation, is cross-examination.

THE COURT: So Justice Kagan says that one thing is
most cases which we thought have clearly set forth the law
don't seem to be so clear anymore; right? So she seems to
suggest that this is really not so clear. So that gets us
into the habeas dynamic as well, because we have to apply
clearly established Supreme Court law, and Kagan says it's not
clearly established. What do I do with that?

MR. LAISURE: I don't think that that's really what
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she was saying. The problem is that when you look at the
Williams statement that it shouldn't have come in and you have
a five-judge majority saying that forensic evidence requires
cross-examination when you have a targeted individual, the
fact that it's DNA versus blood aicohol content versus cocaine
testing becomes a difference that it's irrelevant what kind of
forensic testing is involved.

So when you take the facts of Williams and turn them
on their head and say the DNA was a targeted individual, which
is our case, and was put directly into evidence, how is it
different from Bullcoming and Melendez? I don't think it is.

THE COURT: Well, I think Mr. Branigan is going to
tell you why it is right now, or he's going to try to do that.

MR. BRANIGAN: Well, it's -- first of all, Your
Honor, the real difference here is that there is no sworn-to
document, meaning that there is no -- there is a sworn-to
document, but that --

THE COURT: It was put into evidence. He was in
custody and this was relied upon as evidentiary material.

MR. BRANIGAN: It still wasn't a sworn-to
conclusion, and that's all that Justice Thomas has said that
he'll exclude. So that's why there's a different result in
this case.

Secondly, as far as the ultimate conclusion in this

case, comparing it to Bullcoming and to Melendez-Diaz, the
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testifying analyst is relying on a series of machine-generated
graphs. She's looking at the graphs and coming to a
conclusion on the stand.

In Bullcoming, the sworn-to document by the
nontestifying analyst was a certification in which he put the
ndmber on and he put some other information on, and that was
introduced into the evidence to prove the main fact at issue
in trial. So this is --

THE COURT: I interrupt all the time. I used to say
I don't mean to interrupt and I always believed I did mean to
interrupt, so I don't say that anymore.

But a jury doesn't know the difference about
something being sworn to; they know what's in evidence and
what's not in evidence. Really, isn't that the heart of the
Confrontation Clause dynamic?

MR. BRANIGAN: Ultimately, the -- well, there's
differing opinion on what the heart of the dynamic is. And
what the plurality would say in this particular case is that
an anatyst is always entitled to rely on foundational
information.

And here, the foundational information is what's
contained in those documents. The jurors looking at that
couldn't possibly make any sense out of it. The graphs
contain -- the information contained only can provide a

foundation to the testifying analyst toc make her ultimate
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conclusion that the DNA, the DNA matched the defendant's DNA.

THE COURT: A1l right. So now for habeas purposes,
if 1 were deciding this case in the first instance I might
say, well, I interpret the Supreme Court decision to be as you
suggest I should; but now we have the added wrinkle of habeas,
which says that no reasonable jurist can disagree, that very,
very high standard.

I guess conceptually, there's such a case which is
one which we could decide differently on direct review as
compared to the dynamics of the habeas review. It's that
extra wrinkle that really lose a lot of habeas cases.

How do I get around the habeas standard here?

MR. LAISURE: I think Mr. Branigan hasn‘t shown how
this case is different from Bullcoming and Melendez, and
that's how. If this case is the same as those cases, then
there's clearly established law.

And my position is this case is so different f}om
Williams and the main reasons that Williams was decided that
this case instead comes under the very general and plausible
rubric of those other two cases, which is that forensic
evidence, targeted individual, you need confrontation.

THE COURT: I guess I'm stuck on the fact that
Justice Kagan, who's a lot smarter than I, doesn't think those
cases are so clear anymore in light of Williams., in light of

the plurality of Williams.
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MR. LAISURE: Well, she could be wrong, Judge.

THE COURT: She's a reasonable jurist.

MR. LAISURE: I understand that, but --

THE COURT: The standard is whether a reasonable
jurist would agree.

MR. LAISURE: Well, we can only look at what the

courts have said, you know, and what's out there. And she may -

have the impression that the next case from Williams is going

] to go some different direction and that may be what she's

referring to.

But when you look at just the facts of Williams and
those two prior cases, I think the state of the law now is
very clear and that the fact that it's DNA doesn't change it
in any appreciable way.

Meiendez-Diaz, by the way, said that neutral testing
to which Your Honor was referring before is -- that's been
rejécted. The Ohio-Roberts guarantee of trustworthiness thing
is gone. And so it's really a guestion of being able to have
that constitutional right to challenge it the way you want to
challenge it, regardless of whether it seems trustworthy,
whether it probably 1is right. None of that really matters.
And I don't see a difference between the facts of this case as
distinguished from Williams and those other two cases.

THE COURT: What I'm thinking of doing here at the

very least is to certify this to the Circuit Court. I think
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that's indicated here so you have appealability, I guess,
right? And that's going to be the court that's going to
ultimately decide this case. I'm just sort of like a passing
station, I suspect, right?

MR. LAISURE: If that's the case, Judge, could I add
something that's not in our papers but -- well, the argument
part is not in our papers. It's in our Exhibit F that I
attached to the reply, and it goes to the people's argument
concerning whether the material is simply graphs and charts.

Bullcoming had a number of factors that it talked
about, whether the sample received was sealed, whether there
were specific tests done, whether there was no contamination,
whether there were identifying numbers that were accurate.

A1l of those appear in the underlying -- not the part that was
signed by Mr. Yanoff, but in the underlying graphs and charts.
There were statements made in there that go to each and every
one of the Bullcoming statements that they said were
testimonial and not just machine-generated stuff. So I wanted
to call Your Honor's attention to that.

THE COURT: So we can go on and on and on, but I
think I got a handle on it and I just wanted to give you folks
an opportunity to chat with me a little bit about these. 1
think I identified the principal concerns that we have to
address here, right?

Is there anything else you would like to add?
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MR. BRANIGAN: Your Honor, I don't have anything to
add except just that this is -- there is a lot of confusion in
the state of the law. It's very fluid. And, again, f&r
habeas purposes, I'd just add that there's no clear Supreme
Court precedent.

THE COURT: I understand. But this is sort of like
your preparation for your argument before the Second Circuit
and maybe the Supreme Court. Who knows, right? But I
appreciate the efforts you've made and We'11 try to do the
best we can to at least explain what we're about here.

My instincts are that the law doesn't need that high
habeas standard. That's my instinct. And that I find it to
be kind of curious, because it may well be that if we didn't
have to grapple with the habeas standard, who knows what I
would have said, right? But I think I'm tending in that
direction under the constraints of the habeas statute.
Sometimes I don't like it, but I guess I took an oath to
follow the Supreme Court.

So probably I'm going to come out that Qay, but I'm
certainly going to address all of your concerns, hopefully, in
a fulsome way and try to get the latest word from our Circuit
authority so that when you go up to the Second Circuit you'l]
have at least an updated version of where we're at today from
the desk of one judge. Okay?

So thanks very much. I enjoyed very much your
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apbearance and the work that you've done and I appreciate that
you sat so quietly and listened to all of this. Would you
1ike to add anything? Feel free to speak your piece. |

MR. LAISURE: 1I'd like to add one thing, my thanks
that you adjourned this due to the e-mail confusion that
originally I didn't know about the argument and you put this
off and that was great. Thank you.

THE COURT: I'm sorry, thanking me for what, just
having the oral argument?

MR. LAISURE: For putting it off. It was originally
scheduled for a different date.

THE COURT: No, no, no, listen. 1It's easy enough to
try to help lawyers.

MR. LAISURE: Appreciate it.

THE COURT: Thanks a lot.

MR. BRANIGAN: Thank you, Your Honor.

(Whereupon, the proceedings were adjourned.)
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