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QUESTION PRESENTED FOR REVIEW

Whether there is a reasonable probability of a different result if this
Court grants certiorari and rules in favor of the defendant in Quarles v.
United States, No. 17-778 (Petition for Certiorari filed November 24,
2017); United States v. Stitt, No. 17-765 (Petition for Certiorari filed
November 21, 2017); Martinez-Cerda v. United States, No. 17-7173
(Petition for Certiorari filed September 19, 2017); Allen v. United States,
No. 17-5684 (Petition for Certiorari filed December 27, 2017), and/or
some other case addressing the required fit between a defendant’s prior
statute of conviction and a “generic” offense for the purposes of a criminal

history enhancement?
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PARTIES
Noah Bradley Lester, is the petitioner, who was the defendant-appellant below.

The United States of America is the respondent, who was the plaintiff-appellee below.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner respectfully petitions for a writ of certiorari to review the judgment

of the United States Court of Appeals for the Fifth Circuit.

OPINTONS BELOW

The unpublished opinion of the United States Court of Appeals for the Fifth
Circuit is captioned as United States v. Lester, 707 Fed. Appx. 241 (5th Cir. December
20, 2017)(unpublished), and is provided in the Appendices to the Petition. [Appx. B].
The judgment of conviction and sentence was entered by the district court on February

2, 2017, and this judgment is included in the Appendices as well. [Appx. A].

JURISDICTIONAL STATEMENT

The Fifth Circuit affirmed the district court’s judgment on December 20, 2017.
[Appx. B]. This Court’s jurisdiction is invoked under 28 U.S.C. § 1254(1).

STATUTES AND FEDERAL SENTENCING GUIDELINES INVOLVED

Federal Sentencing Guideline 4B1.2(a) provides:

(a) The term "crime of violence" means any offense under federal or state
law, punishable by imprisonment for a term exceeding one year, that--

(1) has as an element the use, attempted use, or threatened use of
physical force against the person of another, or

(2) 1is murder, voluntary manslaughter, kidnapping, aggravated
assault, a forcible sex offense, robbery, arson, extortion, or the use or
unlawful possession of a firearm described in 26 U.S.C. § 5845(a) or
explosive material as defined in 18 U.S.C. § 841(c).

Texas Penal Code §29.02 provides:

(a) A person commits an offense if, in the course of committing theft as
defined in Chapter 31 and with intent to obtain or maintain control of the
property, he:

(1) intentionally, knowingly, or recklessly causes bodily injury to
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another; or

(2) intentionally or knowingly threatens or places another in fear of
imminent bodily injury or death.

(b) An offense under this section is a felony of the second degree.
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STATEMENT OF THE CASE

A. Facts and Proceedings in District Court

The Government indicted Lester for two counts of Bank Robbery, both violations
of 18 U.S.S. §§ 2113(a), see (ROA.17-10205.26-27), to which Lester pleaded guilty
without written plea agreement, see (ROA.17-10205.249 et seq).

On February 17, 2017, the district court sentenced Lester to 240 months and 3
years supervised release on Count One and to 262 months and 3 years supervised
release on Count Two, with each term of imprisonment and supervised release to run
concurrently with the other. (ROA.17-10205.266, 222-23).!

Lester’s Presentence Report (PSR) recommended a base offense level of 27, see
(ROA.17-10205.313), but then enhanced that level to “career offender” status Level 34
based upon the characterization of Lester’s Texas aggravated robbery and federal
robbery convictions as crimes of violence:

37. Chapter Four Enhancement: Career Offender

Provisions: The defendant was at least 18 years old at the
time of the instant offense of conviction; the instant offense
of conviction is a felony that is either a crime of violence or
a controlled substance offense; and the defendant has at
least two prior felony convictions of either a crime of
violence or a controlled substance offense, to include
Aggravated Robbery With Deadly Weapon, Case No. 12731,
and Bank Robbery, Case No. 4:93CR00033-01. Therefore,
the defendant is a career offender. The offense level for a
career offender 1s 34. USSG §4B 1.1 (b )(2).

(ROA.17-10205.313) This yielded a 210-262 month recommended imprisonment range.

' At sentencing, the Government explained that Count One was “capped” at 240 months and that
Count Two’s guideline sentencing range was 210-262 months. (ROA.282, 284). The district court’s
oral pronouncement apparently either “flipped” those ranges or simply lost track of Count One’s 20-
year (240 month) statutory maximum: the court orally (and improperly) imposed 262 months on the
first count and then (permissibly imposed) 262 months on the second count, with the terms to run
concurrently. (ROA.284) But the court’s written judgment reflects the correct 240-month sentence
for Count One. (ROA.222)

At the end of the day, the court’s written judgment reflects what the sentencing hearing’s
unambiguous context revealed the district court’s intent to be: 240 months on Count One and 262
months on Count Two, sentences to run concurrently.
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(ROA.17-10205.380.)

Absent the Robbery “enhancement triggers,” Lester’s offense level would have
remained at a Level 27, which, after adjustment for Acceptance, would have yielded
a Level 24 and a 77-96 months imprisonment. (U.S.S.G. Sentencing Table.)

In advance of sentencing, Counsel specifically objected to the characterization
of his robbery convictions as crimes-of-violence sufficient to trigger the Career
Offender’s substantial enhancement. (ROA.17-10205.332 et seq.). And he re-asserted
the objection at sentencing. (ROA.17-10205.268 et seq.).

B. The Appeal

On appeal, Petitioner argued that his prior Texas robbery convictions was not

a “crime of violence” under §§2K2.1 and 4B1.2. The court of appeals rejected these

argument as foreclosed. See [Appx. B].
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REASONS FOR GRANTING THE PETITION

I. There is a reasonable probability of a different result if this
Court grants certiorari and rules in favor of the defendant in
Quarles v. United States, No. 17-778 (Petition for Certiorari filed
November 24, 2017); United States v. Stitt, No. 17-765 ( Petition
for Certiorarifiled November 21,2017); Martinez-Cerda v. United
States, No. 17-7173 (Petition for Certiorari filed September 19,
2017); Allen v. United States, No. 17-5684 (Petition for Certiorari
filed December 27, 2017), and/or some other case addressing the
required fit between a defendant’s prior statute of conviction and
a “generic”’ offense for the purposes of a criminal history
enhancement.

Petitioner received an enhancement pursuant to U.S.S.G. §§ 2K2.1 and 4B1.2
from a base offense level of 27 to a level 34 for having two prior convictions for a “crime
of violence.” One “crime of violence “ was for a Texas robbery, the other “crime of
violence” was for a federal robbery. If either of the two prior convictions were found not
to be a “crime of violence,” Lester’s base offense level would be reduced significantly.

The definition used in connection with these Guidelines says that “crime of
violence” includes “robbery.” See USSG §4B1.2(a)(2). On appeal, the Fifth Circuit
affirmed this enhanced sentence on the grounds that it constituted this enumerated
offense of “robbery.” See [Appx. B, at 2].

This Court’s seminal opinion in Taylor v. United States, 495 U.S. 575 (1991),
addressed the required fit between a defendant’s prior offense and an offense
enumerated in a criminal history enhancement. In Taylor, the defendant had been
convicted of a Missouri offense denominated burglary. See Taylor, 495 U.S. at 599.
That conviction was thought by the lower courts to be equivalent to “burglary” as the
Armed Career Criminal Act (ACCA) used the term — ACCA defines burglary as a
“violent felony.” See id. at 579-580. This Court first identified a “generic” definition of
burglary, which it thought to correspond roughly to the “burglary” offense set forth in
the majority of state codes. See id. at 598-599. A state offense that shared all of the

elements of “generic burglary,” this Court held, could be used to enhance the sentence
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under ACCA. See id. at 599. A prior offense substantially broader than “generic
burglary,” that is, an offense that criminalized conduct outside the generic definition,
could not be so used. See id. at 599-602.

In United States v. Santiesteban-Hernandez, 469 F.3d 376 (5™ Cir. 2006), the
Fifth Circuit applied the Taylor “generic offense” methodology to the enumerated
offense of “robbery” in USSG §21.1.2. See Santiesteban-Hernandez, 469 F.3d at 378-382.
It recognized that most states define “robbery” differently, and in certain respects more
narrowly, than Texas. See id. at 381. Specifically, while most states require a
threatened use of force, Texas permits conviction upon a finding of bodily injury
inflicted in connection with the theft. See id. The Santiesteban-Hernandez court might
also have noted that Texas does not require that the defendant acquire property by
force, intimidation or injury. Instead, it requires only that injury or threat occur in the
course of a theft, which extends beyond the completion of the robbery, and, indeed,
even beyond the moment that a thief discards property. See Smith v. State, 2013 Tex.
App. LEXIS 1146, at *6-8 (Tex. App. Houston 14th Dist. Feb. 7 2013)(unpublished).

By contrast, the majority of states require that the defendant’s violence be the
way that he or she acquires of property —that is, they require a causal connection. See
Santiesteban-Hernandez, 469 F.3d at 380 (“The majority of states require property to
be taken from a person or a person's presence by means of force or putting in
fear.”)(emphasis added). Nonetheless, Santiesteban-Hernandez qualified the Texas
offense as “generic robbery” on the theory that any differences were minor.
Santiesteban-Hernandez was used in the opinion below to qualify the same offense
under USSG §4B1.2. See [Appx. B, at 2].

This Court has before it several petitions that address the necessary fit between
a defendant’s prior statute of conviction and a generic, enumerated offense. In Quarles

v. United States, No. 17-778, Petition for Certiorari, at p. I (filed November 24, 2017),
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a defendant Petitioner has asked the Court to address whether an offense may be
“generic burglary,” even if it does not require that the defendant form an intent to
commit a crime at the time of tresspassory entry. In United States v. Stitt, 17-765,
Petition for Certiorari, at p. I (filed November 21, 2017), the Solicitor General has
asked the Court to determine whether a crime may be “generic burglary” even if it may
be committed against a vehicle. In Martinez-Cerda v. United States, 17-7173, at pp.4-5
(filed September 19, 2017), the defendant Petitioner asks this Court to decide whether
an offense may be considered “generic aggravated assault” even if it is committed
recklessly. And in Allen v. United States, No. 17-5684, Petition for Certiorari, at pp.12-
13 (filed December 27, 2017), the defendant Petitioner asks this Court to consider,
perhaps incidentally to other questions, whether a burglary statute may be considered
generic even if it can be committed against the curtilage of a home.

The courts of appeals are divided as to how substantial the differences may be
between a prior offense and an enumerated offense without defeating a criminal
history enhancement. Compare United States v. Mungia-Portillo, 484 F.3d 813, 816-
817 (5™ Cir. 2007) with United States v. Esparza-Herrera, 557 F.3d 1019, 1023 (9th
Cir. 2009). In the event that the Court grants certiorari in one or more of these cases,
it can and should resolve that divisive question. That question is the precisely the
question on which Santiesteban-Hernandez and the opinion below turn.

This Court “regularly hold(s) cases that involve the same issue as a case on
which certiorari has been granted and plenary review is being conducted in order that
(if appropriate) they may be ‘GVR’d’ when the case is decided.” Lawrence v. Chater, 516
U.S. 163, 181 (1996)(Scalia, J., dissenting). Ultimately, GVR is appropriate if the
decision “reveal(s) a reasonable probability that the decision below rests upon a
premise that the lower court would reject if given the opportunity for further

consideration, and where it appears that such a redetermination may determine the
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ultimate outcome of the litigation...” Lawrence, 516 U.S. at 167. In the event that this
Court grants certiorari on one of these issues and rules for the defendant, it is
reasonably probable that the court will reach a different result as to the validity of
Santiesteban-Hernandez.

It is true that an offense may also be a “crime of violence” under §4B1.2 if it has
as an element “the use, attempted use, or threatened use of physical force against the
person of another.” USSG §4B1.2(a)(1). Yet the Fifth Circuit has repeatedly — and
recently — reaffirmed that the mere infliction of bodily injury does not constitute “the
use of force” for the purpose of Guidelines “crime of violence” enhancement. See United
States v. Villegas-Hernandez, 468 F.3d 874 (5™ Cir. 2006) United States v. Reyes-
Contreras, __F.3d __, 2018 U.S. App. LEXIS 2885 (February 6, 2018); United States v.
Rico-Mejia, 859 F.3d 318, 322-323 (5™ Cir. 2017); United States v. Fennell, 695 Fed.
Appx. 780 (5™ Cir. August 16, 2017)(unpublished); United States v. Cruz-Rodriguez,
625 F.3d 274, 276-277 (5th Cir. 2010); United States v. Johnson, 286 Fed. Appx. 155,
157 (5th Cir. 2008)(unpublished); United States v. De La Rosa-Hernandez, 264 Fed.
Appx. 446, 449 (5th Cir. 2008)(unpublished) United States v. Martinez-Mata, 393 F.3d
625, 629 (5th Cir. 2003); United States v. Vargas-Duran, 356 F.3d 598, 606 (5™ Cir.
2004)(en banc). Indeed, it said as much regarding the Texas robbery statute in
Santiesteban-Hernandez. See Santiesteban-Hernandez, 469 F.3d at 379 (“As a
preliminary matter, Santiesteban argues that Texas Penal Code § 29.02 is not a crime
of violence because it does not define ‘robbery’ in terms of the use or threat of force. If
our analysis were to focus on the second prong of the crime of violence definition, which
has a force requirement, this omission would be dispositive.”)(dicta).

This issue was raised and preserved in the district court as well as the Court of
Appeals for the Fifth Circuit. Petitioner asserts that his petition for certiorari should

be held pending a decision in the cases addressed above in this brief and now pending
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before this Court.

CONCLUSION
Petitioner respectfully prays that this Honorable Court hold the instant case
until it renders a decision in Quarles v. United States, No. 17-778 (Petition for
Certiorari filed November 24, 2017); United States v. Stitt, No. 17-765 ( Petition for
Certiorari filed November 21, 2017); Martinez-Cerda v. United States, No. 17-7173
(Petition for Certiorari filed September 19, 2017); Allen v. United States, No. 17-5684
(Petition for Certiorari filed December 27, 2017), and/or some other case addressing
the required fit between a defendant’s prior statute of conviction and a “generic”
offense for the purposes of a criminal history enhancement. He further prays that it
grant certiorari, vacate the judgment below, and remand in light of that case. He
finally prays for such relief as to which he may be justly entitled.
Respectfully submitted this 21" day of March 2018.
/s! Jerry V. Beard
JERRY V. BEARD
Counsel of Record
Federal Public Defender’s Office
Northern District of Texas
819 Taylor Street, Room 9A10
Fort Worth, TX 76102

(817) 978-2753
Texas Bar Number 01973515
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