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QUESTION PRESENTED 

 

 

The question presented is: 

 

Whether, at a suppression hearing held pursuant to Chapter 934, 

Florida Statutes, application of the Florida Supreme Court’s 

decision in State v. Inciarrano, 473 So.2d 1272 (Fla. 1985), which 

adopts a  “society is prepared to recognize” test to determine the 

admissibility at a criminal trial of a non-consensual, surreptitiously 

recorded conversation, impermissibly flips the burden of proof and 

persuasion from the State to the defendant contrary to the 

presumption of innocence mandated by the Fifth and Fourteenth 

Amendments. 

 

 

 

 

 

 

 



ii 

 

 TABLE OF CONTENTS 

  

QUESTION PRESENTED .............................................................................................................. i 

TABLE OF AUTHORITIES ......................................................................................................... iii 

PETITION FOR WRIT OF CERTIORARI ....................................................................................1 

PARTIES TO THE PROCEEDINGS ..............................................................................................1 

OPINIONS BELOW ........................................................................................................................1 

JURISDICTION ..............................................................................................................................1 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED ......................................2 

STATEMENT OF THE CASE ........................................................................................................2 

REASONS FOR GRANTING THE WRIT .....................................................................................6 

CONCLUSION ..............................................................................................................................10 

APPENDIX 



iii 

 

 TABLE OF AUTHORITIES 

Cases 
 

Carmell v. Texas,  

 529 U.S. 513 (2000) ...................................................................................................................... 9 

 

Coffin v. United States,  

 156 U.S. 432 (1895) ...................................................................................................................... 8 

 

Cummings v. State of Missouri,  

 4 Wall. 277 (1866) .................................................................................................................... 8, 9 

 

Deutch v. United States,  

 367 U.S. 456 (1961) ...................................................................................................................... 8 

 

Flaxer v. United States,  

 358 U.S. 147 (1958) ...................................................................................................................... 8 

 

Irvin v. Dowd,  

 366 U.S. 717 (1961) ...................................................................................................................... 8 

 

Lawrence v. Florida,  

 133 S. Ct. 1643 (2013) .................................................................................................................. 5 

 

Lawrence vs. State,  

 100 So. 3d 694 (Fla. 2d DCA 2012) ............................................................................................. 5 

 

McDade v. State,  

 114 So. 3d 465 (Fla. 2d DCA 2013) ......................................................................................... 5, 6 

 

McDade v. State,  

 154 So. 3d 292 (Fla. 2014)........................................................................................................ 5, 6 

 

McPhaul v. U.S.,  

 364 U.S. 372 (1960) ...................................................................................................................... 9 

 

Sinclair v. United States,  

 279 U.S. 263 (1929) ...................................................................................................................... 8 

 

Speiser v. Randall  

 357 U.S. 513 (1958) ...................................................................................................................... 9 

 

 



iv 

 

State v. Inciarrano,  

 473 So.2d 1272 (Fla. 1985)........................................................................................ i, 4, 5, 6, 7, 9 

 

Watkins v. United States,  

 354 U.S. 178 (1957) ...................................................................................................................... 8 

 

Winfield v. Division of Pari-Mutuel Wagering,  

 477 So.2d 544 (Fla.1985).............................................................................................................. 7 

Constitutional Provisions 
 

Fla. Const. Art. I, § 23 ...................................................................................................................... 7 

 

U.S. Const. Amend. V ............................................................................................................... i, 1, 2 

 

U.S. Const. Amend. XIV ............................................................................................................... i, 2 

 

Statutes 
 

29 U.S.C. 1254(1) ............................................................................................................................. 1 

 

Florida Statutes Section 90.105 ........................................................................................................ 6 

 

Florida Statutes Section 934.02 .................................................................................................... 2, 4 

 

Florida Statutes Section 934.03 ............................................................................................ 2, 3, 4, 7 

 

Florida Statutes Section 934.06 ................................................................................................ 2, 3, 4 

Rules 
 

Sup. Ct. R. 29.6 ................................................................................................................................. 1 



1 

 

PETITION FOR WRIT OF CERTIORARI 

Petitioner, RANDOLPH LAWRENCE, petitions this Court for a writ of certiorari to 

review the judgment and decision of the trial court for the Sixth Judicial Circuit and Second 

District Court of Appeal, State of Florida. Petitioner’s conviction for capital sexual battery upon a 

minor and automatic minimum mandatory sentence of life in prison without the possibility of 

parole should be vacated and a new trial ordered because they potentially resulted from a state 

evidentiary procedure that subverted the presumption of innocence to which Lawrence was 

entitled under the Fifth Amendment to the United States Constitution.  

PARTIES TO THE PROCEEDINGS 

 

The caption of the case in this Court contains the names of all parties (Petitioner, 

Randolph Lawrence and the State of Florida).
1
 

 OPINIONS BELOW 

The opinion and order denying rehearing of the District Court of Appeal for the Second 

District of Florida were both issued without opinion and are set forth in the Appendix attached 

hereto at A1 and A2 respectively. 

 JURISDICTION 

On December 20, 2017, the district court of appeal entered its order denying Lawrence’s 

timely filed motion for rehearing of the district court of appeals per curiam affirmance without 

opinion of the trial court’s denial of Lawrence’s post conviction relief motion.  This Petition for 

Writ of Certiorari is due on or before March 19, 2018 and is being electronically filed on that 

date.  Petitioner invokes this Court’s jurisdiction under 29 U.S.C. 1254(1). 

                                                 
1
 Pursuant to Rule 29.6, no parent or publicly held company owning 10% or more of a party 

corporation is involved in this case. 
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 CONSTITUTIONAL AND STATUTORY  

 PROVISIONS INVOLVED 

 

The Fifth Amendment to the United States Constitution states in material part: 

No person shall be…deprived of life, liberty, or property, without due 

process of law; 

 

Section 1 of the Fourteenth Amendment to the United States Constitution provides in 

material part: 

[N]or shall any State deprive any person of life, liberty or property, 

without due process of law 

 

The relevant portions of Florida’s Security of Communications Act, sections 934.02(2), 

934.03(1), 934.03(2) and 934.06, Florida Statutes (2010), are set forth in the Appendix at A3-

A10. 

STATEMENT OF THE CASE 

 

In 2011, Lawrence was convicted of capital sexual battery on a minor and automatically 

sentenced to a minimum mandatory of life in prison without the possibility of parole.  The alleged 

victim’s mother testified at trial that Lawrence came to her workplace and asked to speak to her 

outside.  She concealed a tape recorder on her person and surreptitiously recorded the 

conversation that took place in the parking lot without Lawrence’s knowledge or consent.  The 

incriminating tape recording was admitted in evidence at trial over Lawrence’s objection that such 

admission was prohibited under Florida’s Security of Communications Act, chapter 934, Florida 

Statutes. 

Section 934.03(1), Florida Statutes (2010), contains a general prohibition on the 

interception of any wire, oral, or electronic communications.  Section 934.02(2), Florida Statutes 

(2010), defines the term “oral communication” for purposes of chapter 934 as:  
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any oral communication uttered by a person exhibiting an expectation that such 

communication is not subject to interception under circumstances justifying such 

expectation and does not mean any public oral communication uttered at a public 

meeting or any electronic communication. 

 

Section 934.06, Florida Statutes (2010), provides that the contents of any improperly 

intercepted communication may not be used as evidence in a criminal trial: 

Whenever any wire or oral communication has been intercepted, no part of the 

contents of such communication and no evidence derived therefrom may be 

received in evidence in any trial, hearing, or other proceeding in or before any 

court, grand jury, department, officer, agency, regulatory body, legislative 

committee, or other authority of the state, or a political subdivision thereof, if the 

disclosure of that information would be in violation of this chapter. The 

prohibition of use as evidence provided in this section does not apply in cases of 

prosecution for criminal interception in violation of the provisions of this chapter.  

 

Section 934.03(2), Florida Statutes (2010), contains a list of specific exceptions to the 

general prohibition in section 934.03(1). One of these exceptions is for situations in which all 

parties to the conversation have consented. § 934.03(2)(d), Fla. Stat. (2010).  Significantly, the 

statute created no exception for the surreptitious interception of oral communications by private 

citizens conducting their own personal investigations of criminal activity. 

Lawrence moved pre-trial to suppress the recording pursuant to section 934.06, Florida 

Statutes (2010).  At the suppression hearing, the burden of proof and persuasion was effectually 

placed on Lawrence to prove that his expectation of privacy in the parking lot was justified.  

(A57-A68).  He testified under oath that he drove his own vehicle to a Walgreens drug store 

where the mother worked as a cashier and spoke to her briefly explaining “that he wanted to have 

a private conversation with her…”  He further testified that they agreed to speak outside, that he 

did not intend for their conversation to be overheard by anyone and that no one else listened to the 

conversation.  (A54-A67)  This testimony was unrebutted and the State presented no evidence of 
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its own that Lawrence's expectation of privacy in the parking lot was not justified under the 

circumstances. 

Relying upon the Florida Supreme Court's decision in State v. Inciarrano, 473 So.2d 1272 

(Fla. 1985), the trial court denied Lawrence’s motion.  He concluded that Lawrence did not have a 

reasonable expectation of privacy because the incriminating statements were made by Lawrence 

in an open public parking lot at a time when other parties and bystanders had access to the 

parking lot.  (A71-A72)  In Inciarrano, the Florida Supreme Court held for purposes of section 

934.02(2) that: 

 [t]his expectation of privacy does not contemplate merely a subjective 

expectation on the part of the person making the uttered oral 

communication but rather contemplates a reasonable expectation of 

privacy. A reasonable  expectation  of  privacy under  a given set of 

circumstances depends  upon  one's  actual subjective  expectation  of 

privacy as well as whether society is prepared to recognize this 

expectation  as reasonable. 
 

473  So. 2d at 1275 (emphasis supplied).  Inciarranno effectively shifted the exclusionary 

admissibility analysis under the statute from the strong privacy protecting language in section 

934.03(1) and the plain exclusionary language of section 934.06 to the definition of “oral 

communication” in section 934.02(2).   

At trial, the court then admitted over Lawrence's objection a CD containing an "enhanced" 

version of the surreptitiously recorded tape recording and it was played to the jury. The 

surreptitiously recorded conversation was the only admission of Lawrence introduced at trial and 

the only corroboration of the alleged victim’s testimony.  The State made Lawrence’s recorded 

statements the centerpiece of its case arguing in closing that the statements reflected an admission 

of his guilt: 
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Ms. Gissinger:…I’m sorry. I’ll do whatever you want.  I’ll do whatever 

it takes.  I’ll leave America. I don’t know why I did that.  It wasn’t me. 

Those are Defendant’s own words. That is what the Defendant had to 

say when he was confronted .by [A.B.’s] mother. Those are his words. 

You’ll have the opportunity to take that audiotape back. Listen to it. 

Those are his words… 

 

On appeal of his conviction, Lawrence argued that the surreptitiously recorded 

conversation should have been suppressed.  The district court of appeal affirmed Lawrence’s 

conviction per curiam without opinion on October 26, 2012.  Lawrence vs. State, 100 So. 3d 694 

(Fla. 2d DCA 2012), and his conviction became final on March 25, 2013.  Lawrence v. Florida, 

133 S. Ct. 1643 (2013). 

Less than three months after Lawrence’s conviction became final, the same district court 

of appeal issued its decision in McDade v. State, 114 So. 3d 465 (Fla. 2d DCA 2013) ("McDade 

I"), which also involved a defendant’s conviction for capital sexual battery after the trial court 

admitted into evidence under Inciarrano a surreptitiously recorded conversation.  In McDade I, 

the district court of appeal affirmed with written opinion and certified a question of great public 

importance to the Florida Supreme Court as to whether recording of solicitation and confirmation 

of child sexual abuse made by a minor child fell within the proscription of chapter 934, Florida 

Statutes.  The Florida Supreme Court answered the question in the affirmative, and reversed 

McDade’s conviction. McDade v. State, 154 So. 3d 292 (Fla. 2014) (“McDade II”).  He was 

retried without admission into evidence of the recording and was acquitted. 

In McDade I, Judge Altenbernd, specially concurring, expressed significant constitutional 

concerns with Inciarrano's “society is prepared to recognize” test.  He concluded that Inciarrano 

flipped the burden of proof and persuasion at the preliminary hearing on admissibility from the 

State to the defendant in violation of the Fifth Amendment’s presumption of innocence. Id. at 
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472.  

Lawrence timely filed a post conviction relief motion, which he later amended, arguing 

that the circuit court should reverse his conviction and sentence and grant him a new trial based 

on retroactive application of McDade II, in part, based on Judge Altenbernd’s specially 

concurring opinion. (App. A13, A17, A19.)  The trial court denied Lawrence’s motion without 

addressing the substantive merits of his argument.  (A31-A32).  On appeal to the district court of 

appeal, Lawrence argued that the trial court should have addressed the retroactivity argument, 

including Judge Altenbernd’s concurring opinion.  (App. A38-A40, A44).  The district court of 

appeal affirmed the trial court per curiam without opinion on June 23, 2017.  (App. A1).  

Lawrence timely filed a motion for rehearing and requested the district court of appeal to certify 

the following question to the Florida Supreme Court: 

Whether, at a suppression hearing held pursuant to section 934, Florida 

Statutes, application of the Inciarrano “society is prepared to recognize” 

test impermissibly flips the burden of proof and persuasion from the State 

to the defendant contrary to the presumption of innocence mandated by the 

Fifth Amendment, while leaving our rights in flux. 

 

(App. A47-A56, A55).  

 

The district court of appeal denied the motion without opinion on December 20, 

2017. (App. A2). 

REASONS FOR GRANTING THE WRIT 

In his concurring opinion in McDade I, Judge Altenbernd stated: 

My first concern involves the burden of proof and persuasion on this issue. 

Whether this recording violates chapter 934 is not an issue that is resolved at a 

typical hearing on a motion to suppress under Fourth Amendment standards. In 

the trial court, the hearing was conducted like a hearing on a motion to suppress, 

but it was actually a preliminary hearing that should have been conducted under 
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section 90.105, Florida Statutes (2011)
2
, to determine whether these recordings 

are statutorily inadmissible under section 934.06. We have assumed that the 

burden of proof and persuasion at this hearing rested with Mr. McDade. But at the 

time of the preliminary hearing, he was presumed innocent; he had all of his Fifth 

Amendment rights. By expanding the holding of Inciarrano to include these 

circumstances, we may have effectively placed the burden on him to prove by a 

preponderance of the evidence that he is innocent in order to prevent the 

recordings from being admitted into evidence. I am troubled by this procedure. 

 

114 So. 3d at 472.  

Lawrence’s case highlights the Fifth Amendment concerns expressed by Judge 

Altenbernd.  Lawrence’s surreptitiously recorded statements were “uttered by a person exhibiting 

an expectation that [his] communication [was] not subject to interception” and that he made these 

statements “under circumstances justifying” his expectation that his statements would not be 

recorded.  It is undisputed that Lawrence adjourned to the parking lot by agreement specifically to 

ensure the privacy of his conversation, that he did not consent to his conversation being recorded, 

and that none of the other exceptions to exclusion listed in section 934.03(2) applied.  Moreover, 

notably, the citizens of the State of Florida had adopted by constitutional amendment a broad 

right of privacy protection that exceeds those under federal law.
3
   

                                                 
2
 Section 90.105, Florida Statues, requires the trial court to “determine preliminary questions 

concerning . . . the admissibility of evidence.” 
 
3 

In Winfield v. Division of Pari-Mutuel Wagering, 477 So.2d 544 (Fla.1985), the Florida Supreme Court  

stated the following regarding Florida's right of privacy: 

 

The citizens of Florida opted for more protection from governmental intrusion 

when they approved article I, section 23, of the Florida Constitution. This 

amendment is an independent, freestanding constitutional provision which 

declares the fundamental right to privacy. Article I, section 23, was intentionally 

phrased in strong terms. The drafters of the amendment rejected the use of the 

words “unreasonable” or “unwarranted” before the phrase “governmental 

intrusion” in order to make the privacy right as strong as possible. Since the 

people of this state exercised their prerogative and enacted an amendment to the 

Florida Constitution which expressly and succinctly provides for a strong right of 
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At the time of the suppression hearing, Lawrence was presumed innocent.  The 

presumption of innocence required that the burden of proof and persuasion be placed on the State 

to demonstrate an exception to the otherwise plain import of chapter 934’s exclusionary rule by 

demonstrating that Lawrence’s expectation of privacy was not one society was prepared to 

recognize.  The State below presented no such evidence.  Yet the recording was admitted in 

evidence and could easily have been a key if not the key piece of evidence that resulted in 

Lawrence’s conviction and automatic mandatory sentence of life in prison without the possibility 

of parole. 

The early history of the presumption of innocence is detailed in Coffin v. United States, 

156 U.S. 432, 453 (1895), where this Court said: 

The principle that there is a presumption of innocence in favor of the accused is 

the undoubted law, axiomatic and elementary, and its enforcement lies at the 

foundation of the administration of our criminal law. 

 

In Deutch v. United States, 367 U.S. 456, 471 (1961), this Court reiterated: 

In fulfillment of their obligation under this statute, the courts must accord to the 

defendants every right which is guaranteed to defendants in all other criminal 

cases.'  Watkins v. United States, 354 U.S. 178, 208, 77 S.Ct. 1173, 1 L.Ed.2d 

1273 (1957).  ‘One of the rightful boasts of Western civilization is that the 

(prosecution) has the burden of establishing guilt solely on the basis of evidence 

produced in court and under circumstances assuring an accused all the safeguards 

of a fair procedure.’ Irvin v. Dowd, 366 U.S. 717, 729, (81 S.Ct. 1639, 1646, 6 

L.Ed.2d 751) (concurring opinion). Among these is the presumption of the 

defendant's innocence. Sinclair v. United States, 279 U.S. 263, at 296-297, 49 

S.Ct. 268, 73 L.Ed. 692); Flaxer v. United States, 358 U.S. 147 at 151, 79 S.Ct. 

191, 3 L.Ed.2d 183. 

 

Thus, in Cummings v. State of Missouri, 4 Wall. 277, 328 (1866), this Court said: 

                                                                                                                                                               

privacy not found in the United States Constitution, it can only be concluded that 

the right is much broader in scope than that of the Federal Constitution. 

 

Id. at 548. 
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The clauses in question subvert the presumptions of innocence, and alter the rules 

of evidence, which heretofore, under the universally recognized principles of the 

common law, have been supposed to be fundamental and unchangeable. They 

assume that the parties are guilty; they call upon the parties to establish their 

innocence; and they declare that such innocence can be shown only in one way— 

by an inquisition, in the form of an expurgatory oath, into the consciences of the 

parties 

 

In Speiser v. Randall 357 U.S. 513, 525-526 (1958), this Court said: 

There is always in litigation a margin of error, representing error in fact finding, 

which both parties must take into account. Where one party has at stake an 

interest of transcending value—as a criminal defendant his liberty—this margin of 

error is reduced as to him by the process of placing on the other party the burden 

of producing a sufficiency of proof in the first instance, and of persuading the fact 

finder at the conclusion of the trial of his guilt beyond a reasonable doubt. Due 

process commands that no man shall lose his liberty unless the Government has 

borne the burden of producing the evidence and convincing the fact finder of his 

guilt. 

 

In sum, there is no constitutional protection more important than the presumption of 

innocence. McPhaul v. U.S., 364 U.S. 372, 384 (1960) Douglas, J. dissent.  (“The presumption of 

innocence, deep in our criminal law, has been one of our most important safeguards against 

oppression.”).   

For this reason, this Court has made clear that rules of evidence cannot be employed in 

such a manner as to subvert the presumption of innocence. Carmell v. Texas, 529 U.S. 513, 540 

(2000) citing Cummings v. Missouri, 4 Wall 277, 328 (1867).  Yet, that is precisely what 

happened below in Lawrence’s case.  By placing the burden of proof and persuasion upon 

Lawrence under Inciarrano, the presumption of innocence to which he was constitutionally 

entitled under the Fifth and Fourteenth Amendments was subverted potentially resulting in his 

automatic condemnation to life in prison without the possibility of parole.   
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CONCLUSION 

 Lawrence's case highlights Judge Altenbernd’s concerns with the “troubling” “results 

oriented” nature of Inciarrano’s “society is prepared to accept” test that "leaves our rights in flux" 

while effectively flipping the burden of proof at a suppression hearing from the State to the 

defendant contrary to the presumption of innocence.  For these reasons, Lawrence respectfully 

requests that this Court accept jurisdiction, grant his petition, vacate his sentence and conviction 

and order that Lawrence be granted a new trial. 

 Respectfully submitted this 19
th

 day of March, 2018. 
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