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QUESTION PRESENTED

Is Hobbs Act robbery, in violation of 18 U.S.C. §1951(a), a crime of violence? Currently,
convictions for Hobbs Act robbery are treated differently during sentencings, depending
on the applicable statutes or Guideline provisions. In some cases the offense qualifies
as a crime of violence for sentencing purposes, but in other cases it is not a crime of
violence. The lack of uniformity leads defendants to be sentenced differently depending
on the controlling statute or provision, even though the same offense — robbery under
the Hobbs Acts — is identified as the conviction that potentially triggers an enhanced
sentence.

In the underlying case the District Court identified Hobbs Act robbery as a crime of
violence under 18 U.S.C. §924(c). Chapter 18, section 924 (c) of the United States Code
(18 U.S.C. §924 (c)) provides for enhanced penalties for individuals convicted of
possessing a firearm during a crime of violence, including a mandatory minimum seven
(7) year term of incarceration that must be served consecutive to any other term of
imprisonment imposed by a sentencing court. Crime of violence under §924(c) is defined
as: an offense that is a felony and “(A) has as an element the use, attempted use, or
threatened use of physical force against the person or property of another, or (B) that
by its nature, involves a substantial risk that physical force against the person or
property of another may be used in the course of committing the offense.” 18 U.S.C. §
924(c)(8). Circuits generally hold that Hobbs Act robbery is a crime of violence for
purposes of §924(c).

However, at least one circuit has ruled that Hobbs Act robbery is not a crime of
violence under Sentencing Guideline provision §2K2.1(a)(4)(A). This sentencing
provision sets a base offense level of 20 when the defendant unlawfully possessed a
firearm after sustaining one felony conviction for either a crime of violence or a
controlled substance. This provision uses the definition of crime of violence set forth in
§4B1.2.

In sum, there are varying and inconsistent interpretations of Hobbs Act robbery, and
whether a conviction under that statute constitutes a crime of violence. The
consequence of these varying and incompatible approaches is a major sentencing
disparity. This Court’s intervention is necessary to harmonize these approaches by
answering the following question: Is Hobbs Act robbery a crime of violence?



PARTIES TO PROCEEDING
The parties to the proceeding in the court whose judgment is sought to be
reviewed are as follows:
1. United States of America

2. Brandon Kennedy
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NO:

IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 2017

BRANDON KENNEDY,
Petitioner,

V.

UNITED STATES OF AMERICA,
Respondent.

PETITION FOR A WRIT OF CERTIORARI

Petitioner Brandon Kennedy respectfully petitions for a writ of certiorari to
review the judgment of the United States Court of Appeals for the Third Circuit
in this case.

DECISION BELOW

The United States Court of Appeals for the Third Circuit affirmed Petitioner’s
conviction and sentence with a non-precedential opinion issued on December 18,
2017 Pet. Appx. A (Judgment) and B (Opinion).! The opinion is available at 2017
WL 6422348 (3d Cir. Dec. 18, 2017).

JURISDICTION

The United States District Court for the Western District of Pennsylvania

(W.D. Pa. No. 2-13-cr-00240-001) exercised jurisdiction over this federal criminal

case pursuant to 18 U.S.C. § 3231. The Third Circuit Court of Appeals (No. 15-4009)

1 «Pet. Appx.” refers to Petitioner’s Appendices attached to this Petition.
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had jurisdiction pursuant to 28 U.S.C. § 1291 and 18 U.S.C. § 3742(a). The United
States Court of Appeals for the Third Circuit entered judgment on December 18,
2017. Pet. Appx. 1-3. This Court has jurisdiction pursuant to 28 U.S.C. § 1254(1).
This petition is timely filed within ninety (90) days of entry of judgment.

RELEVANT STATUTORY PROVISIONS

United States Code Annotated 18 U.S.C. §924 (c) provides in pertinent part:

(c)(1)(A) Except to the extent that a greater minimum sentence 1s otherwise
provided by this subsection or by any other provision of law, any person who,
during and in relation to any crime of violence or drug trafficking crime
(including a crime of violence or drug trafficking crime that provides for an
enhanced punishment if committed by the use of a deadly or dangerous weapon
or device) for which the person may be prosecuted in a court of the United
States, uses or carries a firearm, or who, in furtherance of any such crime,
possesses a firearm, shall, in addition to the punishment provided for such crime
of violence or drug trafficking crime--

(i) be sentenced to a term of imprisonment of not less than 5 years;

(ii) if the firearm is brandished, be sentenced to a term of imprisonment of

not less than 7 years; and

(iii) if the firearm is discharged, be sentenced to a term of imprisonment of

not less than 10 years. . .

(€)(1)(D)(3) For purposes of this subsection the term “crime of violence” means an
offense that is a felony and--

(A) has as an element the use, attempted use, or threatened use of physical force
against the person or property of another, or

(B) that by its nature, involves a substantial risk that physical force against the
person or property of another may be used in the course of committing the

offense.

United States Code Annotated 18 U.S.C. §1951 provides in pertinent part:
2



(a) Whoever in any way or degree obstructs, delays, or affects commerce or the
movement of any article or commodity in commerce, by robbery or extortion or
attempts or conspires so to do, or commits or threatens physical violence to any
person or property in furtherance of a plan or purpose to do anything in violation
of this section shall be fined under this title or imprisoned not more than twenty
years, or both.
(b) As used in this section--
(1) The term “robbery” means the unlawful taking or obtaining of personal
property from the person or in the presence of another, against his will, by
means of actual or threatened force, or violence, or fear of injury,
immediate or future, to his person or property, or property in his custody
or possession, or the person or property of a relative or member of his
family or of anyone in his company at the time of the taking or obtaining.

United States Sentencing Guideline §2K2.1(a)(4)(A) provides:

(a) Base Offense Level (Apply the Greatest):

(4) 20, if— (A) the defendant committed any part of the instant offense
subsequent to sustaining one felony conviction of either a

crime of violence or a controlled substance offense; or

United States Sentencing Guideline §4B1.2(a) provides:

The term “crime of violence” means any offense under federal or state law,
punishable by imprisonment for a term exceeding one
year, that—
(1) has as an element the use, attempted use, or threatened use of
physical force against the person of another, or
(2) is murder, voluntary manslaughter, kidnapping, aggravated
assault, a forcible sex offense, robbery, arson, extortion, or the
use or unlawful possession of a firearm described in 26 U.S.C.
§ 5845(a) or explosive material as defined in 18 U.S.C. § 841(c).



STATEMENT OF THE CASE

Petitioner Brandon Kennedy was charged in connection with the robbery of an
AT&T retail store in Pittsburgh, Pennsylvania. Specifically, on November 10, 2013, a
three-count Indictment was filed against Mr. Kennedy charging him with:

1. Interference with commerce by robbery in violation of 18 U.S.C. § 1951(a);

2. Using or carrying a firearm during a crime of violence in violation of 18

U.S.C. § 924(c)(1)(A)(ii); and

3. Possession of a firearm by a convicted felon in violation of 18 U.S.C. §

922(g)(1).
Mr. Kennedy pleaded not guilty at his arraignment and exercised his constitutional
right to trial by jury. Several pretrial motions were filed by the defense including a
Motion to Suppress Physical Evidence, Motion to Transfer Proceedings to Another
District, and a Motion to Dismiss the Indictment. These motions were briefed and
separate hearings were held on each matter. All of the motions were denied, with the
District Court issuing written opinions for each decision.

The trial commenced with jury selection on December 15, 2014 and concluded on
December 18, 2014, with guilty verdicts on all three counts. On November 12, 2015, the
District Court imposed a sentence of 155 months, which included a mandatory
consecutive sentence of 84 months for brandishing a firearm in violation of 18 U.S.C. §
924(c). The prison term was to be followed by 3 years of supervised release on Counts 1
and 3, and 5 years of supervised release on Count 2, to be served concurrently.

Throughout the proceedings there were extensive factual discrepancies between

law enforcement, different witnesses and the Petitioner’s account of the events on the

day of the offense and the details of the arrest. For his part, Mr. Kennedy has
4



consistently maintained his innocence, from the initial appearance to the sentencing
hearing, and again on appeal.

Petitioner appealed his conviction and sentence to the Third Circuit, raising
a number of appellate issues. Among the issues raised was whether the conviction for
Hobbs Act robbery qualified as a crime of violence for purposes of an enhanced
sentence under 18 U.S.C. §924(c).2

On December 18, 2017, the Third Circuit affirmed the conviction and sentence,
including the conviction and sentence under §924(c), issuing a non-precedential
opinion. Pet. Appx. 5-17. The opinion explaining that based on Third Circuit precedent
established in United States v. Robinson, 837 F.3d 137 (3d Cir. 2016) cert. denied 138
S.Ct. 215 (2017), Hobbs Act Robbery constitutes a crime of violence as described in the

elements clause of §924(c)[.]” Pet. Appx 15-16.

2 Petitioner also appealed his conviction arguing a due process violation based on the
spoliation of evidence and also challenged statements made by the government that
inappropriately shifted the burden of production onto the defense. Finally, Mr.
Kennedy challenged the denial of his suppression motion. In affirming the conviction

and sentence, the Third Circuit rejected all these arguments.
5



REASONS FOR GRANTING THE WRIT

This case raises the important sentencing question of if and when Hobbs Act
robbery constitutes a crime of violence. Presently, there is a major discrepancy on how
courts make sentencing decisions involving Hobbs Act robbery offenses. Specifically,
there is a lack of agreement among circuits as to whether Hobbs Act robbery is a crime
of violence. Under some statutes Hobbs Act robbery is deemed a crime of violence, but
under other sentencing provisions the same offense may not be a crime of violence,
creating a circuit split based on the law or provisions being applied, ultimately creating
a sentencing disparity.

Generally, Hobbs Act robbery is deemed a crime violence under § 924(c).
However, recently one circuit has held that Hobbs Act robbery is not a crime of violence
under the Guidelines, specifically provision § 2K2.1. The lack of a universal approach
on how robbery under the Hobbs Act is treated by federal courts at the sentencing level
is problematic and requires review. Thus this case presents an important question

concerning federal sentencing law.

I THIS COURT SHOULD GRANT CERTIORARI TO RESOLVE THE
CONFLICTING INTERPRETATIONS AND SENTENCING
DISPARATIES RESULTING FROM HOBBS ACT ROBBERY
CONSTITUTING A CRIME OF VIOLENCE UNDER SOME FEDERAL
LAWS, BUT NOT QUALIFYING AS A CRIME OF VIOLENCE UNDER
THE SENTENCING GUIDELINES.

A. Hobbs Act robbery and U.S.S.G. § 2K2.1.
Recently, the Tenth Circuit held that Hobbs Act robbery was not a crime of

violence under the Guidelines. United States v. O’Connor, 874 F.3d 1147 (10th Cir.
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2017). The government had requested an enhanced sentence under §2K2.1(a)(4)(A),
which sets a higher base offense level for defendants guilty of unlawful possession of a
firearm under §922(g)(1), who also have a prior conviction for either a controlled
substance or a crime of violence. The only offense identified as a crime of violence was
the defendant’s prior conviction for robbery under the Hobbs Act. The sentencing court
granted the government’s request and sentenced the defendant using the higher
offense level. However, the circuit court vacated the sentence finding that Hobbs Act
robbery did not qualify as a crime of violence as defined in §4B1.2 of the guidelines. Id.
at 1158. The Tenth Circuit found that Hobbs Act robbery was neither categorically a
crime of violence, nor a crime of violence under the force clause. Id. at 1154-158.
Although O’Connor concerned only the Guidelines, Mr. Kennedy respectfully

submits that the opinion supports his position that Hobbs Act robbery should not
constitute a crime of violence for sentencing purposes.

B. Hobbs Act robbery and 18 U.S.C. § 924(c).

Hobbs Act robbery is interpreted completely differently under § 924(c), than
under the Guidelines. Admittedly, all circuits to review Hobbs Act robbery under
§924(c) have determined that it qualifies as a crime of violence for the mandatory
minimum sentence. See i.e. Robinson, 844 F.3d 137, United States v. Hill, 832 F.3d
135 (2d Cir. 2016), United States v. Gooch, 850 F.3d 285 (6th Cir. 2017), United States
v. House, 825 F.3d 381 (8th Cir. 2016) cert. denied 137 S.Ct. 1124 (2017).

Nevertheless, in light of the holding in O’Connor, Mr. Kennedy again

respectfully submits that robbery under the Hobbs Act should never qualify as a crime
7



of violence, including under § 924(c). Hobbs Act robbery categorically fails to constitute a
crime of violence under § 924(c)(3)(A) (the force clause) because it can be accomplished by placing
one in fear of future injury to his or her person or property, but does not require threat of violent
physical force. Additionally, because the act of putting someone in fear of injury can be
accomplished without an intentional threat of physical force, it fails to satisfy the intentional mens
rea required under the § 924(c)(3)(A) force clause. Notably robbery is defined in the Hobbs Act as:
the unlawful taking or obtaining of personal property from the person or in the
presence of another, against his will, by means of actual or threatened force, or
violence, or fear of injury, immediate or future, to his person or property, or
property in his custody or possession, or the person or property of a relative or
member of his family or of anyone in his company at the time of the taking or
obtaining.
18 U.S.C. 1951(b) (emphasis added). In short, Hobbs Act robbery under § 1951 categorically fails to
qualify as a “crime of violence” under § 924(c)(3)’s force clause since pursuant to § 1951, the
offense can be committed by putting one in fear of future injury to his person or rather than by actual
use of violent physical force. Thus based on this definition of robbery, the predicate Hobbs Act
robbery offense as defined by § 1951(b) does not qualify as a “crime of violence” as a matter of law.
II. THE CONFLICTING INTERPRETATIONS ON WHEN HOBBS ACT
ROBBERY CONSTITUTES A CRIME OF VIOLENCE PRESENTS AN

IMPORTANT QUESTION CONCERNING SENTENCING LAW THAT
THIS COURT SHOULD REVIEW.

This petition asks an important question regarding federal sentencing law and
practice. Qualifying an offense as a crime of violence leads to substantially longer
sentencing exposure either under federal statutory law such as § 924(c), or under the
Guidelines themselves. However, there is no single standard for determining if Hobbs

Act robbery is a crime of violence. Therefore, review of this sentencing issue by this



Court is needed to harmonize the different interpretations of Hobbs Act robbery. This
case is an ideal vehicle for this Court to harmonize the differing positions on whether
Hobbs Act robbery is a crime of violence.

Finally, this question addresses concerns over the fairness and justice in the
imposition of enhanced sentencing. Review of this issue would provide for uniformity
and consistency in sentencing decisions involving convictions of Hobbs Act robbery. A
definitive decision would avoid sentencing disparities in cases involving Hobbs Act
robbery and enhanced sentences based on prior convictions for crimes of violence.

CONCLUSION

Based on the foregoing, Petitioﬁer Brandon Kennedy respectfully requests
this Court to issue a writ of certiorari to the United States Court of Appeals for the
Third Circuit.

Respectfully submitted,

RICHARD COUGHLIN
Federal Public Defender

Dated: March 15, 2018 By: rAoNn
KarinaD. Fuentes
Research and Writing Specialist
1002 Broad Street
Newark, New Jersey 07102
(973) 622-7150




No.

#

IN THE

Supreme Court of the United States

BRANDON KENNEDY,
PETITIONER,
V.
UNITED STATES OF AMERICA,

RESPONDENT.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

APPENDICES OF PETITIONER BRANDON KENNEDY

RICHARD COUGHLIN
Federal Public Defender for the
District of New Jersey

KARINA D. FUENTES*
Research and Writing Attorney

1002 Broad Street
Newark, New Jersey 07102
(973) 622-7150

Counsel for Petitioner Brandon Kennedy

* Counsel of Record



Index of Appendices

Petitioner’s Appendix A
Judgment of the United States Court of Appeals for the Third Circuit
United States v. Brandon Kennedy, No. 15-4009, December 18, 2017..............cc.ie Pet. App. 1

Petitioner’s Appendix B
Opinion of the United States Court of Appeals for the Third Circuit
United States v. Brandon Kennedy, No. 15-4009, December 18, 2017.....................Pet. App. 4



Petitioner’s Appendix A

Pet. Appx.1



Case: 15-4009 Document: 003112804606 Page:1  Date Filed: 12/18/2017

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 15-4009

UNITED STATES OF AMERICA
\A

BRANDON KENNEDY,
Appellant

On Appeal from the United States District Court
for the Western District of Pennsylvania
(W.D. Pa. No. 2-13-cr-00240-001)
District Judge: Honorable Nora B. Fischer

Submitted Pursuant to Third Circuit LAR 34.1(a)
April 4,2017

Before: CHAGARES, SCIRICA, and FISHER, Circuit Judges

JUDGMENT

This cause came to be considered on the record from the United States District
Court for the Western District of Pennsylvania and was submitted pursuant to Third

Circuit LAR 34.1(a) on April 4, 2017. On consideration whereof, it is now hereby

Pet. Appx.2



Case: 15-4009 Document: 003112804606 Page:2 Date Filed: 12/18/2017

ORDERED and ADJUDGED by this Court that the judgment of the District Court

entered November 12, 2015, be, and the same is hereby AFFIRMED. All of the above in

accordance with the opinion of this Court.

ATTEST:

s/ Marcia M. Waldron
Clerk

DATED: December 18, 2017

Pet. Appx.3
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Case: 15-4009 Document: 003112804603 Page:1  Date Filed: 12/18/2017

NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 15-4009

UNITED STATES OF AMERICA
Va

BRANDON KENNEDY,
Appellant

On Appeal from the United States District Court
for the Western District of Pennsylvania
(W.D. Pa. No. 2-13-cr-00240-001)
District Judge: Honorable Nora B. Fischer

Submitted Pursuant to Third Circuit LAR 34.1(a)
Avpril 4, 2017

Before: CHAGARES, SCIRICA, and FISHER, Circuit Judges

(Filed: December 18, 2017)

OPINION"

* This disposition is not an opinion of the full Court and pursuant to 1.O.P. 5.7 does not
constitute binding precedent.

Pet. Appx.5



Case: 15-4009 Document: 003112804603 Page: 2  Date Filed: 12/18/2017

SCIRICA, Circuit Judge

I

Brandon Kennedy appeals his conviction and sentence in connection with the
robbery of an AT&T store outside Pittsburgh, Pennsylvania. Kennedy was convicted of
interference with commerce by robbery, 18 U.S.C. § 1951(a), being a felon in possession
of a firearm, 18 U.S.C. 922(g)(1), and brandishing a firearm in furtherance of a crime of
violence, 18 U.S.C. § 924(c)(1)(A)(ii), in the Western District of Pennsylvania. He was
sentenced to 155 months in prison, including a mandatory sentence of 84 months for
brandishing a firearm in furtherance of a crime of violence under 18 U.S.C. § 924(c).
Kennedy raises constitutional challenges to his conviction and sentencing, and appeals

the denial of his motion to suppress evidence. We will affirm.

IL!
A.

On November 26, 2012, a man wearing a gray sweat suit, a mask, and gloves,
entered the AT&T store in Green Tree, Pennsylvania, a suburb of Pittsburgh, and pointed
a handgun at the employees. Ordering them into the inventory room, the robber
demanded the employees fill two blue nylon bags with cash and Apple products. The
man left the store with $67.41 in cash and thirty electronic devices. The robbery was
captured on AT&T’s video surveillance system.

Earlier that day, Brandon Kennedy had borrowed his then-partnet’s rental car to

drive from Michigan to the Pittsburgh area. Because Kennedy did not have a valid

I The District Court had jurisdiction under 18 U.S.C. § 3231. We have appellate
jurisdiction under 28 U.S.C. § 1291.
2

Pet. Appx.6



Case: 15-4009 Document: 003112804603 Page:3  Date Filed: 12/18/2017

driver’s license, his friend, Ms. Lang drove the car and Kennedy was the passenger.”
Lang testified she drove Kennedy to the Pittsburgh area, parked at a building adjacent to
the Green Tree AT&T store, and waited in the car for Kennedy to return. After three
hours she received a phone call from Kennedy telling her to open the trunk. According to
her testimony, Kennedy then returned to the vehicle wearing a gray “sweat outfit,” AA
576, threw bags into the trunk, got in the backseat, and instructed her to drive.

Later that evening in South Rockwood, Michigan, Officer Salamas initiated a
traffic stop of Lang and Kennedy’s rental car for traveling 81 miles per hour in a 70 mile
per hour zone. Officer Salamas approached the car and first spoke with Ms. Lang. He
testified that he noticed signs of marijuana use—including glassy, bloodshot eyes and the
smell of burnt marijuana. Ms. Lang admitted to having smoked marijuana earlier in the
day. Officer Salamas removed her from the car and administered a field sobriety test. Ms.
Lang failed the sobriety test and was arrested and placed in the back of Officer Salamas’s
police car. During this process a border patrol agent arrived to assist Officer Salamas
with the traffic stop but did not have any direct contact with Kennedy or Ms. Lang.

Officer Salamas then returned to the vehicle and ran a warrant check on Kennedy,
finding three outstanding warrants. He arrested Kennedy, placed him in the border patrol
officer’s car, and proceeded to search the vehicle for evidence of controlled substances.
He found none. A second border patrol agent arrived with a “drug dog.” The dog made a

couple of passes around the vehicle, but no contraband was found.

2 Kennedy’s then-partner, Ms. Taylor, rented the car for herself but had given Kennedy
permission to use her Hertz rental car as long as he had a licensed driver to operate the
car. And although he was not referenced officially on the rental agreement, Ms. Taylor
testified Kennedy reimbursed her for some of the costs associated with the rental.

3

Pet. Appx.7



Case: 15-4009 Document: 003112804603 Page: 4  Date Filed: 12/18/2017

Officer Salamas then called for a tow truck to remove the car from the interstate.
In preparation for the car’s impoundment, he conducted an inventory search of the
vehicle.? He found two blue nylon bags containing 12 Apple iPads, 14 Apple iPhones, 1
Samsung phone, and a piggy bank in the trunk of the car. When asked about the items,
Kennedy stated he had purchased them from a friend for $1200. According to Officer
Salamas, the entirety of Lang and Kennedy’s arrests was captured by a dashboard camera
installed in his police car, which activates whenever the vehicle’s emergency lights are in
use.

Upon completion of the inventory, the car was towed back to the Hertz agency in
Dearborn, Michigan. Two days after the car was returned to Hertz, an employee noticed
the seat was improperly aligned, lifted the seat and discovered a firearm. He immediately
called the police. Officer Salamas was sent to recover the firearm. The Hertz employee
testified that while they were waiting for the police to arrive, Ms. Taylor and a man he
later identified as Kennedy based on a photograph provided to him by the Bureau of
Alcohol, Tobacco, and Firearms, came into the store and were “adamant” about wanting
to remove items from the vehicle. They were told that a police investigation was in
process and denied access to the vehicle.

When Officer Salamas arrived, he photographed the firearm in the vehicle, and
wore gloves while handling it, but did not request further tests (fingerprint, DNA). The

weapon was initially retained by the South Rockwood police department and logged in as

3 Officer Salamas testified that the inventory was conducted in accordance with
department policy at the time.
4
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evidence, but upon discovery it had been stolen, it was turned over to the police in the
jurisdiction where the theft had occurred.

Three months later, the items found during the traffic stop were identified as the
items stolen in the Green Tree robbery. A grand jury returned a three-count indictment
charging Kennedy with interference with commerce by robbery (“Hobbs Act robbery”),
being a felon in possession of a firearm, and brandishing a firearm in furtherance of a
crime of violence.

B.

Prior to trial, Kennedy filed several motions relevant to this appeal. Kennedy filed
a motion to suppress the evidence seized in the traffic stop. He argued that although not
the renter of the vehicle, he had a reasonable expectation of privacy, and therefore the
police search of the rental car violated his Fourth Amendment rights. After a hearing, the
District Court denied the motion to suppress.

Kennedy also made numerous attempts, including making an oral motion on the
record, to obtain video footage from the night of his arrest. All South Rockwood police
cars are equipped with dashboard cameras that activate and record whenever the vehicle’s
emergency lights are in use. When standard procedure is followed, video captured by the
dashboard camera is saved to a hard drive in the car, which the officer then takes to his
supervisor to download and save onto a computer at the police station. Accordingly, the
South Rockwood police department should have had dashcam footage of the traffic stop
and Kennedy’s subsequent arrest. But in response to Kennedy’s motion, the government

filed a written response stating that no such footage existed.

5
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The case proceeded to trial where the government called several witnesses
including Officer Salamas, his supervisor, and Ms. Lang. Officer Salamas testified about
details related to the traffic stop and Kennedy’s subsequent arrest, including the fact that
Kennedy was wearing a gray sweat suit at the time of arrest. He also testified the
dashcam in his vehicle recorded these events and that he turned the cartridge containing
the video in to his supervisor according to department protocol. Officer Salamas’s
supervisor testified that he personally transferred the footage from Officer Salamas’s
dashcam system to the police station’s computer, and that months later, upon realizing
the data had been lost, he and the police chief attempted to recover the data by consulting
the manual and technical support. Ms. Lang testified about the events on the day of the
robbery, including claiming Kennedy committed the robbery of the AT&T store.

The defense contested Officer Salamas’s and Ms. Lang’s accounts. The defense
also challenged the nature government’s investigation process—particularly the
government’s failure to fingerprint and DNA-test the firearm allegedly used in the
robbery. See Appellant Br. at 46, During the trial and in closing argument, the
government countered these claims by suggesting the defense could have itself conducted
such testing. Kennedy did not object to these remarks when they were made.

A jury convicted Kennedy of all three charges. The District Court imposed a
sentence of 155 months in prison, which included a mandatory sentence of 84 months for

brandishing a firearm in furtherance of a crime of violence under 18 U.S.C. § 924(c).
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IIL.

Kennedy raises four issues on appeal: (1) whether the loss or destruction of the
dashcam video of his arrest violated his due process rights; (2) whether statements the
prosecution made at trial unconstitutionally shifted the burden of proof from the
government to the defense; (3) whether his conviction and sentence for brandishing a
firearm in furtherance of a crime of violence under 18 U.S.C. § 924(c) are still valid in
light of the Supreme Court’s decision in Joknson v. United States, 135 S. Ct. 2551
(2015); and (4) whether the search of the rental car violated his Fourth Amendment
rights.

A. Dashcam and Due Process

To establish a due process violation on the basis of a failure to preserve potentially
exculpatory evidence, a defendant must show: (1) the potentially exculpatory nature of
the evidence was apparent at the time of destruction or loss, California v. Trombetta, 467
U.S. 479, 489 (1984); (2) there is a lack of “comparable evidence by other reasonably
available means,” id.; and, (3) the government acted in “bad faith,” Arizona v.
Youngblood, 488 U.S. 51, 58 (1988).

Kennedy argues the loss of the dashcam footage of the traffic stop violated his due
process rights. Kennedy maintains “the video contained potentially exculpatory
evidence” and would have resolved “a number of key factual disputes about the traffic
stop and arrest.” Appellant Br. at 32. In particular, Kennedy contends that he was
identified as the robber of the AT&T store largely based on Officer Salamas’s and Ms.

Lang’s testimony about his clothing—that he was wearing a gray sweat suit—and that the

(4
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lost dashcam footage would show that Kennedy was not wearing a sweat suit at the time
of arrest.

We do not find Kennedy’s due process rights were violated. Even if Kennedy were
able to satisfy the first two prongs,* he has not shown bad faith on the part of the police
led to the loss of the video. “[U]nless a criminal defendant can show bad faith on the part
of the police, failure to preserve potentially useful evidence does not constitute a denial
of due process of law.” See Youngblood, 488 U.S. at 58; see also United States v. Deaner,
1 F.3d 192, 200 (3d Cir. 1993). In requiring a showing of bad faith, the Supreme Court
sought to limit due process violations “to that class of cases where the interests of justice
most clearly require it, i.e., those cases in which the police themselves by their conduct
indicate that the evidence could form a basis for exonerating the defendant.” Youngblood,
488 U.S. at 58.

Although we think it is important that every effort be made to retain dashcam
footage, there is no evidence of bad faith in this case. Officer Salamas and his supervisor
testified that they followed procedure in transferring and storing the video, and that upon
realizing its loss, consulted the manual and sought technical support but were ultimately
informed the footage was irretrievable.

Kennedy does not even contend the officers intentionally destroyed the video, but
only that the loss of the footage indicates a failure to follow standard procedure, and that

the attempts to recover the data were insufficient. See Appellant Br. at 40. Even if true,

4 The exculpatory nature of the evidence in this case is also doubtful. Even if the video
were to show, as Kennedy contends, he was not wearing a gray sweat suit at the time of
arrest, that would not conclusively show that he was not wearing it hours earlier when the
robbery actually occurred.

8
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such errors are not equivalent to an action taken to gain a tactical advantage over the
defendant. See Youngblood, 488 U.S. at 57; Deaner, 1 F.3d at 200 (“While a showing
that the government did not follow standard procedure could provide some evidence of
bad faith, we have not held that an improper procedure in and of itself implies bad
faith.”). For these reasons, Kennedy has not established that the loss of the dashcam
video violated his due process rights.

B. Burden Shifting

Kennedy contends that statements made by the prosecution during trial
impermissibly shifted the burden of proof from the government to the defense. Because
Kennedy did not object to these statements at trial, we review for plain error. See United
States v. Olano, 507 U.S. 725, 731 (2007). “In order to demonstrate prosecutorial
misconduct under a plain error standard, the review must reveal ‘egregious error or a
manifest miscarriage of justice.”” United States v. Brown, 254 F.3d 454, 458 (3d Cir.
2001) (quoting United States v. Price, 76 F.3d 526, 530 (3d Cir. 1996)).

Kennedy contends that twice during trial, once on direct examination and once
during closing statements, the government referenced the fact that the defense did not
request fingerprinting or DNA-testing on the firearm recovered from the rental car,
“thereby implying that the burden was on Mr. Kennedy to gather and produce evidence.”
Appellant Br. at.44. Kennedy further contends “the government’s attempts to qualify the
statement by saying the burden was not on the defendant does not negate the error.” Id. at
47. The government argues it was entitled to respond to the defense’s “immoderate focus

on the absence of DNA and fingerprinting.” Appellee Br. at 38.
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We find the error in this case was not “plain.” The plain error exception is to be
“used sparingly, solely in those circumstances in which a miscarriage of justice would
otherwise result.” United States v. Young, 470 U.S. 1, 15 (1985) (quoting United States v.
Frady, 456 U.S. 152, 163 n.14 (1982)). Such circumstances are not present here. The
government presented evidence linking Kennedy to the firearm including the recovery of
the stolen devices from the same rental car in which the gun was found, and the Hertz
employee’s testimony that Kennedy was adamant about gaining access to the vehicle
before the police arrived, which the jury was free to weigh against the lack of DNA and
fingerprint evidence. To the extent the prosecutor’s remarks were prejudicial, they were
mitigated by the prosecutor’s clear statement that the burden of production was not on the
defendant. Furthermore, given the evidence against Kennedy, it is unlikely that these
comments, standing alone would have “affected the outcome of the district court
proceedings.” Olano, 507 U.S. at 734. Accordingly, we do not find egregious
citcumstances amounting to plain error and this challenge fails.
C. Crime of Violence

Kennedy was convicted under 18 U.S.C. § 924(c) for brandishing a firearm during
and in relation to a “crime of violence.” 18 U.S.C. § 924(c)(3) includes two definitions of
“crime of violence,” known as the “clements clause” and the “residual clause.” The
“elements clause” encompasses crimes that “ha[ve] as an element the use, attempted use,
or threatened use of physical force against the person or property of another.” 18 U.S.C.
§ 924(c)(3)(A). The “residual clause” encompasses crimes that “by [their] nature,

involve[] a substantial risk that physical force against the person or property of another
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may be used in the course of committing the offense.” 18 U.S.C. § 924(c)(3)(B).
Kennedy argues: (1) Hobbs Act robbery is not a crime of violence under the elements
clause, and (2) that the residual clause is void for vagueness in light of the Supreme
Court’s decision in Johnson v. United States, 135 S. Ct. 2551 (2015). We hold a
conviction for Hobbs Act robbery when concurrent with a conviction for brandishing a
firearm is a crime of violence under the elements clause, and therefore do not need to
reach Kennedy’s residual clause argument.

In his opening brief, Kennedy assumed the court’s analysis of the predicate
offenses under the “elements clause” of § 924(c) would mirror the “categorical approach”
taken under the Armed Career Criminal Act, allowing the court to look only at the
elements of the crime, not the facts of the specific case. But after his brief was filed, we
held in United States v. Robinson, 844 F.3d 137, 142 (3d Cir. 2016), cert. denied,
___S.Ct.__,2017 WL 3008904 (Oct. 2, 2017), that the rationales for applying the
categorical approach were not present when the predicate offense was tried
contemporaneously before the same court. See id. at 141-42. We adopted instead an
alternative approach for determining which predicate offenses qualify as crimes of
violence under the “elements clause.” See id.

Our decision in Robinson is on point. Robinson involved a defendant concurrently
tried and convicted of Hobbs Act robbery and brandishing a firearm in furtherance of a
crime of violence under § 924(c). See id. at 140. And we concluded “when . .. the two
offenses, robbery and brandishing a gun, have been tried together and the jury has

reached a guilty verdict on both offenses, the Hobbs Act robbery qualifies as a crime of
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violence under the ‘elements clause’ of 18 U.S.C. § 924(c)(3)(A).” Id. at 139. Because
the same jury that convicted Robinson under § 924(c) found beyond a reasonable doubt
that he had brandished a firearm in the act of committing that offense, we reasoned that
the court could consider the contemporaneous conviction as “shed[ding] light on the
means by which the predicate offense was committed.” Id. at 143. “The defendant suffers
no prejudice because the court is not finding any new facts which are not of record in the
case before it.” Id. “The question, therefore, is not ‘is Hobbs Act robbery a crime of
violence?’ but rather ‘is Hobbs Act robbery committed while brandishing a firearm a
crime of violence?’” Id. at 144. And we concluded, “[t{Jhe answer to this question must be
yes.” Id.

This case is nearly identical to Robinson. The question is once again, “is Hobbs
Act robbery committed while brandishing a firearm a crime of violence?” The answer
remains yes.

Because we conclude Kennedy’s Hobbs Act robbery constitutes a crime of
violence as defined in the elements clause of § 924(c), we decline to reach Kennedy’s
challenge to the constitutionality of the residual clause in light of Johnson.

D. Fourth Amendment challenge

Finally, Kennedy appeals the denial of his motion to suppress the physical

evidence seized during the traffic stop. The District Court denied the motion on the basis

that a rental car passenger has no reasonable expectation of privacy and therefore
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Kennedy lacked standing to bring the Fourth Amendment claim. 3 Although there is a
circuit split on whether, in exceptional circumstances, an unauthorized driver can have a
reasonable expectation of privacy,® no court of appeals has recognized the expectation of
privacy for a passenger in a rental car.

Kennedy concedes “the law does not currently recognize a rental car passenger’s
expectation of privacy,” but urges us to take this opportunity to recognize the standing of
passengers in rental cars for Fourth Amendment claims. He offers no legal argument for
this proposed shift in law. We decline to do so.

IV.

For the foregoing reasons, we will affirm the judgment of conviction and sentence.

5 The District Court set forth two other bases for denying Kennedy’s suppression motion
but he does not challenge these on appeal.

6 In United States v. Kennedy, 638 F.3d 159, 167-68 (3d Cir. 2011), we “join[ed] the
majority of circuits in concluding that the lack of cognizable property interest in the
rental vehicle and the accompanying right to exclude makes it generally unreasonable for
an unauthorized driver to expect privacy in the vehicle.” Id. at 167. However, we also
acknowledged that “extraordinary circumstances . . . might overcome the general rule
that we adopt here.” Id. at 168.
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