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1 I NDE X
2
Witness
3
Dr. Joel B. Zivot, MD, FRCP
4
Examination by Mr. Spillane, page 6
5
Examination by Ms. Carlson, page 102
6
Re-examination by Mr. Spillane, page 104
7
Signature reserved, page 105
8
Court Reporter®s Disclosure Statement, page 107
9
10 - - -
11 Exhibits
12 Defendants*
13 Exhibit Number 1, Missouri Department of Corrections
Preparation and Administration of Chemicals for Lethal
14 Injection, identified on page 6
15 Exhibit Number 2, Dr. Zivot Supplemental Report,
identified on page 7
16
Exhibit Number 3, Dr. Zivot Affidavits, identified on
17 page 7
18 Exhibit Number 4, Dr. Antognini Supplemental Report,
identified on page 7
19
Exhibit Number 5, Dr. Antognini Original Report,
20 identified on page 8
21 Exhibit Number 6, Dr. Zivot Article, "Why I"m for a
Moratorium on Lethal Injections.”™ USA Today, Dec. 15,
22 2013, i1dentified on page 8
23 Exhibit Number 7, Dr. Zivot Article, "Lethal Injection
Explained.”™ CNN, Jan. 18, 2017, identified on page 9
24
25 (Exhibit index continued on next page.)
DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com

0003a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 3



DR. JOEL B. ZIVOT, M.D., 3/8/2017

Page 4

1 Exhibits (continued)

2 Defendants”

3 Exhibit Number 8, Dr. Zivot Article, "The Slippery Slope
from Medicine to Lethal Injections.” Time, May 2, 2014,

4 identified on page 9

5 Exhibit Number 9, Dr. Zivot Article, "Lethal Injection:
States Medicalize Execution.”™ 49 U. Rich L. Rev., 711,

6 March 2015, identified on page 9

7 Exhibit Number 10, Dr. Zivot Article, "The Absence of
Cruelty is Not the Presence of Humanness." Philosophy,

8 Ethics and Humanities in Medicine, 2012, identified on
page 10

9
Exhibit Number 11, Dr. Zivot Article, "Too Sick to be

10 Executed: Shocking Punishment and the Brain.”™ 85
Fordham L. Rev., 697, Nov. 2016, identified on page 10

11
Exhibit Number 12, Dr. Zivot Article, "The White Coat: A

12  Veil for State Killing?'" Medpage Today, Aug. 17, 2014,
identified on page 10

13
Exhibit Number 13, Dr. Zivot Interview, "Timeline

14 Described Frantic Scene at Oklahoma Execution.'™ New York
Times, May 1, 2014, identified on page 11

15
Exhibit Number 14, Dr. Zivot Interview, "Florida“s

16 Gruesome Execution Theater.”™ Washington Post, March 19,
2014, i1dentified on page 11

17
Exhibit Number 15, Dr. Zivot Interview, "Oklahoma Wants

18 to Reinstate Gas Chamber, and Experts Say it"s a Bad
Idea.”™ Huffington Post, Feb. 12, 2015, identified on

19 page 11

20 Exhibit Number 16, Dr. Zivot Interview, "The Harsh
Reality of Execution by Firing Squad.”™ Time, March 12,

21 2015, i1dentified on page 13

22 Exhibit Number 17, Eleventh Circuit Decision, Gissendaner
v. Commissioner, Georgia Dept. of Corrections, 15-10797,

23 March 2, 2015, identified on page 13

24

25 (Exhibit index continued on next page.)

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com

0004a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 4



DR. JOEL B. ZIVOT, M.D., 3/8/2017

Page 5

1 Exhibits (continued)

2 Defendants”

3 Exhibit Number 18, Affidavit of Dr. Zivot in the
Gissendaner case, identified on page 14

4
Exhibit Number 19, Florida Supreme Court Decision, Davis.

5 v. Florida, SC14-1178, identified on page 14

6 Exhibit Number 20, Polk County, Florida, Circuit Court
Decision, State v. Davis, CF94-001248-XX, identified on

7 page 15

8 Exhibit Number 21, Evidentiary Hearing Testimony of Dr.
Zivot in Davis v. Florida, identified on page 15

9
Exhibit Number 22, Florida Supreme Court Decision, Henry

10 v. Florida, SC14-398, identified on page 15

11 Exhibit Number 23, Motions Including (Dr. Zivot Affidavit
Circuit Court of Broward County Florida. State v. Henry,

12 87-18628CF10A, i1dentified on page 16
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1 PROCEEDINGS

2 (Wednesday, March 8, 2017, Atlanta, Georgia, 12:38 p.m.)
3 (Exhibit Numbers 1-23 were marked for

4 identification prior to the deposition.)
5 (Witness sworn by court reporter.)

6 - - =

7 Whereupon,

8 DR. JOEL B. ZIvOT, MD, FRCP

9 being duly sworn, was examined

10 and testified as follows:

11 EXAMINAT ION

12 BY MR. SPILLANE:

13 Q- Dr. Zivot, 1"m Mike Spillane, from the

14 Missouri Attorney General"s office. 1 wanted to start
15 out by talking about this list of exhibits we have iIn
16 front of you. And I wanted to go through real quickly
17 and have you i1dentify them. 1 think everything here is
18 something you®"ll be familiar with. The first thing 1
19 have is Exhibit 1, which is the Missouri Execution
20 Protocol. 1 assume you“"re familiar with that.
21 (Exhibit Number 1 was i1dentified
22 for the record.)
23 THE WITNESS: Oh, right. This -- this 1is
24  —-
25 BY MR. SPILLANE:

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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Page 7

1 Q. That"s the exhibit list, and then the first
2 one --

3 A. I see.

4 Q. -— 1S the Missouri--

5 A. (Reviewing). Yes.

6 Q. Right. And then the second one i1s your

7 Supplemental Report, which I assume you®re familiar with.
8 (Exhibit Number 2 was i1dentified

9 for the record.)

10 THE WITNESS: Yes.

11 BY MR. SPILLANE:

12 Q- And the third one i1s a group that I ve

13 stapled together of three Affidavits that you gave In

14 this case. And 1 assume you"re familiar with those.

15 (Exhibit Number 3 was i1dentified

16 for the record.)

17 THE WITNESS: (Reviewing). Yes.

18 BY MR. SPILLANE:

19 Q- Okay. Fourth thing is Dr. Antognini®s
20 Supplemental Report.
21 (Exhibit Number 4 was i1dentified
22 for the record.)
23 THE WITNESS: 1 -- 1"m skimming these,
24  obviously. So if you want me to --
25 BY MR. SPILLANE:

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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Page 8

1 Q- Right. Yeah, yeah. | mean, you -- I™m

2 just asking if you"ve -- 1f you"ve read Dr. -- and I°11
3 represent to you that i1t"s Dr. Antognini®s report and

4 you"re familiar with his report.

5 A. Yes.

6 Q- And then that was the supplemental. The

7 second one is his original report, which is Exhibit 5,

8 and 1 assume you have read that and are familiar with it,
9 iT that 1s his report.

10 (Exhibit Number 5 was i1dentified

11 for the record.)

12 THE WITNESS: (Reviewing). Yes.

13 BY MR. SPILLANE:

14 Q- Okay. Next thing is an article you

15 authored. |1 have it labeled as Exhibit 6. I1t"s in USA
16 Today, and 1t"s titled "Why I"m for a Moratorium on

17 Lethal Injections.”™ 1 assume you remember writing that
18 and are familiar with 1t.
19 (Exhibit Number 6 was i1dentified
20 for the record.)
21 THE WITNESS: Yes.
22 BY MR. SPILLANE:
23 Q. Okay. The next one is a piece you did for
24 CNN, Exhibit 7, titled "Lethal Injection Explained.” |
25 assume you"re familiar with that.

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com

0008a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 8



DR. JOEL B. ZIVOT, M.D., 3/8/2017

Page 9

1 (Exhibit Number 7 was i1dentified

2 for the record.)

3 THE WITNESS: Yes.

4 BY MR. SPILLANE:

5 Q- All right. The next one iIs another article
6 you authored for Time, and it"s Exhibit 8, and i1t"s "The
7 Slippery Slope From Medicine to Lethal Injection.”™ 1

8 assume you"re familiar with that.

9 (Exhibit Number 8 was i1dentified

10 for the record.)

11 THE WITNESS: Yes.

12 BY MR. SPILLANE:

13 Q. Okay. The next one i1s an article that you
14  wrote in the University of Richmond Law Review, called

15 "Lethal Injection: States Medicalize Execution', Exhibit
16 9. I assume you wrote that and are familiar with iIt.

17 (Exhibit Number 9 was i1dentified

18 for the record.)

19 THE WITNESS: Yes.
20 BY MR. SPILLANE:
21 Q. The next one is an article you wrote iIn
22 Philosophy, Ethics and Humanities in Medicine, I"ve
23 labeled Exhibit 10, and it"s titled "The Absence of
24  Cruelty i1s Not the Presence of Humanness, Physicians and
25  the Death Penalty iIn the United States.'™ | assume you"re

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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Page 10

1 familiar with that.

2 (Exhibit Number 10 was identified

3 for the record.)

4 THE WITNESS: Yes.

5 BY MR. SPILLANE:

6 Q. Okay. The next one is an article which you
7 authored i1n the Fordham Law Review. It is —- I"ve

8 labeled 1t Exhibit 11, and it specifically discusses Mr.
9 Bucklew™s case to a certain extent, and it"s called "Too
10 Sick to be Executed: Shocking Punishment and the Brain."
11 (Exhibit Number 11 was identified

12 for the record.)

13 THE WITNESS: Yes.

14 BY MR. SPILLANE:

15 Q- Are you familiar with that?

16 A. Yes.

17 Q. The next article 1 have i1s Exhibit 12.

18 It"s written in a document -- 1 a publication called

19 Medpage Today, Public Health and Policy, and it"s called
20 "The White Coat: A Veil for State Killing?"
21 And 1 assume that you®re familiar with that
22 as you are the author of that article.
23 (Exhibit Number 12 was identified
24 for the record.)
25 THE WITNESS: Yes.

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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Page 11

1 BY MR. SPILLANE:

2 Q- Okay. The next one is an iInterview, I

3 believe you gave, in the New York Times. And it is

4 Exhibit 13, and i1t is called "Timeline Describes Frantic
5 Scene at Oklahoma Execution.' And I assume you recall

6 giving that interview and are familiar with 1ts contents.
7 (Exhibit Number 13 was identified

8 for the record.)

9 THE WITNESS: Yes.

10 BY MR. SPILLANE:

11 Q- Okay. The next one is another interview
12 that you gave for the Washington Post, and i1t"s called
13 "Florida®s Gruesome Execution Theater.'™ And 1 assume

14 you"re familiar with that and recall giving the

15 interview.

16 (Exhibit Number 14 was identified

17 for the record.)

18 THE WITNESS: Yes.

19 BY MR. SPILLANE:
20 Q. Okay. The next one Is an iInterview you
21 gave for a publication. 1 believe 1t"s called Crime.
22 It"s listed as Exhibit 15, and i1t says -- i1t"s titled
23 "Oklahoma Wants to Reinstate the Gas Chamber, and Experts
24 Say it"s a Bad ldea."
25 (Exhibit Number 15 was identified

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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Page 12
1 for the record.)
2 THE WITNESS: I don"t -- 1 don"t recall
3  this.
4 BY MR. SPILLANE:
5 Q. Well, let me see if | can refresh your
6 recollection.
7 A. I see —- | see my name here, but I don"t
8 recall this publication. So I don"t know.
9 Q- Right. You"re -- the -- the quotation that
10 you supposedly gave was on page 2 of 6, and you talk
11 about nitrogen hypoxia. Does that refresh your
12 recollection?
13 A. I see that, yes.
14 Q- Okay. Do you remember giving that
15 interview now, about nitrogen hypoxia, or speaking about
16 it?
17 A I do.
18 Q. Okay -
19 A. I just don"t recognize the name of this
20 publication.
21 Q- Right. Kind of an odd name. Crime.
22 A. Yeah.
23 Q- Oh, you know what, I"m absolutely wrong.
24 The publication is the Huffington Post, and Crime iIs part
25 of the title, 1 guess. The Crime section of Huffington

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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Page 13

1 Post.

2 A. I see.

3 Q. So 1 apologize. So now does that refresh
4 your recollection?

5 A. Yes.

6 Q- Okay. The next thing 1 have i1s -- again,

7 it"'s a Time interview, and it"s called "The Harsh Reality
8 Of Execution by Firing Squad,™ and you gave a little

9 interview for that. And I don"t know 1f you recall that.
10 (Exhibit Number 16 was identified

11 for the record.)

12 THE WITNESS: Yes.

13 BY MR. SPILLANE:

14 Q. Okay. Seventeen is an opinion of the

15 Florida Supreme Court, in a case called Gissendaner --
16 I"m sorry, of the United States Court of Appeals for the
17 Eleventh Circuit, in a case called Gissendaner versus

18 Commissioner. And I believe you gave evidence in that
19 case.
20 Do you recall giving evidence in that case
21 and the Supreme Court opinion? Excuse me, the Eleventh
22 Circuilt opinion.
23 (Exhibit Number 17 was identified
24 for the record.)
25 THE WITNESS: 1 don"t -- 1 -- 1 recall the

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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1 case. |1 would have to, you know, look to

2 familiarize myself again but, yes, I recall the

3 case.

4 BY MR. SPILLANE:

5 Q. The next document 1 have i1s Exhibit 18, and
6 it 1s an Affidavit which you gave iIn the Gissendaner

7 case. Do you recall giving that now, the Affidavit --

8 A. Yes.

9 Q. -- and the contents of i1t?

10 (Exhibit Number 18 was identified

11 for the record.)

12 BY MR. SPILLANE:

13 Q. The next 1s Exhibit 19, which 1s a Florida
14 Supreme Court opinion in a case called Davis v. Florida.
15 A. Uh-huh (affirmative).

16 (Exhibit Number 19 was identified

17 for the record.)

18 BY MR. SPILLANE:

19 Q. Do you recall participating in that case?
20 A. Yes.
21 Q- Okay. And then the next thing after that
22 i1s Exhibit 20, which is an order of the Circuit Court
23 denying the stay of execution -- well, | guess It"s what
24 they call the Circuit Court. The trial level court iIn
25 Florida, denying the stay of execution in the Davis case.

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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1 (Exhibit Number 20 was identified

2 for the record.)

3 BY MR. SPILLANE:

4 Q. Do you recall that?

5 A. Yes.

6 Q- Okay. Exhibit 21 i1s your testimony that

7 you gave iIn the Davis case, and I believe your testimony
8 actually starts at page 19 of the transcript I1"ve handed
9 you .

10 (Exhibit Number 21 was identified

11 for the record.)

12 THE WITNESS: (Reviewing). Yes, | see

13  that.

14 BY MR. SPILLANE:

15 Q- Yeah. And you recall giving that

16 testimony?

17 A. Yes.

18 Q- Okay. The next thing 1 have i1s a Florida
19 Supreme Court Decision in a case called Henry v. State of
20 Florida, in which you gave evidence. Do you recall that
21 case?
22 (Exhibit Number 22 was identified
23 for the record.)
24 THE WITNESS: Yes.
25 BY MR. SPILLANE:

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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1 Q. All right. And do you recall this decision
2 at all?

3 A. Not specifically.

4 Q- Okay. The next thing 1 have i1s Exhibit 23.
5 And 1f you —- it is a pleading that was filed by Mr.

6 Henry in the State of Florida. And if we flip to the

7 back of 1t, attached to i1t is an Affidavit that you gave
8 in the case. Do you recall that Affidavit 1"m looking

9 at? 1 think 1t"s farther back.

10 (Exhibit Number 23 was identified

11 for the record.)

12 THE WITNESS: Yes.

13 BY MR. SPILLANE:

14 Q- Okay. Now I"m going to ask you something
15 specifically about your report. When you listed the

16 interviews and such that you did in your report, which 1i1s
17 Exhibit 2, you referred to an interview that you gave

18 with Dahlia Lithwick, which was a podcast for something
19 called Slate. Do you recall doing that?
20 A. Yes.
21 Q. Okay. 1 have In my notes that at page two
22 -— at two minutes and thirty seconds iInto that podcast,
23 you said that the Constitution does not ask for a
24 punishment to be humane, but It does ask that punishment
25 not be needlessly cruel. Is that accurate?

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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1 A. I don"t have a copy of the transcript, so |
2 _

3 Q- Is that consistent with your views?

4 A. Say 1t again.

5 Q. What you said was the Constitution does not
6 ask for the punishment to be humane. It does ask that

7 the punishment not be needlessly cruel. Is that

8 consistent with your views?

9 A. Yes.

10 Q. Okay. 1 have at page -- excuse me, twelve
11 minutes and twelve seconds iInto that, you said, lethal

12 injection can never meet the requirement for not

13 needlessly cruel. You didn"t say being -- actually -- 1
14 didn"t misread 1t. It actually says lethal injection can
15 never meet the punishment for -- meet the requirement for
16 not needlessly cruel. Do you remember saying that?

17 A. Perhaps.

18 Q- Is 1t consistent with your views?

19 A. Yes.
20 Q- Explain, please. Explain why lethal
21 injection can never meet the requirement for not being
22 needlessly cruel.
23 A. Lethal injection, as I"ve seen it
24 practiced, or have -- having reviewed protocols, Imagines
25 that the chemicals that are employed can produce death in

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com
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1 a way that the chemicals are not able to do.

2 Q- Okay. Let me refer you to Exhibit 8, which
3 was an article you wrote, on page 2, and 1t"s The

4 Slippery Slope From Medicine to Lethal Injection article.
5 And 1t"s page 2 of that. And I"m looking at the

6 paragraph that says:

7 (Reading:) Lethal injection is merely an

8 impersonation of medicine, nothing more. It wastes

9 scarce drugs that could serve dozens of patients in

10 medical need. When | study the details of lethal

11 injection -- of the lethal iInjection protocol, my medical
12 knowledge feels more like a curse as | see mistakes that
13 lead to unnecessary cruelty (end of reading).

14 Is that consistent with your view?

15 A. Yes.

16 Q- And 1"m going to skip down to the next

17 paragraph where you wrote: (Reading:) Lethal injection
18 was never anything other than a facade for punishment,

19 never not needlessly cruel (end of reading).
20 Is that consistent with your views?
21 A. Yes.
22 Q- All right. Also, and I -- I don"t know If
23 you recall this, but I"11 simply step out of order here a
24 little bit. In your testimony iIn the Davis case, you
25 refer to yourself as a vocal advocate against lethal
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1 injection. Is that accurate? |1 mean, are you a vocal

2 advocate against lethal injection?

3 A. I"m not sure what you mean when you define

4 a vocal advocate.

5 Q. I don"t know. [I*1l come back to - - 1 —--

6 I"ve got the quote here and when I get to i1t, 1711

7 probably ask you what you meant then.

8 A. Okay .

9 Q- I would refer you now to Article -- excuse
10 me, to Exhibit 6. It"s an article you wrote titled Why
11 I"m for a Moratorium on Lethal Injections. One of the
12 first things I saw there is you were talking about when
13 you first witnessed an anesthetic, sodium thiopental,

14 being used. And you described that i1t raced into a vein
15 and 1n a moment rendered the patient unconscious. Is

16 that accurate?

17 A. This article was written, you know, for a
18 newspaper audience. And so iIf you"re asking me to define
19 what a moment means as a specific amount of time iIn

20 seconds, then 1 think maybe that"s what we have to

21 discuss.

22 Q- Well, tell me what you meant.

23 A. That in a -- iIn a short period of time.

24 So, I don"t know, 1 think a moment was just meant to mean
25 relatively quickly.
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1 Q- All right. Let me ask you something else

2 you wrote. You wrote that your right to use thiopental

3 was earned through thousands of hours of study, training
4 and evaluation, and proof of your sound, safe and sage

5 practice is being endangered by the use of lethal

6 chemicals In injections. Is that accurate?

7 MS. CARLSON: Do you have that -- are you

8 reading from somewhere?

9 MR. SPILLANE: Yeah. |1 have 1t written

10 down here, but i1t"s also in the article if you

11  wish to -- let"s see. Give me a moment and 1°11

12 find the exact quote.

13 BY MR. SPILLANE:

14 Q- (Reading:) My right to use sodium

15 thiopental was earned through thousands of hours of the
16 study of pharmacology, anatomy, physiology, training and
17 evaluation. It was earned by the granting of a medical
18 degree. It was granted by State medical boards whose job
19 iIs to protect the public. It was validated by granting
20 the hospital privileges based on proof of my sound, safe
21 and sage practice and a license from the Drug Enforcement
22  Agency (end of reading).
23 And above that, you talk about how that --
24  the right to use thiopental has been taken away because
25 it"s been used in lethal Injections and is no longer
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1 available. Is that accurate?

2 A. Yes.

3 Q- Talking a little bit -- this may go a

4 little bit into your qualifications. Explain to me a

5 little bit about the thousands of hours of training and

6 so forth that go into your ability to use anesthetics.

7 A. An anesthesiologist i1s a physician who has
8 trained In that particular specialty after having

9 completed four years of college and four years of medical
10 school. That training is an additional four years.

11 During that time, | studied anatomy and physiology and --
12 and chemistry as i1t applies to anesthesiology.

13 At the end of that training, | write an

14 exam, and 1 have a -- 1"m further examined through an

15 oral exam format. And the American Board of

16 Anesthesiology, which Is an organization recognized by

17 the -- a group -- by an organization that grants

18 specialty certification to various medical specialties.
19 I submit myself to that, and having passed
20 those things, I'm -- I"m granted as a -- or designated as
21 a member of the American Board of Anesthesiology in this
22 case. And so the sum total of that time, of all that
23  training, iIs -- 1s thousands of hours.
24 Q. That would include conducting many, many
25 surgeries, doctor?
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1 A. Anesthetics.

2 Q- Well, what -- 1 probably misspoke. Doing
3  the anesthesia during many, many surgeries?

4 A. Correct.

5 Q- How many?

6 A. Well, are you asking me during my training
7 or —--

8 Q- Yes. During your training in order to

9 become board certified, how many anesthesias would you
10 have to do during surgeries?

11 A. Well, on average, it would be -- say we

12 could estimate four, maybe four anesthetics a day. So
13 that would be twenty a week. Maybe eighty a month.

14 Maybe eight hundred a year, times by four would be

15 thirty-two hundred anesthetics iIn the training

16 experience.

17 Q. When you did these anesthesias, were you
18 required to be competent to set IV lines?

19 A. Yes.
20 Q. Were you required to be competent to do
21 that 1n peripheral veins?
22 A. Yes.
23 Q. Were you required to be able to do that in
24 central veins?
25 A. Yes.
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1 Q. Would that include the femoral vein?

2 A. Yes.

3 Q. Would i1t include the subclavian vein?

4 A. Yes.

5 Q- Would 1t include the jugular vein?

6 A. Yes.

7 Q. And how many times did you have to do that
8 in the period you were training to be board certified,

9 sir?

10 A. I would say that 1 did that -- in each of
11 those locations or iIn total?

12 Q. Well, just tell me generally how often you
13 had to use a central line. 1 won"t differentiate between
14 the location, between the large veins.

15 A. Well, during my training, I would say that
16 I did that a hundred times, maybe two hundred times. 1
17 don"t recall specifically, but it was an often enough

18 experience that 1 would do i1t on a regular basis.

19 Q. And 1s that typical for persons that are
20 trained to be a board-certified anesthesiologist, sir?
21 A. Yes, It 1is.
22 Q. And woulld 1t be fair to say that if you
23 weren"t competent at that, you wouldn®"t have gotten
24 certified?
25 A. That would be one of the requirements that
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1 an anesthesiologist would require for certification.

2 Q- All right. Let"s flip to Exhibit 13,

3 Frantic Scene at State Killing. Page 4 of 4 i1s what I™m
4 interested in.

5 MS. CARLSON: Did you say 13?

6 MR. SPILLANE: Yes, ma"am.

7 BY MR. SPILLANE:

8 Q. Timeline Describes Frantic Scene at

9 Oklahoma Execution. Sorry, my notes didn"t quote it

10 exactly. Are we at page 4 of 4? Four -- 4 of 47

11 A Yes, sSir.

12 Q- Okay. Yes?

13 A Yes.

14 Q. And 1t earlier describes that Oklahoma had
15 said that a femoral vein had blown to explain the

16 allegedly -- the botched execution. And you have a

17 comment there. Let"s see. (Reading:) The femoral vein
18 iIs a big vessel, Dr. Zivot said. Finding the vein,

19 however, can be tricky. The vein is not visible from the
20 surface and 1s near no major artery. You can feel 1t and
21 you can"t see it. Without special expertise --
22 A. You can"t feel 1t.
23 Q. Oh, 1™m sorry. You"re right. (Continues
24 reading:) You can"t -- without special expertise, you
25 can"t feel 1t. Without special expertise, the failure is
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1 not surprising (end of reading).
2 And so what 1™"m gathering here 1s -- from
3 the paragraph above that, that you"re disputing
4 Oklahoma®"s assertion that the femoral vein was blown.
5 A. This was -- this -- that was --
6 Q. I"m sorry. Let me ask a better guestion.
7 I1"1l read the paragraph I"m thinking about. (Reading:)
8 Dr. Joel Zivot, an anesthesiologist at Emory University
9 School of Medicine, said that the prison®s initial
10 account that the vein had collapsed or blown was almost
11 certainly i1ncorrect (end of reading).
12 And I want to know why you -- why you said
13 that.
14 A The -- what was described was that the
15 catheter that was used was actually a short catheter.
16 And so | think that the word blown might be a bit of a
17 term of art. So they claimed that the vessel did not --
18 ruptured In some way. And my view here is that the
19 catheter was pulled out of the vein, was not in the vein.
20 And so the distinction here, 1 think, iIs perhaps what
21 you"re asking me.
22 Q- Yes. That"s -- 1 was trying to get at why
23 you made that conclusion. | wasn®"t sure from the
24 article. And iIn the next paragraph when you"re
25 describing your conclusion, you say, the femoral vein is
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1 a big vessel.

2 Would that go to your reasoning in why you
3 concluded 1t wasn"t blown as they used the term?

4 A. The femoral vein is a vessel of a -- of a

5 large caliber, and should be able to, 1t -- when properly
6 placed, take a fair amount of fluid when -- as i1t iIs

7 infused into the vein. And so for that vein to rupture,
8 from what was described, seemed unlikely.

9 Q- And let me contrast it to a peripheral

10 vein. |If a peripheral vein was used, that might be more
11 likely to rupture because it"s not a big vessel, as you
12  describe the femoral vein?

13 A. Yes.

14 Q- Okay. Now your article at Exhibit 7, for
15 CNN, the thrust that I got from that article is that i1t"s
16 opposition to lethal injection, and at one point you

17 said, 1T capital punishment continues, It needs to be a
18 better method. 1Is -- is that a fair summary of the

19 article?
20 A. Not really.
21 Q- well, tell me -- tell me what you meant
22 there.
23 A. Well, are you saying that that®"s -- | think
24 that®"s one point.
25 Q. That®"s one point that you made, is --
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1 A. Yeah.

2 Q. -— that i1f lethal -- if execution

3 continues, it shouldn"t be lethal injection. Is that a
4 fair point?

5 MS. CARLSON: Take your time to read the

6 entire article 1T you need to because he"s asking

7 you a lot of questions about various articles.

8 THE WITNESS: Ask -- please ask me that

9 question again.

10 BY MR. SPILLANE:

11 Q. Well, let me -- let me see 1f I can come to
12 a specific point that 1 can ask you about then, iInstead
13 of -- please keep reading and I1*1l1 ask you about a

14 specific point.

15 A. (Reviewing).

16 Q- I*m looking at your -- in the concluding
17 thing at the end of page 3 of 3. And you begin the

18 paragraph: (Reading:) Lethal injection as presently
19 practiced Is an Impersonation of medicine populated by
20 real doctors who don®"t acknowledge the deception. The
21 rightness or wrongness of capital punishment remains an
22 open question, but It"s time to reject lethal Injection.
23 IT capital punishment continues, It needs another method
24 (end of reading).
25 Is that consistent with -- what you wrote
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1 there, consistent with your views?

2 A. Yes.

3 Q- I"m going to go next to Exhibit 10, which

4 is titled The Absence of Cruelty is Not the Presence of

5 Humanness.

6 A. Humanness (pronouncing), actually.

7 Q. Oh. Okay. 1 thought there would be

8 another E there. My mistake. Not the presence of

9 humanness, physicians and the death penalty in the United
10 States.

11 Are you familiar with the content of this
12 article?

13 A. Yes.

14 Q. I1"11 read the last sentence in the article.
15 (Reading:) If the death penalty i1s cruel, then attempts
16 to reduce cruelty by pharmacological adjustments are not
17 necessarily humane, or worse, create an i1llusion of

18 humanness as they are physician directed (end of

19 reading).
20 Do you agree with that analysis?
21 A. Yes.
22 Q. Okay. Now the next article 1"m going to go
23 to is Number 11, which is the Fordham Law Review article,
24 Too Sick to be Executed: Shocking Punishment and the
25 Brain. And I"m going to turn to page 2 of 7. |
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1 apologize for taking a moment here, but 1 have a specific
2 quote I wanted to ask you about.

3 Here we go. 1™"m looking at -- under Roman
4  Numeral 11, Too Sick to be Executed. 1 believe 1t to be
5 the second full sentence iIn the paragraph, and i1t"s

6 describing Mr. Bucklew®s tumors. And it says --

7 A. Which number is that? 1 think these are

8 all numbered --

9 Q. Roman Numeral 11.

10 A. No, but these are all numbered sentences.
11 So which number?

12 Q- Well, 1t"s —- 1t"s right after Footnote 34.
13 It begins these vascular tumors.

14 A. I see.

15 Q. Okay. (Reading:) These vascular tumors

16 have been present since birth and will continue to grow.
17 They are resistant to definitive treatment and will

18 eventually obstruct Bucklew®s airway and kill him by

19 self-strangulation 1t he is not executed first (end of
20 reading).
21 Is that your -- do you agree with the
22 statement that you wrote there?
23 A. Yes.
24 Q- Okay. And 1 think let"s shift then to your
25 actual Supplemental Report, which is Exhibit 2. And if
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1 we go to page 8.

2 A. Just give me a moment to find 2.

3 Q. Oh, 1™m sorry. Well, how about let"s go to
4 -— let"s go to page 8, paragraph 10, when you get there.
5 A. Yeah. This is 5. This 1s 2. All right, 1
6 found 1t.

7 Q. All right.

8 A. All right. So here®"s 2. So, 1™m sorry,

9 where?

10 Q. Paragraph labelled 10 at the bottom of page
11 2. This is In your report.

12 A. Bottom of page 2.

13 Q. Bottom of page 8. I"m sorry. |If I said 2,
14 I apologize. 1It"s paragraph 10 at the bottom of page 8.
15 A. Okay .

16 Q- All right. What you wrote there:

17 (Reading:) As already described, Mr. Bucklew®s condition
18 iIs progressive. As of April 2012, Mr. Bucklew"s medical
19 records indicate that his condition did not appear to
20 place him at risk of life-threatening hemorrhaging.
21 My examination of Mr. Bucklew on January 8,
22 2017, as well as my review of recent MRl and CTI imaging
23 reports, form the basis of my conclusion at the -- at the
24 present time. Mr. Bucklew is at risk of life-threatening
25 hemorrhaging, particularly under the conditions imposed
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1 by Missouri®s execution procedure (end of reading).

2 So is —-- Is that paragraph consistent with
3 your earlier conclusion that if he"s not executed, the

4 hemangioma is eventually going to strangle him?

5 A. Yes.

6 Q. Okay. Let"s go to -- oh, let"s see, page

7 9, conclusion A. (Reading:) It i1s my professional

8 opinion that Mr. Bucklew suffers from a severe and

9 life-threatening form of cavernous hemangioma. Given the
10 nature of Mr. Bucklew®s condition, 1t is my medical

11 opinion that the vascular tumors that obstruct Mr.

12 Bucklew"s airway will present a permanent threat to his
13 breathing, and that life-threatening choking episodes

14  will occur on an ongoing basis. When these choking

15 episodes occur, they will be associated with hemorrhaging
16 to a varying degree that will be easily visible by any

17 observer (end of reading).

18 Is that also consistent with your

19 conclusion that the hemangioma will strangle him if he"s
20 not executed?
21 A I think that what 1 said here i1s consistent
22 with my view, so, yes.
23 Q- Okay. And when that happens, then there
24  will also be hemorrhaging is what 1 take from A. When he
25 chokes, there will also be hemorrhaging.
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1 A. That"s my belief.

2 Q- Okay. Now I"m going to shift to Exhibit

3 12, which 1s The White Coat: A Veil for State Killing?

4 Now as | take this article, i1t Is your account of an

5 execution that you witnessed iIn the State of Georgia.

6 A. Yes.

7 Q- Why would you write an account of an

8 execution which you witnessed in the State of Georgia?

9 A. I"m not sure | understand your question.
10 Q- Well, this i1s -- let me ask it this way.
11 Did you write an article -- did you witness an execution
12 in the State of Georgia and write an article about i1t as
13 part of your vocal advocacy against lethal injection?

14 MS. CARLSON: Objection. Form.

15 BY MR. SPILLANE:

16 Q. You can answer it If you can understand it.
17 IT 1t"s too confusing, 1711 try again.

18 A. I -— 1 don"t really understand what you“re
19 asking me.

20 Q- Why did you write the article, The White
21 Coat: A Veil for State Killing?

22 A Why did 1 write it?

23 Q. Yes, sSir.

24 A I"m —- I"m Interested In the subject.

25 Q Why did you witnhess the execution?
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1 A. I was requested to witness i1t by the person
2 executed, Mr. Wellons.

3 Q. Okay. When we go to page 3 of 6, you

4  described a little bit of what you saw there. And I™m

5 looking at the paragraph that begins, the inmate. 1

6 believe 1t i1s the one, two, three, fourth paragraph from
7 the top, the fourth full paragraph.

8 A. Yes.

9 Q- Okay. And you said: (Reading:) The

10 inmate has an apparent change in his respiratory pattern
11 and 1 assume the execution has therefore begun. He

12 twitches strongly once, mostly on the left side of his

13 body. I am looking hard now for something in his

14 breathing or in his movements that 1 could construe as

15 consciousness or the lack of i1t (end of reading).

16 And then you kind of move on to something
17 else. 1 was wondering iIf you saw something in his

18 breathing that you could construe as consciousness or the
19 lack of 1t?
20 A. No.
21 Q. Okay. Next you said that a corrections
22 officer fainted, In the next paragraph.
23 A. He collapsed. The corrections officer
24 collapsed.
25 Q. All right, yeah. And you used the word, 1
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1 lose count when suddenly one of the corrections officers
2 faints and falls forward. 1 was using your word.

3 A. Okay .

4 Q. Okay. How long were you distracted by the
5 corrections officer”s fainting?

6 A. I don"t understand your question.

7 Q. Well, later in the article, you came back

8 and talked more about the inmate and didn"t see anything
9 abnormal occur. But that talk -- that happens after you
10 talk about the corrections officer fainting and you

11 describe that. So 1| was wondering how long your

12 attention was off of the inmate.

13 A. I don"t --

14 MS. CARLSON: Objection. Foundation.

15 THE WITNESS: 1 don"t know how long it went
16 on for. 1 had no watch. I had no way -- 1if

17 you"re asking me in matter of minutes, i1s that

18 what you"re asking me, or is this a --

19 BY MR. SPILLANE:
20 Q- Well, let me ask the question a different
21 way. Earlier you described you didn"t see anything prior
22 to the guard fainting, any change in breathing that would
23 indicate he was or was not conscious. Did you see
24 anything like that during the remainder of the execution?
25 A. It was very hard to see much. So all 1
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1 could see, I was looking through a window from a

2 distance. It was hard to see things with great

3 precision.

4 Q. All right. 1™"m looking at page 5 of 6, and
5 I"m looking at the paragraph that begins with, i1f the

6 Georgia Composite Medical Board.

7 A. Uh-huh (affirmative).

8 Q- And you write there that: (Reading:) If

9 the Georgia Composite Medical Board or any other State

10 medical board refuses to be a plaintiff against the

11  warden for an order of mandamus to force disclosure of

12 the 1dentities of physicians hired to supervise lethal

13 injections, then probably any resident in that state has
14 sufficient interest in knowing whether the men in

15 question are his or her doctors (end of reading).

16 And then iIn the next paragraph, you say:

17 (Reading:) Residents may bring a relator action against
18 the warden and may name the medical board as a defendant
19 in whose name Mr. Jordan -- I assume -- Mr. Jones (end of
20 reading). | assume that"s the guard -- moves for
21 mandamus .
22 A. No, Mr. Jones i1s --
23 Q- Mr. Jones i1s the defendant? Okay.
24 MS. CARLSON: No. 1 think he"s -- no. 1
25 think that misstates what the article says.
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1 THE WITNESS: 1It"s just -- he"s a --

2 BY MR. SPILLANE:

3 Q. Who is Mr. Jones?

4 A. A theoretical plaintiff.

5 Q- Okay. The citation of the case would read
6 Georgia Composite Medical Board, ex rel. Jones v. Warden.
7 So if | take this correctly, you"re suggesting here that
8 residents of the State of Georgia should bring an action
9 against the warden based on what happened at this

10 execution. Is that fair?

11 MS. CARLSON: Objection. Form.

12 THE WITNESS: No. That"s not what I™m

13 saying.

14 BY MR. SPILLANE:

15 Q- Tell me -- tell me what you mean.

16 A. The -- what®"s at issue i1s the fact that in
17 Georgia, physicians who participate in lethal injection,
18 their identity is kept secret. And medical boards need
19 to know the i1dentity and activity of all physicians
20 within the State. But these particular physicians, if
21 they choose to participate, their identity is protected,
22 and the medical board should demand to know what all
23 physicians in the State do under normal considerations
24  when they are practicing or holding themselves out to be
25 practicing medicine In any form. And that"s my point.
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1 Q. So as I understood i1t, you first of all

2 talked about the State Medical Board refusing to be a

3 plaintiff, and then you talked about the residents may
4 bring an action against the warden. [Is that accurate?

5 A. I don"t -- 1 don"t understand your

6 question.

7 Q. All right. You said here, residents may

8 bring a relator action against the warden and may name

9 the board as a defendant. So are you saying that

10 residents should sue the medical board because they“re
11 not actively pursuing the physicians who participated in
12 the execution?

13 MS. CARLSON: Objection. Form.

14 THE WITNESS: This is an article that 1

15 wrote which are my views on -- on something of

16 this -- In this subject. And I"m not holding

17 myself out as a legal expert or as a national

18 advocate In some way, nor am | representing myself
19 as the beginning of some lawsuit that should be
20 brought against the State. That"s not my
21 intention here.
22 BY MR. SPILLANE:
23 Q- Okay. 1"m going to go next to Exhibit 14,
24  which 1s titled Florida®s Gruesome Execution Theater, 1in
25 the Washington Post. Did you give an interview for this
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1 article?

2 A. Yes.

3 Q. What was the point of your interview here,
4 sir? What did you say?

5 A. I —- 1 don"t recall.

6 Q- Okay. That"s fine. Let"s -- let"s move

7 forward. 1°m going to go to Exhibit 15, Huffington Post.
8 It"s titled Oklahoma Wants to Reinstate the Gas Chamber,
9 and Experts Say it"s a Bad ldea.

10 And then I"m looking at page 2, where we

11 start with Dr. Zivot -- Dr. Joel Zivot, assistant

12 professor of anesthesiology. Are we there?

13 A. Uh-huh (affirmative).

14 Q. And then it"s --

15 A. Yes.

16 Q. -— (Reading:) Dr. Joel Zivot, assistant

17 professor of anesthesiology and surgery at Emory

18 University School of Medicine, told the Huff Post 1t is
19 ethically impossible for a doctor to conduct tests and
20 therefore reach conclusions on execution procedures. No
21 physician i1s an expert in killing, and medicine doesn"t
22 itself —- doesn"t position i1tself intentionally in taking
23 a life, Zivot said. He added, there"s no therapeutic use
24  of nitrogen gas and there"s no way to ethically or
25 practically test if nitrogen gas is a humane alternative
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1 (end of reading).

2 So what were you referring to In that

3 second paragraph there, sir, about no physician iIs an

4 expert in killing?

5 A. I"d —- 1°d have to -- I —- 1 don"t know 1if
6 I can recall the gquestion that was asked of me at the

7 time. So without knowing the question, I"m -- 1"m not

8 sure | can accurately --

9 Q. Well, let me ask you is this iIs accurate,
10 where you wrote, there"s no way to ethically or

11 practically test i1f nitrogen gas is a humane alternative.
12 And 1 assume by that, you mean a humane alternative to
13 lethal iInjection. Is that accurate?

14 A I*m not sure that 1 used the word humane,
15 frankly. That may have been what they inserted here,

16 because that would not be my word here.

17 Q. Tell me what your word would be.

18 A. I would say not cruel.

19 Q. So there"s no way to tell i1f nitrogen gas
20 would not be cruel, 1s -- is that what you were saying?
21 A. Yes.
22 Q. I know you just spoke about nitrogen, and
23  the article talks about gas chambers, so 1"m guessing it
24 might be broader. Do you have an opinion iIf there"s any
25 way to know that another gas used iIn an execution would
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1 not be a -- would not be cruel?
2 A. I have no opinion about that.
3 Q. Well, would the same reasoning that you
4 can"t test i1t, therefore you can"t know about nitrogen,
5 apply to other gases?
6 A. I —- 1°d have to know the entirety of what
7 you"re describing to know how to answer your question.
8 Q. Well, you said there®s no practical way to
9 test 1T nitrogen gas -- and you used the word cruel here,
10 so 1711 use the word cruel -- is a cruel alternative.
11 Does that statement apply to using other gases besides
12 nitrogen as a replacement for lethal injection?
13 A. I -— 1I™m not an expert in any technique of
14 killing. |If you"re asking me to design or describe --
15 Q- No, I"m not. |I"m asking 1If your statement
16 that your made about nitrogen applies to other gases.
17 A. I would have to know which gases, and the
18 details, to be able to answer your question.
19 Q. Okay. Let"s move on to document 18, which
20 iIs your Affidavit In the Gissendaner case. Let me know
21 when you®ve -- you®"ve gotten there.
22 A. I"ve got 1t.
23 Q- Now, I"m looking at paragraph 11 on it
24 looks like page 4 of 6. And what you wrote there 1is:
25 (Reading:) 1 have been informed that Kelly Gissendaner
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1 iIs a 46-year-old woman with a height of five foot ten
2 inches and a weight of two hundred and ten pounds. This
3 corresponds to a body mass index BMI of 30.1 kilograms
4 per M squared.
5 A. Meter squared.
6 Q- Meter squared. Thank you. I didn"t -- 1
7 do not know the term. (Continues reading:) And puts her
8 in the obese category. Intravenous access 1S very
9 difficult to obtain In obese iIndividuals. Female gender
10 i1s also a misfactor for difficult intravenous access, as
11 their venous systems tend to be smaller than those of
12 men. As a result of Kelly Gissendaner®"s diagnosis of
13 obesity and her gender, 1 anticipate that establishing
14 intravenous access will be extremely difficult. Obesity
15 is also a known risk factor for obstructive sleep apnea
16 (end of reading).
17 Now, did you know anything about Ms.
18 Gissendaner besides the information that you said in
19 paragraph 10 that you were told -- paragraph 11 that you
20 were told?
21 A. What sort of information do you --
22 Q- Anything. I mean, you said 1 was informed,
23 and then before you gave your opinion, you told in
24 paragraph 11 what you were informed about Ms.
25 Gissendaner. Did you know anything else?
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1 A. I don"t know if 1 understand what you"re
2 asking, specifically. Anything else, meaning --
3 Q- Did you examine her medical records?
4 A. I can™t recall.
5 Q- Did you examine her?
6 A. No, I did not examine her.
7 Q. I"m looking at paragraph 18. You said:
8 (Reading:) As a result of these facts, 1 hold the
9 position that 1t the State of Georgia proceeds with the
10 execution of Kelly Gissendaner as outlined in the
11 referenced lethal iInjection procedures, she will suffer
12 an excruciating death (end of reading).
13 Do you recall making that conclusion?
14 A I see i1t here, yes.
15 Q.- But do you recall making 1t?
16 A. Yes.
17 Q. And your sighature®s on the Affidavit, is
18 it not?
19 A. Yes.
20 Q- Now iIs there anything in your Affidavit
21 about Ms. Gissendaner®s physical condition except that
22 she®"s female, she"s 46 years old, and she"s overweight,
23 and overweight people tend to get sleep apnea?
24 A. I would have to review --
25 Q. Okay -
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1 A. -- the entirety of this.

2 Q. Okay -

3 A And also records that 1 don"t have here, to
4 remind myself.

5 Q- Well, why don"t you read this and tell me

6 ifT there®s anything in there besides she®"s overweight and
7 she®"s female, and overweight female people have sleep

8 apnea?

9 A So then ask me the question that you want
10 me to answer then.

11 Q- I wanted to know if there®s anything in

12 this Affidavit besides the information in paragraph 11

13 that you based your conclusion on about Ms. Gissendaner-®s
14 condition?

15 MS. CARLSON: Objection. Form.

16 THE WITNESS: (Reviewing). All right. So
17 I"ve looked at this now so, please, again, I™m

18 sorry, ask me your guestion one more time.

19 BY MR. SPILLANE:
20 Q- Is there anything in that Affidavit,
21 besides the information in paragraph 11, that you knew
22 about Ms. Gissendaner®™s physical condition?
23 A. No.
24 Q. So you based your conclusion, at least as
25 far as i1t went to her physical condition, that she would

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com

0043a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 43



DR. JOEL B. ZIVOT, M.D., 3/8/2017

Page 44

1 suffer an excruciating death during an execution, on the
2 fact that she was a female and she was overweight?

3 MS. CARLSON: Objection. Form.

4 THE WITNESS: There were two points that 1
5 made here.

6 BY MR. SPILLANE:

7 Q. Yes.

8 A. One was difficulty iIn obtaining IV access

9 and the problem of that.

10 Q. Yes.

11 A And the second was her risk for obstructive
12 sleep apnea based upon her BMI. And then drawing from

13 the experience of the execution of Dennis McGuire. And
14 that was the reason why I came to my conclusions.

15 Q. But the information you had about her was
16 that she was five foot ten, weighed two hundred and ten
17 pounds, she was female, and females are prone to sleep

18 apnea?

19 A. No. No, I didn"t say females are prone to
20 sleep apnea.
21 Q. Well, let me look at what you said.
22 A. I said females are -- have smaller vein
23 aperture, and that her weight 1s what puts her at risk
24 for sleep apnea.
25 Q- You®re right. Obesity is also a known risk
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1 for obstructive sleep apnea.

2 Now did the United States District Court or
3 the Court of Appeals stay Ms. Gissendaner®s execution?

4 A. Are you asking me 1Tt Kelly Gissendaner was
5 executed?

6 Q- Yes. 1"m asking you first, those opinions
7 that I handed you --

8 A. Yeah. 1 don"t know.

9 Q -- did either --

10 A I can"t recall.

11 Q. Was she executed?

12 A Yes, she was.

13 Q Did you read any articles about her having
14  suffered an excruciating execution?

15 A. I didn"t read any articles about that.

16 Q- Did you write any articles about 1t?

17 A. No.

18 Q. You wrote about the Georgia execution where
19 that man, Mr. Clayton Lockett, was executed.
20 A. That was based upon the narrative of
21 others.
22 Q. Do you have any reason to believe -- well,
23 let me ask you this. |If I represent you -- to you that
24 there was an NBC article that you can find on the
25 internet that indicates that she sang Amazing Grace
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1 during the execution, would that be consistent with her

2 suffering an excruciating execution?

3 MS. CARLSON: Objection. Form.

4 THE WITNESS: 1 think that the -- 1 can"t

5 know, nor can anyone know, what Ms. Gissendaner

6 felt or didn"t feel. 1 can"t know that. 1 can

7 only speculate 1t. She did not, by reports, which

8 are very flawed, generally, of -- based upon

9 witnesses.

10 The reason why I say i1t i1s, for example, in
11 the case of the execution that | saw, there was no

12 report of that in the official report that anybody

13 -- that any corrections officer fell on the legs

14 of Marcus Wellons. 1 know that I saw that. That

15 didn"t make it into the execution report.

16 So the fact that she -- 1 think we probably
17 both know that the way that these things are

18 reported, they"re reported with perhaps either a

19 certain style or intention. |If you"re asking me
20 are these reports impartial, | would say --
21 BY MR. SPILLANE:
22 Q. No, I"m not asking you if they"re
23 impartial. |1 asked if you read a report that she sang
24  Amazing Grace during the execution?
25 A. I —- 1"ve heard that. 1 heard that she
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1 sang Amazing Grace at some point.
2 Q. So you were aware of that?
3 A. Yes.
4 Q. How were you aware of i1t?
5 A. By a report in the media.
6 Q. You just told me five minutes -- a moment
7 ago that you didn"t read any reports.
8 A. No, you asked me 1f I read any report if
9 she suffered.
10 Q- Oh.
11 A IT 1 read anything of whether she had

12 suffered. And the answer was 1 did not read any report
13 that she had -- that anyone had written that she had

14  suffered. But that"s --

15 Q. Okay. That"s probably a bad question on my
16 part. | should have asked you If you read any reports iIn
17 the media. My mistake.

18 Let"s see 1f we can move on to document 21,
19 which will be your testimony in State of Florida v.

20 Davis. [I"m going to go to -- when you"re ready -- to

21 page 22.

22 A. I have 1t. Okay.

23 Q. All right. |If you"d go ahead and read that
24 page real quick.

25 A. Just where? The beginning of Q, or just
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1 from the top of the page?

2 Q. Just from the top, please.

3 A. (Reviewing).

4 Q Well, 1711 stop you. What I"m mainly

5 interested on page 22 i1s the one that begins with A,

6 well, anesthetics. And when you"ve read that, let me

7 know. Just that, that answer.

8 A. (Reviewing). Okay.

9 Q. When you started there on A, when you were
10 asked, well, it doesn"t deaden pain correct, sir, you

11 answered, well, anesthetics, when done correctly, do take
12 away pain. Could you explain to me how that works?

13 A. Which part? Anesthetics take away pain?

14 Q. Yes. How do anesthetics take away pain,

15 sir?

16 A. Well, pain Is a -- i1Is something that is a
17 response to a stimulus that would be considered to be

18 generally noxious. And certain kinds of medications used
19 in an anesthetic can block the perception of that noxious
20 stimulus.
21 Q. Does that work for barbiturates such as
22 thiopental and pentobarbital?
23 A. No.
24 Q.- Okay, you said, well, anesthetics, when
25 done correctly, do take away pain. When you use
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1 thiopental, would the people feel pain?
2 A. Barbiturates, as a class, are not
3 considered to be analgesic.
4 Q. I understand. When people are unconscious,
5 they"re In a coma-like state. Do they -- let me -- let
6 me -- that"s a compound question. Do anesthetics, before
7 a surgery is conducted, put a person in a coma-like
8 state?
9 A. I don"t know what you mean when you say
10 coma.
11 Q. Are they iIn a -- in a place where they
12 cannot feel noxious stimuli -- stimuli during surgery?
13 A. The interior experience under an anesthetic
14 iIs somewhat variable, but the -- the hope i1s that the
15 experience that is taking place 1Is not noxious to a
16 degree that i1t would either cause great distress in the
17 moment or cause distress afterwards.
18 Q. And 1s that what you meant when you said
19 anesthetics, when done correctly, do take away pain?
20 A. Anesthetics, when done correctly, can take
21 away pain, yes. But -- I"m sorry.
22 Q. Go ahead.
23 A. No.
24 Q. No, please go ahead. 1 don®"t want to cut
25 you off.
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1 A. No, I"m -- 1"m done.

2 Q- Okay. And so do anesthetics, and I mean
3 barbiturates such as pentobarbital or sodium thiopental,
4  when done correctly, create a stim-- a situation in the
5 patient that takes away pain?

6 A. Barbiturates are not analgesic.

7 Q. I understand. That wasn"t what 1 asked

8 you. | asked you If you use thiopental as your surgical
9 anesthetic, do you -- do you get a level of depth there
10 where i1t takes away pain?

11 A. It"s not used in that way.

12 Q. Using sodium thiopental as a surgical

13 anesthetic?

14 A. It"s not --

15 Q. Before propofol?

16 A. It"s not -- no, sorry.

17 Q. Before propofol became in, was not sodium
18 thiopental the generally used surgical anesthetic iIn the
19 United States?
20 A. I need you to define for me when you say
21 surgical anesthetic, what you mean, or what part of the
22 anesthetic you intend there.
23 Q. Was 1t commonly used as an anesthetic for
24  surgeries in the United States?
25 A. It was used as something called an
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1 induction agent, if you"re familiar with that term.

2 Q. Yes.

3 A. It was used as an induction agent in

4 combination with other agents.

5 Q- What other agents?

6 A. Narcotics, benzodiazapenes, maybe

7 analgesics of other classes.

8 Q. Well, benzodiazapenes are not analgesics,

9 are they?

10 A. You"re correct, they"re not.

11 Q- Okay. What was the thrust of the evidence
12 you gave iIn the Davis case? What was the opinion that
13 you gave to the Court?

14 A. I —- 1 don"t recall.

15 Q. Would i1t refresh your recollection to

16 indicate -- 1f we go to page 24 and 25 of your testimony,
17 which you indicated that he would have an attack of acute
18 porphyria, severe abdominal pain, rashes, neuropathy,

19 burning sensation, heat and cold tolerance, alodemia,
20 which i1s sensitivity to general touching, confusion and
21 seilzures.
22 Why don®"t you read through 24 to 26 if you
23 have a second there?
24 A. (Reviewing). Okay, I"ve read it.
25 Q. Is that a fair conclusion that you
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1 indicated, that i1t he would be executed using midazolam,
2 that he would have an attack of acute porphyria, which
3 would result In these symptoms?
4 A. I don"t think this was midazolam. Does it
5 say midazolam?
6 Q. Yeah, 1t was midazolam. And you relied on
7 a study of chick embryos.
8 A. Okay .
9 Q- So is that consistent with your testimony
10 which you indicated he would have an attack of acute
11 porphyria 1t he was executed?
12 A. That was my opinion, yes.
13 Q. Did you have any knowledge that he had ever
14 had an attack of acute porphyria in his life?
15 A. I think -- no.
16 Q. Okay .
17 A. But -- no. Ask -- whether 1 knew i1t or not
18 iIs not the question, | don"t believe. So that was my
19 concern based upon his history.
20 Q- What history?
21 A. That he was at risk for an attack of
22 porphyria. But I1°d have to look back again. 1It"s been a
23  while, on the medical information. |If I made the
24  statement, then 1"m certain that 1 had a reason to make
25 it.
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1 Q. Do you recall relying on a -- on a chick

2 embryo study iIn this case?

3 A. Well, relying. That may have been one of

4 the things that 1 reviewed.

5 Q. Let"s go to -- now, let me ask you about

6 the study. Did the study that you reviewed on chick

7 embryos also say at i1ts end that triazolam and midazolam
8 are generally listed as safe for use with people that

9 have porphyria?

10 A. I can"t recall 1t. 1°d have to look at 1t
11 again.

12 Q. Now, do you recall that the Florida Supreme
13 Court denied the motion for stay of execution that was

14 based at least in part on the claim that he would have an
15 acute attack of porphyria?

16 A I believe so.

17 Q- All right. Do you recall that Mr. Davis

18 was executed?

19 A. I believe so, yes.
20 Q- Now 1"m going to ask a better question this
21 time Did you read any news reports about his execution?
22 A. I don"t recall.
23 Q. So you didn"t -- and you didn"t write any
24  articles about his execution?
25 A. Not that 1 recall.

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com

0053a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 53



DR. JOEL B. ZIVOT, M.D., 3/8/2017

Page 54

1 Q. And the answer to this question may be no,
2 but 1f he had shown symptoms of porphyria during his

3 execution, such as vomiting, nausea, convulsions, that"s
4 something that somebody would have written about, isn"t
5 it, Doctor?

6 A. Potentially not.

7 MS. CARLSON: Objection. Form.

8 THE WITNESS: 1 have no idea.

9 BY MR. SPILLANE:

10 Q. IT I represented to you that there was an
11 article 1In the Lakeland Florida Ledger, which is, |

12 believe, where the victim was from, that he showed no

13 signs of discomfort during his execution, would you have
14 any reason to disagree with that?

15 A. What, where the article was written?

16 Q. The article was written by the Lakeland

17 Florida Ledger. 1 assume that the author witnessed the
18 execution, as media people do, and he wrote that there
19 were no signs of discomfort. Do you have any reason to
20 disagree with that?
21 A Well, 1 think my answer is, as I"ve stated
22 before, that there is a difficulty here iIn what witnesses
23 can see, and witnesses are poor at recalling or
24 describing events. So whether or not that person who
25 wrote that article, what the basis of their opinion was,
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1 I cannot know.

2 Q. Okay. So there might have been nausea and
3 vomiting or seizures and the witnesses might not have

4 reported 1t?

5 A. Yes, 1 would agree.

6 Q. Let"s go on to document 23.

7 A. In the same way that there was no report of
8 a corrections officer collapsing on the legs of Marcus

9 Wellons.

10 Q- I"m going to find your Affidavit here,

11 which I think is at the tail end of Exhibit 22. And what
12 I"m looking for here is -- let"s see. Starting at

13 paragraph 5 on the first page of your Affidavit.

14 MS. CARLSON: So you said 23 first.

15 MR. SPILLANE: Oh, I"m sorry. 1 meant -- 1
16 have -- 1 have this. Is this what you"re looking

17 at, 237

18 MS. CARLSON: Yeah. You said 22.

19 MR. SPILLANE: 1 apologize. 1 must have
20 misspoken a second time.
21 BY MR. SPILLANE:
22 Q- Have you got the right document in front of
23 you, Sir?
24 A. This 1s 23, yes?
25 Q. Yes.
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1 A. Yes.

2 Q- And then I"m looking at -- your Affidavit

3 iIs at the back of 1t. It starts with 1, Joel Zivot,

4 being first sworn as follows.

5 A. What page?

6 Q- It"s at the -- 1t"s at the -- if you go

7 back to the last three pages of the document, because

8 it"s attached to a pleading.

9 A. Yes, | see 1t.

10 Q- Okay. 1"m looking at paragraph -- starting
11 at paragraph 5. (Reading:) 1 have reviewed the medical
12 records of Mr. Henry, that record of his blood pressure
13 at various times between 1987 and 2014. These records

14 show both systolic and diastolic hypertension on many

15 occasions. It is of note that Mr. Henry®s hypertension
16 was present prior to age 35 (end of reading).

17 And then in paragraph 6, you say:

18 (Reading:) I have reviewed blood work between 2012 and
19 2014 that demonstrates a marginal HDL in relation to
20 cholesterol relationship (end of reading).
21 I"m going to stop you there and ask you
22 what you meant by a marginal HDL in relation to
23 cholesterol ratio.
24 A. In order to make a diagnosis of -- of an
25 abnormal lipid profile, the way that i1t can be calculated
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1 IS by a ratio of the quantity of cholesterol that"s
2 referred to as HDL and cholesterol referred to as LDL.
3 Q- Uh-huh (affirmative).
4 A. So it would be the quantity of HDL in
5 comparison to quantity of LDL that would make the
6 diagnosis of an abnormally elevated cholesterol where it
7 would be problematic for the person.
8 Q- Right. And what 1 wanted to focus on was
9 what you meant by the word marginal.
10 A. Marginal, being insufficient.
11 Q. So all that -- 1t doesn"t mean that 1t"s
12 anything more than a yes or no conclusion that the good
13 cholesterol was too low compared to the bad cholesterol?
14 A. Correct.
15 Q- Okay. And i1t says, In the next paragraph:
16 (Reading:) Hypertension is quantitatively the most
17 important risk factor iIn premature cardiovascular disease
18 and is strongly associated with dislipidemia.
19 Dislipidemia is an independent risk factor for coronary
20 artery disease (end of reading).
21 What do you mean by risk factor for
22 coronary artery disease?
23 A. Coronary artery disease iIs a condition that
24 occurs in -- in the population, and there are certain
25 factors that when present make the likelithood of coronary
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1 artery disease be more the case. So cholesterol is one

2 of those risk factors. When a person has elevated

3 cholesterol, it means that the likelihood of coronary

4 artery disease Is iIncreased.

5 Q. Okay. And also, he has high blood

6 pressure, so that®"s also an iIndependent risk factor that
7 meets the likelihood that he has coronary -- the risk

8 that he has coronary artery disease i1s also increased?

9 A. Yes.

10 Q- Okay. Okay. 1°"m going to go down to

11 paragraph 13, where you say: (Reading:) The design of

12 the Florida lethal injection procedure will very likely
13 cause serious i1llness and needless suffering to Mr. Henry
14 as a consequence of the acute coronary event (end of

15 reading).

16 Does that mean a heart attack?

17 A. I don"t know how -- how you define a heart
18 attack, so I don"t know how to answer your guestion.

19 Q. Why don®"t you define an acute coronary
20 event?
21 A. An acute coronary event can be where one of
22 the arteries that supply blood to the heart may become
23 obstructed or narrow to the point where there can be some
24 downstream negative effect of the heart muscle.
25 Q. So as | understand what you wrote earlier,
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1 you didn"t say that this man necessarily had coronary

2 artery disease, you said he had two risk factors. High

3 blood pressure and low HDL compared to the LDL.

4 A. That would be -- yes, that"s correct.

5 Q. And based on that, you concluded:

6 (Reading:) Mr. Henry -- let"s see -- let"s see, will

7 likely -- that the i1njection procedure will very likely

8 cause serious i1llness and needless suffering to Mr. Henry
9 as a consequence of the acute coronary event (end of

10 reading).

11 And that acute coronary event Is going to
12 happen because he has these two risk factors for coronary
13 disease?

14 MS. CARLSON: Objection. Form and

15 foundation.

16 THE WITNESS: His blood pressure will fall,
17 and 1t"s the falling of the blood pressure that

18 will lead -- 1In the setting of narrowed aperture

19 arteries, that would be the mechanism for the
20 acute coronary event.
21 BY MR. SPILLANE:
22 Q. But that assumes that he has coronary
23 artery disease?
24 A. Yes.
25 Q- And you didn"t know that?
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1 A. There would be no way of knowing without a
2 heart catheterization. That was my opinion.
3 Q- But you still concluded that there would be
4  a substantial risk?
5 A. Mr. Henry -- in my examination of Mr.
6 Henry, Mr. Henry complained to me of angina. And so on
7 the basis of Mr. Henry®s complaints of angina, |
8 concluded that he very likely had coronary artery
9 disease.
10 Q. Oh. What paragraph of your report is the
11 angina in, sir?
12 A. I don"t know. 1 don"t recall 1t.
13 Q. Why don®"t you read 1t and show me?
14 A Where -- where does my part begin?
15 Q. Well, the whole thing is you. It"s -- you
16 wrote the whole thing.
17 A. Okay .
18 Q. Oh, you mean when does your Affidavit
19 begin?
20 A. Yes.
21 Q. It begins on the third to the last page.
22 A. All of that is mine here?
23 Q. Yes. Where it starts with 1, Joel Zivot,
24 being duly sworn.
25 A. I really don"t know 1f that"s iIn here or
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1 not. 1| can"t say.

2 Q. well, 1°11 wait —- 1711 wait for you to

3 determine.

4 A. But 1 -- (reviewing). || —- 1 don"t see it
5 listed here exactly, but I recall in my examination and
6 in my conversation with him that that"s what he

7 complained of to me.

8 Q. I know this i1s probably a dumb question,

9 but do you know why you didn"t put 1t in the -- in the
10 Affidavit, explaining your opinion?

11 A. I —— I don"t recall.

12 Q. All right, then. |If you"d move on to --
13 let"s go back to document 2, which is your Supplemental
14 Report, because | have a question about that. I"m sorry
15 for moving you all over the place. Why don®"t you go to
16 Exhibit D when you get there.

17 A. What page?

18 Q. Oh, 1 don"t --

19 MS. BIMMERLE: The last?
20 BY MR. SPILLANE:
21 Q- Yes, 1 think 1t"s your last exhibit that
22 you attached. See, 1™m having trouble finding it too,
23 but 1 think I"ve got 1t memorized well enough to know
24  where 1t°s at.
25 A. This 1s the one that is -- begins with the
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1 MR1?

2 Q. About the MRI. Look at the bottom of page
3 2 there.

4 MR. SPILLANE: Could you hand me document
5 2, ma“am, because | seem to have lost it.

6 THE COURT REPORTER: Which one do you need?
7 MR. SPILLANE: Exhibit 2. 1"ve lost it in
8 my pile.

9 THE COURT REPORTER: Here we go

10 (presenting).

11 MR. SPILLANE: Thanks. 1711 give i1t right
12 back to you.

13 MS. BIMMERLE: By Exhibit D, did you mean
14  Exhibit C?

15 MR. SPILLANE: 1"m talking about the MRI
16 report.

17 THE COURT REPORTER: Can you say that

18 again? 1 was looking over here. Just what did

19 you say? | didn"t get it.
20 MS. BIMMERLE: 1 just wondered if by
21 Exhibit D, he meant Exhibit C?
22 BY MR. SPILLANE:
23 Q. I think 1 probably did. Let me see,
24 because | was working from memory, and 1 apologize if 1
25 got it wrong. It"s the MRI report. It starts with 1 of
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1 3, and 1"m looking at 2 of 3. And I"m looking at the
2 second -- well, it"s the last big paragraph on the page.
3 And you said, the left vertebral artery is dominant. No
4 aneurysm IS seen —--
5 A. Wait, 1"m not seeing what you"re seeing.
6 I"m sorry. Oh, 1 see. So this is the last -- the
7 sentence. Okay. This is not my report, by the way. You
8 said | said.
9 Q- No. Oh, 1™m sorry. | thought -- i1s this
10 not --
11 A. No, I didn"t write this. No.
12 Q- Oh, right, you just attached 1t. 1
13 apologize.
14 A. Yes.
15 Q.- But 1"m going to ask you about the meaning
16 of something --
17 A. Okay .
18 Q- -— In 1t, because you attached i1t. At the
19 last thing that"s said there i1s no vascular stains
20 supplying the hemangioma. Tell me what that is and what
21 It means.
22 A. This -- iIn this view —-
23 Q- Uh-huh (affirmative).
24 A -- they don"t see any arterial -- | believe
25 it"s arterial blood that they"re referring to here --
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1 that 1s connected to the hemangioma as they see i1t In

2 this particular view.

3 Q- What 1s the significance of that, if

4 anything?

5 A. I don"t think there®s any significance of
6 it.

7 Q. Now, did you have a chance to read Dr.

8 Antognini®s supplemental report?

9 A What would you refer to specifically?

10 Q- Paragraph 1. Well, let"s see. Document 5.
11 Let"s see, | think It iIs page 2 of 3.

12 MS. CARLSON: The document -- you said the
13 supplemental, but document 5 is the initial

14 report.

15 MR. SPILLANE: Then i1t should be document
16 4

17 MS. CARLSON: Okay.

18 BY MR. SPILLANE:

19 Q- In paragraph 5 there, Dr. Antognini talks
20 about rapid onset of unconsciousness. Is 1t relevant to
21 his -- to -- to how fast unconsciousness would occur
22 whether or not the hemangioma itself interferes with the
23 normal distribution of the pentobarbital?
24 A Ask me the question again.
25 Q- Is the hemangioma i1tself -- is 1t relevant
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1 to how fast unconsciousness would occur, whether the

2 hemangioma itself, by diverting blood flow, interferes

3 with the normal distribution of pentobarbital that one

4 would expect?

5 MS. CARLSON: Objection. Form.

6 BY MR. SPILLANE:

7 Q. You can answer it If you understand it.

8 A. I don"t think 1t"s relevant.

9 Q. Did you find any evidence that the

10 hemangioma is the type of formation that interferes with
11 blood flow in the sense that it would interfere with the
12 normal distribution of pentobarbital?

13 A. Did I find any evidence?

14 Q- Any evidence that the hemangioma itself is
15 -- do you know what the -- I mean, are you familiar with
16 the terms of a slow flow system and a fast flow system?
17 A. Yes.

18 Q. All right. And a slow flow system would be
19 one where the blood flow does not flow Into the
20 hemangioma from the veins at a high rate, and therefore
21  would be less of an obstacle to normal circulation, and a
22 fast flow would be that i1t flows faster into the
23 hemangioma, and might interfere with normal circulation.
24 Is that a fair characterization?
25 A. That"s as you characterize i1t. 1°m hearing
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1 what you®re saying.
2 Q- Well, you said you were familiar with the
3 terms. Tell me what they mean to you.
4 A. I*m familiar from the -- from the
5 perspective of what is -- what Dr. Antognini -- how do
6 you pronounce his last name?
7 Q- Antognini (pronouncing).
8 A. Antognini iIs saying. So ask me the
9 question that you want to ask me specifically about this.
10 Q. Okay. Do you have specific evidence that
11 leads you to believe that the hemangioma is either a fast
12 flow or a slow flow system?
13 A. I don"t know. I have no evidence for it
14 specifically to answer the question.
15 Q. So that"s not part of your opinion as to
16 why the execution would have a substantial risk of
17 unnecessary pain, because you don®"t know? Your opinion
18 iIs based on other things. It"s not based on the
19 hemangioma being a fast flow system that would interfere
20 with normal distribution?
21 A. Correct.
22 Q. That-- that"s what 1 was -- that"s what 1
23 was getting at.
24 A. Yes.
25 Q- I didn"t say i1t very articulately, so thank
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1 you for helping me.

2 (Off the record 2:00 p.m. - 2:24 p.m.)

3 BY MR. SPILLANE:

4 Q. Doctor, I"m going to ask you a question

5 about Exhibit 1, which is the Missouri execution

6 protocol.

7 A. Uh-huh (affirmative).

8 Q- I*m looking at the heading which i1s C,

9 intravenous line, and then paragraph 1. And the sentence
10 that I"m looking at says: (Reading:) Medical personnel
11 may insert the primary 1V line as a peripheral line or as
12 a central venous line, e.g., femoral, jugular or
13 subcranial, provided they have appropriate training,

14 education and experience for that procedure (end of

15 reading).

16 Now, as | understood your testimony

17 earlier, when you were training to be a board-certified
18 anesthesiologist, you did, 1 think you said, a hundred or
19 more central lines. Is that accurate?

20 A. Yes.

21 Q. And I also believe you said that that was
22 normal experience for a person who -- before they were
23 certified as an anesthesiologist. Is that true?

24 A. Let me change my answer there. 1 think

25 that that was a high number. My own experience, because
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1 of my career path, which was to critical care medicine,
2 and 1 also was working in the field of cardiac
3 anesthesia, 1 focused more than the average person.
4 Q. Well, let me ask a follow-up question then.
5 A person, In order to become a board-certified
6 anesthesiologist, would have to have the appropriate
7 training and experience to be able to insert an IV iIn a
8 -— In a -- in a central line or central vein such as the
9 subclavian, jugular or femoral?
10 A. In a patient.
11 Q. Yes.
12 A. In the setting of an operating room.
13 Q. Yes.
14 A Not in an execution chamber.
15 Q. Well, let"s talk about the operating room
16 first. |Is the answer yes?
17 A. IT ——- 1f a person —-- I"m sorry, ask me
18 again then.
19 Q. About the operating room, is the answer to
20 my question yes?
21 A And your question was?
22 Q. Does a person, in order to become a
23 board-certified anesthesiologist, have to have the
24  appropriate training and education and experience to be
25 able to set an 1V iIn a central line in a clinical
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1 situation?

2 A. Yes.

3 Q- Now explain to me why an execution 1iIs

4 different. Well, first of all, you said it was

5 different. Tell me what you meant, because I°"m not sure
6 I understood.

7 A. No doctor 1is trained to care -- to -- to

8 lend assistance In an execution chamber for the purpose
9 of execution. So whether the training that a doctor

10 obtains i1s suitable and can be transferrable to an

11 execution setting, | cannot say. It"s not made for that
12 design.

13 Q. Is there something different, physically,
14 about setting an IV iIn a central veiln iIn an execution

15 setting as opposed to a clinical setting?

16 A. This protocol is silent on exactly what

17 would be available, what kind of conditions, what else
18 would be happening, for me to -- to comment. 1It"s not
19 written as a medical document, so | cannot say whether or
20 not 1t would be suitable and transferrable.
21 Q- Okay. 171l move on. 1 -- 1 think you"ve
22 answered my question. Let"s go to document 2, page 8,
23 paragraph 6, at the top.
24 A. Okay .
25 Q. You said: (Reading:) 1 also observed
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1 during my examination that Mr. Bucklew has very poor

2 veins iIn both of his arms. Poor venous visualization

3 suggests that establishing intravenous access in the

4 setting of a lethal injection will be potentially

5 difficult, prolonged and painful for Mr. Bucklew (end of
6 reading).

7 Did you examine any veins except the

8 peripheral veins in the arms?

9 A. No.

10 Q Why not?

11 A. What veins do you mean?

12 Q The subclavian, the femoral, the jugular.
13 Did you look at any of those?

14 A There 1s no way to look at those veins.

15 Q.- Is there any way to conclude, then, that it
16 would be difficult to set an IV iIn those, more so than iIn
17 the ordinary person, iIn Mr. Bucklew®"s case? Let me

18 rephrase that. That question i1s backwards.

19 Is there any way, In Mr. Bucklew"s case, to
20 conclude that setting an 1V in his subclavian, jugular or
21 femoral veins would be particularly difficult as it would
22 be particularly difficult in the peripheral veins?
23 A I ——- I can™t know, because those veins are
24 not visible. A certain percentage of those veins will
25 not be where one imags them to be anatomically. This 1
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1 know. There"s variations of anatomy. 1 don"t believe --
2 the way that those veins would normally be found would be
3 through the assistance of ultrasound. That"s how -- that
4 would be the standard of care now.

5 The execution protocol here does not

6 specify or contemplate the use of ultrasound as an

7 assistance. So now, what you®"re now talking about, 1is

8 establishing venous access through what"s called a blind
9 technique. And blind techniques are going to have a

10 higher failure rate than techniques with ultrasound, most
11 certainly.

12 Q. Let me ask you this question. You said all
13 -— as | understood your answer, you believe the standard
14 of care now is using an ultrasound for all central lines,
15 including the subclavian and the femoral?

16 A. Yes.

17 Q. And why do you believe that?

18 A. I —

19 Q. Well, I mean, 1 know the jugular -- has it
20 always -- i1t"s your view i1t has always been the standard
21 of care, or was there a time when the jugular required an
22 ultrasound, and the subclavian and the femoral, that
23 wasn"t the standard of care?
24 A Well, there was a time where ultrasound
25 wasn"t available. So at the beginning of my career,
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1 ultrasound was not available, and so 1| learned to do

2 these lines without ultrasound and I had a failure rate.
3 Q. What was your failure rate?

4 A. It depends on the circumstance. Sometimes,
5 you know -- I mean, each of those different locations

6 that I probably had a different failure rate, honestly.

7 And a complication rate too. So I don"t know if you"re
8 asking me a percentage or what are you asking me?

9 Q. Wwell, why don"t we talk about a percentage
10 on the femoral, if you know?

11 A. I don"t know. It"s probably now -- my

12 hands are mine, and so I can"t speak to other people®s
13 failure rate, how facile they may or may not be. | think
14  that in -- and I don"t know, iIn this case, how

15 experienced a particular person would be, because when I
16 -- when you asked me before about competency or ableness
17 to pass a fellowship, that would be a minimum standard.
18 And so many of those people who go on to their careers
19 don"t actually perform these lines except during their
20 training, and may also increasingly lose the ability to
21 do them later on iIn theilr career.
22 Q. Okay. And the question | asked you was
23 what your failure rate was during training without using
24 ultrasound on the femoral vein.
25 A Well, 1 probably would miss them sometimes
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1 a third of the time. 1 would not be able to get them.

2 Q. And did you get better?

3 A. I got better, yes.

4 Q. What was it before ultrasound -- before you
5 started using ultrasound all the time, towards the end of
6 the period when you were still doing it without

7 ultrasound, what was your failure rate then?

8 A. I mean, 1 have to -- 1t"s hard to recall,

9 honestly, but 1 would say that maybe, 1 don"t know, ten
10 percent of the time 1 would fail.

11 Q. And what would you do when you missed that
12 ten percent of the time?

13 A. Well, 1 might try to go to the other side.
14 IT 1 failed once, I might go to the other side.

15 Q- Uh-huh (affirmative).

16 A. Or 1 would ask a more experienced person to
17 try.

18 Q. I"m going to test your memory here. Did

19 you ever miss on both sides?
20 A. Sure.
21 Q- What percentage?
22 A. I don"t know. A small percentage,
23 probably.
24 Q- And -- go ahead, 1"m sorry.
25 A Well, because I would -- are you asking me
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1 as a trainee?

2 Q. Well, as you are board cert -- well, just
3 how about both. Both before you were board certified,

4 right before you were board certified, and then right

5 before you started using ultrasound.

6 A. Well, 1 think that when you®re training,

7 really there"s an obligation to defer to senior people

8 sooner. So i1f you fail one time, you know, you may get
9 it on the second or third attempt or fourth attempt, but
10 because you failed, 1t"s really incumbent upon to you to
11 pass it off to a senior person.

12 So 1t may be that because you -- and it"s
13 kind of a -- let me be clear about failure. So there's
14 ultimate failure, where no matter how many times you try,
15 you will not succeed. And then there are gradations of
16 failure, so it may take you two, three, five, ten times
17 to ultimately succeed. So those are different kinds of
18 experiences.

19 I can tell you that once ultrasound became
20 available, I switched to using it, because | recognized
21 that -- that success without ultrasound may involve many
22 attempts at cannulation that would be failed, but
23 ultimately I might be able to succeed. So not wanting to
24  subject a patient to multiple pokes, 1 would use
25 ultrasound instead.
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1 Q. Again, I"m going to test your memory.

2 During your training, when you -- 1f you deferred to an
3 experienced surgeon --

4 A. Not a surgeon.

5 Q. Not a surgeon. An anesthesiologist, after
6 one of the one-third of the times that you iInitially

7 missed the femoral stick, did the surgeon -- did the

8 experienced surgeon, In your experience -- in your

9 recollection -- ever miss?

10 A. The experienced --

11 MS. CARLSON: Objection. Form.

12 BY MR. SPILLANE:

13 Q- In your recollection.

14 A. Anesthesiologist.

15 Q- Anesthesiologist. 1 keep saying that and I
16 apologize. Did they ever miss? After -- after you said,
17 hey, Doctor, you have experience, on this one, can you
18 get this one for me, do you ever remember them missing?
19 A. Yes.
20 Q- How many times?
21 A. I can"t -- not often.
22 Q. Not often. Let"s talk about total
23  failures. A total failure, 1 assume, i1s when you fail to
24 establish a central line, because you talked about
25 gradations and then total. 1 assume by total failure,
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1 you mean you completely were not able to get a central

2 line.

3 In your recollection, in your entire

4 practice, both before and after you were certified, about
5 what percentage do you recall being a total failure?

6 A. In which position?

7 Q. Let"s talk femoral.

8 A. The problem with lumping people -- lumping
9 this as a percentage is that there are certain kinds of
10 patients that 1 would know would be very likely to have
11 more failure than other kinds. So people who have had

12 catheters in the femoral position before, people who have
13 had surgery, people who have had other kinds of cohesive
14 conditions, people who have abnormalities in the clotting
15 of blood. So there would be one category of people where
16 they would be highly likely to fail.

17 Then there would be other categories of

18 people that have a likelihood of being less so because

19 they“ve never had a catheter, because they have no other
20 medical problems. Maybe they"re a victim of trauma or
21 something like that and, you know, and they"re not obese
22 and they"re not -- they have on vascular disease. So
23 it"'s a bit -- 1 worry that by answering your question as
24 you ask it, 171l create a false impression of an overall
25 success or failure rate that really 1s more patient
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1 specific.

2 Q- Okay. That"s fair. And I'm -- then I™m

3 going to go back and follow up with something 1 asked you
4 about Mr. Bucklew. As I understood your answer earlier,
5 i1Is we"re unavailable to evaluate whether or not he would
6 have a specific problem with his central veins, because

7 that"s just not the kind of thing you can know with the

8 information you have now. Is that a fair

9 characterization of your earlier answer?

10 A. Yeah. Yes, | wouldn®"t be able to know.

11 Q. So there"s no -- we don"t know if there®s a
12 specific risk factor out there like you described, like
13 somebody who had been iIn -- had gotten a central line

14 many times in their femoral or something like that?

15 A. Well, except again, that now we"re talking
16 about a category of a person who Is to be executed. So
17 that"s a different kind of person. And I -- I"m not

18 trained to start intravenouses In people who are going to
19 be executed, and no physician 1is.
20 Q- All right. 1"m going to go down to --
21 let"s see, paragraph 10, where i1t says: (Reading:) As
22 earlier described, Mr. Bucklew"s condition is
23 progressive. Medical records indicate that his -- his
24 condition —- is it present him with -- well, I"m sorry.
25 111 stop reading until I get to the point. (Reading to
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1 self).

2 Let me back up a little bit and go back to
3 the veins iIn -- in paragraph 6, and then I°11 come back
4 to paragraph 10. 1Is there a likelihood -- and I think

5 you discussed this later in your conclusions with Mr.

6 Bucklew. 1 think 1t"s paragraph E in your conclusions.

7 A. Paragraph E?

8 Q.- Right.

9 A. Is 1t on page 9?

10 Q. Yeah, page 9 and page 10.

11 A. Okay .

12 Q. I think 1711 stick with the veins for a

13 minute before 1 go the next thing. In there, you

14 conclude that there®s a likelithood that Mr. Bucklew could
15 have a blown vein. 1 think at the end you said, and in
16 patients with veins as poor as Mr. Bucklew®s, it Is not
17 uncommon for a vein to blow once the fluid begins flowing
18 through the needle.

19 A. Uh-huh (affirmative).
20 Q. When you say that, | assume you“"re talking
21 about the peripheral veins that we discussed earlier iIn
22 paragraph 6, because you don"t really have any knowledge
23  about the other veins he had?
24 A. Yes, correct.
25 Q. Okay. Let"s go to paragraph C, if we
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1 could.
2 A. On page 9 here?
3 Q. Yes, sSir.
4 A. Okay .
5 Q. I"m going to your conclusions here.
6 A. Uh-huh (affirmative).
7 Q- It says: (Reading:) Mr. Bucklew®s airway
8 iIs compromised such that his breathing is labored and
9 choking and bleeding occur regularly, even under the

10 least stressful circumstances, and when Mr. Bucklew is

11 fully alerted and capable of taking corrective measures
12 to prevent suffocation (end of reading).

13 Let"s go back to his MRI. I believe you

14 indicated that during his MRI, he took corrective

15 measures by adjusting his breathing pattern when he was

16 required to remain supine for an hour. 1Is that accurate?
17 A. He said something to that effect.
18 Q. And | assume that here, he wouldn®t be able

19 to do that 1f he was supine, because he"d be unconscious.
20 Is that fair?

21 A. Right.

22 Q. After he receives -- as | assumed i1t, you
23 said that he would be unable to take remedial measures.
24 (Reading:) As often happens, Mr. Bucklew is able to wake

25 up and take remedial measures to alleviate the feeling of
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1 choking and return to normal. When unconscious or

2 reduced consciousness i1s brought on by sedation, an

3 individual i1s incapable of becoming fully alert and,

4 therefore, unable to alleviate feelings of air hunger and
5 choking (end of reading).

6 So, as | understand what you"re saying, the
7 difference i1s that once he is sedated, he would be -- not
8 be conscious iIn the sense that he was during the MRI, so
9 he won"t be able to adjust his breathing, and therefore
10 he will have difficulty in breathing that he can"t

11 correct like he did during the MRI. 1Is that fair?

12 A. Yes.

13 Q. But that®"s going to happen after he*s

14 sedated and becomes unconscious or, | think you used the
15 word semiconscious, at some point. Is that accurate?

16 Reduced consciousness is the word you used.

17 A I"m not sure what you"re asking me.

18 Q- I*m asking, until he becomes unconscious

19 because of sedation, he could make the same adjustments
20 that he made when he was taking the MRI, by adjusting his
21 breathing to compensate for airway difficulties?
22 A. I"m -- 1 think that the word -- 1°"m going
23 to have to push back on the word consciousness and
24 unconsciousness.
25 Q- Okay. Tell me what you mean.
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1 A. So 1 -- 1 think that I"m not sure -- |

2 think that those terms have common meanings. And I can
3 tell you that in the anesthetic world, those terms are

4 more vague and more uncertain discriptors. So if you're
5 -- at some point when there will be a, you know,

6 decreased brain activity, maybe, that will make i1t hard
7 for Rusty to make corrective maneuvers for breathing.

8 And I would also say that breathing is a very, and a

9 basic, deep, brain activity, and that shortness of breath
10 is also something that we don"t have to cognitively

11 consider.

12 So at some point, 1t will be that he will
13 stop breathing before he dies. That -- how long that

14  will be, I cannot say, but at some point that will

15 happen. And there will be points before then where he"s
16 not dead and he"s not -- where he"s beginning to

17 experience the effects of the pentobarbital, where his
18 ability to control and regulate and adjust his airway

19 will be impaired, although there will still be the
20 experience capable of knowing that he cannot make the
21 adjustment, and will experience i1t as choking and being
22 -- being, you know, very uncomfortable.
23 Q- All right. And I think this i1s obvious,
24 but 1"m going to ask you a follow-up. When one takes an
25 MR1, one has to keep one"s head still or i1t doesn"t work
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1 very well, 1s that fair? Or CAT scan.

2 A. One has to keep still for periods of time.
3 Q.- Okay .

4 A. But -- but let me say that an MRI goes on
5 repeatedly.

6 Q- Uh-huh (affirmative).

7 A. So there can be repeated moments when the
8 image is obtained, and sometimes there®s movement and

9 then they say, okay, we"re doing it again. And so it

10 goes on like that. So I wasn"t there to witness it and
11 iIt"s not recorded as to how difficult i1t actually was to
12 get the images that they got.

13 Q. All right. Your paragraphs E, F and G, |
14 would characterize as dealing with the risks of a blown
15 vein. And, again, we"re talking about a peripheral vein.
16 Is that fair?

17 A. Yes.

18 Q. Okay. And when we were talking about the
19 execution In Oklahoma where you iIndicated that the
20 Department of Corrections there was wrong as
21 characterizing it as a blown vein, part of your analysis
22 was that the femoral vein is a big vein. Isn"t that --
23 that accurate? So that was one of the reasons why you
24 felt they were wrong iIn saying it was a blown vein?
25 MS. CARLSON: Objection.
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1 THE WITNESS: Let me say that 1 did not

2 have the -- 1 was not there.

3 BY MR. SPILLANE:

4 Q- Uh-huh (affirmative).

5 A. At the time, | did not have the autopsy

6 report. 1 did not know what kind of a needle that they

7 placed. 1 assumed, as it turned out, wrongly, that they
8 used the right kind of needle in the femoral vein, which
9 would have had a much longer length than they actually

10 used.

11 And so | thought if you got the -- actually
12 got the catheter properly in the vein, that for that vein
13 to blow, i1s unusual. So either you never got It in

14 there, which is what I was suggesting, or again, you"ve
15 just -- i1t got pulled out somehow. But that"s not the

16 same thing as a vein blowing.

17 Q- Right. That"s what 1 wanted to make clear,
18 is they used the wrong catheter and they said that they
19 had a blown vein, but you concluded that was wrong
20 because 1t was wrong?
21 A. Well, that was my impression at the time.
22 Q. Yes. You talked about -- a little bit
23 about there being a stage when Mr. Bucklew would not be
24 able to adjust his airway, but wouldn®t be fully
25 unconscious iIn the sense that he would be unaware there
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1 was a problem. Were you able to come up with any

2 calculation as to what period of time that would be?

3 A. Calculation in terms of length of time?

4 Q. Yes, sSir.

5 A. You know, there"s a wide range of time that
6 that could be. You know, that period of when -- when the
7 pentobarbital is injected to when there"s death. Is that
8 what you"re asking?

9 Q- No. 1I"m asking, at some point he"s going
10 to become unconscious from pentobarbital. With five

11 grams, he"s going to become comatose In the sense that

12 he"s not aware of breathing, you know, or inability to

13 breathe. And | understood your testimony that before

14 that occurs, there would be a period when he would be

15 unconscious or have reduced consciousness but be still

16 aware of difficulty in breathing. And I was wondering if
17 you had a calculation as to how long that would be?

18 A. I feel like there are too many parts of 1It,
19 what you®"re -- what you®"re saying to me. 1 mean, are you
20 saying how long 1t would -- maybe just -- if you could
21  just break that up, maybe.
22 Q- All right. Let"s start it this way. Dr.
23  Antognini concluded, as you -- as you know, that within
24 twenty to thirty seconds, he would be sufficiently
25 reduced iIn consciousness that he wouldn®"t be aware of
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1 noxious stimuli. Do you remember reading that?
2 A. I do.
3 Q- All right. Now let"s ask you about that.
4 Do you agree with that analysis? And if so, why, and i1f
5 not, why?
6 A. I don"t agree with that analysis. That"s
7 based upon a dog study from fifty years ago. So I don"t
8 think that"s a good comparison to what might happen iIn
9 this case. So I would think that that i1s a very small
10 number that he"s taking there, and my number would be
11 longer than that.
12 Q. Tell me what your number would be.
13 A. Well, so 1t"s hard to find literature here.
14 It 1s, because no one does these as experiments. And so
15 most of the literature is animal based. And so I located
16 a paper recently that was a study on euthanizing horses,
17 from 2015. And in that study, they -- what they did is
18 they placed an electroencephalogram, an EEG, on the
19 horse, and they also gave the horse different medications
20 prior to the pentobarbital. They used pentobarbital. So
21 there were other medications. And In their paper, what
22 they looked for is the absence of an
23 electroencephalograph tracing, something called an
24 isoelectric EEG.
25 Q. And would that be brain death?
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1 A. No.

2 Q. I mean, would it be indicative -- | mean --
3 A. It"s not.

4 Q- Okay .

5 A. I think it"s a misnomer. They actually

6 call i1t brain death in this paper, but we understand an

7 isoelectric EEG 1s not indicative of brain death. But it
8 is iIndicative of at least electrical silence on the parts
9 of the brain that an electroencephalogram has access to,
10 which i1s generally kind of surface cortical stuff. So --
11 but 1n that paper, they record a range of as short as

12 fifty-two seconds and as long as about two hundred and

13 forty seconds before they see isoelectric EEG.

14 Q. Well, let me stop you there. Isoelectric
15 EEG, that 1s the complete cessation of the brain making a
16 record that the EEG can -- can -- can record, iIs that

17 right?

18 A. Of what the EEG can see, which is not a

19 lot. So, yes. And -- and -- so that number is almost
20 twice as long -- or more than twice as long as -- as the
21 number that you record, which is the short number of
22 twenty seconds.
23 Q- Twenty to thirty --
24 A. Yeah.
25 Q -- as opposed to fifty-two to two forty?
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1 A. Yes.

2 Q- Okay. Now that was the complete cessation
3 of things that the EEG could measure in the horse. Is

4  there a point where the horse wouldn"t be able to feel or
5 recognize pain before that complete cessation?

6 A. I have no way of knowing. 1"m not a horse
7 expert.

8 Q- Well, how much pentobarbital did the horse
9 get?

10 A. The dose that they gave the horse was, |
11 think, a hundred milligrams per kilo. And horses are

12 about four hundred kilogram animals. So it would be

13 about forty thousand milligrams of pentobarbital.

14 Q. So 1t would be about four milligrams of

15 pentobarbital given to a horse?

16 A. Yes, close.

17 Q- Right. And we"re going to give five to a
18 human who i1s probably smaller than a horse.

19 A. Well, 1t"s the same -- 1t"s a similar
20 weight, actually, weight per kilo that would be used iIn
21 lethal Injection.
22 Q. I"'m -- 1"m sorry, and 1 probably am just
23  too dense to understand your answer, but how many total
24 grams did the horse get?
25 A I don"t think you"re dense.
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1 Q. Okay .

2 A. Yeah. So forty thousand milligrams. So

3 that would be forty grams as opposed to five grams.

4 Q. Oh, you said ten thousand milligrams?

5 A Yeah.

6 Q I thought 1 heard four thousand.

7 A Yeah, forty thousand.

8 Q- So around forty thousand? Okay.

9 A Forty thousand. 1t"s like on a weight

10 base, 1t"s quite similar to what your -- what the

11 Missouri protocol --

12 Q. I understand now.

13 A. Yeah.

14 Q. And you®ve got a range of fifty-two to

15 forty for complete stoppage of brain activity that could
16 be measured by an EEG? Fifty-two to two forty. 1I™m

17 sorry, | misspoke.

18 A. Yeah. Yeah.

19 Q. And that makes no sense. That would be
20 going backwards.
21 A. Yeah. And 1 would add, too, where they had
22 also received two other medications prior to that.
23 Q. Tell me what those were.
24 A. Ketamine.
25 Q- Okay. And that"s going to keep him from
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1 moving, | think, right? 1t should.

2 A. To a certain degree. Not exactly. It does
3 some other things too.

4 Q- Uh-huh (affirmative).

5 A. And the other one was something that 1

6 don"t -- 1 think 1t was Xylitol or something, which is

7 not something that"s used in -- i1n people. 1It"s like i1t
8 was a veterinary drug that 1"m not -- might be a

9 benzodiazapene, but I can®"t swear to it. 1It"s not one

10 that 1 was familiar with.

11 Q. All right. 1711 just take a second to look
12 at another one of your opinions. 1"m going to go to page
13 9, paragraph B. And there you wrote: (Reading:) Mr.

14 Bucklew"s particular medical condition places him at

15 almost certain risk for excruciatingly painful choking

16 complications, including visible hemorrhaging, iIf he is
17 subjected to execution by means of lethal i1njection (end
18 of reading).

19 What did you mean by almost certain risk?
20 A. A high likelihood. A very, very high
21 likelihood.
22 Q. Okay. So 1 took -- when you said almost
23 certain risk, I didn"t know If certain was my -- that
24 it"s almost certainly that there®s going to be a risk, or
25 it"s almost certain that 1t"s going to happen.
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1 A. Almost certain that it"s going to happen.

2 Q. Okay -

3 A. The risk 1s certain.

4 Q. So 1t"s certain that he will have a risk,

5 iT he"s executed, that he"ll have choking and

6 hemorrhaging?

7 A. Certain that there will be a risk of that,

8 yes.

9 Q- Okay. That"s what I wanted to be sure of.
10 Now earlier, both in paragraph A and when we talked about
11 your article, but specifically in the article, you
12 indicated --

13 A. Which article? 1I"m sorry.

14 Q. The article In the Fordham Law Review.

15 A. Uh-huh (affirmative).

16 Q- Where you opined that 1f he is not

17 executed, he will be strangled by the hemangioma.

18 A. Okay .

19 Q- That"s certain to happen, right?

20 A. There®s a certain risk of that, yes.

21 Q. Well, you didn"t say In the article 1t"s a
22 certain risk. You said if he wasn"t executed, that was
23 going to happen, the hemangioma would eventually strangle
24 him.

25 A Well, he may die of some other reason. |
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1 don"t know.

2 Q. Assuming he doesn®t die of some other

3 reason --

4 A. Yeah.

5 Q- -- the hemangioma is going to strangle him
6 ifT we don"t execute him?

7 A. Eventually.

8 Q. And 1f we do execute him, there"s a risk

9 that he"s going to choke because of the hemangioma?

10 A. Yes.

11 Q. Okay. At number -- excuse me, paragraph H,
12 you talk about lying flat during the execution process
13 increasing the risk to Mr. Bucklew. (Reading:) A second
14 factor that is likely to increase the turbulence of Mr.
15 Bucklew"s air flow is the fact that the procedure for

16 execution calls for Mr. Bucklew to lie flat during the
17 execution process (end of reading).

18 A. Yes.

19 Q. Why do you conclude that the procedure for
20 execution requires him to lie flat? Protocol to execute
21 1S Number 1.
22 A. IT —- does it say that they would be --
23 could be in some other position?
24 Q. I don"t think it addresses i1t, but take a
25 look and see 1f you see anything there that says he has
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1 to lie flat.

2 A. I —- 1 don"t know 1If 1t does. I"m not sure
3 that 1"ve -- I don"t know. Because 1t"s not mentioned

4 here, 1 don"t know If that means it Is or it Isn"t.

5 Q. Okay. Because --

6 MS. CARLSON: I would just object in that 1
7 don"t think this i1s the complete protocol.

8 MR. SPILLANE: No, this is the complete OPA
9 _

10 MS. CARLSON: Correct.

11 MR. SPILLANE: -- protocol that deals with
12 the administration of chemicals.

13 BY MR. SPILLANE:

14 Q. And the reason I ask that is you said the
15 procedure calls for Mr. Bucklew to lie flat, in paragraph
16 H, and I was wondering where you got that from.

17 A Well, what I have observed In the execution
18 that 1 observed --

19 Q. In Georgia?
20 A. In Georgia. And -- and the way that I"ve
21 seen 1t depicted In other states, is the gurney iIs iIn a
22 position where the inmate is lying flat.
23 Q. When you conduct a clinical procedure and
24 you administer anesthesiology -- anesthesia -- have you
25 had cases where 1t was advantageous to airway management
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1 not to have the patient supine?
2 A. Yes.
3 Q. What did you do?
4 A. Well, these were people who couldn™t lie
5 flat.
6 Q. And what did you do?
7 A. Well, then 1 used a different technique.
8 Q. What technique did you use?
9 A. I would intubate them when they were awake.
10 I wouldn™t --
11 Q. And were they supine when you Intubated
12 them?
13 A No. 1 can -- sometimes, I"ve iIntubated
14 people In a semi-recumbent position. But because they
15 can"t receive anesthesia, not because they can.
16 Q- That"s what 1°"m asking, though. I mean,
17 there®s no physical reason why one can®"t administer an
18 anesthesia to someone that"s not supine?
19 A. It"s more difficult when they“re sitting
20 up, generally, for induction of an anesthetic. But maybe
21 I should clarify between securing an airway --
22 Q- Uh-huh (affirmative).
23 A -- and the induction of an anesthetic.
24 Q. Yes.
25 A So to secure an airway, It"s much easier to
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1 do 1t when a person i1s supine and when you"re at the head
2 of the bed. But sometimes, because of co-existing

3 medical conditions, or the constraints of space, i1t can"t
4 be done 1In that way. But that"s certainly the preferred
5 way -

6 Sometimes patients are so sick and unstable
7 that they can"t lie flat because 1t"s too uncomfortable

8 for them,they are short of breath. And so in those

9 situations, too, the general i1nduction agents would cause
10 their blood pressure to dangerously fall and could even,
11 you know, cause other medical problems.

12 So the safer thing there is to approach it
13 in a different fashion, which would be sometimes from the
14 side, sometimes sitting up, and not anesthetized in a way
15 that one would otherwise do when a person was well and

16 able to be anesthetized In a more conventional body

17 position.

18 Q. Is there any physical reason why a person
19 has to be supine to receive thiopental or pentobarbital
20 and have 1t be effective?
21 A. In an execution?
22 Q In any.
23 A. Is there any particular reason why --
24 Q Wouldn®t i1t work just as well 1f they were
25 sitting up 1If they were iInjected with pentobarbital?
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1 A. Will work in what -- what are you talking

2 about, work what? What are you trying --

3 Q- Suppose you had a clinical patient that it
4 was necessary for reasons of -- for some reason that

5 could not lay supine, and you were going to use, back in
6 the old days, sodium thiopental, or now, for some

7 particular reason, pentobarbital or another barbiturate

8 on him, would the chemical still have the same effect if
9 the man was sitting up?

10 A. It wouldn®"t -- I"m trying to answer your

11 question.

12 Q. Okay .

13 A. I —- 1 recognize the problem here is that
14 you®"re now talking about -- the reason why a person can"t
15 lie flat would be what would be important here. It"s not
16 that they just choose not to. It"s that they can"t

17 because of a medical reason. So iIn that case, | might

18 not use pentobarbital at all, or something akin to that,
19 because pentobarbital is no longer available, or sodium
20 thiopental, anyway, iIs no longer available. So I might
21 not use, you know, the equivalent of that iIn that
22 position because it"s a different -- 1t"s a different
23 kind of case.
24 Q. I think that®"s about the best answer I™m
25 going to get, sir, so I"m going to move on.
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1 A. Okay .
2 Q- All right. We"re going to go to 0, which
3 iIs on page 12. And your final conclusion is: (Reading:)
4 In conclusion, 1t is my professional, medical opinion
5 that Mr. Bucklew, as a result of his particular medical
6 condition and atypical anatomy of his airway, will suffer
7 excruciating pain and prolonged suffocation if he is
8 executed by lethal injection (end of reading).
9 Okay. First question, in making that
10 conclusion, does that conclusion assume that peripheral
11 veins are going to be used to infuse the pentobarbital --
12 for setting the line that will be used for the
13 pentobarbital?
14 A As opposed to?
15 Q. As opposed to a femoral?
16 A. I don"t think it"s material. That part of
17 it, anyway.
18 Q- All right. Does the fact that he i1s --
19 that -- your opinion, in paragraph H, assume that the
20 protocol requires him to be supine? If he"s not supine,
21 does that change your opinion?
22 A. No.
23 Q. So as I understand it, what"s left iIs your
24  opinion -- i1s based on he has a difficult airway, and
25 even 1f a femoral vein is used, and even if he"s not
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1 supine, and he"s iInjected with pentobarbital, he will

2 still have choking, excruciating pain and prolonged

3  suffocation?

4 A. Yes.

5 Q. Why?

6 A. Because his airway narrowing is of a fixed
7 nature. And what he tells me is that he experiences

8 shortness of breath at all times, worse at some times

9 than others. And I think that i1f they are going to use a
10 femoral vein -- we can take this In maybe two parts. If
11 they“re going to use a femoral vein, I"m going to surmise
12 that that would not be their first choice.

13 So they are going to start, first, by

14 trying to start veins in his arms, and they"re going to
15 fail. And then they"re going to fail on one arm, after
16 poking several times. Then they"ll switch to the other
17 arm. Then they"l1l fail again. And this will go on for a
18 period of time.

19 Q. Is that what you would do if this was your
20 patient and you were a board-certified anesthesiologist,
21 fail 1n both arms?
22 A. This 1s not a patient.
23 Q. I"m asking, 1If this was a -- if you had a
24 patient with peripheral veins like this, would you fail
25 in both arms before you went to the femoral?
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1 A. This 1s not a patient. So I"m just trying
2 to --

3 Q- IT you had a patient, hypothetical, that
4 had peripheral veins the same as Mr. Bucklew had, would
5 you fail 1In both arms and then go to a femoral?

6 MS. CARLSON: Objection. Calls for

7 speculation.

8 THE WITNESS: 1 don"t know how they"re

9 going to do 1t, so I can"t compare what they-"re

10 going to do. But I don"t know what decisions they

11 make, unless it says -- It seems to say here that

12 they“re trying in the arms before they"re trying

13 in the femoral.

14 BY MR. SPILLANE:

15 Q.- Well, let"s go back and take a look. [I™m
16 looking at B-1 -- oh, I"m sorry. 1 picked up the wrong
17 paper. 1"m looking at C-1. (Reading:) Medical

18 personnel may insert the primary IV line as a peripheral
19 line or as a central venous line (end of reading).
20 So that doesn”"t seem to indicate they
21 necessarily have to do a peripheral first.
22 A. Well, 1t"s not -- it"s not specified here.
23 So I would be -- 1 would think that they would start with
24 the peripheral.
25 Q. Why?
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1 A It"s easier.
2 Q- Is that what you would do In a patient?
3 A. Yes. It"s easier.
4 Q- And you would miss in both arms?
5 A. It depends. Sometimes 1 have done that. |
6 mean, | can"t always know until 1 try.
7 Q. Okay .
8 A. So that"s what -- that"s what | believe
9 that they would do.
10 Q- I"m going to flip back to the Gissendaner
11 case -- Gissendaner case, the Henry case and the Davis
12 case. I1"m just asking a question now. You don"t need to
13 look at anything.
14 A. Okay .
15 Q. Where 1n each case you gave an opinion that
16  there would be an excruciating death. One of them
17 because of -- iIn the Henry case, because of two risk
18 factors for coronary disease. In the Gissendaner case,
19 because she was female, overweight, and had a high BMI.
20 And in the Davis case, because he would have an acute
21 attack of porphyria. Do you believe that you were right
22 in any of those cases?
23 MS. CARLSON: Objection to form.
24 THE WITNESS: Right in what way?
25 BY MR. SPILLANE:
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1 Q- Right i1n predicting that those things would
2 happen.

3 A. That was my opinion, yes.

4 Q. Those things didn"t happen, though, did

5 they?

6 A. We don"t know that.

7 Q. Well, we know that Mr. Davis didn"t

8 convulse and vomit on he gurney, as far as anybody

9 reported.

10 A. We don"t know what he -- well, first of

11 all, as we discussed earlier, the reports are very

12 imperfect. So we don"t actually know what happened. So
13 I -- 1 can"t comment on whether those things happened or
14 they didn"t happen.

15 Q- And same thing with -- with Ms.

16 Gissendaner. As far as we know, she wasn"t suffering

17 excruciating pain when she was singing Amazing Grace.

18 A. Well, 1 don"t know when the singing

19 occurred with respect to when the injections began, or
20 any other part of i1t, so I don"t know.
21 Q- Okay. And let"s go back to Mr. Henry. As
22 far as we know, he didn"t have a coronary event, based on
23 his two risk factors, during the execution.
24 A. How would we know that he didn"t?
25 Q. Well, there®s no evidence of i1t. Do you

DT1 Court Reporting Solutions - Atlanta
866-351-3376 http://www.deposition.com

0100a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 100



DR. JOEL B. ZIVOT, M.D., 3/8/2017

Page 101
1 have any reason to believe that he did?
2 A. I -- he did not have an autopsy. He did
3 not have electrocardiographic monitoring. He was not
4 questioned during -- or there was no other way to feed
5 back to know whether or not he was experiencing those
6 things at all. So I would say that 1 -- that none of
7 these executions refute my -- my claims or my concerns.
8 Q- Let me ask you this. [Is there something
9 different about Mr. Bucklew than those three? Or --
10 A. Different in what way?
11 Q. In -- I mean, here, as far as | can tell,
12 you"re -- you"re saying that because he has a difficult
13 airway, he"s going to choke and bleed, and he®"s going to
14  suffer an excruciating execution. Is -- is there some
15 way this i1s different than those other three cases where
16 you predicted an excruciating execution?
17 MS. CARLSON: Object. Objection. Form.
18 THE WITNESS: They"re all different.
19 They"re all different cases with different kinds
20 of medical problems. So they"re all different.
21 MR. SPILLANE: Okay. That"s all 1 have.
22 Thank you.
23 MS. CARLSON: Are you finished?
24 MR. SPILLANE: Yes, ma®am.
25 MS. CARLSON: I just have a few questions.
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1 1"11 be —— 111 be relatively brief.

2 EXAMINAT ION

3 BY MS. CARLSON:

4 Q- So -- so, Dr. Zivot, 1 think you testified
5 that -- I"m actually not sure you testified about this,
6 so 11l just ask you. You were trained as an

7 anesthesiologist, correct?

8 A. Yes.

9 Q. Did you have a secondary specialty when --
10 during your training?

11 A. Yes.

12 Q. And what was that?

13 A. Critical care medicine.

14 Q. And during your critical care medicine

15 training, did that give you sort of a reason to do more
16 central lines than you think an average board-certified
17 anesthesiologist might do?

18 A. Yes.

19 Q. And do you have colleagues who are
20 board-certified anesthesiologists?
21 A. Yes.
22 Q. And have any of those colleagues ever asked
23 you to help them with a -- to do a central line?
24 A. Yes.
25 Q.- And do you have any knowledge of why
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1 they"ve asked you to help them?

2 A. Because they lacked the experience, or they
3 had done it so long ago that they didn*"t feel comfortable
4 anymore to be able to do it at the time.

5 Q- And 1 understand from the testimony that

6 you"ve provided affidavits In other cases involving

7 prisoners who are sentenced to death, is that correct?

8 A. Yes.

9 Q. And are these -- the three cases, I

10 believe, that Mr. Spillane asked you about, are these the
11 only three people who have reached out to you to work on
12 thelr case --

13 A. No.

14 Q- -- 1nvolving lethal Injection?

15 A. No.

16 Q. About how many other people could you say
17 have reached out to you to provide an affidavit?

18 A. Oh, about maybe ten times, fifteen times.
19 Q. And you®ve decided not -- not to provide an
20 affidavit in those cases?
21 A. Correct.
22 Q. And any sort of basic reasoning as to why,
23 in those cases, you decided not to?
24 A. There was no obvious, you know, medical
25 concern that I could glean from, you know, review and
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1 discussion that 1 thought was germane, you know, to the
2 case, to the -- to the type of lethal iInjection

3 contemplated.

4 Q. And have you ever -- do you have any

5 knowledge of anybody who has been executed who had Mr.

6 Bucklew"s condition of cavernous hemangioma?

7 A. No.

8 MS. CARLSON: |If you can just give us one
9 second, and then I might be done.

10 (OFf the record)

11 MS. CARLSON: I have no further questions.
12 MR. SPILLANE: 1 had a follow-up in light
13 of the cross.

14 RE-EXAMINATION

15 BY MR. SPILLANE:

16 Q. In your earlier testimony, you indicated
17 that all lethal injections are necessarily -- are

18 necessarily unnecessarily cruel. And I hate to use a

19 word with a negative in front of It and a positive iIn
20 front of 1t. But in light of that, would it be possible
21 for you ever to give testimony that a -- In a particular
22 case that a lethal injection wouldn®"t be -- would not be
23 unnecessarily cruel?
24 A I understand that -- that the Court has a
25 different view on my view. So, you know, the cases that
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1 you cite, 1 think all those situations were germane and
2 the Court saw otherwise. |[I"ve said before that 1 think
3 that lethal injection by design will be cruel because of
4 the 1nability to know the things that the State claims

5 that 1t can know. And that"s my opinion.

6 MR. SPILLANE: Okay. Thank you, Doctor.

7 MS. CARLSON: Nothing further.

8 THE COURT REPORTER: And what about

9 signature? 1Is the doctor going to read and sign?

10 MS. CARLSON: Yes.

11 THE COURT REPORTER: Okay. (To Ms.

12 Carlson:) And do I send i1t to you?

13 MS. CARLSON: Sure.

14 THE COURT REPORTER: To send to the doctor.
15 MS. CARLSON: Yes.

16 THE COURT REPORTER: And if you don"t mind,
17  just where | can record your transcript orders.

18 That would be quicker than filling out a form.

19 MS. CARLSON: Sure.
20 THE COURT REPORTER: Yeah, just --
21 MR. SPILLANE: Yes, 1 would like a
22 transcript.
23 THE COURT REPORTER: Okay.
24 MR. SPILLANE: 1 would like 1t in pdf.
25 THE COURT REPORTER: Okay. Okay. And then
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it"s e-mailed to you?
MR. SPILLANE: E-mailed to me, please.
MS. CARLSON: Yeah, same.
THE COURT REPORTER: The same thing?
MS. CARLSON: Yeah.
(Deposition concluded at 3:30 p.m.)
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MISSOURI DEPARTMENT OF CORRECTIONS
PREPARATION AND ADMINISTRATION OF CHEMICALS
FOR LETHAL INJECTION

A. Execution Team Members

The execution team consists of department employees and contracted medical personnel
including a physician, nurse, and pharmacist. The execution team also consists of anyone
selected by the department director who provides direct support for the administration of lethal
chemicals, including individuals who prescribe, compound, prepare, or otherwise supply the
chemicals for use in the lethal injection procedure.

B. Preparation of Chemicals

Medical personnel shall prepare the lethal chemicals. The quantities of these chemicals may not
be changed without prior approval of the department director. The chemicals shall be prepared
and labeled as follows:

1. Syringes 1 and 2: Five (5) grams of pentobarbital (under whatever name it may be available
from a manufacturer, distributor or compounding pharmacy), 100 ml of a 50 mg/mL solution,
shall be withdrawn and divided into syringes labeled “1” and “2.”

2. Syringe 3: 30 cc of saline solution.

3. Syringes 4 and 5: Five (5) additional grams of pentobarbital (under whatever name it may be
available from a manufacturer, distributor or compounding pharmacy), 100 ml of a 50
mg/mL solution, shall be withdrawn into syringes labeled “4” and “5.”

4. Syringe 6: 30 cc of saline solution. This syringe is prepared in the event that additional flush
is required.

C. Intravenous lines

1. Medical personnel shall determine the most appropriate locations for intravenous (IV) lines.
Both a primary IV line and a secondary IV line shall be inserted unless the prisoner’s physical
condition makes it unduly difficult to insert more than one IV. Medical personnel may insert the
primary IV line as a peripheral line or as a central venous line (e.g., femoral, jugular, or
subclavian) provided they have appropriate training, education, and experience for that
procedure. The secondary IV line is a peripheral line.

2. A sufficient quantity of saline solution shall be injected to confirm that the IV lines have been
properly inserted and that the lines are not obstructed.
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D. Monitoring of Prisoner

1.

2.

The gurney shall be positioned so that medical personnel can observe the prisoner’s face directly
or with the aid of a mirror.

Medical personnel shall monitor the prisoner during the execution.

E. Administration of Chemicals

1.

Upon order of the department director, the chemicals shall be injected into the prisoner by the
execution team members under the observation of medical personnel. The lights in the execution
support room shall be maintained at a sufficient level to permit proper administration of the
chemicals.

The pentobarbital from syringes 1 and 2 shall be injected.
The saline solution from syringe 3 shall be injected.

Following a sufficient amount of time for death to occur after the injection of syringe 3, medical
personnel shall examine the prisoner to determine if death has occurred. If the prisoner is still
breathing, the additional five grams of pentobarbital will injected from syringes 4 and 5 followed
by the saline from syringe 6.

At the completion of the process and after a sufficient time for death to have occurred, medical
personnel shall evaluate the prisoner to confirm death. In the event that the appropriate medical
personnel cannot confirm that death has occurred, the curtain shall be reopened until an
appropriate amount of time has passed to reevaluate the prisoner.

Documentation of Chemicals

Medical personnel shall properly dispose of unused chemicals

Before leaving ERDCC, all members of the execution team present at the execution shall
complete and sign the “Sequence of Chemicals” form thereby verifying that the chemicals were
given in the order specified in this protocol.

Before leaving ERDCC, one of the medical personnel present at the execution shall complete
and sign the “Chemical Log” indicating the quantities of the chemicals used and the quantities of
the chemicals discarded during the execution.

Within three days of the execution, the ERDCC warden shall submit the Sequence of Chemicals
and the Chemical Log to the director of the Division of Adult Institutions (DAI). The DAI
division director and the department director shall review the records. If they do not detect any
irregularities, they shall approve the two documents. If any irregularities are noted, the DAI
division director shall promptly determine whether there were any deviations from this protocol
and shall report his findings to the department director.

Missouri Department of Corrections
Revised October 18, 2013
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
RUSSELL BUCKLEW,
Plaintiff,
VvS. Case No. 4:14-CV-8000-BP
GEORGE A. LOMBARDI,
DAVID A. DORMIRE

and

TERRY RUSSELL,

N N N N N N N Nt N N N N N et

Defendants.

RULE 26(a)(2) EXPERT REPORT

SUPPLEMENTAL EXPERT REPORT OF JOEL B. ZIVOT, M.D.

I, JOEL B. ZIVOT, being of sound mind and lawful age, hereby state under penalty of
perjury as follows:

1. QUALIFICATIONS
A. Education

1. I received my Doctor of Medicine from the University of Manitoba,
Canada, in 1988. From 1989-1993, I was a resident in Anesthesiology at
the University of Toronto, Department of Post Graduate Medical
Education, and from 1993-1995, I completed an additional residency in
Anesthesiology and a Fellowship in Critical Care Medicine at the
Cleveland Clinic Foundation, Department of Anesthesiology in Cleveland,

Ohio.
B. Professional Licenses, Certifications and Memberships
1. I hold an active medical license from the State of Georgia and have held

unrestricted medical licenses in Ohio, the District of Columbia, Michigan,
and the Canadian provinces of Ontario and Manitoba. I also hold an active
license to prescribe narcotics and other controlled substances from the

federal Drug Enforcement Administration (DEA).
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I hold board certification in Anesthesiology from the Royal College of
Physicians and Surgeons of Canada and the American Board of
Anesthesiology. I am also board certified in Critical Care Medicine from
the American Board of Anesthesiology.

C. Professional Experience

L

L

I have served as the Medical Director of the Cardio-Thoracic Intensive
Care Unit and the Fellowship Director for Critical Care Medicine at
Emory University Hospital. [ am an Associate Professor of
Anesthesiology and Surgery at the Emory University School of Medicine
and an adjunct Professor of Law at Emory University Law School. A
complete list of my qualifications and publications authored in the last ten
years is provided in my curriculum vitae attached as Exhibit A to this
report.

I have practiced anesthesiology and critical care medicine for 22 years,
and, in that capacity, I have personally performed or supervised the care of
more than 42,000 patients.

In the course of my career, I have regularly performed or supervised the
anesthesia care of numerous patients whose airways would be termed
“difficult” or “very difficult” according to the Mallampati Classification.
Airway evaluation includes this prediction score on securing the airway,
where Mallampati I is predicted to be straightforward and Mallampati IV
is predicted to be very difficult.

I am, by reason of my experience, training, and education, an expert in the
fields of anesthesiology and critical care medicine. The opinions that
follow are within my field of expertise, and are stated to a reasonable
degree of medical and scientific certainty unless otherwise noted.

A complete list of the cases in which I have given expert testimony is
attached as Exhibit B to this report.

Compensation

My compensation in this matter is as follows: (1) expert fee of $400/hour;
(2) 15 hours of record and document review, report writing, and
consultation with counsel since October 2016; and (3) approximately 12
hours of travel and examination of Mr. Bucklew with an estimated cost of
$3000.00.
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OPINIONS IN RUSSELL BUCKLEW V. LOMBARD

I SUBJECT OF OPINIONS

A.

I have been asked by Mr. Bucklew’s attorneys in the above-referenced case to
render an expert opinion regarding the risks and complications stemming from
Mr. Bucklew’s deteriorating medical condition—specifically the growing
obstruction in Mr. Bucklew’s airway—on the execution of Mr. Bucklew by
means of lethal injection.

As a medical doctor, I am ethically prevented from prescribing or proscribing a
method of executing a person. I am bound by these ethics, and am prohibited from
assessing whether a different form of execution would be feasible. Therefore,
while I can assess Mr. Bucklew’s current medical status and render an expert
opinion as to the documented and significant risks associated with executing Mr.
Bucklew under Missouri’s current Execution Procedure, I cannot advise counsel
or the Court on how to execute Mr. Bucklew in a way that would satisfy
Constitutional requirements.

In developing my opinion, and in addition to the materials I reviewed in
connection with my declaration dated May 8, 2014, I have considered the
following: (1) The report of medical imaging performed at Barnes-Jewish
Hospital dated December 23, 2016 [Exhibit C]; (2) Mr. Bucklew’s December 19,
2016 MRI and CT imaging from Barnes-Jewish Hospital at Washington
University in St. Louis Missouri [Exhibit D]; (3) my own in-person examinations
of Mr. Bucklew conducted on May 12, 2014 and on January 8, 2017; (4) Mr.
Bucklew’s medical records; (5) the Missouri Department of Corrections
Procedure for Execution (the “Execution Procedure™); and (6) the Declaration of
Joseph F. Antognini dated November 8, 2016.

III. SUMMARY OF OPINIONS

A.

Mr. Bucklew suffers from a debilitating, incurable, and progressive condition
known as cavernous hemangioma. This condition occurs sporadically and
congenitally in the population and not as a consequence of any action on the part
of Mr. Bucklew. This condition has caused large diffuse, vascular (blood-filled)
tumors to form and grow in Mr. Bucklew’s nasal cavity, face, and throat.
Cavernous hemangiomas in the nasal cavity, face, and throat are a medically
recognized cause of death by suffocation.

As a result of the hemangiomas located in Mr. Bucklew’s nasal cavity, face and
throat, and to a lesser-degree residual scar tissue from a past tracheostomy
procedure, Mr. Bucklew’s airway is medically termed a “very difficult” airway.
Specifically, on the Mallampati four-point scale, Mr. Bucklew’s airway is a
Mallampati class IV. It is highly likely that Mr. Bucklew, as a result of having a
Mallampati class IV airway, would require a surgical airway (i.e., tracheostomy)
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in order to safely undergo a surgical procedure requiring a general anesthetic.'
Mr. Bucklew’s airway is so compromised that it is highly unlikely that he could
be safely intubated without experiencing a serious hemorrhagic event within his
throat.

Because of the degree to which Mr. Bucklew’s airway is compromised by the
hemangiomas, the anatomical mechanics of airflow and breathing, and the
particular psychological and physical effects of lethal injection, it is highly likely
that Mr. Bucklew would be unable to maintain the integrity of his airway during
the time after receiving the lethal injection and before death.

Contrary to Dr. Antognini’s assertion, the effect of pentobarbital injection as
outlined in the Execution Procedure is highly unlikely to be experienced as “rapid
unconsciousness followed by death.” In my professional medical opinion, the
effects of such an injection are highly unlikely to be instantaneous and the period
of time between receiving the injection and death could range over a few minutes
to many minutes. My view here is supported hoth by my own professional
knowledge of how chemicals of this type are likely to exert their effects in the
body as well as by the terms of Missouri’s Execution Procedure, which calls for a
waiting period of five minutes after the first two pentobarbital injections, before
examining the inmate to determine whether death has occurred. The Execution
Procedure expressly acknowledges that the first two Pentobarbital injections may
not have caused death within five minutes, in which case a second round of
injections is required.

As a result of his inability to maintain the integrity of his airway for the period of
time beginning with the injection of the Pentobarbital solution and ending with
Mr. Bucklew’s death several minutes to as long as many minutes later, Mr.
Bucklew would be highly likely to experience feelings of “air hunger” and the
excruciating pain of prolonged suffocation resulting from the complete
obstruction of his airway by the large vascular tumor.

As a result of this prolonged experience of suffocation, it is highly likely that Mr.
Bucklew will struggle to breathe a struggle apparent as convulsive
movements—and as a result, given the highly friable and fragile state of the tissue
of Mr. Bucklew’s mouth and airway, he will likely experience hemorrhaging
and/or the possible rupture of the tumor. The resultant hemorrhaging will further
impede Mr. Bucklew’s airway by filling his mouth and airway with blood,
causing him to choke and cough on his own blood during the lethal injection
process. It is not necessary that Mr. Bucklew be fully conscious in order to
experience the excruciating pain and ng longed cation. Also,

! Note that while I generally object to Dr. Antognini's comparison between the medical act of genceral ancsthesia and
the non-medical act of lethal injection, for the limited purpose of this opinion I refer to the ncccssity of a
trachcotomy in order to undergo general anesthesia only as a frame of reference for the degree to which Mr.
Bucklew’s airway is compromised. In short, even in a room full of doctors, Mr. Bucklew could not safely lose
consciousness by way of sedation without the immediate capability of performing a surgical airway.
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regardless of whether Mr. Bucklew is fully conscious, bleeding in his mouth and
throat will cause choking and coughing and the coughed blood will be visible to
viewers of the execution procedure.

In summary, [ conclude with a reasonable degree of medical and scientific
certainty that it is highly likely that Mr. Bucklew, given his specific congenital
medical condition, cannot undergo lethal injection without experiencing the
excruciating pain and suffering of prolonged suffocation, convulsions, and visible
hemorrhaging.

IV. OBJECTIVE FACTUAL BASES FOR OPINIONS

A

A patient’s airflow during breathing will typically be described as either being
laminar or turbulent. Laminar flow is a smooth, orderly, linear flow of air with
low resistance and is experienced as “easy” breathing by the patient. Turbulent
flow, by contrast, is disorganized, has high resistance, and is experienced by the
patient as “difficult” breathing. Four factors impact whether airflow is laminar or
turbulent: (1) aperture or diameter of the airway, (2) length of the airway, (3)
velocity of the flow, and (4) density of the gas. Of these four factors, the most
pertinent in this case is the aperture of the airway. The smallcr or morc obstructed
a patient’s airway becomes, the more turbulent the flow of air becomes. This
aperture narrowing is experienced by the patient as an inability to easily breathe.
When a patient feels as though he cannot take a breath, the usual reaction is to
breathe harder and faster to take in more air. This triggers the third factor listed
above: “velocity of the flow.” The faster a patient breathes, the more turbulent the
flow becomes, particularly through a narrow or obstructed airway.

Diameter of the airway, or aperture, can be further understood with reference to
the Mallampati classification used to describe how “difficult” it is to secure an
airway in the setting of a medical procedure. An airway can be difficult because
of anatomical abnormalities, both congenital and acquired. In this case difficulty
in maintaining airway patency is a direct consequence of cavernous hemangiomas
in Mr. Bucklew’s airway.

In clinical cases where a patient has a Mallampati IV airway, an anesthesiologist
must proceed with extreme caution and implement specialized precautions, such
as creating a surgical airway via tracheotomy, to maintain the integrity of the
patient’s airway in order to safely prepare a patient for any procedure where the
patient is sedated and unable to assist in supporting his or her own ventilation.
This is supported by Mr. Bucklew’s own medical records, referenced by Dr.
Antognini, in which it was noted that Mr. Bucklew underwent a tracheotomy in
connection with surgical procedures under general anesthesia [Decl. of Antognini;
PCA486].

Cavernous hemangioma is a condition that results in vascular lesions consisting of
abnormally dilated blood vessels. These blood vessels form cavern-like pockets,
i.e. vascular tumors or hemangiomas, in which blood pools. The pockets then
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leak, or hemorrhage, as a result of defects in the walls of the blood vessels. The
lesions can vary in size, and are linked to varying side effects including seizures,
stroke symptoms, hemorrhages, and headaches, depending upon the size and
location of the particular lesion, and the relative strength of the walls of the
affected blood vessels. In addition, symptoms may resolve or reappear over time
as the vascular tumor changes in size as it leaks and reabsorbs blood.

E. While the vascular tumors are often benign, in certain cases, such as Mr.
Bucklew’s, the progressive condition is life-threatening as it eventually leads to
obstruction of the patient’s airway leading to asphyxiation and death.

V. RECORD EVIDENCE SUPPORTING OPINIONS

A. Historic Medical Records

1
1

Mr. Bucklew’s medical records indicate that, since birth, he has suffcred
from cavernous hemangioma resulting in vascular tumor formations in his
face, brain, and throat. [Bates PC202]. The specific hemangioma at issue
affects Mr. Bucklew’s nasal cavity, face, right eye, and airway—
approaching both the base ol Mr. Bucklew's skull and his carotid artery.
[PC202]. The iocation of Mr. Buckiew’s hemangioma has resulted in a
grossly enlarged uvula and narrowing of his airway resulting in generally
turbulent air flow, which Mr. Bucklew experiences as shortness of breath

or difficulty breathing.

Mr. Bucklew’s condition is inoperable due to the severe risk of blood loss
during surgery. Furthermore, due to the large size of the hemangioma, Mr
Bucklew’s condition has been found to no longer be amenable to
sclerotherapy [PC2257].

As a result of his condition, Mr. Bucklew has experienced “excruciating”
pain and numerous hemorrhagic events, including bleeding from the face
and mouth, necessitating emergency trips to the medical unit in which
pressure with gauze was applied in order to slow the bleeding. [see e.g.
PC2238, PC2227, PC2506].

As previously described in my Supplemental Declaration dated December
4, 2015, Mr. Bucklew’s tumors are painful, easily bleed, and
spontaneously hemorrhage. Mr. Bucklew has described past hemorrhages

as sometimes “squirting” blood, while other times presenting as a “slow
leak.” [PC103].

Spccifically with respect to Dr. Antognini’s discussion of Mr. Bucklew's
procedures between 2000 and 2003, Mr. Bucklew’s records confirm that
he underwent procedures in that time period that required general
anesthesia. Records of a procedure that occurred in 2000, however,
explicitly state that Mr. Bucklew received a tracheotomy, a procedure
undertaken in cases of difficult airways for purposes of maintaining the

6
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integrity of the airway while a patient is under anesthesia. [PC486].
Contrary to Dr. Antognini’s apparent conclusion that Mr. Bucklew’s
airway does not warrant any special considerations, Mr. Bucklew’s
records show that special procedures were undertaken to account for Mr
Bucklew’s difficult airway.

B. Findings of In-Person Examinations

1 The tumors obstructing Mr. Bucklew’s airway are so large that Mr.
Bucklew is no longer able to lie down flat on his back while sleeping
without suffocating. On January 8, 2017, Mr. Bucklew explained that in
order to breathe while sleeping, he must sleep on his right side with his
head elevated at roughly a 45 degree angle. This position allows Mr.
Bucklew to sleep without his airway becoming obstructed by the turn in
his airway and his grossly enlarged uvula.

2. Even with the above precautions, Mr. Bucklew explained that his uvula
occasionally gets “stuck” in his throat while he sleeps, causing him to
wake up feeling as though he is choking and unable to breathe. In
addition, the above precautions do not prcvent Mr. Bucklew’s tumors from
leaking or hemorrhaging during the night. When asked to describe his
typical morning, Mr. Bucklew explained that the first thing he does each
morning is to clean off the blood on his face that leaked from his nose and
mouth while he slept.

3 During my examination of Mr. Bucklew on January 8, 2017, I noted
several large hemangiomas visible in Mr. Bucklew’s hard and soft palate,
lip, nose, and uvula, Of particular relevance to the aperture of Mr.
Bucklew’s airway were the grossly enlarged uvula and the easily visible
hemangiomas on his hard and soft palates. Mr. Bucklew also has an easily
visible hemangioma growing out of his upper lip and over his mouth. This
tumor has enlarged in size since my prior examination of Mr. Bucklew.

4. In addition to the hemangiomas compromising Mr. Bucklew’s airway, 1
also observed that Mr. Bucklew has residual scarring over the front of his
throat caused by the past tracheostomy procedure. Mr. Bucklew explained
that the scar tissue is tethered to his trachea in a way that makes it difficult
to breathe and swallow. This scar tissue contributes to the obstruction of
Mr. Bucklew’s airway and increases the turbulence of the air flow through
Mr. Bucklew’s airway.

5 I also observed that Mr. Bucklew had residual loss of feeling in the right
side of his face, causing him to be unable to completely close his right
2
eye.

2 Dr. Antognini asserts, without having examined Mr. Bucklew, that Mr. Bucklew definitively has not suffered a
stroke as a result of his condition. He bases his assertion on the fact that Mr. Bucklew “has recently been observed to

7

0143a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 143



10

I also observed during my examination that Mr. Bucklew has very poor
veins in both of his arms. Poor venous visualization suggests that

establishing intravenous access in the setting of lethal injection wili be
potentially difficult, prolonged, and painful to Mr. Bucklew.

Also during my January 8, 2017 examination of Mr. Bucklew, I asked him
to describe his experience during the MRI Procedure on December 19,
2016. He reported experiencing extreme discomfort during the procedure.
In order to maintain the intcgrity of his airway while lying flat, Mr.
Bucklew was forced to consciously alter his breathing pattern, and
swallow repeatedly to keep his uvula from settling and completely
obstructing his airway, in order to avoid choking.

Furthermore, as noted in my October 13, 2015 report, the tissue of Mr.
Bucklew’s airway has become increasingly fragile over time. In fact, Mr
Bucklew’s airway is now so fragile that simply touching it causes the
tissue to bleed. As most recently reported by Mr. Bucklew on January 8,
2017, the tissue bleeds so easily that it even bleeds while he is sleeping.

My finding that the tissue of Mr. Bucklew’s airway is extremely fragile is
not inconsistent with my suggestion that Mr. Bucklew undergo a clinical
examination that would call for a bronchoscopy or use of a Glidescope.
[Decl. Antognini, para. 17]. These procedures are intended to be
minimally invasive, and a skillful physician would endeavor to insert the
tube with an attached camera carefully into the airway without touching
the fragile tissue. However, given Mr. Bucklew’s present condition and its
progressive nature, as of this date it is my professional medical opinion
that Mr. Bucklew’s airway is so compromised, and the tissue so fragile,
that even the undertaking of a minimally invasive evaluation of his airway
would pose very high likelihood of airway bleeding and subsequent loss of
the airway that could be fatal.

As already described, Mr. Bucklew’s condition is progressive. As of April
2012, Mr. Bucklew’s medical records indicate that his condition did not
appear to place him at risk of life-threatening hemorrhage [PC2257]. My
examination of Mr. Bucklew on January 8, 2017, as well as my review of
the recent MRI and CT imaging report forms the basis for my conclusion
that at the present time, Mr. Bucklew is at risk of life-threatening
hemorrhage, particularly under the conditions imposed by Missouri’s
Execution Procedure.

speak normally and walk without difficulty.” In my professional medical opinion, Dr. Antognini’s assertion is based
upon insufficient medical evidence. The residual effects of a stroke are not limited to speech impairment or
decreased ability to walk, and the absence of these residual effects is not definitive proof that an individual has not
suffered a stroke. Other symptoms, such as Mr. Bucklew’s inability to fully control the muscles of the right side of
his face, can be indicative of stroke.
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VI

C.

December 19, 2016 Imaging and Report

1 The report generated in connection with the MRI imaging conducted on
December 19, 2016, confirms my findings that Mr. Bucklew has a large
hemangioma impacting his hard and soft palate, lip, nose, uvula, and
throat. Specifically, the report describes the relevant portions of the
hemangioma as continuing to impact his airway to a significant degree.
The hemangioma is reported as smaller by 1/15th of an inch in a region
that was not directly within the airway. This difference is without
significance and will have no impact in lessening the serious risk to Mr.
Bucklew in the setting of his planned execution as outlined above.

2. As already described, Mr. Bucklew’s condition is progressive and his
airway continues to be compromised. This finding is confirmed both by
recent imaging studies and my own personal examination and evaluation
of Mr. Bucklew on two separate occasions.

CONCLUSION AND OPINIONS

A.

It is my professional opinion that Mr. Bucklew suffers from a severe and life-
threatening form of cavernous hemangioma. Given the nature of Mr. Bucklew’s
condition, it is my medical opinion that the vascular tumors that obstruct Mr.
Bucklew’s airway will present a permanent threat to his breathing and that life
threatening choking episodes will occur on an ongoing basis. When these choking
episodes occur, they will be associated with hemorrhaging to a varying degree
that will be easily visible by any observer.

Mr. Bucklew’s particular medical condition places him at almost certain risk for
excruciatingly painful choking complications, including visible hemorrhaging, if
he is subjected to execution by means of lethal injection.

Mr. Bucklew’s airway is compromised such that his breathing is labored, and
choking and bleeding occur regularly, even under the least stressful circumstances
and when Mr. Bucklew is fully alert and capable of taking corrective measures to
prevent suffocation.

While it is true that Mr. Bucklew is able to go to sleep after taking certain
precautionary measures—including positioning himself to maintain a certain head
elevation—without asphyxiating, it is not accurate to compare the experience of
sleep with the unconsciousness brought on by sedation. When a person begins to
choke while sleeping, as often happens to Mr. Bucklew, he is able to wake up and
take remedial measures to alleviate the feeling of choking and return to a normal
pattern of breathing. When unconsciousness, or reduced consciousness, is brought
on by sedation, an individual is incapable of becoming fully alert and ambulatory
and is therefore unable to alleviate the feelings of “air hunger” and choking.

The Execution Procedure calls for a minimum of three separate injections, to be
administered by “non-medical” personnel. As noted above, Mr. Bucklew is

9
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observed to have very poor veins in both of his arms. Mr. Bucklew’s veins are so
poor that even a qualified and experienced medical professional would have
difficuity finding a vein of the proper and necessary quality for large voiume
intravenous injection as required in the Missouri lethal injection protocol. In these
instances, it is frequently necessary to make more than one attempt to place the
needle in a viable vein. However, a medical professional will typically start by
trying to place the needle in the best available vein. Each subsequent attempt is
even less likely to result in the needle being inserted into a suitable vein, because
each successive vein will necessarily appear less viable than the one before. The
consequences of placing a needle in an inadequate vein can be catastrophic, and in
patients with veins as poor as Mr. Bucklew’s, it is not uncommon for a vein to
“blow” once the fluid begins flowing through the needle.

The risk of a vein blowing is even greater where, as here, the chemical being
injected is a very strong “base.” Certain chemicals can be characterized as either
basic or acidic. Strong bases, just like strong acids, are extremely corrosive. The
extremely corrosive properties of the Pentobarbital solution called for in the
Execution Procedure make it highly likely that Mr. Bucklew’s vein would blow
during the injection process.

The adequacy of Mr. Bucklew’s veins is related to the concerns with respect to
his airway. Mr. Bucklew is extremely likely to experience an incremental increase
in stress with each unsuccessful attempt to find a vein. A blown vein would also
greatly increase Mr. Bucklew’s stress. As previously explained, the lethal
injection procedure itself is naturally a stressful experience. In an individual with
Mr. Bucklew’s extremely atypical airway, this increase in stress will manifest as
increased difficulty breathing because stress typically causes an individual to
breathe harder and faster. The increased velocity of air moving through Mr.
Bucklew’s airway will result in more turbulent airflow, which Mr. Bucklew will
experience as an inability to breathe. Therefore, even prior to receiving the lethal
injection, Mr. Bucklew is highly likely to experience greatly increased pain and
discomfort and a feeling of “air hunger” greater than that which he experiences in
the ordinary course of his day. And contrary to his ordinary experience, Mr.
Bucklew will not be able to take remedial measures to normalizc his breathing.

A second factor that is likely to increase the turbulence of Mr. Bucklew’s airflow
is the fact that the procedure for execution calls for Mr. Bucklew to lie flat during
the execution process. However, when forced to lie completely flat, the aperture
of Mr, Bucklew’s airway is further reduced because of the location of the
hemangiomas that necessarily shift so that they further obstruct Mr. Bucklew’s
airway when he lies flat. Thus, in addition to a greatly increased velocity of flow
of air through his airway, the aperture of Mr. Bucklew’s airway will significantly
decrease. Mr. Bucklew will experience this combination as a painful inability to
breathe normally, cven as compared to his usual labored breathing.

In addition to the above, the Execution Procedure calls for the injection of 5g of
pentobarbital, contained in two separate syringes, thereby requiring two separate
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injections which will either be inserted into two separate veins, or through a single
vein. The pentobarbital is likely to have the effect of impairing Mr. Bucklew’s
ability to maintain the integrity of his own airway, particularly given the
aforementioned factors that will operate to make Mr. Bucklew’s breathing
extremely labored. Mr. Bucklew will likely not be fully alert or capable of
altering his breathing to accommodate his compromised airway as he does while
he is fully alert. Unlike when he is asleep naturally, he will not be able to shift
position or wake up fully in order to correct his breathing.

I strongly disagree with Dr. Antognini’s repeated claim that the pentobarbital
injection would result in “rapid unconsciousness” and therefore Mr. Bucklew
would not experience any suffocating or choking. [Decl. Antognini, § 15]. In my
medical opinion, the injection of pentobarbital called for in the Execution
Procedure would not result in instantaneous unconsciousness. Rather, Mr.
Bucklew would likely experience unconsciousness that sets in progressively as
the chemical circulates through his system. It is during this in-between twilight
stage that Mr. Bucklew is likely to experience prolonged feelings of suffocation
and excruciating pain. This opinion finds support in the Execution Procedure that
explicitly allows for the possibility that five minutes after receiving the injection,
death may not have occurred and a second series of injections may be necessary.
In addition, unconsciousness or semi-consciousness does not necessarily negate
the feeling of pain; it only prevents the unconscious or semi-conscious individual
from verbally manifesting that pain.

Any length of time in which an individual is experiencing choking and
suffocation, without the ability to take a breath, is painful. Even if death is
achieved after the passage of five minutes, five minutes is an excruciatingly long
period of time for the individual to experience feelings of choking or suffocation.
The passage of seconds and minutes is medically significant, particularly in Mr.
Bucklew’s case.

When Mr. Bucklew begins to experience the increased velocity of air through his
airway coupled with the decreased aperture of his compromised airway, further
exacerbated by pentobarbital’s progressive effect on his mental and physical state,
Mr. Bucklew will naturally struggle to take a breathe. This struggle will likely
manifest as convulsive movements regardless of whether Mr. Bucklew is fully
conscious. The harder Mr. Bucklew tries to take a breath, the more turbulent the
flow of air through his airway will become and Mr. Bucklew will experience this
as suffocation.

In addition, the increased violence with which Mr. Bucklew attempts to breathe
and resultant convulsive movements, combined with the extremely fragile nature
of the tissue of his airway, and the increase in blood pressure resulting from
increased stress, are highly likely to result in hemorrhaging from the hemangioma
in his throat, mouth, and nasal cavity.

11
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N. Mr. Bucklew’s airway would be further obstructed by the blood from the

hemorrhaging, causing Mr. Bucklew to choke and cough on his own blood during
the execution proceeding.

0. In conclusion, it is my professional medical opinion that Mr. Bucklew, as a result
of his particular medical condition and the atypical anatomy of his airway, will

suffer excruciating pain and prolonged suffocation if he is executed by lethal
injection.

“I declare under penalty of perjury that the foregoing is true and correct.”

Executed on January 16, 2017

Joel B. Zivot, M.D. ﬁ('/
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Revised: January, 2017

I Contact Information

Office Address:
1364 Clifton Road, Atlanta, GA 30322

Telephone: (404) 686-4411

Fax: (888) 980-5928
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1L Citizenship: American, Canadian
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A. Academic Appointments:
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a. Associate Professor, Department of Anesthesiology
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Associate Professor, Department of Surgery
2. Other academic appointments:
a. Adjunct Professor, Emory School of Law
B. Other Administrative Appointments:
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B. Medical Director, 4A/5A, EUH (February 2013 —June 2015)
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Co-Medical Director, Surgical Intensive Care Unit, University Hospitals of
Cleveland, Case Western Reserve Universily, Cleveland, Ohio, USA, 2002-2005

Director, Post Anesthesia Care Unit, Department of Anesthesiology, University of
Michigan Medical Center, Aun Atbor, M1, 1995-1998

Licensures / Boards:

A.

Licentiate, Medical Council of Canada, 1989-present
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B
C
D
E.
F

G
H

License, Controlled Substance, Drug Enforcement Agency, 1995-present
License, Michigan State Medical Board, 1995-2000

License, Ohio State Medical Board, 1998-2012

Fellow, American College of Chest Physicians, 2000-2010

License, District of Columbia Medical Board, 2005-present

License, College of Physicians and Surgeons of Manitoba, 2007-2011

License, Georgia Composite Medical Board, 2010-present

VII. Specialty Boards:

A.

B.

Fellow, Royal College of Physicians of Canada, 1993-present
Diplomat, Anesthesiology, American Board of Anesthesiology, 1995-present

Diplomat, Critical Care Medicine, American Board of Anesthesiology, 1995-
present

Fellow, American College of Chest Physicians, 2000-2010

Testamur in basic peri-operative trans-esophageal echocardiography, National
Board of Echocardiography, 2010-present

VIII. Education:

A.

B.

C.

University of Manitoba, Winnipeg, Manitoba, Canada, 1980-1983
University of Toronto, Toronto, Ontario, Canada, 1984

Doctor of Medicine, University of Manitoba, Winnipeg, Manitoba, Canada, 1988

IX. Postgraduate Training:

A.

Rotating Internship, Mount Sinai Hospital, University of Toronto, Department of
Post Graduate Medical Education, Toronto, Canada, 1988-1989

Residency, Anesthesiology, University of Toronto, Department of
Anesthesiology, Dr. David McKnight, Toronto, Canada, 1989-1993

Residency, Anesthesiology, Cleveland Clinic Foundation, Department of
Anesthesiology, Dr. Armin Schubert, Cleveland, Ohio, United States, 1993-1994
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D Fellowship, Critical Care Medicine, Cleveland Clinic Foundation, Department of
Anesthesiology, Dr. Marc Popovich, Cleveland, Ohio, United States, 1994-1995

E. Masters of Bioethics, Emory Center for Ethics, Dr. Toby Schonfeld, program
director, 2012-present, expected graduation spring 2017

A. National and International:
1. American Society of Anesthesiology, Committee on Ethics, 2011-present
2. American Society of Anesthesiology, Care Team Committee, 2007-2009
3. Society of Critical Care Medicine, Committee on Ethics, 2011-present

4, Society of Critical Care Medicine, Patient and Family Satisfaction
Commiitiee, 2013-present

5. Society of Cardiovascular Anesthesiology, Committee on Ethics, 2012-
2013
6. Society of Critical Care Anesthesiologists, Graduate Education Committee

2013-present
B Regional and State:
1. President, Cleveland Society of Anesthesiology, 2001-2002
2. President Elect, DC Society of Anesthesiology, 2006-2007
C Institutional:
1. EUHM Committee on Ethics, 2011-present
2. EUHM Pharmacy and Therapeutics Committee 201 1-present
3. EUHM Executive Critical Care Committee 2010-present
4. EUHM CAUTI and CLABSI prevention committee 2010-present
5. EUH Executive Pharmacy Committee 2012-present
6 EUH Antibiotic Utilization Subcommittee 2012-present
7 EUH Resuscitation Committee 2013-present

8. EUH Difficult Airway ad-hoc group 2013-2014
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XIL

9. EUH Executive Critical Care Committee 2013-present
10.  Department of Anesthesiology Residency Review Committee2013-present
11. EUH/EUHM CTS Quality Committee, 2012-present

Peer Review Activities:

A. Manuscripts:

ill. Canadian Journal of Anesthesiology, (manuscript reviewer), 2013
2. Critical Care Medicine, (manuscript reviewer), 2014-2015
3. Mayo Clinic Proceedings, (manuscript reviewer), 2015-
B. Grant reviewer
i Reviewed grant applications for The Emory Georgia Tech Healthcare
Innovation Program (HIP), (HIP-ACTSI-GSU) Seed grant
C. Conference Abstracts:
1. National and International:

e American Society of Anesthesiology, 2012

o Abstract Review Committee and poster session moderator

2. Regional:

e Midwestern Anesthesia Resident Conference, 2001-2003
Abstract reviewer

Consultantships:

A. Merck Pharmaceuticals, physician advisory board, 2005-2007

B. Consultant for Wireless EKG Monitor, 2004-2005

C. Masimo Corporation, product design and physician advisory board, 2013-present

D. Doximity, physician advisory committee, 2014-present

XIII. Honors and Awards:

A. Robert B. Sweet Clinical Instructor of the Year, University of Michigan,
Department of Anesthesiology, 1997
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B. Outstanding Clinical Instructor of the Year, Case Western Reserve University,
Master of Science in Anesthesiology Program, 1999

C. Clinical Instructor of the Year, University Hospitals of Cleveland, Department of
Anesthesiology, 2000

D. Outstanding Clinical Instructor of the Year, Case Weslern Reserve University,
Master of Science in Anesthesiology Program, 2001

E. Meritorious Service Award, American Academy of Anesthesiologist Assistants,
2003

This award was given to me for academic work as the medical director of the
Masters in Science of Anesthesiology at Case Western Reserve University and
also advocacy for scope of practice, and committee work to improve the
relationship between the American Society of Anesthesiology and American
Academy of Anesthesiologist Assistants.

F. Quality and Patient Safety Award, University Health Systems Consortium, 2002

This award was given by University Health System Consortium for various
quality benchmark projects when I was the co-medical director of the Cardio-
thoracic Intensive Care Unit at University Hospitals of Cleveland.

G. Distinguished service by a Physician Award, American Academy of
Anesthesiologist Assistants, 2005

This award was given to me for work with the American Academy of
Anesthesiology Assistants annual meetings where I served as a speaker on
multiple locations and also developed and hosted an annual Jeopardy game
competition between all of the Masters of Science in Anesthesiology schools
around the country.

H. District of Columbia Annual Patient Safety Award, District of Columbia
Department of Health, 2006

This award was given by the District of Columbia Department of Health for
quality improvement work done when I was the medical director of the cardio-
thoracic intensive care unit at George Washington University Hospital. 1
developed several collaborative quality projects between cardio-thoracic surgery
and critical care medicine.

L. Presidential Citation, Society of Critical Care Medicine, 2013

This award was given to me for work done within the Society of Critical Care
Medicine that included writing a book chapter, service on 2 society committees,
and moderating an online debate about the topic of end of life decisions in

patients with implanted mechanical cardiac support devices.
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XIV. Society Memberships:

A

= @ @ m s g 0w

=

T o0 zZz g & R

Q.

R.

American Academy of Anesthesiologist Assistant, 2005-present
American College of Chest Physicians, 2000-2007

American Medical Association, 1995-2000

American Medical Association (reactivated), 2010-present
Society of Critical Care Anesthesiologists, 1995-present
American Society of Anesthesiologists, 1993-present

Canadian Anesthesiologist Society, 2007-present

District of Columbia Society of Anesthesiologists, 2006-2007
International Anesthesia Research Society, 1996-2000
International Extra-Corporeal Life Support Organization, 1997-2005
Ohio Society of Anesthesiologists, 1993-2005

Society of Critical Care Medicine, 1995-present

Manitoba Medical Society, 2007-2010

Canadian Medical Association, 2008-2012

Georgia Society of Anesthesiologists, 2010-present

Society of Cardiovascular Anesthesiologists, 2010-present
Society of Academic Anesthesiology Associations, 2013-present

Medical Association of Georgia, 2016-

XV. Organization of National or International Conferences:

“On the Ethics of Drug Shortages” June 2012, Jointly with the American Society of
Anesthesiology and the Emory Center for Ethics

Administrative Positions: Director, Meeting Planning Committee

Sessions as chair; Overall conference chair

XVI1. Research Focus:
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Medicine, moral theory, rhetoric, semantics, end of life, physicians and vulnerable
populations. Physician participation in lethal injection. Ethogram to study conflict in the
operating room. Human factors in critical care decision-making and biological
variability. Developed economic model explaining the national generic drug shortages.
Studied Propofol wastage in the operating room.

XVII. Grant Support:
A Active Support:

1 Other: Team Based Science (TBS) grant from the Department of

Anesthesiology for Evaluation of conflict in the operating room,
$20,000.00

2. The Emory Georgia Tech Healthcare Innovation Program (HIP), (HIP-
ACTSI-GSU) Seed grant, $25,000.00, for “Managing Conflict and Error
in the Operating Room”. Awarded July 2014.

B. Previous Support

1 $29’0090n fam the American Caciaty nFAnnchnm
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meeting “On the Ethics of Drug Shortages”. June 2012

lan the
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XVIII. Clinical Service Contributions
A. Medical director of 118 ICU (EUHM) and 4A/SA ICU (EUH)

I created and chaired a joint protocol development group with Critical Care
Medicine, Surgery, Nursing, and Respiratory Therapy with the purpose of
improving quality metrics in critical care medicine. This group accomplished
several things including a blood conservation strategy for post-operative cardiac
surgery patients, intra-aortic balloon pump removal, DVT and GI prophylaxis
and the beginning of an atrial fibrillation management protocol. I also wrote and
helped implement a rapid extubation protocol for EUH and EUHM cardiac
surgery patienis.

B. Hospital Commiittee involvement

I'was involved in several Emory committees that addressed a broad range of
issues, (see 12 c)

GME involvement, Fellowship Director, Critical Care Medicine, Department of
Anesthesiology

I am the fellowship director for critical care medicine. I developed the first joint
Anesthesiology-Emergency Medicine critical care medicine fellowship at Emory
and | am expanding the number of fellows who will also be trained to assist in
providing overnight coverage for airway management at EUH. Overnight airway
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coverage has been a project of the EUH emergency airway committee on which I
am a member. My ongoing conflict project has been embraced by Emory
Healthcare Office of Quality and they are also contributing to the funding and
management of the project on an ongoing basis.

XIX. Community Outreach:
A. Community Service
i, International:

St. Petersburg, Russia, 2002, 2004: Home visits to community members
who were unable to travel to see a physician

2. Regional:

Hurricane Katrina Medical Response Team, 2005
Emory 500 Atlanta Motor Speedway Health Tent Volunteer, 2010

XX. Media
A. Op-Ed:
1. “Baby’s status as human is on trial” Op-Ed, Feb. 19, 2010, Winnipeg Free
Press, 2010
2. “Why I am for a moratorium on lethal injections” Op-Ed, Dec 15, 2013,
USA Today, 2013
3. “The Slippery Slope from Medicine to Lethal Injection” Op-Ed, May 2,
2014 TIME, 2014
B. Interviews:

8 Anesthesiology News, 2002

-Anesthesiologist Assistants

2. The Medical Post, 2009

-Waiting for Cardiac Surgery
3. The Health Report, CJOB 68 AM, Winnipeg, Canada, 2010

-Cardiac Critical Care

-End of Life in the ICU
-VIP syndrome
Joel B Zivot, MD, FRCP(C)
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10.

11.

13,

Inside the Black Box, WREK 91.1 FM, Atlanta, Georgia, 2011
-Biting the Bullet: The Technology of Anesthesia
National Public Radio WARE 90.1 FM Atlanta, Georgia, 2011

-Physicians and the death penalty
-Drug Shortages

Georgia Public Broadcasting, Atlanta GA, 2012
-Drug shortages reaching critical levels
Medpage Today, 2013
-No Advantage for Fresh Blood in ICU Transfusions

-Meningitis Qutbreak: Suspicion needed for nausea complaints
-Drug Shortages spark use of compounders

Medscape Medical News, 2013
-GPOs to Blame for Drug Shortages, Says Physicians Group
Medpage Today, 2014

-Cruel and Unusual Punishment
-Lethal Injection: a cruel, painful, terrifying execution

Miami Herald, 2014

-Doctor speaks out on use of untested drugs in capital punishment

The New York Times, 2014
-Timeline describes frantic scene at Oklahoma execution
The Washington Post, 2014

-Florida's Gruesome Execution Theater

CNN with Sanjay Gupta, 2014

-Dr. Zivot: Lethal injection not humane
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14.

15.

16.

Amicus on Slate with Dahlia Lithwick, 2015
-Botched protocols

Huffington Post, 2015

-Oklahoma wants to reinstate the gas chamber and experts say it’s
a bad idea

Time, 2015

-The harsh reality of execution by firing squad

XXI. Formal Teaching:

A. Medical Student Teaching:

|,

Discovery Project: “Propofol wastage in the [CU” Medical student Mina
Tran, 2012-2013, contact hours 4 hrs/week

Serve as teacher and mentor for medical students in anesthesiology and
critical care medicine. 2010-present, contact hours: 3 hrs/week

Instructor for Fundamental Critical Care Support (FCCS) training course
for medical students, 2012-present, contact hours: 1 hr/week

Forge Medical Student Innovation Group, Mentor, contact hours: 0.5
hrs/week

B. Graduate Programs:

Training Programs:

Instructor in the Masters of Science in Anesthesiology program. 1
developed the first critical care medicine rotation for all of the students
and also a series of didactic lectures on the topic of critical care medicine
the included “Critical Care Medicine”, “Heart Failure”, and “Acid-Base

Disorders”

School of Law:

Co-chief instructor of LAW 819-002, “Law, Medicine and Human
Rights”, a 2 credit hour seminar taught in the fall 2016 semester in the
Emory School of Law

Residency Programs:
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Served as instructor for residents in anesthesiology, emergency medicine,
and surgery in the area of critical care medicine. I also sit on the
residency review commiittee for the Department of Anesthesiology. Lecture
topics “Septic shock”, “Thyroid disease in critical care”, “Mechanical
heart support”, “Pulmonary artery catheters” “Heuristics and biases in

clinical reasoning”, ““delirium and agitation in critical illness”,
“hinlogical variahility”.

C. Other Categories

1 give regular lectures on a variety of critical care topics for respiratory therapy
including “capnography” and “paralytics”. I lecture students in the Emory
critical care NP/PA program and also regular critical care lectures to the NP/PA
practitioners in critical care. I teach those students how to read chest X-rays. I
am invited to lecture in the Emory School of Law on the topic “Physician Assisted
Suicide”.

Emory Tibet Science Initiative

1 taught biology to Buddhist monks at Drepung Loseling Monastery in Southern
India in June 2015. This initiative is a result of an invitation from His Holiness,
The Dalai Lama, to bring science education to the education of the monks and
represents the first time in 700 years that the curriculum has changed. I spent 2
weeks at the monastery teaching for 6 hours per day including microscopy lab

-7 I

teaching. I worked with a series of translators.
XXII. Supervisory Teaching:

A. Residency Program:

Fellowship director, Critical Care Medicine, Department of Anesthesiology 2013-
present. I am chiefly responsible for the education and training of the critical care
fellows in thc Dcpartment of Ancsthesiology. In addition to a multitude of critical
care topics, I assist the fellows in abstract writing for a national critical care
meeting, grand rounds for the Department of Anesthesiology and a quality
improvement project for Graduate Medical Education Day that occurs annually in
June.

B. Other:

I completed a summer internship at the Southern Center for Human Rights and
also teach law students on the topic of lethal injection.

XXIII. T.ectureships, Seminar Invitations, and Visiting Professorships:
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A. “The Case of Samuel Golubchuk: Lessons about end-of-life decision-making?”
A debate between Doctors Joel Zivot and Adrian Fine
Wednesday, 18 March, 2009, 12h30-13h30. The Centre for Professional and
Applied Ethics, The University of Manitoba, Winnipeg, Manitoba

B “Cardiac output after the Pulmonary Artery Catheter” American Academy of
Anesthesiologist Assistants Annual Meeting. Clearwater, Florida, April 2009

C “End of Life in the ICU”, Canadian Hospice Palliative Care Conference Annual
Meeting, Winnipeg, Manitoba, Canada. October 2009

D “Reductions in wait times for cardiac surgery may be harmful”, poster
presentation, Canadian Cardiovascular Society Annual Meeting, Edmonton,
Alberta, Canada, October 2009

E. “Biological Variability” American Society of Anesthesiology, 2009-(I formed a
panel to discuss biological variability. My panel consisted of an anesthesiologist,
a mathematician, and a physicist.)

F “End of life in the ICU: When the patient and doctor disagree...” Province wide
health care ethics grand rounds, St. Boniface Research Centre, Winnipeg,
Manitoba, Canada. January 2010

G. “Mostly dead is slightly alive, the problem with the dying process” Center for
Ethics, Emory University, 2011.

H. “Anesthesiology Jeopardy!” American Academy of Anesthesiologist Assistants
Annual Meeting, 2006, 2007, 2008, 2009, 2010, 2011

L “Queuing Theory: Applications for Anesthesiology” American Academy of
Anesthesiologist Assistants Annual Meeting, Destin, Florida, 2011

J “Cardiac Anesthesia: Mostly we have it wrong” American Academy of
Anesthesiologist Assistants Annual Meeting, Destin, Florida, 2011

K. “End of life in the ICU: When the patient and doctor disagree” American
Academy of Anesthesiologist Assistants Annual Meeting, Destin, Florida, 2011

L. “Sedating the difficult patient” 5™ Annual Southeastern Critical Care Summit.
Emory University, Atlanta, GA, March 2012

M “End of Life Care” IMPACT 2012 American Academy of Physician Assistants
Annual Meeting, Toronto, Canada, June 2012

N. “Biosimilars, where do we stand?” Georgia Bio and the Georgia Association of
Healthcare Executives. September 2012, Atlanta, Georgia
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“Drug Shortages” Visiting Professor, Rutgers Business School, Newark, New
Jersey, November 2012.

“Deactivating a permanent cardiac device is not physician assisted death”, Pro-
con debate Webinar, Society of Critical Care Medicine, November 2012.

“Drug shortages: The invisible hand of the Market” New Horizons in
Anesthesiology, Vail, Colorado, February 2013

“Hey Anesthesia is a compliment, not an insult: the case for protocols” New
Horizons in Anesthesiology, Vail, Colorado, February 2013

“Pro/Con: Death Panels in End of Life Care” New Horizons in Anesthesiology,
Vail, Colorado, February 2013

[ b
Hockey Violence and Killer Apes: Conflict Management in the Operating

Room” New Horizons in Anesthesiology, Vail, Colorado, February 2013

“Drug Shortages, a failed market” American Society of Anesthesiology
Legislative Conference Annual Meeting, April 2013, Washington, DC

“Lethal injection in the death penalty”, Georgia Law Society and the Southern
Center for Human Rights, Atlanta, Georgia, July 2014
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e Summit, May 2016, Atlanta, Georgia

“Capital Punishment and Lethal Injection”, Georgia State School of Law, Atlanta,
Georgia, September 2016

XXIV. Invitations to National or International Conferences:

A

University of Richmond Law Review, Allen Chair Symposium, 2014, “The
Death Penalty in the United States.”

Yale Law School, March 2015, “Lethal injection.”

The Fordham Law Review, Fordham Law School, February 201,6 “Criminal
Behavior and the Brain: When Law and Neuroscience Collide. ”

American College of Correctional Physicians

Fall Educational Conference

October 2016

Las Vegas, Nevada

“Physician participation in executions:-A discussion of the Ethical Challenges
and the Pros and Cons, a pro-con debate between Dr. Carlo Muso and Dr. Joel
Zivot
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“Prescribing Price: The Ethics, Science, and Business of Drug Development and
Pricing”

Panelist

Emory Conference Center, November 2016
Atlanta, Georgia

Emory Center for Ethics

“The First International Emory Tibet Symposium: Bridging Buddhism & Science

Drepung Loseling Monastery
Karnataka State, India”
Panelist: What is life and what are its origins?

XXYV. Bibliography:

A.

Published and Accepted Research Articles (clinical, basic science, other) in
Reflereed Journals

1. Perera ER, Vidic DM, Zivot J. “Carinal resection with two high frequency
jet ventilation delivery systems”. Canadian Journal of Anesthesia. Jan
1993: 40(1):59-63. PMID: 8425245

2. Zivot JB, Hoffman WD. “Pathological effects of endotoxin”. New
Horizons. May 1995; 3(2):267-75. PMID:7583168

3. Popovich MJ, Lockrem ID, Zivot JB. “Nasal bridle revisited: an
improvement in the technique to prevent unintentional removal of small-
bore naso-enteric feeding tubes”. Critical Care Medicine. March 1996;
24(3):429-31. PMID: 8625630

4. Kumar K, Zarychanski R, Bell DD, Manji R, Zivot J, Menkis AH, Arora
RC; Cardiovascular Health Research in Manitoba Investigator Group.
“Impact of 24-hour in-house intensivist on a dedicated cardiac surgery
intensive care unit”. Ann Thorac Surg. 2009 Oct;88(4):1153-61.doi:
10.1016/j.athoracsur. 2009.04.070

5. Zivot JB. “The Case of Samuel Golubchuk”, AJOB Volume 10, Issue 3
March 2010, pages 56 — 57 doi: 10.1080/15265160903681890.
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2011 Sep;45(9):¢50.doi: 10.1345/aph. 1P787. Epub 2011 Aug 30.
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10.

11.

13.

14.

15.

16.

17.

18.

When patient and doctor disagree. Zivot JB, CMAJ 2012,Jan
10;184(1):76-6. doi: 10.1503/cmaj. 112-2008

Zivot JB, “Anesthesia does not reduce suffering at the end of life”, Crit
Care Med. 2012 Jul; 40(7):2268-9. doi: 10.1097/CCM.0b013e318241c12b.

Zivot JB, “The absence of cruelty is not the presence of humanness:
physicians and the death penalty in the United States”. Philos Ethics
Humanit Med. 2012 Dec 3;7(1):13. doi: 10.1186/1747-5341-7-13.

Mazzefti, M, Zivot J, Buchman T, Halkos M, “In hospital mortality after
cardiac surgery: patient characteristics, timing, and association with
postoperative length of intensive care unit and hospital stay”. Ann Thorac
Surg. 2014 Apr;97(4):1220-5. doi: 10.1010/j.athoracsur.2013. 10.040.
Epub 2013 Dec 21.

Zivot JB, “The withdrawal of treatment is still treatment”. Can J Anesth
2014; Oct;61(10):895-8

Zivot J, “Lethal injection: the states medicalize execution” 49 U. Rich. L.
Rev. 711 (2015)

Zivot J, “Elder care in the ICU: Spin bravely?” Crit Care Med 2015
July;43(7):1526-7\

Jones LK, Jennings BM, Goetz RM, Haythorn KW, Zivot JB, de Waal FB
“An Ethogram to Quantify Operating Room Behavior” Ann Behav Med.
2016 Jan 26. [Epub ahead of print]

Zivot J, Arenson K, “Lessons learned from physician participation in
lethal injection. Is Carter v. Canada a death knell for medical self-
regulation?” Can J Anaesth 2016 March;63(3):246-251

Zivot JB, “Elderly patients in the ICU: Worth it, or not?” Crit Care Med
2016 April:44(4):842-3

Moll V, Ward CT, Zivot JB, “Antipsychotic-Induced Neuroleptic
Malignant Syndrome after Cardiac Surgery” AA Case Rep. 2016 July 1; 7
(1); 5-8

Zivot J, “Too Sick to be Executed: Shocking Punishment and the Brain”
November 2016 Vol 85, pp 697-703, Fordham Law Review

B. Examination Activities:

1.

Committee Member, 2005, National Anesthesiologist Assistant
Certification
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2. Examination Development Committee

3. Question writer, 2005, Critical Care Medicine, National Board of Medical
Examiners

4 Question reviewer, 2015, American Board of Anesthesiology-
Maintenance of Certification in Anesthesiology (MOCA), Critical Care
Medicine

C. Book Chapters

1 B P v FRCPC!, Ri PhD, FRCSC?,
R h a hD, FRCSC?, MD, FRCPC?, Rohit
1 Zivot MD, ric ohn
“Diagnosis a of and

Septic Shock in the Cardiac Surgical Patient”. Society of Cardiovascular
Anesthesiology Monograph, March 2010

2. Zivot, JB, “What Are Advance Directives?” Critical Care Ethics: A
Practice Guide, Third Ed. Copyright 2014 Society of Critical Care
Medicine.

D. Other Publications:

1 Zivot J, Hoffman W, Lockrem J, Esfandiari S, Bedocs N, Vignali C,
Popovich M. “Changes in gastric intramucosal pH are not predicted by
therapeutic changes in conventional hemodynamic variables for septic
surgical patients”. Critical Care Medicine. 23(1) Supplement A:107, Jan
1995

2 Webster J, Thomson V, Zivot J. “Excessive endotracheal tube cuff
pressures are common but are not clinically significant”. Anesthesiology
87(3 Suppl) A984, 1997

3 Bloch, MG, Zivot JB. “Successful transplantation of liver and kidney
allografts from a donor maintained on veno-arterial extracorporeal
membrane oxygenation”. Anesthesia and Analgesia, 94(25 Supplement)
S104, Feb 2002

4 Zivot J, Polemenakas A, Aggarwall S, Rowbottom J. “Differential lung
capnography after single lung transplant”. Critical Care Medicine 30(12)
Supplement: A90 December 2002

5 Voliz D, Zivet J, “Changes in the Bispectral Index during Deep
Hypothermic Circulatory Arrest.” Society of Critical Care Medicine
Annual Meeting, San Francisco, California, January 2003

Joel B Zivot, MD, FRCP(C)
January 2017
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14.

Ravas R, Zivot J, “Blood conservation; Designing a better blood bag”,
Department of Anesthesiology, University Hospitals of Cleveland, Case
Western Reserve University, Cleveland, Ohio, Midwestern Anesthesia
Resident Conference (MARC), Chicago, Illinois, March 2003

Hacker L, Zivot J “Local anesthetic spread for skin infiltration”,
DNepartment of Anesthesiology, University Hospitals of Cleveland, Case

Residents Conference, Chicago, Illinois, March 2003

Falk S, Zivot J, “Post-operative Sidenafil for pulmonary hypertension
following mitral valve repair” 17" Asia Pacific Conference on Diseases of
the Chest, Istanbul, Turkey, August 2003

Aggarwal S, Zivot J, “New onset anterior spinal artery syndrome after
lumbar drain removai” Department of Anesthesiology, University
Hospitals of Cleveland, Case Western Reserve University, Cleveland,
Ohio, Midwestern  esthesia Residents Conference, Rochester,
Minnesota, March 2004

Stetz J, Zivot J, “Dextromethorphan masquerading as phencyclidine,”
Department of Anesthesiology, University Hospitals of Cleveland, Case
Western Reserve University, Cleveland, Ohio, Midwestern Anesthesia
Residents Conference, Rochester, Minnesota, March 2004

Petelenz K, Zivot J, “Bilateral BIS monitoring in unilateral brain injury”,
Department of Anesthesiology, University Hospitals of Cleveland, Case
Western Reserve University, Cleveland, Ohio, Midwestern Anesthesia
Residents Conference, Chicago, [llinois, March 2005

Arora RC, Zarychynski R, Bell D, Zivot J, Lee J, Kumar K, Zhang L,
Menkis A “The Manitoba Model of Post-Operative Cardiac Surgery
Intensive Care” The Cardiac Sciences Program, St. Boniface Hospital and
the University of Manitoba, Winnipeg, Canada. Toronto Critical Care
Meeting, October 2007

K Kumar, R Zarychanski, DD Bell, J Zivot, J Lee, R Manji, A Menkis,
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Fergusson DA, Hébert PC, Mazer CD, Fremes S, MacAdams C, Murkin
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Karski J, Martineau R, Robblee JA, Rodger M, Wells G, Clinch J,
Pretorius R; BART Investigators. “*A comparison of aprotinin and lysine

analogues in high-risk cardiac surgery”. N Engl J Med. 2008 May
29;358(22):2319-31. Epub 2008 May 14. Erratum in: N Engl J Med. 2010
Sep 23;363(13):1290
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M Rivet, S Chartrand, G Henry, ICCS Nurses, RC Aurora, DD Bell, A
Menkis, J Zivot, RA Manji, on the GRACE, GRACE2 Investigators,
“Bunk Beds in the ICU - Can Two Cardiac Surgery Patients Occupy One
ICU Bed?” Canadian Cardiovascular Society Annual Meeting, Toronto,
Ontario, Canada, October 2008

RA Manji, E Jacobsohn, D Bell, RK Singal, J Zivot, A Menkis “ Delirium
and bed management in the cardiac surgery ICU” Canadian
Cardiovascular Society Annual Meeting, Edmonton, Alberta, Canada,
October 2009

RA Manyji, D Bell, C Shaw, C Moltzan, P Nickerson, AH Menkis, J Zivot,
E Jacobsohn, Management Suggestions for Cardiac Surgery Patients with
a Positive Heparin Induced Thrombocytopenia (HIT) ELISA, Canadian
Cardiovascular Society Annual Meeting, Edmonton, Alberta, Canada,
October 2009

RA Manyji, E Jacobsohn, J Zivot, H Grocott, Alan Menkis, Prolonged in-
hospital wait times does not affect outcomes for urgent coronary artery
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Edmonton, Alberta, Canada, October 2009
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Society Annual Meeting, Edmonton, Alberta, Canada, October 2009
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Society of Critical Care Annual Meeting, Jan 2013.
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25 Caridi-Scheible, Zivot, Paciullo, Connor “Successful treatment of
pulmonary-renal syndrome secondary to p-ANCA vasculitis using ECMO
with Argatroban”, Society of Critical Care Medicine Annual Meeting, San
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EXHIBIT B

PRIOR EXPERT TESTIMONY

In the past four years, I have testified as an expert by deposition in the following cases:
(1) State of Georgia v. Christopher Calmer; (2) State of Georgia v. Catherine Goins; (3)
Anthony Boyd v. Commissioner, Alabama Department of Corrections; (4) Emest
Johnson v. Troy Steele; (5) Joshua Bishop v. GDCP Warden; (6) Brian Keith Terrell v.
Homer Bryson, Bruce Chatman, and Other Unknown Employees and Agents, Georgia
Department of Corrections; (7) Robert L. Henry v. State of Florida; (8) Marcus Wellons
v. Commissioner, Georgia Department of Corrections; (9) Tanya Johnson v. Springhill
Hospitals; and (10) In re New England Compounding Pharmacy Inc. Products Liability
Litigation. This list is true and correct to the best of my knowledge and recollection.
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Dec.30.2016 3:00PM  NORTH LIBRARY 51040 3468nP.  Doutvard

Saint Louis, Missour 63110

MALLINCKRODT BUCKLEW, RUSSELL
DOB: 05/16/1968
WASHINGTON UNIVERSITY PAT CLASS: Qutpatient
MRN: 4280226

This exam was performed at Barnes-Jewish Hospital

Attending Physician. ERNIE-PAUL BARRETTE, M.D.
Requesting Physician: |,
Radiologist(s): FRANZ WIPPCLD, M.D. WEI WANG, M.D.

***FINAL REPORT"™"
The radiology attending physician has personally reviewed this study, and has reviewed and/or edited this written
report and agrees with it.

ACC# Date Time Exam

39993297 Dec 19, 2016 14:39:00 70496 CT Angio Head w/o & w cont
30083329 Dec 19, 2016 14.39:00 70498 CT Angio Neck

30003701 Dec 10, 2016 17:00:00 70543 MRJ Orb,Face, Nk, wo8w cont
38993703 Dac 19, 2016 17:00:00 70546 MR Angio Head wo&wi tont
39993730 Dec 18, 2016 17:00:00 70549 MR Angio Neck wolwi cont
ACCH Date Time Exam

30003207 Dec 19, 2016  14:39:00 70496 CT Angio Head w/o & w cont

39893329 Dec 19, 2016 14:39:00 70498 CT Angio Meck

39993701 Dec 19, 2018 17:00:00 70543 MRI Orb,Face, Nk, wodw cont

39993703 Dec 19,2016  17:00:00 70548 MR Anglo Head wod&wi cont

39293730 Dec 19, 2016  17:00:00 70549 MR Angio Neck wo&wi cont

EXAMINATION:

1. Computed tomography angiography (CTA) of the neck.

2. Computed tomagraphy angiography (CTA) of the head without and with contrast,
3. Magnetic resonance imaging (MRI) of the face and neck without and with contrast.
4. Magnetic resonance angiography (MRA) of the head without and with contrast,

5. Magnetic resonance angiography (MRA) of the neck without and with contrast.

HISTORY: 48-year-old male with hemangioma in the right tonsillar region.

TECHNIQUE:
1. Computed tomography of the head was performed without contrast according to standard protocol. Computed
Page 1 0f3
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Dec. 30.2016  3:00PM NORTH LIBRARY s1010: 3468’ Jioutevard
Salnt Louls, Missouri 63110

MALLINCKRODT BUCKLEW, RUSSELL
DOB: 05/16/1068
PAT CLASS: Qutpatient
MEDICAL CENTER MRN: 4280226

This exam was performed at Barnes-Jawish Hospltal

tomographic anglography was obtained from the level of the aortic arch to the vertex following the uneventiul
administration of intravenous contrast. 3D images were generated on a dedicated workstation.
Contrast information: 88 mL Optiray-350

2. Multiplanar mulfi-weighted MRI of the face and neck was performed without and with intravenous contrast using the
standard face and neck protocol. Magnetic resonance angiography of the head was performed using separate dats set
acquisitions including a non-contrast time-of-flight technique and a post-contrast technique to produce axial thin-slice
source Images. Magnetic resonance angingraphy of the neck was performed uging a separate data set acquisition non-
contrast iime-of-fiight technique and a post-contrast technigue to produce thin-slice source images. Thase images were
then used to generate maximum intensity projaction (MIP) images.

Contraslt infarmation; 18 mL Dotarem

COMPARISON: MRI of neck dated 06/24/2010.

FINDINGS:

An approximately 4.4 ¢m (lransverse) x 3.0 cm (anteroposteriar) soft tissue mass arises in right tonsillar region,
corresponding to the patients known hemangioma. It has slightly decreased in size, meaguring 4.35 ¢m in lateromedial
dimension on this exam, and it measured 4.72 cm in laterornedial dimension on the MRI in 2010.

The mass extends inte the right masticator space (involving the right medlal pterygoid muscle, and the buccal fat and the
pterygopalatine fossa), the right parapharyngeal space, the right posterior floor of mouth, and the right soft palate and
uvula. In the oral cavity, the tumor extends along the roof of the oral cavity to involve the hard palate and the soff palate,
and it extends anteriorly to the soft tissue of the face, as well as upper lip and nose on the right side of the face. This
causes narrowing of the oropharynx and the nasopharynx.

On the CTA, this mass is confirmad, also slightly decreased in size. This decrease in size involves predominantly the right
posterior nasal component and masticator space component. Punctate densities likely represent calcifications versus prior
interventions. The mass splays the right medial and lateral pterygoid plates and encroaches upon the right portion of the
retropharyngeal space. The right internal carotid artery is not involved. A lobulated component of this mass involves the
posterior nasal septum and right ethmoid paranasal sinus. An approximately 1 cm component invaolves the medial right
extraconal orbit, as well as the right optic nerve at the orbital apex.

Thera is a gap and dehiscence of the right cribriform plate with an apparent meningocele descending into the region of the
right ethmoid slnus. This is unchanged fram the MR of 06/24/2010. This cribriform defect and meningocele may he dus to
invalution of the hemangioma following the presumed intarvention of several years ago. The remainder of the brain is
unremarkable. ,

Regard the CTA portion of the examination, the origins of the common carotid arteries and vertebiral arteries are normal.
The commaon carotld blfurcations are normal. The courses of the internal carotid arleries are normal. There Is a slight
enlargement of the right facial artery and the right temporal arlery. The circle of Willis is unremarkable. The left vertebral
artery is dominant. No anaurysm is seen. No vascular stains supplying the hemangioma.

The nasopharyngeal airway is narrowed and displaced to the laft. Also noted is a bullet fragment within the posterior lett
neck

No other head and neck blood vesse! abnormalities are seen.

IMPRESSION:
Page2 of 3
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Dec.30.2016 3:01PM  NORTH LIBRARY 510M0- 3468eigP.  Louiovard

Saint Louis, Missouri 63110

MALLINCKRODT, BUCKLEW, RUSSELL
INSTITUTE OF RADIOLOGY . DOB: 05/16/1968
WAS N SITY : PAT CLASS: Qutpatient

MEDICAL CENTER MRN: 4280226

Thls exam was performed at Barnes-Jewish Hospital

1. Extensive deformation of the deep spaces of the midface due to known hemangioma.

2, Slight decrease in size of this hemangioma,

Dictated By: 'WEI WANG, M.D. on Dec 23 2016 1:25P

Thia document has bean electronically signed by: FRANZ WIPPOLD, M.D, on Dex 23 2016 1:499
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les will he sent separately via FedEx First Ovemnight]
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DECLARATION OF JOEL B. ZIVOT, M.D.

1, Joel B. Zivot, being of sound mind and lawful age, hereby state under penalty of
perjury as follows:

1. My name is Joel B. Zivot and I reside in Atlanta, Georgia.

2. 1 am an assistant professor of Anesthesiology and Surgery at the Emory
University School of Medicine in Atlanta, Georgia. I am also the medical
director of the Cardiothoracic and Vascular Intensive Care Unit at Emory
University Hospital and the academic director of the critical care medicine
fellowship for the Department of Anesthesiology.

3. In addition to my present position, 1 have served in similar leadership
positions in academic medical centers in Wash , D.C. (George
Wa  gton University Hospital); Winnipeg, Canada (University of
Manitoba); Cleveland, Ohio (Case Western Reserve University School of
Medicine); and Ann Arbor, Mic {University of Michigan School of
Medicine and University of Michigan Medical Center).

4. 1 am board certified in Anesthesiology and Critical Care Medicine by the
American Board of Anesthesiology. 1 am also board certified in
Anesthesiology from the Royal College of Physicians of C 2.1  ean
unrestricted medical license from the states of Georgia and Ohio the
District of Columbia. I hold a license from the Drug Enforcement Agency
(DEA) granting me prescriptive authority for controlled drugs.

5. 1 received my Doctor of Medicine degree from the University of Manitoba,
and am currently completing a Master’s degree in Bioethics at Emory
University. 1am engaged inon g original research and have lectured and

published on many topics related to Anesthesiology, Critical Care Medicine
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and Bioethics, including a lication in a peer-reviewed journal on
physicians  d the death pena  in the United States. I serve on the ethics
ttees of the American Society of Anes siology and the Society of
Critical Care Medicine, both of which the 1 st professional
associations in their resp  ve specialties. A¢ y of my curr  curriculum
vitae is attached as Exhibit A.
. Since mid- ril 2014, T have been consult  with attorneys 1  issouri
row prisoner Russell Bu regarding Mr. Bucklew’s medical
condition and the risks atte ant o ecuting him by lethal injection.
. 1became involv  in . Bucklew’s ¢ e at the request of his attorneys and
eed to do a preliminary review of his medical records  that I d
provide an affi vit that would ow att  eys  seek suffici t e
and nding to allow a proper evaluation of the risks posed to Bu ew
if e edaccording to Missouri’s lethal injection protocol,
. Asrequested, Thave 1 d r Bucklew’s medical rec from Janu
22, 1986, throu F ary 17, 2014, from Boone Co Hospital, Bo ¢
C  ylail, Line  County Hospital, the University of Missouri Medical

Ce , S5 east i Hospital, and the Missouri m  of
Corrections. | have reviewed operative reports, m  cations, 1 of CT
and sc s, blood test results, d EKG reports. I have also reviewed

documents entitled “Missouri Depar  nt of Corrections Preparation d
ministration of Chemicals  Lethal Injection,” “C  nological Sequence
of Execution” and “St  of Missouri Department of Correctio  Pre-

Execution Summary of Medical History.” 1 also reviewed execution te

ining materials a docu resent  to be a prescription T
pentobarbital 1  rbert Smulls, ed January 6, 2014. M ly, 1
2
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also reviewed a disc containing im ing studies of Russell Bucklew,
including radiology scans performed in 2003.

9. F m the medical records and documents I reviewed, I  served that
Russell Bucklew is a 45-year-old man who su from congenital
cavernous hem gioma that primarily involves the e, includi  the
ph X.

10. T have reviewed  iology scans of Mr. Bucklew from A st 2003 a
compa them to the written  ort from imaging performed in 2010. e
findings are consi ntand ow ¢  sive soft tissue m s involving the
pos or eal and masticator space including a significant mass
et The tumor is also visualized intheri  ethmoidairc s, htorbit,

d very likely ext s into the brain.  In lay terms, this  ans that Mr.
Bu has a tu growing in his e, occupying the nose, throat d
ay passages and causing him to exp ence constant facial pain

pressure as well as ¢ stant difficulty b ing.

11. The total ¢t or burden results inas ficantand d  erous romise
of Mr.Bu ew’sai

12. As a result of this vascular mal ation, Mr. Buc has receiv  an
ongoing course of medical treatment to manage his pain facial
dph  gealh ages,
13.Tt is the n of cave us hemangiomas to continuously expand.
Althou they are classified as beni  tumors, their gro be locally
invasive  d destructive. The s are comprised of a tangle of blood

vessels that  ferentially steal blood flow m no 1 adjacent fissues,
thereby deprivi  those tissues of necessary ox  en.
14. Records indicate that Mr. Bucklew has un rgone at least one s  cal

proc e, inDec  er2000,in att pttocontrolc  ic pain and the
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expansion of the vascular tumor. out years, Mr, Bucklew has
been repe  ly diagnosed b generalized anxiety disorder and chronic
pain, and he required various medication treatments for management of
his cavernous hemangioma.

15. Based on my review of Mr. Bucklew’s medical records, it is my opinion
that a substantial risk exists that,  ing the execution, Mr. Bucklew will
suffer m extreme or ex iat  pain as a result of hemorch ing or

ormal ¢ ulation of the lethal ug, leadi  to a prolonged e on.
Mr. Bucklew also has a partially obstructed airw  which raises a v
substantial risk that during an  ecution he could s  cate.  Further,
because  r. Bucklew is prescribed several medications, inclu g
medications for pain, there is a sub ial risk he will su ran  erse
event from drog int  tions,

16. A review of Missouri’s lethal injection  tocol shows it includes the
use of the drug m  ylene blue. The dosage is not listed. Methylene blue is
a nitric oxide scav , which will cause a spike in blo  pressure w
injected.

17. Blood press  is not moni red d g lethal injection. A ike in Mr.
Bucklew's blood pressure raises a very s stantial risk of b orth e
B klew’s cavernous hemangi as are a plexus of blood vessels that

normally  ak and can easily  ture, even when the blood pressure is
L

18. If Mr. Bucklew’s blood pressure spikes after the methylene blue ections,
the hemangi as, now furt eng ed with blood, are likely to T ture,
resulting in significant blee g in face, mouth and throat. If blood
e 15 Mr. Bu lew’s airway, it would likely cause choking co  Ing,

ch Mr. Bucklew will experi ce as severe pain su caton.

4
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19. There is also a very subs ial risk that, because of Mr. Bucklew’s
vascular malformation, the lethal drug will not circulate as in  ded. The
presence of cav s he giomas cre s alternative low-resis e
pathways 1o injected drugs. Itis v likely that this normal circulation
will inhibit the e ctiveness of the pentobarbital, reby laying the
depression of Mr. Bucklew’s ce | nervous system. The ed
effectiveness of the pe  arbital and the delayed depression of the ce
nervous system will  ate a subst  al risk of a prolon d and extremely
painful execution for Mr. Bucklew.

20. In order to char erize the present ¢  nt of the tumor’s involvem  w

Mr. Bucklew’s airw and  in, a repeat high resolution CT Mr.

Buc w’schest,n ,head d brain should be p ed. The y
sh ldbep d with wi out con sttochara  ze the extent of
the anticipated mmal intracranial structures. The CT scan is necess  to

ch erize the location and  tent of the tumor, and to assess the sev
degree of co ise of . Bucklew’s airway.

21. If the CT scan doesnot  ly charact  ze the extent of the kn soft tiss
tu rs, then an should be p rmed. In tion, a veno and
ult ound eval ion should be performed of Mr. Bucklew’s upper
extremities, includ the veins of the subclavian, 1 al and external
jugular veins to determine ve us patency (or op  ss) and sui e
vascular access locations.

22. There is also a substantial i of adverse events l from drug
int tien. Mr. Bucklew regularly takes several drugs, includ
Clonazep and Tram | at ¢ nic pain and anxiety. ese g8

dp ital are central nerv s syst  (CNS) depress . CNS

essants may  ancethe verse/t ceffectof  er CNS depress  s.

3
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23. Pentobarbitalisa  gintheb e class that has severale s onthe
central nervous system and w s via A rec Jtisi oot to
understand, in the present xt, that pentobarbital is not an an  esic and
has no effect on reducing pain. Like other barbit  es, pentob ital is
antalgesic, 1s, it tends to exaggerate or worsen pain.

24, As noted above, Mr. Bucklew is prescribed medications that are CNS
d ressants. Pentobarbital is also a S depressant, and CNS depressants
can ance the adverse or toxic e ct of er CNS essants.
Consequ ly, Mr. Bucklew's medications may interact with the
pe ital gesic—in a m  er reases pain, ¢ ing a

stantial risk that Mr. Bucklew will experience an extremely pai |
d h.

25. The risks aris  from g interactions and the ant sic e ts of
p  barbital i reased her by the use of the ¢ pounded ug,
which, unli a manufactu d drug, carries no gu ges of 1ts s R
potency  purity.

26. Alt gh e are aspects of the lethal ection p tocol that,
sup cially, appear to dr  on medical  ertise, let  injection is not a
medical act a  does not possess any of  safe sof the p ice of
medicine anesthesiology.

27. Personnel employed by St of Miss to out Ioal
injection protocol either lack the n  essary trainingtosa lyc out al
injection — particul y inthec e of someonel  Mr. Bucklew who has a
co lex medical condition — or they are acting licitly con to the
dictates of safe medical practice.

28, Because of the risks to . Bu ew during  execution, I beli  that

during the proce , Mr. Bucklew should be monito by a qualified

6
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doctor who is in the execution cha er with the purpose of beinga  to
revive Mr. Bucklew in the event the execution is  successful. The
physician 1d have no role or assignment in assisting in any with the
lethal injection.
29. The use of medical personnel in let | injection is prohibited by many
medical sociations, including the can Society of Anes siol y. If
board-certified anesthesiologist were identified  participating in lethal

injection, he or  would lose board certification.

30. Although Mr. Bucklew has ntly s lyun gone esthesia many
s o, that past  eri ce no be on lethal injection. D g
anesthesia and ,a highly 1l physician, worki w  ateam of
medical professionals, makes pati the par ount consid  ion.

The safety of the cedure depends on compet  pr ssionals with
comprehensive education in  ysiol d acology, the avail ility

ofthe  per dications, the plication of itors, the skilled vigilance

of the provider, d attentive care out and after e procedure.

31. 1 injecti n inginco with medical anesthesia other than
using chemicals are  ically used for the p  se of healing. In
addition, in lethal injection, these g are used in much 1 er  ounts.
The use of pen ital in these  ounts has never be  studied or tested in
human be sor bjected to any regulat  review or al. Moreover,

the passage of fime suggests that Mr. Bucklew’s hemangiomas may pose
significantly gr er risk at this time, as itisthen ¢ of hemangi sto
continuously expand. For sreason, a co rehensive ex ination of Mr.
Bucklew is vital to develop  a thorough underst d  of the subs  ial

risks posed to Mr. Bucklew by ! 1alinj  on
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32.1 hold the opinions s in this Declaration to a reasonable degree of
medical ¢ ty.

33. Should additi linfo  ionbe available atal rdate, I reserve the
o rtunitytoupd or to the opinions stated in this Declaration. 1am
currently sch led to personally ex ne Mr. Bucklew at Potosi
Co  ional Center on May 12, 2014, and ¢ e that portunity will
allow me to make additional observat about Mr. Bucklew’s  ysical

condition, the ee of co  romise of his airway and the risks ed by

him during lethal injection.

Further affiant s not.

I swear or affirm that the ings ents are true accurate.
s
g TSN <€
Subscribed ds tob me on this

My commission  pires on: 5-19-201 4
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SUPPLE NTAL AFFIDAVIT OF JOEL B. OT, M.D.

I, Joel B. Zivot, g of sound mind lawful , hereby suste under penalty of
perjury as follows:

1. 1 am an assistant professor of Anesthesiology and Surg  at the Emory University
Se¢ 1 of Medicine in Atlanta, Georgia. I am also the medical director of the

Cardiothoracic and Vascular Intensive Care Unit at Emory University Hospital the
academic dir of the critical care medicine fellowship for the Department of
Anesthesiology.

2. Tam board fied in Anesthesiology and Critical Care Medicine from the  erican

Board of Ane  siology. I have an unrestricted medical h m states of

G a Ohio and the District of Columbia. 1 hold a1 se¢ from the Drug

E ement Agency (DEA) granting me pres  tive au for con lled gs. [

s itted an imtial affid t at the request of ¢ sel on May 8, 2014, w n my
ation, ing and professional experience are recounted inde 1.

3. Atthe request of counsel. I eled to Potosi Correctional on May 12, 2014, to

conduct & physical examin  on of Mr. Bucklew.

4. During the examination, 1 examined . lew's e, head, mouth d 1
to  his blood pressure in his right and lefl arm, and him to be hypert ive. He
was 140/100 on both arms.  isrepre s s hypertension. Ine ning the inside
of his mouth and I teda e vascular mass. The mass arises through the
hard palate, ends o  upper maxilla on the right, and Iy  ompasses the uvula
and di the an yof Mr. cklew's airway.

6. Mr. B s airway is severely promised or obs ed e to the
heman as. Htisalso fri ¢, meani it is weak and could ror  ture If you
touch it, it bleeds.

7. If Mr. Bucklew were 4 patient,, mana hisa ay would be atop pric yd

o

any proc . to Bu ew'sd gerously compr  sed ay would require
thehi estlevel of vigilance a medical team.
8. The only way for a doctor to properly perform a me procedure on Mr. Bucklew

would be to per it in a hospital with a fully equipped surgical suite and the ability to
doane  gency tracheo vif  essary.

9. During an ex  tion, Mr. Bucklew will be at great risk of choking and s cating
because of his partially obstructed airway and lications caused by his
h giomas.

10. Theuseof y eorotherstand  airway pment typically used to maintain an

op airway will only create problems for Mr. Buckl  as the place of any de in
1
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the pharynx will cause instant bleeding. Bleeding would further ¢ licate the situation
because it would compromise and impair vi  lity of the airway.

11. The risks arising from Mr. Bucklew's airway are greater if he is lying flat, bec ¢
his airway 1s more obstru¢c i position. As ] observed, and as 1s docu  ted Mr.
Bucklew’s medical records, Mr. Bucklew experiences constant shortness of breath as a
consequ ¢ of his partial airway  struction. Mr. Bucklew is unable to sleep in a normal
r ent position because of airway obstruction. Mr. Bucklew's atrway tumors are of a
dynamic nature, That is, they worsen when he is recum  t. even when recumbent
only a few moments.

12. increase in Mr. Bucklew's blood pressure - such as from stress -- will only
aggravate his vascular e thus cause greater threat 1o his airway. If
secret enter his airway or he starts breathing hard -- bec ¢ of stress or any other
cause -- his airway will beco  even more constricted. This will Hikely start ad

cycle in which more strenuous 18 10 bre by Mr, Buckl  will only increase the
d of his airway obstruction. The typical that other individuals do to get e
air in ~- like taking a big breath -- will only make his obstruction worse, and the rhe

tries to breathe, the less air he will get.

13, To my kn ledge, Missouri's exccution protocol provides no contingency for a
failed ecution, or a situation in which the  sonerst sg i for air or experiences

hemop  ging. H is my un ¢ there is no p ocol or ent {or
resuscitation or any other mea s, cven assuming standard rts to resuscitate an
indiv  1al would succeed w . Bu

14 Mr. Bucklew's serious ai v compromise will require physicians, expert in airway

m  gement, to be able 1o obtain  emergency airway in any situation that s it.
These ert physicians will n  sarily require a full e of airway procurement
devices and the capacity 1o perform a cal airway, Airway ag in

kI would require the iclanfobeat  'slength prox tyto Mr. Buckl
be able to observe . Bucklew at all times, Mr. Buckiew has had a prior t ostomy.
The resulting scar  sue will anew  heos yex elydi  ult
15. By way of comparison, if . Buckl  was my patient and was undergoing a

s cal procedure, thecase wouldb nw atr  eostomy.

16. The bottom line is that there is no way to proc  with Mr. Buckl ‘s execution
without a subst  ial risk to Mr. Buc  wof su  ing grave adverse events during the
exee , including hemorrhaging, su  cating or experienci  excruci  ng pain.

17. Because of the immense risks associa  with executing Mr. Bu  lew, it is critical fo
obtain adequate imagi  studies, including  MRI or high resolution CT as stated in my

original  davit. An  gio is also necessary 10 better d the risks, would be
helpful ind ining the de e of vascularity of Mr. Bucklew's hemangiomas.
2
0184a RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al.

CASE NO. 4:14-CV-08000-BP
DEFENDANT'S EXHIBIT 1
PAGE 184



Further affi  sayeth not.

I swear or affirm thatthe  going

Date:

Subs bedands iob me on this

Myc ssion

0185a

ents are true and

M.D.

som 4-19-201 &
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DECLARATION OF JOEL ZIVOT, M.D., FRCP(C)

I, Joel Zivot, being of sound mind and lawful age, hereby state under penalty of perjury

as follows

1. Tam an associate professor and senior member of the Departments of Anesthesiology
and Surgery, Emory University School of Medicine, in Atlanta, Georgia. 1 am the
Medical Director of the Cardiothoracic Intensive Care Unit at Emory University Hospital.
I am also the fellowship director for training in Critical Care Medicine. I hold board
certification in Anesthesiology from the Royal College of Physicians and Surgeons of
Canada and The American Board of Anesthesiology. I am board certified in Critical Care
Medicine from the American Board of Anesthesiology.

2. 1 have practiced anesthesiology and critical care medicine for 20 years, and in that
capacity, 1 have personally performed or supervised the care of more than 40,000

patients.

3. I hold a medical license from the state of Georgia and have held unrestricted medical
licenses in Ohio, the District of Columbia, Michigan, and the Canadian provinces of
Ontario and Manitoba. T hold a license to prescribe narcotics and other controlled

substances from the US Drug Enforcement Administration (DEA).

4. T have been consulting with attorneys for Missouri death row prisoner Russell
Bucklew regarding Mr. Bucklew’s medical condition and the risks attendant to executing
him by lethal injection. I have reviewed Mr. Bucklew’s medical records, and, in May
2014, conducted a limited examination of Mr. Bucklew at Potosi Correctional Center.
On October 1, 2015, I spoke with Mr. Bucklew on the telephone in an effort to obtain

updated information about his condition.
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5. As a medical doctor, I am ethically prevented from prescribing or proscribing a
method of executing a person. 1 cannot treat Mr. Bucklew’s severe and life threatening
medical condition if the purpose of medical treatment is to render him fit for execution.
The use of medical personnel in execution by lethal injection is prohibited by
professional medical associations, including the American Society of Anesthesiology, of
which 1 am a member. If any board-certified anesthesiologist participated in lethal
injection, he or she would lose board certification. I am bound by these ethics. I can
assess Mr. Bucklew’s current medical status and render an expert opinion as to the
documented and significant risks associated with executing Mr. Bucklew under
Missouri’s current protocol, but I cannot advise counsel or the Court on how to execute

Mr. Bucklew in a way that would satisfy Constitutional requirements.

6. I have examined Mr. Bucklew’s medical records, including imaging reports. As
extensively documented in his medical records, Mr. Bucklew suffers from progressive
vascular (blood-filled) tumors in his face and throat. These blood-filled masses continue
to grow and cannot be effectively reduced in size by medical or surgical intervention. His

condition is severe and lifelong.

7. 1reviewed radiology scans of Mr. Bucklew from August 2005 and compared them to
the written report from imaging performed at the Department of Correction’s (DOC)
request in 2010. The findings are consistent and show an extensive soft tissue mass

involving the post pharyngeal and masticator space, including a significant mass effect.

8. As the scans showed, the tumor is also visualized in the right ethmoid air cells and
right orbit, and very likely extends into the brain. In lay terms, this means that Mr.
Bucklew has a very large tumor growing in his face, occupying his nose, throat, and
airway passages and causing him to experience constant facial and nasal cavity pain and

pressure, as well as constant difficulty breathing.

9. On May 12, 2014, I traveled to Potosi Correctional Center and personally examined

Mr. Bucklew. I did not have access at that time to appropriate medical equipment or an
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adequately lit medical setting. Despite these limitations, I was still able to conduct a
limited examination of Mr. Bucklew. During my examination, I noted that Mr.
Bucklew’s airway is severely compromised and obstructed due to the vascular tumors, or
hemangiomas. Mr. Bucklew’s airway is also friable, meaning it is weak and could

readily tear or rupture. If you touch it, it bleeds.

10. As a consequence of my findings regarding Mr. Bucklew, I raised the very serious
concern in May 2014 that, under the State of Missouri’s lethal injection protocol, Mr.
Bucklew was at great risk of choking to death on his own blood during an execution as a
result of the rupture of the blood-filled tumors in his throat. In such a circumstance, Mr.

Bucklew would experience feelings of suffocation and extreme or excruciating pain.

11. Further, based on my review of Mr. Bucklew’s medical records, it is my opinion that
a substantial risk exists that during an execution conducted under Missouri’s current
lethal injection protocol, Mr. Bucklew will suffer from extreme or excruciating pain as a
result of hemorrhaging or the abnormal circulation of the lethal drug. Because of his
vascular malformations, a substantial risk exists that the lethal drug will not circulate as

intended, leading to a prolonged and very painful execution.

12. As previously noted, Mr. Bucklew’s airway is severely compromised, which raises a
very substantial risk that during an execution, Mr. Bucklew may gasp and struggle to
breathe. This will likely start a dangerous cycle in which more strenuous attempts to
breathe will only increase the degree of Mr. Bucklew’s airway obstruction. If blood
enters Mr. Bucklew’s airway, it will likely cause choking and coughing, which Mr.

Bucklew will experience as severe pain and suffocation.

13. During my work on Mr. Bucklew’s case in 2014, I executed affidavits on May 8,
2014 and May 14, 2014 stating the expert opinions summarized above. Those affidavits
have already been filed with this Court.
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14. On May 21, 2014, Mr. Bucklew’s execution was stayed to allow for further judicial
review of his legal claims. Recently, Mr. Bucklew’s attorneys have again contacted me
and requested that I review more recent medical records including a list of Mr. Bucklew’s
current medications and provide an opinion on the examination and testing needed to

further identify the risks to Mr. Bucklew during an execution under Missouri’s protocol.

15. According to reports from Mr. Bucklew’s attorneys and Mr. Bucklew’s current
medical records, it is clear that Mr. Bucklew continues to suffer from these abnormal
blood-filled tumors and that the severity of his condition has only increased. As I noted
above, Mr. Bucklew’s condition is progressive and has continued to worsen throughout
his life. As early as 1991, physicians examining and treating Mr. Bucklew expressed
concern about surgical treatment, opining that “any surgical attempt ... would be
mutilating and very risky as far as blood loss.” In 2000, a doctor refused to perform
surgery on Mr. Bucklew unless the DOC could find another doctor willing to perform the
embolization prior to surgery stating, he “would not do this” because of the significant

risk to Mr. Bucklew. I agree with these assessments.

16. To properly identify the risks to Mr. Bucklew during an execution under Missouri’s
protocol, it is necessary to understand the present extent of the tumor’s involvement in
Mr. Bucklew’s airway and brain. Therefore, a high-resolution CT scan of Mr. Bucklew’s
chest, neck, head, and brain should be performed. A CT study should be performed with
and without contrast to characterize the extent of the abnormal intercranial structures.
The CT scan is necessary to characterize the location and extent of the tumor and to

assess the severe degree of compromise of Mr. Bucklew’s airway.

17. An angiogram is also necessary and would confirm the degree of vascularity of Mr.
Bucklew’s hemangiomas. This information is essential in assessing how the lethal drug

may circulate in Mr. Bucklew.

18. In order to have complete information regarding all of the risks involved in executing

Mr. Bucklew by lethal injection, a comprehensive clinical examination should also be
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performed. The examination should take place in a setting equipped to conduct direct
and indirect medical examinations. Indirect evaluation would include bronchoscopy and

the use of a GlideScope.

19. My previous examination of Mr. Bucklew showed extensive vascular tumors along
with a severely compromised airway. This examination was carried out in a prison
cafeteria, because no proper facility was made available. A proper evaluation in a clinical
setting, with proper equipment and lighting, would have resulted in even more precise
and extensive findings than 1 was able to document in May 2014. For example, Mr.
Bucklew’s vascular tumor fills a substantial portion of his nasal cavity and extends into

his throat. Proper lighting and tools are required to view this area of the body.

20. Mr. Bucklew’s counsel recently informed me that Mr. Bucklew’s speech has, in their
opinion, become increasingly impaired. Counsel indicated that Mr. Bucklew’s speech is

often muddled and that he sometimes has difficulty speaking clearly.

21. On October 1, 2015, I was able to speak with Mr. Bucklew by telephone. Mr.
Bucklew’s speech is impaired, and this is almost certainly the result of the massive
hemangioma growing in his airway. Any mass that obstructs or narrows the airway
commonly causes stridor (noisy breathing) and speech difficulties like those of Mr.
Bucklew. Without examining Mr. Bucklew, it is impossible to determine whether his
hemangioma has in fact grown and caused further obstruction to his airway. However,
his condition is progressive and his vascular tumors will continue to grow in size and

complexity.

22. Having reviewed records and discussed Mr. Bucklew’s condition with his attorneys,
I also understand that Mr. Bucklew continues to deteriorate psychologically. Since facing

execution in May of 2014, a mental health professional with the DOC noted:

“Pt. [patient] seen at his request. States he has been feeling as if he is
Josing it. Been through a lot of stress while awaiting execution at Bonne
Terre in May 2014 and then getting a stay in the last minute. A lot of

5
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flashbacks. Nightmares of being injected with poison. Wakes up. Seeing
a lot of spiders and snakes. Usually able to recognize that they are not
real but still feels very scared. Crying uncontrollably recently. Can't
sleep. States he got about 11 hrs of sleep in last week. Racing thoughts.
States he is "tripping" when asked to explain[,] he stated he sees red
linear objects on some correctional officers [sic] arms and then he
wonders if they are androids/autonomous robots like in the movie
transformers....Assessment:  stress induced psychotic reaction. RO
[Rule out] PTSD [Post-traumatic Stress Disorder]. PLAN: increase
perphanazine and Remeron. Continue other meds. Discussed the
situation with ICMHS Phil Senter. We agreed that he needs to be
monitored closely for worsening of mental state.”

Potosi Correctional Center Medical Record.

23. A diagnosis of Stress Induced Psychotic Reaction reflects serious concerns about Mr.
Bucklew’s mental health, and, as is typical, Mr. Bucklew was, and currently is, treated
with a regimen of antipsychotic, antianxiety and antidepressant medications. A review of
Mr. Bucklew’s medical administration record (MAR) is critical to any assessment of the

risks that Missouri’s lethal injection protocol poses to him.

24. There should be a current evaluation of Mr. Bucklew’s psychological condition by a
qualified mental health professional, such as a neuropsychiatrist, as the diagnosis of stress -
induced psychotic reaction, anxiety disorder, and possible Post-Traumatic Stress Disorder
(PTSD) suggests a likelihood that he may experience extreme stress during an execution,
potentially raising his blood pressure and putting him at greater risk of the complications

that I discuss below.

25. According Mr. Bucklew is prescribed and taking the following medications:
e Perphenazine (antipsychotic used to treat psychosis, Schizophrenia);
Clonazepam (benzodiazepine used to treat Bipolar Disorder, panic/anxiety,
seizures);
Hydroxyzine (H1 antagonist used to treat anxiety, tension, allergic conditions;
e Mirtazapine (antidepressant used to treat major depression); and,

e Tramadol (opioid used to treat moderate to severe chronic pain).

6
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Potosi Correctional Center, Medication Administration Record.

26. This combination of medications treats Mr. Bucklew’s psychosis, anxiety,
depression, and his chronic and unremitting facial pain. As discussed below, these drugs

raise a substantial risk of adverse drug interactions.

27. The lethal injection protocol contemplated by the state of Missouri apparently
involves the injection of an unspecified quantity of the drug methylene blue!. The use of
methylene blue raises significant risks, both on its own and in combination with other

drugs.

28. As I opined in my May 8, 2014 affidavit, methylene blue is a nitric oxide scavenger,
which will likely cause a spike in blood pressure when injected. A spike in Mr.
Bucklew’s blood pressure raises a very substantial risk of hemorrhage. Mr. Bucklew’s
cavernous hemangiomas are a plexus of blood vessels that are abnormally weak and

prone to rupture, even when blood pressure is normal.

29. If Mr. Bucklew’s blood pressure spikes after the injection of methylene blue, the
hemangiomas, now further engorged with blood, are highly likely to rupture, resulting in
significant bleeding in the face, mouth, and throat. As discussed above, if blood enters
Mr. Bucklew’s airway, it would cause choking and coughing, which Mr. Bucklew would

experience as pain and suffocation.

30. As noted above, Mr. Bucklew currently takes Clonazepam and Tramadol to treat
chronic pain and anxiety. These drugs, like pentobarbital, are central nervous system
(“CNS”) depressants. CNS depressants may enhance the adverse/toxic effect of other
CNS depressants. Pentobarbital is a drug in the barbiturate class that has several effects

on the CNS and works via GABA receptors. It is important to understand, in the present

"'Very little is known about Missouri’s current protocol or the State’s implementation of
that protocol. Missouri has used methylene blue in past executions, and its execution
team training protocol provides for the use of methylene blue.

7
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context, that pentobarbital is not an analgesic and that it has no effect on reducing pain.
Like other barbiturates, pentobarbital is an antalgesic, that is, it tends to increase or

worsen pain.

31. In addition to the risk that methylene blue will cause a spike in Mr. Bucklew’s blood
pressure, the FDA has warned of serious drug interactions between methylene blue and
certain antidepressant and antipsychotic medications, including one or more of the
medications that Mr. Bucklew is presently being administered. Those interactions can

result in a condition called Serotonin Syndrome.

32. Serotonin Syndrome is a well-documented, potentially life threatening drug reaction
and most often occurs when two drugs that affect the body’s level of serotonin are taken
together. Due to a risk of serotonin toxicity/Serotonin Syndrome, the U.S. Food and
Drug Administration recommends discontinuation of mirtazapine (one of Mr. Bucklew’s
prescribed medications) for a period of two weeks prior to administration of methylene
blue. Methylene blue can interact with serotonergic psychiatric medications such as

mirtazapine and cause serious CNS toxicity, including Serotonin Syndrome.

33. Adverse and serious CNS reactions reported to the FDA and reported in medical
literature include lethargy, delirium, agitation, aggression, and coma. Adverse symptoms
were frequently accompanied by neurological symptoms, such as myoclonus, expressive
aphasia, hypertonia, and seizures, or autonomic symptoms, such as pyrexia (dangerously
high fever) and elevated blood pressure. Because of these serious reactions, the FDA
issued a formal Safety Announcement in 2011 warning of the severe, adverse reactions

from the combination of drugs such as methylene blue and mirtazapine.

34. Of course, Serotonin Syndrome is also known to physicians attempting to treat Mr.
Bucklew at the DOC. In March of 2015, a notation in Mr. Bucklew’s medical record
indicates “Avoid SSRI’s as pt. [patient] is on Tramadol (risk of serotonin syndrome,
decrease in Sz [Serotonin] threshold).” The risk of very serious, adverse reactions from

the extensive use of SSRI’s (Selective Serotonin Reuptake Inhibitors) is well known to
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the medical community. Such risks are substantially increased by administering

methylene blue to an individual already at risk for Serotonin Syndrome.

35. Making any changes in Mr. Bucklew’s medication regimen carries its own significant
risks. Abrupt discontinuation of mirtazapine can cause dizziness, abnormal dreams,
paresthesias, agitation, anxiety, fatigue, confusion, headache, tremor, nausea, vomiting,

and sweating.

36. Further, discontinuation of antidepressants can result in severe rebound depression

and agitation.

37. All common antidepressant medications now prescribed have the potential to be

associated with Serotonin Syndrome in the setting of methylene blue injection.

38. Because of the immense and known risks associated with executing Mr. Bucklew, it
is critical to:
(a) thoroughly review Mr. Bucklew’s current medications and evaluate the risks
of adverse drug interactions;
(b) obtain current and adequate imaging studies of Mr. Bucklew, including a high
resolution CT scan, a MRI and an angiogram; and,
(c) conduct a thorough physical examination of Mr. Bucklew in a setting properly
equipped for clinical examinations.
All of these steps are necessary in order to properly identify and assess the extreme risks

posed to Mr. Bucklew during any execution under Missouri’s lethal injection protocol.

39. As an expert in this case, it is also essential that, prior to my providing any further
opinions, that I have an opportunity to examine Mr. Bucklew in a proper medical setting
with access to necessary equipment, as described above in paragraph 18. The costs
associated with such an examination would be as follows:

(a) An expert fee of $400 per hour;
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(b) Eight (8) hours of record and document review, report writing, and

consultation with ¢ I with an estim  d cost of $3,200;

() Ten (10) hoursisestim d  travel and examination? of Mr. Bucklew with a
estimated cost of $4,000; and,

(d) The cost of a r , € nomy airline ti and one night hotel

accomm ons, esti at $500.

The estimated total for my expert services 1d be $7,700, th this amount reflecting

my intention to provide ert ices in the most efficient and cost effective ¥y

possible.

40, 1 hold the opinions st in this Declaration to a reasonable de of ical
nty. Should additional in ation become le at a later ,ire the

opportunity to update or add to the opinions stated herein.

I by decl penalty of pery thatthe fo  ing statements  true

O+, f?,Z(”g—

Joel
2 This assumes I can ex Mr. Bucklew in a facility design d for ¢l
€ in ons and that | s to the medical in and tools requi  to
co  taclinicalexam  on.
10
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI

RUSSELL BUCKLEW,
Plaintiff,

V8. Case No. 4:14-CV-8000-BP

DAVID A. DORMIRE
And

)

)

)

)

;

GEORGE A. LOMBARDI, )
)

TERRY RUSSELL, )
)

)

Defendants.

RULE 26(a)(2) EXPERT REPORT

SUPPLEMENTAL DECLARATION OF JOSEPH F. ANTOGNINI, M.D., M.B.A.

JOSEPH F. ANTOGNINI, acting in accordance with 28 U.S.C. § 1746, Rule
26(a)(2)(B), Fed. R. Civ. P., and Rules 702 and 703, Fed. R. Evid., does hereby declare and
say:

1.1 am submitting this supplemental report in the aforementioned case. All opinions
expressed herein are stated to a reasonable degree of medical and scientific certainty unless

otherwise noted.

2. Subsequent to my report of November 8, 2016 I have provided testimony in another case

(Case No. 2:11-cv-1016; Plaintiffs Phillips, Tibbetts and Otte).
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3. On February 3, 2017 I examined Bucklew at the Potosi Correctional Center in the
presence of his attorney and Mr. Spillane. My examination of Bucklew revealed the
following pertinent findings:
His blood pressure was 144/100, pulse 79 bpm. He had a hemangioma involving the
right side of his face, manifested externally primarily as slight swelling of his face,
and involvement of his upper lip; examination of his mouth and oropharynx revealed
involvement of the mucosal portion of his upper lip, as well as the buccal oral
mucosa on the right-side and his uvula. He had a Mallampati 4 airway. He was able
to breathe through both nostrils, although breathing through the right nostril was
more difficult than through the left. He had a normal gait, 5/5 strength in all four
extremities. His patellar reflexes were decreased; his biceps reflexes were normal.
On examination, he was not able to smile, consistent with the diagnosis of bilateral
Bell's palsy. He was able to move his tongue from side to side, and he moved his
eyes in all directions. His speech was normal. His lungs were clear to auscultation
and his heart sounds were normal. Examination of his chest, neck and arms did not
show any signs of venous congestion. There were small superficial veins in his
hands (right greater than lefi).
Assessment:
1. Hemangioma involving his face on right side and oropharynx, with
potential for difficult airway if the inmate needed to undergo a medical
or surgical procedure requiring sedation or anesthesia.

2. Residual effects of bilateral Bell’s palsy, but no other neurological

2
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signs suggesting a prior stroke.
3. No evidence of superior vena cava syndrome.

4. Limited sites for IV access in upper extremities.

4. My assessment of the inmate’s airway does not alter my opinion regarding the actions of
pentobarbital, that is, a large dose of pentobarbital will cause rapid unconsciousness and
respiratory arrest. The resultant unconsciousness and lack of respiratory drive, renders the

airway issue irrelevant.

5. The intravenous administration of five (5) grams of pentobarbital would result in rapid
unconsciousness, notwithstanding Dr. Zivot’s claim that, in my first declaration, I wrote or
inferred that pentobarbital would cause instantaneous unconsciousness. (In fact, I never used
the word “instantanecus™.) 1 did write (and do so in this declaration) that pentobarbital
would result in “...rapid onset of unconsciousness followed by death.” 1 clarify that opinion
that the rapid onset of unconsciousness would occur within 20-30 sec after the
administration of the large dose of pentobarbital. To reiterate and expand on my earlier
statements:
Pentobarbital (5 grams) will cause 1) rapid and deep unconsciousness within 20-30
sec, followed by 2) markedly depressed drive to breathe, followed by 3) absence of
breathing, followed by 4) decreased oxygen levels in the body, followed by 5)
slowing of the heart beat, followed by 6) the heart stopping, i.e., death. During this
period there will also be cardiovascular depression and collapse.

3
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Even if the inmate did have bleeding in his airway after the administration of pentobarbital,
the deep unconsciousness produced by the pentobarbital would prevent the inmate from

sensing this bleeding.

6. A large dose of pentobarbital, such as the 5 grams, would cause respiratory arrest and
cardiovascular collapse, leading to death.

(see http://emedicine. medscape.com/article/813155-overview#a$ accessed 2-6-17)

7. Dr. Zivot has written in a publication (Zivor, 2016) that:
“As a consequence of these airway tumors, Bucklew cannot lie flat because gravity
tugs on the tumors and blocks his breathing. Execution by administration of lethal
injections, for physiological efficacy, requires a prisoner to lie flat. If Bucklew were
to be executed, he would have to be sitting up.”
Bucklew can, in fact, lie flai— according to the inmate, he did so for about 1 hour while
undergoing his recent imaging studies (December 19, 2016). While he stated he was not
comfortable, he was nonetheless able to be flat. Secondly, pentobarbital (or any other
intravenous drug) does not require the subject to be supine. Many patients are anesthetized
in the sitting or semi-sitting position—1I have done this many times in my career. Dr. Zivot’s
statement implies that intravenous drugs will not work properly when a subject is not
supine. In any case, if there are concerns about the inmate’s ability 1o be supine, Dr. Zivot

has provided the State of Missouri guidance on how to execute Bucklew.
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8. Dr. Zivot’s conclusions do not fit with the facts and how pentobarbital works. As stated
above, pentobarbital (5 grams) causes rapid unconsciousness followed by respiratory arrest,
cardiovascular collapse and death, After intravenous injection of 5 grams pentobarbital,
concentrations of pentobarbital will far exceed the lethal concentrations (see Table 1,
package insert, and extrapolating from data of Ehrnebo, 1974). Once respiratory depression
and arrest occurs within 1-2 nyinutes, the unconscious inmate then begins to use up the
oxygen stores i his body, which are estimated to be 1200 ml (Campbell & Beatty, 1994).
Normal oxygen consumption is about 250-300 mi/min, and virtually all the oxygen in the
inmate’s body will be used after 4-5 min. In fact, estimates of oxygen saturation after apnea
confirm this relationship (Farmery & Roe, 1996). Before all the oxygen is used, however,
the heart will be affected and will begin to slow, and will then have agonal beats and it
likely will take several minutes before the heart stops all together. At that point, death is
declared. This process, as described, is irrefutable. It is based on the known actions of
pentobarbital, cyewitness statements and sound pharmacological and physiological

principles.

9. Dr. Zivot seems to imply that, after administration of a large dose of pentobarbital, the
inmate will languish in a zone of being neither awake nor completely unconscious, and will
thereby suffer from the sensations he describes (excruciating pain, air hunger, choking, etc.).
Such a scenario is incompatible with the known effects of pentobarbital, especiall y in view
of the statements (previously cited) of witnesses to prior Missouri executions using
pentobarbital. Furthermore, Dr. Zivot’s “Objective Factual Bases For Opinion™ (Sections

5
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IV.A-E of his January 19, 2017 declaration) are only pertinent to a person who is breathing.
As previously stated, a large dose of pentobarbital will induce rapid unconsciousness and

stop the drive to breathe.

10. The term “air hunger” has been used by Dr. Zivot in an inappropriate, mis-leading and
inaccurate manner. Air hunger describes the sensation a conscious person would have when
they are unable to breathe sufficiently. The definition is here:

1: a sensation of not being able to breathe in sufficient air or of needing to breathe in
more air that typically results in deep, rapid, labored breathing and occurs especially in
those affected with acidosis

2: abnormal deep, rapid, labored breathing : kussmaul breathing

https://www.merriam-webster.com/medical/air%20hunger (Accessed 2-2-17)
Sensation is defined:

la: a mental process (as seeing, hearing, or smelling) resulting from the immediate
external stimulation of a sense organ often as distinguised [sic] from a conscious awareness
of the sensory process—compare perception b: awareness (as of heat or pain) due to
stimulation of a sense organ c: a state of consciousness due to internal bodily changes <a
sensation of hunger>

2: something (as a physical stimulus, sense-datum, pain, or afierimage) that causes
or 1s the object of sensation

htps://www.merriam-webster.com/dictionary/sensation#medicalDictionary (Accessed 2-2-

17)
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11. The logical interpretation of these definitions is that a person must be awake to perceive
air hunger, and clearly the inmate would not be conscious 20-30 sec after administration of
the large supra-clinical dose of pentobarbital that is described in the Missouri execution

protocol.

12. Respiratory depression is a known consequence of sedative and anesthetic drugs,
including barbiturates, such as pentobarbital, and opiates, such as fentanyl, morphine and
heroin. Indeed, respiratory depression is the primary cause of death from overdose of these
drugs. But it makes no logical sense how, on the one hand, these drugs (opiates,
barbiturates) can stop breathing, and on the other hand, produce the sensation of air hunger.
After all, if the person senses air hunger as a result of these drugs, why wouldn’t they
breathe? Indeed, in the clinical setting, when patients have drug-induced respiratory
depression, if conscious, they can be told to breathe, which they do. But, if not continually
encouraged, they will fail to breathe on their own. The most logical way to reconcile these
two situations (rCSpiratc.)ry depression and the purported air hunger) is that the drugs remove

the sensation of air hunger.

13. Dr. Zivot seems to claim in his declaration dated J anuary 19, 201 ?, section V.A.3, that
my delineation of the numerous surgical procedures that the inmate has had was provided
only as evidence that no special precautions were needed with regard to management of his
airway. This is not so. The main reason for my discussion of these procedures was that the
inmate reacted normally to the anesthetic drugs, i.e., the inmate’s hemangioma did not

7
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significantly alter his response to the anesthetic drugs (both intravenous anesthetics and

inhaled anesthetics).

14. In the clinical setting many patients have abnormal or difficult airways. For example,
obese patients often have redundant tissue in the airway. It makes no sense that, after the
administration of pentobarbital, and the onset of unconsciousness within 20-30 sec, that this
inmate will make attempts to breathe and he will somehow regain consciousness because of
it. The analogy Dr. Zivot draws between airway obstruction during sleep and airway
obstruction after administration of a large supra-clinical dose of pentobarbital is
inappropriate and misleading. A person can be awakened from sleep from various stimuli
(including airway obstruction) but a person cannot be awakened from a large supra-clinical
dose pentobarbital. After all, pentobarbital is an anesthetic, and by definition, anesthetics

prevent awakening from stimuli, including airway obstruction.

15. This inmate’s airway could be difficult to manage in the clinical setting (aithough there

was no mention of difficulty with past anesthetics for which endotracheal intubation was
used, as I previously cited). There would be increased risk attendant to general anesthesia
that would be required for a medical or surgical procedure, specifically, when the intended
outcome is that the patient is alive at the end of the procedure. But we are not assessing the
inmate’s risk for that scenario. By definition, the inmate is not undergoing a medical
procedure, and the intended outcome of Missouri’s execution protocol is death, so a
discussion of risk in the clinical setting is simply not germane.

8
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16. The opinions and statements in this supplemental declaration and my original
declaration dated November 8, 2016 are provided as expert testimony regarding the
pharmacological agents discussed herein and their pharmacological and clinical effects.
Nothing in these declarations is meant to be, or should be construed as, advice or
recommendations to the State of Missouri or any other entity, person or persons on how to
conduct a lawful execution, especially with regard to one method of execution being

favorable compared to another.

CONCLUSIONS

17. The above Report is based upon facts, documents and circumstances that have been
made available to me through and including February 10,2017. If I become aware of
additional facts, documents and circumstances, | may revise, extend and/or supplement this
report as may be appropriate under the circumstances and/or include further or amended
opinions on issues that may lie within my field of expertise.

In accordance with 28 U.S.C § 1746, 1 declare under penalty of perjury that the
foregoing is true and correct.

Executed on February 10, 2017.

Joseph F. Antognini, M.D.,M.B.A.
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EXHIBIT A—MATERIALS REVIEWED

REFERENCES CITED

Campbell IT, Beatty PCW. Measuring pre-oxygenation. British J Anaesthesia 1994; 72:3-4.

Ehrnebo M. Pharmacokinetics and distribution properties of pentobarbital in humans

following oral and intravenous administration. J Pharm Sciences 1974; 63:1114-18.

Farmery AD, Roe PG. A model to describe the rate of oxyhaemoglobin desaturation during

apnoea. British J Anaesthesia 1996; 76:284-91

Zivot J. Too sick to be executed: shocking punishment and the brain. Fordham Law Review.

Vol. 85, pp 697-703, 2016.

Pentobarbital package insert (accessed 2-10-17):

htip://www.akorn.com/documents/catalog/sell_sheets/76478-501-20.pdf

Interview and examination of Russell Bucklew on F ebruary 3, 2017 (noted above).

Medical records of Bucklew through February 3, 2017.
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI

RUSSELL BUCKLEW, )
)

Plaintiff, )

)

VS. ) Case No. 4:14-CV-8000-BP

)

GEORGE A. LOMBARDI, )
DAVID A. DORMIRE )
And )
TERRY RUSSELL, )
)

)

Defendants.

RULE 26(a)(2) EXPERT REPORT

DECLARATION OF JOSEPH F. ANTOGNINI, M.D., M.B.A.

JOSEPH F. ANTOGNINI, acting in accordance with 28 U.S.C. § 1746, Rule 26(a)(2)(B),

Fed. R. Civ. P., and Rules 702 and 703, Fed. R. Evid., does hereby declare and say:

1. My name is Joseph F. Antognini. I am a medical doctor, board-certified in

anesthesiology. Ireceived a B.A. degree from the University of California, Berkeley in
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Economics in 1980. I received my M.D. degree from the University of Southern California in
1984. 1 also received an M.B.A. from California State University, Sacramento in 2010. I was
previously the Director of Peri-operative Services at the University of California, Davis Health
System and a Professor of Anesthesiology and Pain Medicine and Professor of Neurobiology,
Physiology and Behavior at the University of California, Davis. I am licensed to practice
medicine in the State of California. I have over 30 years of experience practicing anesthesiology
since 1984 when I began my residency at the University of California, Davis Health System. I
am the author or co-author of over 200 publications. My area of research has been focused on
anesthetic mechanisms, specifically related to where anesthetics produce unconsciousness,
amnesia and immobility. A true and correct copy of my curriculum vitae is attached hereto as

Exhibit A.

2. I have reviewed, and am familiar with, the allegations made in the amended complaints,
the reports and/or declarations of Plaintiffs’ experts, and additional information in the documents
described below including medical records dated from May 1997 to September 2016 (see also #7

below).

3. I have been asked to render expert opinions in the fields of general medicine and
anesthesiology, especially regarding the use, actions and efficacy of pentobarbital, in relation to
Missouri’s lethal injection protocol, and the effectiveness of the procedures therein. I have also
been asked to render opinions regarding the efficacy of pentobarbital in the case of Russell
Bucklew, a condemned prisoner who has a congenital cavernous hemangioma, and whether that

hemangioma would affect the efficacy of pentobarbital or otherwise inflict a substantial risk of
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severe pain as the result of Missouri’s lethal injection procedure. This report contains a complete
statement of my opinions, and the basis and reasons therefor, including the facts or data I have
considered in forming them. The opinions that I do provide are within my field of
anesthesiology and such fields as are necessarily related to anesthesiology, including general
medicine, and fall within the scope of my expertise. All opinions expressed herein are stated to a

reasonable degree of medical and scientific certainty unless otherwise noted.

4. I have reviewed Rules 702 and 703 of the Federal Rules of Evidence and Rule
26(a)(2)(B) of the Federal Rules of Civil Procedure. 1am generally familiar with their
provisions and requirements, and of what is expected of a person providing opinions subject to
these rules. Within my understanding of the meaning of Rule 702, I am, by reason of my
knowledge and skill, which are a function of my experience, training and education, an expert in
the fields of anesthesiology and general medicine. This declaration constitutes my expert report

pursuant to Rule 26(a)(2), of the Federal Rules of Civil Procedure.

5. I have been deposed and/or given expert testimony twice in the last four years: 9]
January 2016, California Department of Public Health vs. Garden Grove Hospital. I gave
testimony at an administrative hearing on behalf of Garden Grove Hospital regarding the actions
of midazolam given to an elderly patient (Prime Healthcare Services-Garden Grove, LLC DBA
Garden Grove Hospital and Medical Center, Appeal Nos. LNC15-0615-941-VB and LNC15-
0415-774-VB); 2) I have submitted a report in Richard Jordan, et al., v. Marshall L. Fisher, et

al., (Civil Action No. 3:15-cv-00295) a case related to the use of midazolam for lethal injection.
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6. My fee schedule for this matter is as follows: a. Preliminary Case Review and Oral
Opinion: $400/hour; b. Case Review, Consultation, Research, Reports, Pretrial Preparation, and
Miscellaneous Services: $400 per hour; ¢. Deposition Appearance: $2000; e. Courtroom
Appearance: $4,000 per day or partial day; f. Travel time at $2000 per travel day (excludes day
or days of trial or hearing).

Materials Reviewed

7. I have reviewed the pleadings in this case to gain a general familiarity with the matters at
issue and the contentions of the parties. I have conferred with attorneys for Defendants. Among
the documents I have reviewed in connection with this case are: Missouri’s lethal injection
protocol, as amended in October 2013; the Declarations (initial and supplemental) by Dr. Joel
Zivot and filed in this case; the Declaration of Dr. Larry Sasich filed in this case; the Declaration
of Dr. Gregory Jamroz filed in this case; and the Supplemental Declaration of Dr. Joel Zivot filed
in this case; medical records of Russell Bucklew dated May 23, 1997 to September 2, 2016; and
various published papers in the “References Cited” section. A complete list of documents I
reviewed in preparation of this report is included in “Materials Reviewed” attached hereto as
Exhibit B.

8. I am advised that discovery is not complete in this case and that more documents and
information may become available to me at a later date. Should additional documents or
information be provided to me for review and analysis, I reserve the right to take those additional
materials into account, and to modify and/or supplement my opinions accordingly. I may also be
present at hearings and/or trial. ] may take into account any testimony or other evidence to the
extent related to my opinions; I may modify and/or supplement my opinions accordingly. In

performing my analysis, I have relied on my professional training, education and experience.
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The opinions presented in this report are my opinions and mine alone. I have reviewed and
considered other documents and information, and identified those materials (Exhibit B). These
documents and other information that I reviewed and considered are of a type reasonably relied
upon by experts in the field of anesthesiology in forming opinions or inferences on questions in
this area. I have looked upon all of these as valuable sources of information that I am obliged to

consider.

9. Inmate Russell Bucklew suffers from a congenital cavernous hemangioma that involves
his face, upper neck, nasopharynx and oral cavity. His hemangioma has progressively caused
bleeding and difficulty breathing, especially when laying supine. Medical consultants, including
an otolaryngologist, have concluded that the hemangioma is inoperable, to the extent that surgery
would carry a high risk of severe intraoperative and postoperative bleeding, with a concomitant
risk to his life.

The expert witnesses for the plaintiff give several reasons why lethal injection would not
work effectively in the inmate, including 1) the drugs would not be distributed normally; 2) the
abnormal drug distribution would be the result of the cavernous hemangioma "stealing" blood
from normal tissues, especially the brain; 3) the inmate would suffocate and choke as the result
of inadequate action of the drugs. All these reasons and conclusions are not based on sound
interpretation of the known relevant anatomic, physiological and pharmacological factors

pertinent to this inmate and situation, as outlined below.

10. Several facts are relevant to this case. On October 11, 2000, the inmate had an angiogram

to delineate the blood flow to his hemangioma. The radiologist’s conclusion was “....no true
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fistula was seen in this angio a very slow flow type of lesion is very likely”. Importantly, the
inmate’s hemangioma was large and symptomatic during this period when he was being
evaluated. This finding indicates that the inmate’s hemangioma does not have high blood flow,
and thus would not alter drug distribution. Furthermore, cavernous hemangiomas, while they can
grow progressively larger, do not change their blood flow characteristics, i.e., the hemangiomas
maintain relatively low blood flow. (Note: T do not believe a high flow lesion, even if present,

would significantly affect drug distribution, as discussed in section 14).

11. Between December 2000 and November 2003 the inmate underwent at least eight (8)
surgical procedures requiring general anesthesia. Of note, on December 6, 2000, Bucklew had a
tracheostomy and sclerotherapy for his hemangioma. He had been symptomatic for many months
prior to this procedure, including bleeding episodes. His medical record clearly documents that
his hemangioma was large and involved his soft palate and hard palate. During this procedure on
Dec 6, 2000 he was supine, received a tracheosotomy with local anesthesia (i.e., he was awake
for this portion of the procedure), and then he received general anesthetic drugs intravenously.
The record indicates that he reacted normally to the drugs, i.e., he was unconscious. He received
general anesthesia uneventfully over the next three years for additional sclerotherapy treatments,
thoracotomies (chest surgery) and dental extractions. The dental extractions were performed on
November 3, 2003, and prior to this surgery the record indicates that his hemangioma was large.
These various facts show that the inmate reacted normally to anesthetic drugs during periods
when his hemangioma was large, indicating that the hemangioma did not alter his response to

general anesthetic drugs.
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Physiological, Anatomical and Pharmacological Cons
12.  Drugs injected intravenously would enter the venous system and travel to the right side of
the heart, flow through the lungs, back to the left side of the heart, and then out through the
arterial system. Some of that blood would travel to the head and neck, including the brain. Both
Dr. Zivot and Dr. Jamroz, in my opinion, misapply basic anatomic and physiological principles.
For example, Dr. Zivot writes (#13 and #19 of his 5-8-14 declaration) that the hemangioma
would “....steal blood flow from normal adjacent tissues, thereby depriving those tissues of
necessary oxygen” and the hemangioma “...creates alternative low-resistance pathways to
injected drugs”. Dr. Jamroz writes (#21 of his declaration) that the “...presence of the vascular

malformations compromises the supply of blood to the brain™.

13.  Itis my opinion that Drs. Zivot and Jamroz conflate the anatomical and physiological
characteristics of various abnormal vascular growths, including arteriovenous malformations
(AVMs) and cavernous hemangiomas. Arteriovenous malformations have a direct connection
between the small feeding arteries and the draining veins, so the AVM acts as a low resistance,
high flow system. Cavernous hemangiomas (as is present in the inmate), however, have large
intervening “caverns” between the arteries and veins, and these caverns act like pools, which
limit blood flow. Studies have reported blood flow through AVMs and cavernous hemangiomas,
and there is clear documentation that blood flow in the cavernous hemangioma, unlike bloed
flow in an AVM, is low compared to surrounding tissue (De Reuck et al., 1994, Little et al.,
1990 Xiao et al., 2014). For this reason, it is my opinion that overall blood flow to this inmate’s
cavernous hemangioma is relatively low compared to the blood flow to his brain. Furthermore,

as noted above, the inmate had an angiogram demonstrating the hemangioma was low-flow.
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Nevertheless, even if there was a “steal” phenomenon, it is my opinion that it would not

materially alter the distribution and action of drugs affecting the brain (see #14, next).

14. The argument by Drs. Zivot and Jamroz goes something like this: the cavernous
hemangioma takes blood flow away from the brain or parts of the brain, and thereby alters the
drug distribution. Taking their argument to its necessary conclusion, in order that the drug not
get to the brain requires that the hemangioma takes all the blood away from the brain. But this
clearly cannot happen without obvious effect. If the hemangioma “steals” more and more blood,
it would deprive the brain (or parts of the brain) of blood, which eventually would cause death of
those brain areas so deprived. Clearly, this is not happening, as the inmate has not suffered a
stroke. He has recently been observed to speak normally and walk without difficulty.
Furthermore, following a large pentobarbital dose, brain areas that might have low blood flow
would still receive blood with high concentrations of the drug, and thereby depress those brain
areas. Finally, if these brain areas have died because of low, or no blood flow, drug action there
is immaterial. Thus, the “steal” argument by Drs. Zivot and Jamroz is specious and
fundamentally flawed because 1) cavernous hemangiomas do not have high blood flow; 2) this
inmate has a low-flow hemangioma documented by angiogram; 3) a “steal” phenomenon would
not significantly alter the drug distribution; 4) brain areas with low blood flow would stiil receive
blood with high drug concentrations. And, as noted above, the inmate has indeed reacted

normally to anesthetic drugs—as expected.

15. Dr. Zivot states that “.... Mr. Bucklew’s airway is severely compromised, which raises a

very substantial risk that during an execution, Mr. Bucklew may gasp and struggle to breathe”
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(Declaration 10-13-15, #12). Anesthetic drugs normally cause some degree of upper airway
narrowing. Dr. Zivot rests his opinion on a scenario whereby the inmate would be in a light level
of sedation and would then have airway collapse. For the reasons noted above, the inmate would
achieve rapid unconsciousness and would not experience any feelings of suffocation and

choking.

16. Inmate Bucklew apparently has breathing difficulty when laying supine and it is not clear
from the records what position he favors when sleeping. In some medical notes, he has been
observed to sleep on his side while at other times he has been seen to sleep supine. If he were to
undergo a medical procedure that required general anesthesia, and laying supine caused him
difficulty, then the normal practice would be to induce anesthesia with him in the semi-

recumbent or sitting position.

17. Dr. Zivot states that, based on his examination, Bucklew’s airway is “....friable, meaning
it is weak and could readily tear and rupture. If you touch it, it bleeds” (#9, 10-13-15
declaration). Dr. Zivot uses this observation as evidence that Bucklew could suffer “feelings of
suffocation and extreme or excruciating pain” (#10, 10-13-15 declaration). Yet, curiously,
further in his declaration, Dr. Zivot recommends that Bucklew undergo a clinical examination
that would “...include bronchoscopy and the use of a Glidescope™ (#18, 10-13-15 declaration).
These procedures, especially using a Glidescope, would require airway manipulations that are
counter to Dr. Zivot’s concerns regarding Bucklew’s airway. Brochoscopy involves placing a
small plastic tube with a camera into either the nose or mouth and advancing the tube through the

upper airway and into the trachea (windpipe), for the purpose of visualizing the airway anatomy.
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This procedure almost always requires administration of local anesthesia in the nose/mouth and
oropharynx, as well as the windpipe. Patients commonly gag and cough during bronchoscopies
(Kajekar et al., 2014). Furthermore, blood pressure can increase substantially in some patients
undergoing bronchoscopy (Davies et al., 1997). The Glidescope is a trade name for a brand of
videolaryngoscope, a device which is used to visualize the mouth and oropharynx during airway
manipulation. As with bronchoscopy, topical local anesthesia is required in an awake patient, and
there is risk of gagging and coughing with the use of a Glidescope, or other videolaryngoscopes.
It is difficult to reconcile Dr. Zivot’s concern about the risk of bleeding as the result of the
execution protocol with the real risk of gagging, coughing, increased blood pressure and
bleeding from the bronchoscopy and videolaryngoscopic examinations he proposes to do
(Rosenstock et al., 2012; Kajecar et al., 2014). Finally, to emphasize the inherent contradiction
in his argument, Dr. Zivot states “...the placement of any device in the pharynx will cause

instant bleeding” (#15, 12-4-15 declaration).

18.  Dr. Zivot, in his declaration dated 12-4-2015 (#21), states the use of “... standard airway
equipment creates an extreme risk during any execution by lethal injection, as the use of such
equipment would cause immediate bleeding and lead to coughing, choking and feelings of
suffocation”. Because resuscitation (including airway manipulation) is not intended to be used

during the execution process, this argument is not germane.

19.  Dr. Zivot also claims that the inmate might suffer from serotonin syndrome if he were
injected with methylene blue. Missouri does not intend to use methylene blue. Nevertheless, the
serotonin syndrome manifests with varying signs and symptoms, including agitation, confusion,

increased heart rate, increased temperature, however, importantly, these manifestations occur
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over the course of hours and days (Volpi-Abadie J, et al. 2013), and not the few minutes between

injection of pentobarbital and death.

20.  Dr. Zivot claims that central nervous system depressants that Bucklew takes, including
clonazepam and tramadol, would enhance the effects of pentobarbital. This enhancement would
be inconsequential compared to the overwhelming (and intended) effect of the pentobarbital
doses used during the lethal injection protocol. Furthermore, Dr. Zivot raises the issue of
pentobarbital having antalgesic properties (Note: hyperalgesia is the preferred term). This effect
has only been demonstrated at low doses of barbiturates (i.e., doses that cause sedation but not
unconsciousness), although the human evidence is equivocal, with some reports showing no such
effect in humans (4dnker-Moller, et al. 1991; Wilder-Smith, et al., 1995). Nonetheless, the
pentobarbital dose used for lethal injection would cause rapid unconsciousness and precludes any

potential hyperalgesic effects of pentobarbital.

21. Dr. Sasich, in his declaration dated May 8, 2014, raises two main issues related to
Missouri’s use of its lethal injection protocol for Bucklew: 1) the use of methylene blue would
cause an increase in blood pressure; 2) the use of compounded pentobarbital poses increased
risks, including increased risk of bleeding. With regard to methylene blue, Missouri does not
intend to use methylene blue. Even so, the blood pressure increase Dr. Sasich quotes is small and
within the range of blood pressure increases that occur during everyday activities, such as
defecation, awakening from sleep, and mild exercise (Imai et al., 2015 Tsimakouridze et al.,

2015; Wielemborek-Musial et al., 2016).
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22.  While Dr. Sasich uses recent episodes of compounded drugs and fungal meningitis to
bolster his claims, he provides no direct evidence that compounded pentobarbital would put the
prisoner at increased risk. At most, he invokes the specter of various contaminants and
impurities, a risk that also applies to drugs produced using good manufacturing practices. Indeed,
contamination (chemical, particulate, bacterial and fungal) is a problem that plagues manufacture
and administration of medications in various healthcare settings (Tran et al., 2006). The FDA
has archived recalls of products, including drugs that have been found to have contaminants (see
FDA Archives website in Ref Cited). Furthermore, impurities cannot be eliminated and the
United States Pharmacopeia has set lower limits on elemental contamination and particulate

matter—and these lower limits are not zero (see USP, 2™ Suppl. website in Ref Cited).

23.  In this inmate the use of lethal gas does not hold any advantage compared to lethal
injection with respect to pain and suffering. Both methods would result in minimal pain and
suffering. Specifically, the intravenous injection of a large dose of pentobarbital would result in
rapid unconsciousness. The inmate claims, through counsel, that execution by a gas would be
preferable because “...the lethal agent enters the body through the lungs...” and it “....bypasses
Mr. Bucklew’s circulatory system...” (Doc 53, 4™ amended complaint, at #29). This assertion is
incorrect. The use of various gases (hydrogen cyanide, nitrogen, for example) work by the gas
entering the lungs, and then being transported by the circulatory system. Whether the effect is the
presence of an active poison (hydrogen cyanide) or the displacement of oxygen by an otherwise

inert gas (nitrogen) the circulatory system is needed.
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24.  The inmate’s medical records are replete with episodes documented over many years
describing his pain, bleeding and choking sensations. He would likely continue to have these

symptoms up to the point of death (either natural death or by execution from pentobarbital).

25.  Numerous eyewitness observations of nineteen (19) executions in Missouri (from 11-20-
13 to 5-11-16) indicate that pentobarbital has its intended effect: a rapid onset of
unconsciousness followed by death. It is my opinion, to a reasonable degree of medical and
scientific certainty, that Bucklew would react to pentobarbital nearly identical to the reactions of
the inmates described in the eyewitness accounts, that is, Bucklew would have the rapid onset of

unconsciousness followed by death.

Conclusion
26.  Itis my opinion, to a reasonable degree of medical and scientific certainty, that 1)
Bucklew has reacted normally to anesthetic drugs numerous times during periods when his
hemangioma was large and symptomatic; 2) the hemangioma in this inmate would not
significantly alter his response to intravenous drugs, including barbiturates at usual clinical doses
as well as at massive doses; 3) injection of massive doses of barbiturates in this inmate would not
inflict mild, moderate or severe pain; 4) the use of lethal gas would not significantly lessen any
suffering or be less painful than lethal injection in this inmate; 5) any pain and suffering that he
risks during an execution using pentobarbital is not of greater quality or magnitude than the risk
of pain and suffering that he currently experiences, and the risk would end with rapid

unconsciousness from the injection of pentobarbital.
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27.  Sheuld additional information become available I reserve the opportunity to amend my

statements herein.

Date: November 8, 2016

Joseph F. Antognini, M.D., M.B.A.
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Exhibit B—Materials reviewed

Medical Records of Russell Bucklew, dated 5-23-1997 to 9-2-2106
Declaration Dr. Joel Zivot Dated 5-8-14

Declaration Dr. Joel Zivot Dated 5-14-14

Declaration Dr. Joel Zivot Dated 10-13-15

Declaration Dr. Joel Zivot Dated 12-4-15

Declaration of Dr. Larry Sasich dated 5-8-14

Declaration of Dr. Gregory Zamroz dated 4-5-14

Letter from Dr. Franz Wippold to Honorable Beth Phillips dated 5-14-14 (Doc 71.2)
Letter from Dr. Franz Wippold to Cheryl Pilate dated 7-10-14 (Doc 71.2)
References cited in “References Cited” section of this declaration
Documents 53-Exh 1-6;

Doc 54;

Documents 55--Exh 1 and 2, Motion to dismiss;

Documents 61, Exhs 1-7;

Document 63;

Answer to 4" amended complaint;

Document 75;
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Reply in support dated 7-15-2016;
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Motion for judgement/memorandum in support dated 5-13-16;

8™ Circuit Court decision Zink et al., vs. Lombardi et al., dated 3-6-15
US Supreme Court Decision Glossip v. Gross, decided 6-29-15
Missouri lethal injection protocol dated Oct 18, 2013

Witness statements for 19 executions in Missouri (Memorandums dated 1-21-14 to 5-23-16)
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hy 'm for a moratoriu on etha injections: Column

Joel Zivot 532 pm ET Dec 15,20]3 IT

As an anesthesiologist, my job is to save lives, not to take them
D’iZ'l

I am an anesthesiologist, and | possess the knowledge on how to render any person unconscious You may
call it sleep, but it is nothing of the sort

| learned my craft with the use of , a drug in the
barbiturate class To witness it for the first time, to watch as it raced into a vein, and in a moment, rendered
the patient uncenscious, was nothing short of astounding In those moments, my job was to be reassuring

and comforting, for | can imagine no greater moment of trust between a doctor and a patient.
(Photo: 2005 AP photo)

Sodium thiopental is no longer in my pharmacology toolbox Hospira, the last company to manufacture the
drug, to protest its use in carrying
out the death penalty

So other drugs have been substituted One of them will be used Tuesday, when Oklahoma is scheduled to execute by lethal injection Johnny Dale
, who was convicted of murder.

An executioner and the condemned are not the same as a doctor and a patient, though it is easy to see how similarities can be drawn. Had this
supposed similarity not been noticed. the death penalty in the U S would likely not have survived Instead. lethal injection created an illusion of
humane, professional execution But the executioners are not doctors, and it's been well established that the executions themselves are not humane

My right to use sodium thiopental was earned through thousands of hours of the study of pharmacology, anatomy, physiology, training and evaluation
It was earned by the granting of a medical degree It was granted by state medical boards whose job is to protect the public It was validated by the
granting of hospital privileges based on proof of my sound, safe and sage practice and a license from the

Rue my silence

As a physician, however, | am ethically prohibited from commenting on the details of lethal injection lest even casual association suggest support or
oversight. | now see that my silence has created the opposite effect. My silence has sanctioned it, not prevented it.

States may choose to execute their citizens, but when they employ lethal injection, they are not practicing medicine They are usurping the tools and
arts of the medical trade and propagating a fiction.

When | gave a patient sodium thiopental, it was a medicine whose purpose was to heal. When the state gave sodium thiopental to a prisoner, it was a
poisonous chemical whose purpose was to kill

These days the debate is even more troubling. States are to
sodium thiopental They collude with compounding pharmacies to make article/2013/10/03/us-usa-executions-
, a cousin of sodium thiopental When that is not available, they raid the pharmacology toolbox again.

In search of options

recently obtained propofol, an exceedingly important anesthetic agent, and threatened to use it for executions. It would
have succeeded if not for the threat of sanction by the opposes the death
penalty Because of our broken domestic drug manufacturing market,
WT.ec_id=N) of our propofol is produced in Europe EU sanctions would have stopped propofol shipment to the U.S and left physicians without this
critical drug

Most recently, Florida reported the use of .com/health/florida-execute-man-usin
8C11390762), another essential medication, in an execution Midazolam is in the class referred to as a benzodiazepine

These drugs replaced barbiturates, to a degree, because they were safer. That is, it is harder to
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kill someone with them. How Florida granted itself expertise in the use of midazolam, now repurposed as a chemical used fo kill, is known only to
Florida

Most shockingly, midazolam is in short supply (hitp./iwww.theguardian.com/world/2013/oct/02/texas-execution-drugs-pentobarbital). From an ethical

perspective, | cannot make the case that a medicine in short supply should preferentially be used to kill rather than to heal. What appears as humane
is theater alone.

What we need is a moratorium on the use of all anesthetic agents for lethal injection. If the state is inclined to execute, it might be the time again to
take up hanging, the electric chair or the bullet

Joel Zivot, M.D., is an assistant professor of anesthesiology and also the medical director of the cardio-thoracic and vascular intensive care unit at
Emory University School of Medicine in Atlanta.

in addition to its own editorials, USA TODAY publishes diverse opinions from outside writers, including our Board of Contributors (/reporters/boc.htmi).
To read more columns like this, go to the opinion front page (/opinion/) or foliow us on twitter @USATopinion (https://twitter.com/USATOpinion) or
Facebook (https.//www.facebook.com/usatodayopinion).

Read or Share this story: http://usat.ly/Jw4dGKu
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3/1/2017 ~utions put physicians in unfair dilemma (opinion) - CNN.com

Opinion Live TV

By Joel Zivot
(® Updated 10:39 PM ET, Wed January 18, 2017

Source: CNN

Lethal injection explained 01:27

Story highlights Editor's Note: Dr. Joel Zivot is an associate professor of
e e . anesthesiology and surgery at Emory University School of
Dr. Joel Zivot: Executions must be conducted  Medicine and adjunct professor of law at Emory Law School.
A practicing anesthesiologist and intensive care specialist,
Zivot has written extensively on the subject of physician
participation in lethal injection and the problems of lethal
injection in the circumstance of coexisting illness of the
condemned. He opposes the use of lethal injection in
executions.

in a certain way

He asks: How should physician respond if an
execution fails?

(CNN) — Virginia executed Ricky Gray, 39, by lethal injection on Wednesday evening at the Greensville
Correctional Center. Virginia was to use compounded midazolam and compounded potassium chloride, as well as
the paralytic drug, rocuronium bromide.

Midazolam has been highly problematic in past lethal injections. Lethal injection is a trick of chemistry, and
contrary to appearances, does not cause a cruelty-free death. Lately, the practice of lethal injection has somehow
gone awry as more states drop the paralytic drug from the traditional three-drug cocktail and drug shortages lead

to suspicious drug substitutions.
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used in the Virginia protocol have reversing antidotes or
inhibitors of some kind and these agents could be used to
halt an execution gone wrong.

Virginia made no claim that these reversing drugs would be
on hand and further, it is not known whether anyone with
expertise in the use of these agents was present during the
execution, Suspicions are spreading throughout the
population in capital punishment states, but even as demand -
for forthright and open public debate rises, these states
respond by placing legal shrouds in the form of secrecy laws
over the details of execution.

Dr. Joel Zivot

Execution is a kind of killing and to be fawful, it must occur
without cruelty. Lethal injection has emerged as the latest method of execution without obvious cruelty, replacing
the electric chair, the gas chamber, the firing squad and the noose. Lethal injection approximates a medical act
and this is no accident.

Medical acts fall within the purview of physicians who now find themselves wittingly or unwittingly cast in the role
of execution adviser. The American Medical Association and the American Board of Anesthesiology both have
statements condemning physician involvement in capital punishment based on an ethical prohibition against
killing, yet some physicians continue to linger around execution activity.

Physician participants in capital punishment claim that professional medical societies are playing at politics more
than at ethics when they object to physician involvement by setting aside another ethical imperative to reduce
suffering.

For physicians, the cluster of so-called "botched" executions presents a particular sort of ethical dilemma. Secular
and religious ethics both direct against standing idly by in the face of suffering. Here, an inmate dying by lethal
injection is compared to a patient dying of a terminal iliness.

Public concerns about aggressive care at the end of life have led to medical interventions directed to control pain
and distress as a primary therapeutic intervention, abandoning any notion of a traditional cure. Now, death is the
cure; death has been reimagined as a treatment and lethal injection has been reimagined as another form of
euthanasia.

How sound is the comparison between end-of-life care in the hospital setting and the end of life in the execution
chamber? From a distance, the comparison may seem apt and for the physician who participates in the execution,
a distant similarity is sufficient, but it is a false similarity.

An inmate facing death is not a patient by virtue of being connected to an intravenous device and having a doctor
in a lab coat standing by. Physicians can only work with patient consent. Patients can only consent if they are
freely weighing and deciding -- and an inmate on the brink of death has no such freedom. Circumstances exist
under which an individual lacks this capacity and designates a relative to act as decision maker.

In the execution chamber, the warden seems a poor substitute and certainly never the physician. If a physician
touches a patient without consent, the law regards it as a battery, although state laws immunize the physician in
the execution chamber.

Lethal injection only impersonates a medical act and in order to be certain that suffering is reduced in a medical
setting, much more information in the form of monitoring and testing is required. To date, lethal injection
proponents have not sought to verify the claim that a doctor makes any difference at all. Medical practice is a
highly regulated activity performed by highly trained and licensed individuals. When a doctor changes a tire, he is
not practicing medicine. When a doctor is standing in the execution chamber, he is not practicing medicine either.
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phyorviaN-assisted homicide?

The US Supreme Court has ruled that every inmate is entitled to medical care. If the execution method fails to
cause death, the physician as the state agent, must be able to revive the inmate in order to avoid killing him, not by
lawful execution but by unlawful manslaughter.

Lethal injection, as presently practiced, is an impersonation of medicine populated by real doctors who don't
acknowledge the deception. The rightness or wrongness of capital punishment remains an open guestion but it's
time to reject iethal injection. If capital punishment continues, it needs another method.
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Or, Joel B, Zivol
May 2,2014

Convicted murderer and rapist Clayton Lockett died this week in Oklahoma, despite a
“botched” execution. I've been asked how the “botching” could have been avoided. As a
physician, I find that a strange and disturbing question, similar to asking a lifeguard to advise
people on how to drown better. Though I did not witness the execution firsthand, I can put my
mind to the question--but with great difficulty because as a physician I am in the business of
saving lives, not taking them.

To suggest that Lockett’s execution was “botched” raises an ethical question for physicians
who are asked how it can be improved. Doctors swear an oath, the Hippocratic Oath, that they
are concerned with the relief of suffering in others. States that utilize lethal injection appeal to
a doctor’s oath to lend assistance during execution in order to reduce suffering, but that’s a
suspect and misplaced appeal. Inmates who are being executed are not patients, and yet it
seems that lethal injection attempts to turn them into such. But if Lockett were my patient, my
duty would be to cure his sickness and reduce his suffering. At no time would it be to seek his
death over his life, even if he were dying from a terminal illness.

Resp. Ex. 2
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midazolam may feel anxious, but he won't recall that anxiety later. In the circumstance of
Lockett’s death, such effect of the drug was moot—there was no later.

Lockett was then administered vecuronium bromide. This drug paralyzes all the muscles in
the body, including those that control breathing. If all else fails, the eventual lack of oxygen will
cause the heart to fail. Vecuronium bromide doesn’t effect consciousness, though, so an
individual would be very much awake but unable to breath or move. Ironically, if Lockett had
received only vecuromium bromide, he would have remained motionless and died an
outwardly peaceful but inwardly painful and terrifying death. By report, Lockett did try to
move, perhaps as some of the paralyzing drug may not have circulated or the quantity was
insufficient. In that moment, he likely began to suffocate. His death appeared painful,
according to witnesses on the scene, and most likely it was. But we will never know if Lockett,
or any other person executed by lethal injection, experiences his or her own death as
needlessly cruel.

The last drug given was potassium chloride. In sufficient quantities, this drug will stop the
heart, though, again, not in an instant and not without pain. Oklahoma corrections claimed
that Lockett died of a “massive heart attack.” Pending autopsy, that is mere speculation. My
view, based on a review of events as best can be determined, was that Oklahoma executed
Lockett by subjecting him to a painful and terrifying death by suffocation.

Lethal injection is merely an impersonation of medicine, nothing more. It wastes scarce drugs
that could serve dozens of patients in medical need. When I study the details of the lethal
injection protocol, my medical knowledge feels more like a curse, as I see the mistakes that
lead to unnecessary cruelty.

Whether one is for or against capital punishment, nearly all of us abhor needless suffering and
cruelty. The Constitution of the United States wisely forbids our punishments to be needlessly
cruel, even for those we despise. Can lethal injection be improved? Lethal injection was never
anything other than a facade for punishment, never not needlessly cruel. If capital
punishment is to go on, it must set aside lethal injection, for it is time for that method to suffer
its own execution.

Dr. Joel B. Zivot is an anesthesiologist and intensive care specialist. He is the medical director
of the Cardio-Thoracic and Vascular Intensive Care Unit at Emory University Hospital and is
Assistant Professor of Anesthesiology and Surgery in the Emory University School of
Medicine.
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Lethal Injection, Politics, and the Future of the Death Penalty
The Death Penalty and Lethal Injection

LETHAL INJECTION: STATES MEDICALIZE
EXECUTION

Joel B Zivot, MD#!

Copyright (c) 2015 University of Richmond Law Review Association; Joel B Zivot, MD
INTRODUCTION

In Baze v. Rees, the Supreme Court of the United States upheld the constitutionality
of a method of lethal injection used for capital punishment.’ The three-drug protocol
referenced in Baze consisted of three chemicals injected into the condemned inmate
via an intravenous drip.? The three-drug protocol began with sodium thiopental,
followed by pancuronium bromide, and lastly, potassium chloride.® The claim that this
lethal injection method would violate the Eighth Amendment's ban on cruel and
unusual punishment was made on behalf of two individuals, Ralph Baze and Thomas
Bowling, both sentenced to death in Kentucky. *

The findings of Baze had a national impact, as the Kentucky method was the same
method used in most states practicing lethal injection.® Further, at the time of Baze, a
moratorium on all lethal injection was effectively in place because the Supreme *712
Court granted the case certiorari.® In a 7-2 decision,” the Court held that the three-
drug protocol was constitutional.® However, the Court stressed that the first drug in
the three-drug protocol must render the inmate unconscious to avoid an unacceptable
risk that the inmate would be aware as he died by suffocation. ®

Baze is noteworthy because the Court claimed that since the death penalty is
constitutional, a method of execution must be available that does not violate the
Eighth Amendment. '° The Baze Court therefore claimed that the three-drug protocol
for lethal injection is that constitutional method. ' From a medical perspective, it is not
apparent that the Baze Court understood how the drugs involved in the three-drug
protocol worked in the body. It also appears that the Baze Court may have
underestimated the full implications of this decision to the practice of medicine and the
ethical dilemma that Baze now places on physicians.

I. LETHAL INJECTION THROUGH THE FILTER OF SCIENCE
A. The Efficacy of Lethal Injection Drugs

In order to satisfy Baze, states have struggled to verify that inmates are unconscious
prior to pancuronium bromide and potassium chloride injection. 12

To achieve that state of unconsciousness, the traditional three-drug protocol used
sodium thiopental, a standard general anesthetic. '* A general anesthetic renders an
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individual insensate to *713 pain, blunts certain adverse physiologic reflexes, and
blocks awareness and recall during and after the conduct of the anesthetic. '* Sodium
thiopental, once standard in the practice of anesthesiology, is no longer available in
the United States due to concerns by the manufacturer over use in the death penalty
via lethal injection. '® Hospira, the last company to manufacture sodium thiopental for
the American market, ceased production to avoid sanctions from the European Union,
which forbids any member from manufacturing or distributing any drug for use in an
execution. 1

Pancuronium bromide is the second drug in the three-drug protocol. '” Pancuronium
bromide is a paralytic that, when administered, reversibly blocks the capacity of
movement in a particuiar group of muscles in the body known as skeletal muscles. '®
Paralytics act only on skeletal muscles and have no effect on smooth or cardiac
muscle ' In the setting of lethal injection, paralyzing *774 drugs have been
extraordinarily effective in convincing the observer that death occurs without cruelty 2°
Since the dead can never tell us if they experienced cruelty in their own death, the
responsibility to guard against cruelty is entirely in the hands of the observers.?'

Potassium, available as potassium chloride, is a naturally occurring element
necessary for normal bodily functions in a number of human physiological systems. 22
Of importance here is the effect of potassium chloride on the heart. As potassium
rises outside of the heart cell, depolarization is increasingly blocked until a point at
which the heart cell is essentially held in place and cannot contract.2® At this point, the
heart ceases to function in any capacity.?* The lack of heart muscle contraction
causes the blood pressure to drop.2° The lack of blood flow, which carries oxygen to
each cell in the body, ceases and progressive and rapid multi-organ failure ensues. %
An additional concern is that potassium chioride, when injected into the body,
produces an intense burning sensation in the veins.?’

Expertise in the subject of unconsciousness in the setting of chemical injections is
recognized as a skill possessed by physicians 2 Further, lethal injection has the look
and feel of a medical *715 act 2° The intention here is to convey a message of
seriousness and safety. However, employing the trappings of science and medicine
do not create the safety and circumspection of the scientific method Lethal injection
simply occurs as a protocoal, involves personnel, and is recorded by the state °

B. Pseudoscience

Occasionally, an execution does not proceed according to plan and might be referred
to as “botched.”®' These alarming public failures increase pressure on the states to
“get it right” and to seek physician involvement 32 If science were brought to bear on
lethal injection, it would proceed by first generating a hypothesis and then designing a
method of investigation free of bias to determine if the hypothesis is proven or
disproven ** Science begins with the null hypothesis; the assumption is that the claim
is false and must be proven to be true.

Consider an experiment that requires subjects to participate. Can a prisoner be a
subject in an experiment? Past examples of *716 performing experiments on
prisoners have resulted in documents and directives from the Nuremberg Trials ** and
the Declaration of Helsinki® in order to protect against involuntary and harmful
subject participation. in the Code of Federal Regulations, any experiment protocol that
uses prisoners as research subjects and is generated under the Department of Health
and Human Services must, at a minimum, personally benefit the prisoner.*” It would
be a dangerous claim to suggest that, as a rule, prisoners would benefit from their
own death

With the loss of sodium thiopental, states have sought alternatives aliowed by Baze *
The question remains: On what scientific principle can substitutions occur?
Substitution would not only require an understanding of the drugs, but also a test of
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the change. If a drug substitution in lethal injection was evaluated according to
science, the trial would ideally involve a prospective analysis,*® employ the blinding of
all the participants including impartial observers, ° be subject to a power analysis, 4’
establish a p-value, and be subject to statistical review to eliminate a result attributed
to chance alone. *? An institutional review board, or some body capable *717 of ethical
and methodological evaluation, must first approve any experiment. 43

In reality, chemicals are changed up until the last minute before an execution, based
on availability more than efficacy * Personnel are inconsistently screened, facilities
are poorly designed, and record keeping is inconsistent and unreliable. *® Attempts to
gain information about the details of lethal injection in order to critically evaluate
methodology are met with resistance, or worse, the passing of secrecy laws that

. constrain medical board oversight ¢ The charge of a medical board is to regulate the
practice of medicine, including the scientific practice, while acting in the public
interest 4

Secrecy laws exclude medical practitioners that participate in lethal injection from
medical board oversight ¢ In effect, secrecy laws empower the state as the authority
on the science of medicine as applied to capital punishment. This cannot stand.

The real problem with lethal injection is that it can never pass through the filter of
science as it is impossible to conduct ethical experiments involving lethal injection 4°
During World War I, Nazi scientists carried out hypothermia experiments on
concentration *7718 camp prisoners. 5° After the war, much was made regarding
whether such research could be cited in the scholarly literature. 5" Because the Nazis
forced participation on prisoners--rather than utilizing volunteers--ethics should
preclude the use of the data they produced Separate from any ethical failing, these
experiments were also determined to be methodologically flawed. % Lethal injection
clearly lacks voluntary participation and is aiso bad science No amount of adjusting
will make it any better. It should be relegated to the scrap heap of dangerous
pseudoscience

Il. THE ROLE OF PHYSICIANS
A. Inmates Have a Constitutional Right to Health Care

Inmates have a constitutional right to health care. > Prison officials are legally
obligated to provide inmates health care until the prisoner is released, dies a natural
death, or is executed. %* Prison officials may not withhold health care out of neglect or
in order fo bring about a de facto execution. %® Analytically, a nearly instantaneous
death would protect the prisoner from unnecessary cruelty. An inmate who survives
an execution but suffers injuries must receive medical treatment. ¢ The failure by
prison officials to provide adequate medical care in these circumstances may also
violate the state law of some jurisdictions, Eighth Amendment concerns aside. *7

B. The Moral Obligation of Physicians

As the stewards of the practice of medicine, physicians have a moral obligation to
object to lethal injection. The physicians control *779 the tools of the medical trade
and protect the public interest Lethal injection is a method of execution that
repurposes chemicals developed to treat diseases and uses them for killing.

The process of lethal injection intentionally mimics a medical procedure, thereby
deceiving physicians who imagine a medically necessary role, and the public which
imagines safe oversight In the hands of the state, lethal injection disguises killing as
healing. The practice of medicine is fundamentally about the ethical treatment of
iliness. %% Every medical act must first be filtered through an ethical model to be
certain that the harm done does not exceed the benefit received. % For the physician
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in the execution chamber, a traditional defense claims that a doctor's knowledge and
practice will reduce the suffering of the condemned. %° This claim will be false

Suffering is not the same as pain and not all pain is malevolent.®' Doctors have a duty
to act against maleficence and in the interest of beneficence but this directive is
bounded within the doctor-patient relationship. 2 Fundamentally, lethal injection blurs
the lines between the doctor as a citizen and the doctor as a doctor. Does the act of
lethal injection turn an inmate into a patient? If the inmate is a patient, the doctor's
duty is to save his life, not take it.5® If the inmate is not a patient then the doctor has
no role beyond that of a citizen.® Can a doctor use what he knows *720 and what he
does in his capacity as a medical practitioner to claim an exemption that permits him
to use his skill and yet is not the practice of medicine? The state softly declares that
lethal injection is not the practice of medicine yet demands the presence of the
physician. °

Ill. STATES MEDICALIZE LETHAL INJECTION

The state medicalizes lethal injection in two distinct ways, yet claims that lethal
injection is not a medical act. First, it demands the presence of physicians in the
execution chamber and compels them to perform tasks that have the look and feel of
medical acts % Doctors wear white coats and carry stethoscopes in the execution
chamber The use of the white coat is specious and egregious here Second, the state
attempts to turn the inmate into a patient, which serves the dual purpose of drawing
the doctor in, but also employing ethical notions of the doctor-patient relationship in a
manner that turns the concept of consent upside down €

A. Consent and Do Not Resuscitate Orders

Central to the doctor-patient relationship is the concept of consent. 58 Can an inmate
facing his execution be said to have consented? Is execution a treatment to cure a
wrongful act? In Missouri, death-row inmate Russell Bucklew was asked to sign a do
not resuscitate (“DNR”") order ® For a DNR to be valid, a moral agent must request
it.”° A prisoner is a person and apart from *727 physical constraint imposed as a
consequence of incarceration, inmate moral agency should be assumed However,
this assumption requires further analysis. The mental health toll on incarceration
cannot be understated.”? In the circumstance of depression, doctors routinely weigh
requests about treatment choices against that backdrop of the patient/inmate affect. 72
If a patient/inmate refuses treatment, leading to his death, how can the validity of his
agency be considered?

If prisoners choose to sign a DNR, and that request is not contained within an
advance directive document, it has the appearance of suicide Advance directives are
generated by a moral agent with the purpose of affirming autonomy in anticipation of a
circumstance when further decisionmaking capacity is lost 7> Advance directives are
put forward as a legal right, recognized by all fifty states and the District of Columbia
and, if so, impose a corollary duty of action on the part of others, including friends,
families, and health care providers. " Advance directives include the designation of a
person or persons to be the substitute decision-maker (“SDM”) in the place of the
person when they are unable.”® The person or persons, designated as the SDM
provides a critical element to the advance directive by turning the advance-directive
document into something fluid and adaptable to the circumstance at hand.”® The
SDM named by the patient may be a spouse, adult child, sibling, close friend, or
religious advisor, but not a treating physician 77 A corrections officer or prison warden
would be under the same clear conflict as a treating physician and cannot be the
SDM.78 Ultimately, a DNR order, as an autonomous request made *722 by a moral
agent, can only be understood in the circumstance of the timing of death when death
otherwise occurs naturally 7®

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al.
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B. DNRs and inmates' Right to Healthcare While Incarcerated

Execution is not a natural death and DNR in this context nefariously serves the
interests of prison officials for a very specific reason Inmates have a constitutional
right to healthcare and the warden is under a legal duty fo provide it up until the
moment the prisoner dies a natural death or is executed ® A prisoner condemned to
death cannot be executed by stealth or neglect ¢’ Capital punishment cannot be
brought about in consequence of withholding necessary health care %2 Nor can it
occur by the infliction of sub-lethal injuries that, in the course of time, are expected to
worsen and cause death.

Analytically, a death brought about nearly instantaneously eliminates subjective
unnecessary cruelty. An inmate who survives an execution but suffers sub-lethal
injuries that without treatment will or may lead to death or disability is again entitled to
healthcare and the warden is under a duty to provide it 8 Therefore, an execution
must cause nearly instant death and if the execution fails, the inmate must be
substantially free of risk of disabling injuries or pain due to the failed execution, or
medical intervention must be immediately available to reduce that risk 8 If an inmate
survives an execution attempt, the constitutional duty requiring the delivery of
necessary health care is revived. *723 8 Execution is a form of killing; however, in the
setting of an execution, if an inmate is killed or dies, it is not necessarily a result of
execution, 8

Execution, as a method of killing is a bounded concept not defined by death alone &
The definition of killing by execution warrants analysis To be lawful, an execution
should be timely, that is, the execution itself cannot be expected to require a
protracted amount of time. 8¢ In 1996, the United States Court of Appeals for the Ninth
Circuit declared the gas chamber to be an unconstitutional method of execution and
sited the length of time necessary to complete the execution as a cause of
unnecessary cruelty. 8¢

Recently, a few executions in the United States have not gone as predicted. ® If an
execution is “botched,” the suggestion is made that it can be improved However, if an
inmate is DNR, a botched execution only occurs if the inmate fails to die. ! if the
inmate is *724 not dead but merely dying, a DNR order may constrain resuscitation. %2

The execution of Clayton Lockett in Oklahoma illustrates this point. ¥ Oklahoma
execution protocol requires the ptacing of intravenous catheters for the purpose of
delivering the chemicals. ®* Technically, this action can be challenging and in Lockett's
case the catheters were inserted improperly % As the chemicals were infused, the
inmate began to complain of distress % An exchange took place between prison
officials and those on the execution team when it became clear that Lockett had not
died as anticipated. %" A question was asked if more medication was available to
deliver an additional dose. *®

Forty-three minutes after the execution began, it was announced that Lockett died of a
“massive heart attack "°° Two points are worth noting: (1) the diagnosis of a “massive
heart attack” is not a term of art, and (2) a diagnosis of a heart attack of any degree
cannot be made without a laboratory to evaluate specific *725 blood work and without
appropriate electrocardiogram monitoring at a minimum. '°° An autopsy was
performed and a report was issued, “though the report does not settle the question of
how Lockett died, concluding only that the cause of death was ‘judicial execution by
lethal injection ” 1! This execution was widely regarded as botched; that is, Lockett
did not die by execution, rather he died by another method. > No evidence has been
brought forward to suggest that the state attempted to resuscitate him when it was
clear that the execution attempt had failed to kill him. 173

If Lockett was DNR, the state could claim that no resuscitation obligation exists. ' No
such claim has been made. A physician was present at Lockett's execution and made
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no attempt to resuscitate him. ' As Lockett lay dying, not as a consequence of
execution, he became a patient The warden placed a physician in the chamber who
could have acted In that moment, the physician present was ethically obliged to
attempt resuscitation. ' In a hospital setting, physicians recognize a potential
problem of ethical double agency when they act as both résuscitator and paiiator. 1%
The warden may have never told the physician in the execution chamber to consider
that he may be required to switch roles. The *726 execution chamber is so far
removed from a therapeutic environment that a physician's normal bioethical
inclinations are subverted.

Ethical conduct is benefited by context. Physicians need the support of colieagues
and a setting conducive to healing to promote proper bioethical values. This created
setting leads and misleads Lethal injection employs terminology and equipment that
falsely suggests a medical setting and encourages the physician to participate. 1% In
Lockett's case, the therapeutic fagade quickly evaporated and the result was a cruel
death witnessed by a doctor.

The Lockett case demonstrates a further ethical dilemma. On the day of the
execution, the inmate refused to be removed from his cell ¢ In response, the
corrections officers used a Taser--an electronic shock device--to disable him so that
he could be extracted ''® Upon examination, medical staff discovered a laceration on
Lockett's arm. """ An evaluation determined that the laceration did not require
sutures. ''? One may ask why officials would consider suturing a laceration hours
before an execution In so doing, the state acknowledges its duty to deliver healthcare
to the inmate up until the execution. '’ In the case of Lockett's injury, a doctor-patient
relationship could be imagined In that moment, a doctor's ethical duty to deliver
treatment existed, but an additional conflict could be imagined

In a deontological construct, a doctor's duty consists of following rules that, to a
degree, internally conflict with one another. "¢ *727 The directive to first avoid
malevolence might conflict with beneficence 1t is necessary, on occasion, to first
cause harm to produce a greater good. The physician draws right conduct from the
combination of these rules filtered through a “greatest good” standard. In the hand of
the physician, conduct is aspirational and practical. At the apex of right conduct is the
directive to do no harm.""® It is the first rule from which all other rules and decisions
follow.

C. Physicians Caring for Inmates Headed for Execution

In the case of a physician who cares for an injured inmate destined for execution,
what is the endpoint and whose interests are served? As a model, consider the rule of
double effect. '® This rule distinguishes befween intended effects and foreseen
effects. 17 In a circumstance where an action brings about two results--one good and
one harmful—the rule suggests that such an arrangement is not always morally

wrong. "'® A physician may claim that the care rendered to an injured or ill inmate who
will soon be executed satisfies the directive to restore health and act with beneficence.

The traditional application of the rule of double effect involves providing pain relief at
the end of life. A physician never intends to shorten that life. ''® Death occurs
naturally. A physician called to care for an inmate does not intend to cause death as a
result of treatment, but in effect, the primary purpose for treatment is to make the
inmate medically fit for execution. As an extreme example, if an inmate attempts
suicide prior to his execution, the physician is under an obligation to resuscitate

hlm 120

*728 Capital punishment does not provide the inmate with an option of suicide in the
case of Russell Bucklew, the Supreme Court temporarily stayed his execution at the
last moment over concerns that a health-related issue would render lethal injection
needlessly cruel. '?! Bucklew suffers from congenital cavernous hemangiomas of the
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face and airways. 2 His vascular tumors continue to expand and could cause
choking or hemorrhaging during his execution. '2* The Supreme Court ruled that the
lower court erred when it set aside unchallenged physician testimony that first raised
these concerns. 12 In effect, the Court determined Bucklew was too sick to

execute. 125 The question now remains on how Bucklew wilt be treated presently in
order to be executed later. 1%

In Bucklew's case, his facial tumors cannot be removed and the only recourse to
maintain a patent airway would be to perform a tracheostomy on him. 127 If Bucklew is
compelled fo undergo such a medical procedure and he refuses to consent, can the
procedure be forced upon him? If a doctor performs the procedure without consent
and a complication, as a result of negligence, arises, does Bucklew now have a claim
against the doctor? A perfect outcome would now make Bucklew fit for his own death
by execution. Under the normal ethical practice of medicine, no such treatment could
take place. A physician still may be identified who would be willing to perform a
tracheostomy. To lay the blame exclusively at the feet of physicians for wayward
ethical conduct would be incorrect. Governments obfuscate on matters of medical
ethics and seem to send mixed messages to the physician and the public they *729
serve State governments have overridden medical board ethical directives and have
successfully prevented the disciplining of physicians who participate in the death

penalty 12#

CONCLUSION

Botched executions disturb the public and the state, leading to calls for change. Lethal
injection as a form of execution now sits at the crossroads. Some argue that the way
forward is further lethal injection refinement That is, lethal injection will benefit from an
increased physician presence, charged anew, with making it right A group of legal
professionals known as the Death Penalty Committee of the Constitution Project (the
“Death Penalty Committee”) was recently convened '?® The Death Penalty Committee
generated a list of thirty-nine recommendations intended to resolve problems with
lethal injection as the method of execution for capital punishment. 13

The Death Penalty Committee's final recommendation calls for the presence of
qualified medical personnel at every lethal injection execution to ensure that the
medically related elements are properly conducted ! This astonishing conclusion
needs careful analysis. It remains entirely unresolved as to what constitutes
successful lethal injection beyond the presence of the killing of the inmate. We cannot
improve what we cannot define. Further, the Death Penalty Committee lacks the
credentials to direct medical practitioners under the normal practice of medicine. ™2 It
suggests that physicians should be responsible for all future lethal injection
executions. '*° By setting the physician as the responsible party here, it is conceivable
that an inmate or his estate might have a claim of negligence against a physician if the
execution *730 should occur outside of some sort of standard. The practice of
medicine is self-regulated and it rests with medical boards empowered to set the
standards and protect the public '** The Death Penalty Committee lacks a mandate
here and demonstrates a lack of understanding of ethical medical practice by tasking
physicians in this way. '*

The ethical practice of medicine means to hold oneself out to the public as being
engaged in the diagnosis or treatment of diseases, defects, or injuries of human
beings '% Life is not a disease cured by death and killing is not a medical act. Lethal
injection cannot be further refined by the presence of medicine, in fact, the opposite is
true. When lethal injection failed to kill Lockett, did he not become entitied to medical
care in order to resuscitate him? Why has there been no public investigation of this
homicide? Was a crime committed by the failure to resuscitate? Lethal injection, as
the method to carry out execution, creates an unresolvable dilemma for the ethical
practice of medicine and perhaps for the legal regime on which it rests If physicians
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and medicine have any role here, it is in the role of the ethical practice of medicine,

that is, as a resuscitator, not an executioner.

Footnotes

ail

10

11

12

13

https://1.next.westlaw. com/Document/I64ldfd4§)c?8 (A'rille498db8b09

Assistant Professor of Anesthesiology & Surgery, Medical Director of the
Cardio-Thoracic Intensive Care Unit, Emory School of Medicine & Emory
University Hospital. ABA, Anesthesiology/Critical Care Medicine, 1995,
Cleveland Clinic Foundation; FRCP(C), Anesthesiology, 1993, University of
Toronto; MD, 1988, University of Manitoba.

Thank you to the University of Richmond School of Law for giving me a forum to
share my views on the problems of lethal injection. | want to especially thank
Professor Corinna Barrett Lain, Tara Ann Badawy, Leah Stiegler, and the
University of Richmond Law Review Allen Chair Symposium. Doctors have a
unique perspective that has been mostly absent in law reviews and | hope my

effort here will shed additional light on this important subject
553 U.S. 35, 47 (2008).

id. at 44

id.

/d. at 46-47.

/d. at 41, 44; Robert Schwartz, The Effect of Baze v. Rees on Death Penalty
Reform, LEADERSHIP CONFERENCE (Apr. 18, 2008), hitp://
www,civilrights.org/criminal-justice/death-penalty/baze-v-rees.html

Baze v. Rees: Lethal Injection, Cruel and Unusual Punishment, Eighth
Amendment, Death Penalty, CORNELL UNIV, L, SCH. LEGAL INFO. INST.,
http:/iwww.law.cornell.edu/supct/cert/07-5439 (last visited Feb. 27, 2015).

Schwarlz, supra note 5.
Baze, 553 U.S at63
See id. at 59.

Id. at47.

Id. at 62,

See id. at 53 ("It is uncontested that, failing a proper dose of sodium thiopental
that would render the prisoner unconscious, there is a substantial,
constitutionally unacceptable risk of suffocation from the administration of
pancuronium bromide and pain from the injection of potassium chloride."); see,
e.g., Deborah W, Denno, Lethai Injection Chaos Post-Baze, 102 GEO. L.J.
1331, 1354-60 (2014) {explaining how states have shifted away from a three-
drug protocol to a one- or two-drug protocol to avoid running afoul of the

standard set in Baze regarding an inmate's consciousness).

Thiopental Sodjum, DRUGS.COM, http://iwww.drugs.com/ppa/thiopental-
sodium,html?rintable=1 (last visited Feb. 27, 2015).

See What Is General Anesthesia?, MED. NEWS TODAY, http://
www.medicalnewstoday.com/articles/265592.php (last updated Sept. 5, 2013,
7:00 AM).

See Erik Eckholm & Katie Zezima, Drug Used in Executions Dropped by U.S.
Supplier, N.Y. TIMES, Jan, 22, 2011, at A11.
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1:17 PM), http://www.theguardian.com/world/2011/jan/23/lethal-injection-
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Peter Sergo, How Does Lethal Injection Work?, SCIENCELINE (Nov. 12, 2007),
http://scienceline.org/2007/11/ask-sergo-deathpenalty/. Pancuronium bromide
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Supply in Virginia, HUFFINGTON POST (July 27, 2012, 11:38 AM), http://
www. huffingtonpost.com/2012/07/27/rocuronium-bromide_n_1710223.html;
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(July 27, 2012, 7:24 PM), http://washington.cbslocal.com/2012/07/27 virginia-
adds-new-lethal-injection-drug-rocuronium-bromide/. These new agents work
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intent may be permitted in a medical setting, Baze includes no provision for
such substitutions. See Baze v. Rees, 553 U 8, 47, 56-57 (2008); WORLD
MED. ASS'N, WMA STATEMENT ON DRUG SUBSTITUTION (Qct. 2005),
available at http:// www.wma.net/en/30publications/10policies/d13/.
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7, 2003, at A1.

NANCY L. CAROLINE ET AL., NANCY CAROLINE'S EMERGENCY CARE IN
THE STREETS 811 (Andrew N, Pollak ed,, 7th ed. 2012).

See Deborah W. Denno, When Legislatures Delegate Death: The Troubling
Paradox Behind State Uses of Electrocution and Lethal Injection and What It
Says About Us, 63 OHIO ST. L.J. 63, 66 (2002).

See Emma Schwartz, A Challenge to Lethal Injections, U.S. NEWS (Nov. 3,
2007, 2:57 PM), http://www.usnews.com/news/articles/2007/11/03/challenge-to-

lethal-injections.

See What Is Potassium Chloride, EVERYDAY HEALTH, http://
www,everydayhealth.com/drugs/potassium-chloride (last visited Feb. 27, 2015),

See generally Brief of Kevin Concannon et al. as Amici Curiae Supporting
Petitioners at 9, Baze v. Rees, 553 U.S. 35 (2008) (No. 07-5439), 2007 WL
3440946 at, *9 (explaining that increased levels of potassium in the body affects

the heart's impulse generation).

See Mark Heath, The Medicalization of Execution: Lethal Injection in the United
States, in PUBLIC HEALTH FROM BEHIND BARS: FROM PRISONS TO
COMMUNITIES 88, 93 (Robert Greifinger ed., 2007).

Walter A. Brezezski, Blood Pressure, in CLINICAL METHODS: THE HISTORY,
PHYSICAL, AND LABORATORY EXAMINATIONS 95, 97 (H. Kenneth Walker
et al. eds., 3d ed. 1990).

Id.

See Heath, supra note 24, at 93.
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Paul Litton, Physician Participation in Executions, the Morality of Capital
Punishment. and the Practical Implications of Their Relationship, 41 J.L. MED.
& ETHICS 333, 334-35 (2013).

See id. (describing a typical lethal injection protocol, which includes use of IVs,
saline solution, various drugs and medical devices, and the presence of

physicians)

Id.; see, e.g., ARIZ, DEP'T OF CORRS., DEP'T ORDER 710, EXECUTION
PROCEDURES 5 (Sept. 21, 2012), available at https://

corrections, az.gov/sites/default/files/policies/700/07 10u.pdf (providing an
example of a state execution protocol that requires the state to record the

event).

AUSTIN SARAT, GRUESOME SPECTACLES: BOTCHED EXECUTIONS AND
AMERICA'S DEATH PENALTY 5 (2014).

See, e.g., Radley Balko, /n Praise of the Firing Squad, WASH. POST (Feb. 6,
2015), http://iwww washingtonpost.com/news/the-watch/wp/2015/02/06/in-
praise-of-the-firing-squad/ (examining opposition to lethal injections in light of a
possible return to the firing squad as a more humane method of execution); The
Editors, Don't Botch Executions. End Them., BLOOMBERG VIEW (Aug. 5,
2014, 11:53 AM), http://iwww.bloombergview.com/articies/2014-08-05/don-i-
botch-executions-end-themn (arguing that lethal injection has not resulted in a
humane manner of execution and the state should not resort to old methods,
such as the electric chair or the gas chamber, to remedy the problem); Matt
McCarthy, What's the Best Way to Execute Someone? Doctors Say Lethal
Injection Is Often Botched and Horrific, SLATE (Mar. 27, 2014, 11:44 PM),
http://

www slate.com/articles/health_and_science/medical_examiner/2014/03/death_
penalty_drugs_lethal_injection_executions_are_so_bad_that_it_s_time.html
(presenting the opinions of numerous doctors and anesthesiologists that current
lethal injection drugs and protocols are medically incompetent, and thus more

likely to result in botched executions).

See E. BRIGHT WILSON, JR., AN INTRODUCTION TO SCIENTIFIC
RESEARCH 25-28, 44 (1952).

See MICHAEL HARRIS & GORDON TAYLOR, MEDICAL STATISTICS MADE
EASY 27 (2003).

2 TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY
TRIBUNALS 181 (1949)

WORLD MED, ASS'N, DECLARATION OF HELSINKI-ETHICAL PRINCIPLES
FOR MEDICAL RESEARCH INVOLVING HUMAN SUBJECTS § (2013),
available at http://
www.wma.net/en/30publications/10policies/b3/index.html.pdf?print-media-
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Permitted Research Involving Prisoners, 45 C.F.R. § 46.308(a)(iv) (2014).
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updated Jan. 22, 2015). In that way, the study can be designed to answer a

specific question. /d.

40 Charles Warlow, Comparing Like With Like and the Development of
Randomisation—Goodbye Anecdotes, in CLINICAL TRIALS 1, 4 (Lelia Duiey &
Barbara Farrell eds,, 2002). Blinding prevents those involved in the study from
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RES. & EDUC., http://iwww.ats.ucla.edu/stat/seminars/Intro_power/ (last visited
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TAYLOR, supra note 34, at 24. "The lower the P value, the less likely it is that
the difference happened by chance and so the higher the significance of the
finding.” /d. at 25.
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CLINICAL TRIALS 81, 86 (Lelia Duley & Barbara Farrell eds., 2002)
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47 See, e.g., MED. BD. OF CALIF., hitp://www.mbc.ca.gov/ (last visited Feb, 27,

2015) (stating that the mission of the Medical Board of California "is to protect
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physicians and surgeons and certain allied health care professions”); STATE
MED. BD. OF OHIO, nttp://www.med.ohio.gov/ (last visited Feb. 27, 2015)
(stating its mission “[tJo protect and enhance the health and safety of the public

through effective medical regulation”).

48 See Maurice Chammah, Ohio's New Frontier in Secrecy, MARSHALL
PROJECT (Dec. 1, 2014, 7:41 AM), https://
www themarshallproject. org/2014/12/01/ohio-s-new-frontier-in-secrecy; Andrew
Cohen, New ‘Injection Secrecy' Law Threatens First Amendment Rights in
Georgia, COLUM. JOURNALISM REV. (July 17, 2013, 2:55 PM),
http://www.cjr.org/behind_the_ news/georgia_lethal_injections_shie.php.

49 Cf. Leonidas G, Koniaris et al., Ethical Implications of Modifying Lethal Injection
Protocols, 5 PLoS MED, 845, 848 (2008), available at http://
journals.plos.org/plosmedicine/articie?id=10.1371/journal.pmed.0050126.

50 Robert L. Berger, Nazi Science—The Dachau Hypothermia Experiments, 322
NEW ENG. J. MED. 1435, 1435 (1990).

51 See id.
52 See id. at 1439-40.
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See Estelle v. Gamble, 429 U.S. 97, 103-04 (1976) (citing Gregg v. Georgia,
428 U.S, 153, 173 (1976)).

See id. at 103.
See id. at 104-05 (citing Gregg. 428 U.S. at 173).
See id. at 103
See, e.g., CAL. PENAL CODE § 673 (West 2009)

See Principles of Medical Ethics, AM. MED. ASS'N (revised June 2001),
http://www.ama-assn.org/ama/pub/physician-resources/medical-ethics/code-
medical-ethics/principles-medical-ethics.page? (“The medical profession has
long subscribed to a body of ethical statements developed primarily for the

benefit of the patient.”)

See id.; Bryan A. Liang & Arthur M. Boudreaux, Special Doctor's Docket. Lethal
Injection: Policy Considerations for Medicine, 18 J. CLINICAL ANESTHESIA
466, 467, 469 (2006).

See Liang & Boudreaux, supra note 59, at 468, 469

See Wilbert E. Fordyce, Pain and Suffering: A Reappraisal, 43 AM
PSYCHOLOGIST 276, 278 (1988) (noting that pain arises from the stimulation
of perceived nociception, and suffering is “an affective or emotional response in
the central nervous system, triggered by nociception or other aversive
events...."). Nociception is “mechanical, thermal, or chemical energy impinging
on specialized nerved endings... thus initiating a signal to the central nervous

system that aversive events are occurring.” /d

See Opinion 10.01--Fundamental Elements of the Patient-Physician
Relationship, AM, MED, ASS'N (last updated 1993), available at
http://www.ama-assn.org/ama/pub/physician-resources/medical-ethics/code-
medical-ethics/opinion1001,page; Lee Black & Robert M. Sade, Lethal Injection
and Physicians: State Law vs. Medical Ethics, 298 J. AM. MED, ASS'N 2779,
2780 (2007).

See Principles of Medical Ethics, supra note 58.

See id. (A physician shall, in the provision of appropriate patient care, except in
emergencies, be free to choose whom to serve, with whom to asscciate, and

the environment in which to provide medical care.”).

See, e.g., Black & Sade, supra note 62, at 2779 ("Georgia law stipulates that

physicians who participate in executions are not practicing medicine....").
See id.; see also supra Part I1.B,

See Dennis Curry, Lethal Injection and Medical Ethics: Physicians in the
Execution Chamber, 2 HARV. MED. STUDENT REV. 398, 39 (2015).

See Lawrence Nelson & Brandon Ashby, Rethinking the Ethics of Physician
Participation in Lethal Injection Execution, 41 HASTINGS CTR. REP. 28, 32
(2011).

Personal communication with Russell Bucklew (May 2014) (on file with author).

See Opinion 2,2—-Do-Not-Resuscitate Orders, AM. MED. ASS'N (last updated
Nov. 2005), available at www.ama-assn,org/ama/pub/physician-
resources/medical-ethics/code-medical-ethics/opinion222.page; Carol Ann
Mooney, Deciding Not to Resuscitate Hospital Patients: Medical and Legal
Perspectives, 1986 U. ILL, L. REV. 1025, 1034. A physician ignoring a person's
right to bodily self-determination implies the patient's “moral and ethical beliefs
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See, e.g., Seena Fazel & John Danesh, Serious Mental Disorder in 23,000
Prisoners: A Systematic Review of 62 Surveys, 359 LANCET 545, 545, 548
(2002)

FED BUREAU OF PRISONS, MANAGEMENT OF MAJOR DEPRESSIVE
DISORDER 7 (2014)

ANNE WILKINSON ET AL., LITERATURE REVIEW ON ADVANCE
DIRECTIVES 1 (2007)..

id.; see also Charles P. Sabatino, 70 Legal Myths About Advance Medical
Directives, in ABA COMM'N ON LEGAL PROBLEMS OF THE ELDERLY 2,
available at http://
www.ruralinstitute.umt.edu/transition/Handouts/10LegalMyths. pdf (last visited
Feb. 27, 2015).

WILKINSON ET AL., supra note 73, at 1
id. at3, 11.

See, e.g., 12 VA. ADMIN. CODE § 35-115-146 (2010); N.H. CODE ADMIN. R.
ANN. 137-J:8 (2014).

See M. Scott Smith et al., Healthcare Decision-Making for Mentally
Incapacitated Incarcerated Individuals, 22 ELDER L.J. 175, 197-99 (2014)
[hereinafter Smith et al., Healthcare Decision-Making] (‘[JJust as fear of
malpractice litigation can often influence a physician's treatment decisions, a
prison administrator's decisions regarding treatment may be influenced by the

fear of litigation.”).
See infra Part I11.B.

See Estelle v. Gamble, 429 U.S. 97, 104-05 (1976); Smith et al., Healthcare
Decision-Making, supra note 78, at 197,

See Estelle, 429 U.S. at 104-05 (concluding that “deliberate indifference to
serious medical needs of prisoners” is prohibited by the Eighth Amendment),
see also Baze v. Rees, 553 U.S. 35, 48-49 (2008) (noting that forbidden
methods of execution are those that add “pain to the death sentence through

torture or the like”). [
See Estelle, 429 U.S. at 104-05.

Id. (“[D]eliberate indifference to serious medical needs of prisoners... [is]
proscribed by the Eighth Amendment. This is true whether the indifference is
manifested by prison doctors in their response to the prisoner's needs or by

prison guards in intentionally denying or delaying access to medical care....”).
Id.

See Smith et al., Healthcare Decision-Making, supra note 78, at 197 (“Prison
administrators are obligated to provide adequate medical treatment to prisoners

in their custody.”).

See e.g., Cary Aspinwall, Inmate Clayton Lockett Dies of Heart Attack After
Botched Execution; Second Execution Postponed, TULSA WORLD (Apr. 30,
2014, 12:00 AM), http://iwww tulsaworld.com/news/state/inmate-clayton-lockett-
dies-of-heart-attack-after-botched-execution/article_80cc060a-cff2-11e3-967¢-
0017a43b2370.html (indicating Clayton Lockett died during execution as a

result of a massive heart attack).
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87 See Austin Sarat, What Botched Executions Tell Us About the Death Penalty,
BOS. GLOBE (Apr. 5, 2014) (suggesting that executions are partly about
technology making a final punishment less painful); see also Execution
Definition, WEBSTER'S NEW WORLD DICTIONARY 480 (2d ed. 1980)
(demonstrating that execution by definition includes death and a legal

sentence)

88 See Fierro v. Gomez, 77 F.3d 301, 308 (9th Cir. 1996) (stating that the risk an
execution will last for several minutes is enough to violate the Eighth
Amendment); see also People v. Stewart, 520 N.E.2d 348, 358 (lll. 1988)
(indicating that unnecessary pain is unlawful if protracted for an extended

period).
89 Fierro, 77 F.3d at 309,
90 See Mark Berman, Inmate Dies Following Botched Oklahoma Execution,

Second Execution Delayed, WASH. POST (Apr. 29, 2014), http://

www washingtonpost.com/news/post-nation/wp/2014/04/29/oklahoma-
execution-botched-inmate-still-dies-second-execution-delayed/ (stating that
inmate Clayton Lockett's execution was botched); see also Mark Berman,
Execution Takes Nearly Two Hours, WASH. POST, July 24, 2014, at A3
(stating that inmate Joseph Wood gasped and snorted for air while taking nearly
two hours to die); Mark Berman, The Recent History of States Scrambling to
Keep Using Lethal Injections, WASH. POST (Feb. 19, 2014), http://

www washingtonpost.com/news/post-nation/wp/2014/02/19/the-recent-history-
of-states-scrambling-to-keep-using-lethal-injections/ (stating that inmate Dennis
McGuire took nearly twenty-five minutes to die and choked several minutes

before dying).

91 Cf So Long as They Die: Lethal Injections in the Uniled States, 18 HUM. RTS.
WATCH, 1, 46, 53 (2006) [hereinafter So Long as They Die] (suggesting that
Clarence Ray Allen's execution was botched even though he eventually died);
see also Don Thompson, Death Row's Oldest Executed, DAILYNEWS (Jan. 17,
2006, 12:01 AM), http://mwww.dailynews.com/general-news/20060117/death-
rows-oldest-executed (stating that executed inmate Clarence Ray Allen had a
DNR order).

92 See e g., Op-140138, Offender Living Wil/Advance Directive for Health Care
and Do Not Resuscitate (DNR) Consent , OKLA. DEP'T. OF CORRS. ((2014)
(indicating that a DNR order provides that an inmate cannot receive CPR if the

heart stops beating).

93 See Erik Eckholm, IV Misplaced in Oklahoma Execution, Report Says, N.Y.
TIMES, Sept. 5, 2014, at A14 (stating that after Clayton Lockett's execution was
called off, no steps were taken to provide emergency resuscitation as the

inmate's heart failed).

94 See Oklahoma Execution Protocol Calls for Specific Procedure, NEWSOK (May
1, 2014), http://newsok.com/okiahoma-execution-protocol-calls-for-specific-
procedure/article/4744678 (indicating Oklahoma execution protocol calls for IV

catheter to administer the drugs).

95 See Jessica Glenza, Autopsy on Oklahoma Death Row Inmate Shows IV Not
inserted Correctly, GUARDIAN (June 13, 2014, 12:48 PM), http://
www.theguardian.com/world/2014/jun/13/autopsy-oklahoma-death-row-inmate-
clayton-lockett (stating that the intravenous needles were not inserted
correctly); see also So Long as They Die, supra note 91, at 3 (stating that
inserting an intravenous catheter can be difficult if veins have been

compromised)
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See Katie Fretland, Clayton Lockett Writhed and Groaned. After 43 Minutes, He
Was Declared Dead, GUARDIAN (Apr. 30, 2014, 11:19 AM), http://
www.theguardian.com/world/2014/apr/30/clayton-lockett-oklahoma-execution-

witness (reporting that Lockett lunged forward and mumbled, “Man”).

See Erick Eckholm & John Schwartz, Timeline Describes Frantic Scene at
Execution, N.Y. TIMES, May 2, 2014, at A1 {describing the conversation
between the warden and the doctor)

See id
Fretland, supra note 96

See About Heart Attacks, AM. HEART ASS'N, hitp:/

www, heart org/HEARTORG/Conditions/HeartAttack/AboutHeartAttacks/About-
Heart-Attacks_UCM_002038_Article.jsp (last visited Feb. 27, 2015) (stating a
heart attack is referred to as a myocardial infarction); How is a Heart Aftack
Diagnosed?, NAT'L HEART, LUNG, & BLOOD INST., http://
www.nhlbi,nih.gov/health/health-topics/topics/heartattack/diagnosis (last visited
Feb, 27, 2015)

See THE EXECUTION OF CLAYTON D. LOCKETT, OKLA. DEP'T OF PUB.
SAFETY 13, available at http://iwww dps.state.ok.us/investigation/14-0189S1%
20Summary.pdf (last visited Feb. 27, 2015); Ed Pilkington, Clayton Lockett
Didn't Die of Heart Attack, Oklahoma Official Autopsy Shows, GUARDIAN (Aug
28, 2014, 5:02 PM), hitp://www.theguardian.com/world/2014/aug/28/clayton-

lockett-official-autopsy-released.

See Fretland, supra note 96 (explaining Lockett died from a "massive heart
attack” after the execution was haited).

See Katie Fretland & Jessica Glenza, Oklahoma State Report on Bolched
Lethal Injection Cites Medical Failures, GUARDIAN (Sep. 4, 2014, 4:47 PM),
http:/iwww.theguardian.com/world/2014/sep/04/oklahoma-inquiry-botched-
lethal-injection-clayton-lockett.

See Do-Not-Resuscitate Order, U.S. NAT'L LIBRARY MED.,, http://
www.nim.nih.gov/medlineplus/ency/patientinstructions/000473.htm (last visited
Feb. 27. 2015).

See Fretland & Glenza, supra note 103,

See Ethical Issues of Resuscitation, AM. C. EMERGENCY PHYSICIANS,
http://www.acep.org/Clinical-—Practice-Management/Ethical-Issues-of-
Resuscitation/ (last visited Feb. 27. 2015),

See, e.g., Tony Back, Ethics in Medicine, U. WASH. SCH. MED.,
https://depts.washington.edu/bioethx/topics/eol.himl (last visited Feb. 27.2015)
(discussing the ethical dilemma between preservation of life and a patient's plan

for care).

See Joel B. Zivot, The Absence of Cruelly Is Not the Presence of Humanness:
Physicians and the Death Penally in the United States, 7 PHIL., ETHICS, &
HUMAN MED. 13 (2012), available at http://www.peh-med.com/content/7/1/13.

Michael MclLaughlin, Clayton Lockett Was Tasered on the Day of His
Execution, HUFFINGTON POST (May 1, 2014, 6:54 PM), http:/
www.huffingtonpost.com/2014/05/01/clayton-lockett-taser-execution_n_
5249690.html.

id.
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Letter from Robert Patton, Dir., Okla. Dep't of Corr., to Mary Fallin, Governor,
State of Okla. (May 1, 2014), available at https://
www.documenitcloud.org/documents/1151378-5-1-14-doc-letter-re-clayton-

lockett.html.
112 /d.
113 See Estelle v. Gamble, 429 U.S, 97, 103 (19786) (discussing the government's

duty to provide medical services to the incarcerated).

114 Compare Cedric M. Smith, Origin and Uses of Primum Non Nocere-- Above All,
Do No Harm!, 45 J. CLINICAL PHARMACOLOGY 371, 375 (2005) (discussing
the origin of “do no harm” as a “general maxim for medical practice”) (citations
omitted), with B.P White et al., Palliative Care, Double Effect, and the Law in
Australia, 41 INTERNAL MED. J. 485, 486 (2011) (discussing the palliative care
industry's acceptance of the doctrine of double effect, in which “an act
performed with good intent can still be moral despite negative side-effects”)

115 CF. Smith, supra note 114, at 374-75 (examining the use and meaning of the
phrase “above all, do no harm” but disputing its sufficiency as a guideline for

medical ethics).

116 Joseph T. Mangan, An Historical Analysis of the Principle of Double Effect, 10
THEOLOGICAL STUD. 41, 43 (1949)

117 Id. at 42-44, 57,

118 Id. at 60.

119 White et al., supra note 114, at 486.

120 See Estelle v. Gamble, 429 U.S. 97, 103 (1976) (discussing the government's
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Sodium thiopental, a drug once standard in the practice
of anesthesiology, is no longer available in the USA. This
is due to concerns by the manufacturer over use in the
death penalty via lethal injection. *Anesthesiologists pos-
sess  the pharmacological and technical expertise
required to utilize alternatives to sodium thiopental in-
jection in the setting of medical practice. Trom a tech-
pharmacological  perspeclive, the death
penally, by lethal injection, appears (o possess common
elements to the practice of Anesthesiology. As a conse-
quence, death penalty proponents have sought advice
from anesthesiologists and derive benefit both from the
applicable knowledge possessed in the medical practi-
tioner and the ability to usurp a civilized image by asso-
ciation. Death penalty opponents have used the 8th
amendment of the US constitution justification

nical and

as
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cipation of deatn

cram& of calmness only
condgemned

> produce an o

against the death penalty {1,2]. The
that death by injection would constitute cruel and un-
usnal punishiment. Indeed, evidence exists that the death
penalty by lethal injection, as practiced in the United
States, falls below the standard ol veterinary euthanasia
[3] or the normal conduct of an anesthetic performed
within a medical setting [4]. States that practice the
death penally have attempled o answer this concern by
asserling that the death penally is in fact conslilulional
by imposing a standard of humanness [5]. This papes
will address the following concerns: First, what is meant
by cruelty in the context of the death penally? Second,
what are the moral duties and obligations of the phys-
ician, both as doctor and citizen, with respect to conduct
in society? Last, what is the role of the physician with re-
spect to mitigation of cruelty and promotion of human-
ness in the setting of the death penalty?

It is important to draw the distinction between cruel
acts and cruel individuals. When we say that a person is
“cruel” we are referring to their motives. They wanl o

argument asserts
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inflict pain on others, 1ake pleasure in the pam of others,
or are indifferent to the pain ot sthers. When we sav
that an action iv cruel we are rveferring o its conse-
quences: il causes unnecessary or excessive pain. Cruel
people are prone o engage in cruel practices but some
times kind and gentle people engage in cruel practices
from a professed motive of mercy: they want 1o dimmish
the pain/suffering involved in the cruel practices. Crael
punishment was defined by the original framers of the
constitation according to the prevailing notions of the
time. The legal sysiem recognizes thal eruelty will always
reflect & standard commensurate with the matwration of
a civil sodiety and that punishment should be propor-
tionate to the severitv of the crime. The U.S. Supreme
Court hay held that the death penalty itself' is not inher-
ently cruel. but has deseribed it as “an extreme sanction.
suitable to the most extreme of crimes” [6] 1t is import-
ant lo recognize that constitutional protection is con-
cerned with the method of punishment, not what is
considered as the necessary suffering inherent in any
method utilized to end a life humanely |7]. The court
has considered the death penalty from a consequentialist
perspective, that is, fundamentally, the death penalty is
successful when the result is death of the condemned.
From time 1o time, as society evolves, the court will
evaluate the method of execution against the current
cruelty standard only, not the rightness or wrongness of
the death penalty.

In the setting of the doctor-patient relationship, med-
ical ethics directs the physician to act without malefi-
cence, that is, to do no harm. Is it reasonable that =
physician, acting in ones own professional capacity, has
no moral duty/obligation to anyone other than the pa-
tient? Many would argue that physicians have multiple
other obligations, c.g., to public health and safety, to
obey the law, the duty to warn, the duty to report, and
various ofher public-spirited duties. On occasion, mili-
tary physicians have duties that potentially place them in
situations where medical ethics and military interests
collide. Physicians’ desire to reduce cruelty in the setting
of the death penally may be compared to the actions of
military physicians’ who use medical knowledge to en-
hance prisoner interrogation, resolve hunger strikes and
prescribe psychotropic medications 1o retain soldiers in
combatl areas or accelerate a return to active duly [8].
Rather than affirming the universal ethical duties of
physicians, recent Department of Defense memoranda
create vagueness by distinguishing treating from non-
treating physicians, [9] in order to justify participation
of non-treating physicians in using their medical know-
ledge to inflict cruelty. The American Medical Associ-
ation, Council on Ethical and Judicial Affairs, adopted
the World Medical Association Declaration of Tokyo
{1975) 110] which refutes the claim that physician
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toriure  or  other
therapeutic activities benefits the detainee by affording
some form ol protection BN Physicians are aitizens,
but in a free societv. the adhevence to a nde is not in
violate. The conduet of a otizen allows thoughtful
dissent from cerlain activities. A physician may refuse
1o perforo certadn military daties as a form of con

participation  in COOTUIVE. NOT

scientious objection. With vegard Lo the death penalty,
physician refusal carmes a highee moral authority than
participatory complicity. Moral sell-deceplion is created
when a small purposc close al hand interferes with a
greater purpose, perhaps more distant (127

David Waisel makes the case for physician involve
ment in the death penalty by lethal injection from the
He refers to numerous
reports of executions that proceeded with difficulties -
cluding problems with intravenous access, 10,11} sub-

perspective of "humanness (1317

jective assessments by observers that suffering occurred
in the condemned, [14] and drug and dosage errors [15).
The claim that the death penalty by lethal injection can
be botched suggests that it can therefore be improved.
The appeal for improvement in the name of humaneness
succeeds in drawing physicians in, |16] by appealing Lo a
sympathetlic concern for the welfare of others. From the
above considerations of ethics and cruelty, the argument
i support of humanness fails {or several reasons. Physi-
cians who participate in the death penalty are not con-
cerned with prolongimg life. This would certainly be the
basic activity of medical practice. Physician participation
then is in the name of mercy, or a reduction in the
cruelty of lethal injection, except when it addresses that
the purpose of the injection is to produce death. How
cruel are the details of lethal injection apart from the le-
thality itself? By how much does a doctor’s intervention
reduce cruelty during execution? Non-physicians can es-
tablish intravenous access, and are able to draw up and
inject medication. Non-physicians can provide comfort
to the condemned as they anticipate and finally ap-
proach the execution table. It is conceivable that phys-
jician participation might increase cruelty from the
perspective of the condemned. Physician endorsement of
execulion is so counter to normal medical practice that
in the prisoners final moments, all vestiges of hope of a
better society, should that be imagined, would be lost.
Ultimately, the assertion that physician participation
reduces cruelty is unverifiable. Only outwardly does it
seem so by the witnesses. The administration of the
death penalty is absolutely silent on the experience of
the witness and needs not be addressed further.
Physicians are ethically directed to act with benefi-
cence, and humanness may be subsumed within benefi-
cence. Beneficence and humanness, as acts of conduct
by physicians, are only directives within the doctor-
patient relationship. Though acting humanely as a
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peneral activily may benelit society, it is nov enforceable

as a general standard of human conduct, 113t is asserted-

that physicians are reguired to perform humane actions
outside of the doctor-patient relationship, operationaliz
ing such activity would be impossible. Within - the
compiete rendering of human affairs, much imhwmanity
exists. No method exists 10 rank order humane tashs ve
some method of humane triage would be required. I
physicians position themselves as possessing statutory
requirement for humane intervention in all affairs, they
would otherwise be rightly accused of acting in ene area
at the seemingly arbitrary, or value laden, neglect of an-
other. Physicians, like all cilizens, may choose to act
with humanity. Physicians may claim that in certain cir-
cumstances, they are not acting as a phvsician but as a
private citizen.

Arguing that within the context of the death penalty
the physician is a private citizen acling with “human-
ness” is flawed. Physician involvement is sanctioned by
the state because physicians posses the medical know-
ledge of the components of lethal injection. Physicians,
however, are nol able 1o separate their medical know-
ledge and conduct in circumstances that possess the
look and feel of a medical act. The death penalty does
not claim to be a medical act and is therefore not subject
to the standards within the performance of medical acts.
Yet, it has chosen to usurp the tools of the medical trade
thereby misleading physicians to believe they are work-
ing within the framework of medicine, and the public to
believe that civility and safe oversight are in place.

Physicians are unambiguously prohibited from active
participation in the death penalty according to the
American Medical Associations opinion on capital pun-
ishment [17]. In the United States, only 20% of physi-
clans are members of the AMA [18]. Additionally, only
7 of the 35 states that use the death penalty have statu-
tory or regulatory incorporation ol AMA clhical guide-
lines [19]. States have successfully barred meclical boards
from disciplining physicians who have Dbeen involved
with the death penalty [20]. The AMA is limited in abil-
ity Lo punish physicians who are at odds with AMA. pol-
icy beyond revocation of AMA membership. AMA
membership is not a requirement by physicians to obtain
medical licensure or practice medicine. State govern-
ments affirm legal authority in the regulation of medical
practice, even in circumstance where the state medical
board objects. In this regard, medical ethical conduct
and state legal authority are at odds. The Nuremberg
defense has clearly defined that medical practice, outside
of ethical conduct is nol made right by state fiat [21].

The death penalty by lethal injection 15 a two-fold
process, First, a state government acquires a chemical,
or a combination of chemicals that when injected, causes
death in people. Second, these chemicals are given as a

0282a
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punishment to individaals whe have been Tawfully con-
victed of cortain offences with the purpose of causing
them to die. In s situation, the convicted individual is
nol a patient and (wrefore physicians have no role i
this activity. Physicians are neither capable nor required
to remove cruelty in outside of the
doctor-patient relationship. Phiyvsicians as citizens are not
charged with the promation of humanness outside of

circumstances

the practice of medicine. Physicians therefore have no
obligation or mandate lo be nwvolved. It remains the
states prevogalive to execute individuals but it should be
prohibited from using words or methods that are tesms
of art, which are used by physicians to describe medical
practice.

In summary, physicians have no ethical requirement to
participate in the death penalty. Fundamentally, any in-
vocation of a reduction in suffering consequent to phys-
aclivity  should
refationship. A physician and a condemned prisoner
have no doctor-patient relationship in the context of the
adiministration of the death penalty by lethal injection.
1i, according to the United States Supreme Courl, the
death penalty is not cruel per se, it needs no improve-
ment. If the death penalty is cruel, then attempts to re-
duce cruelty by pharmacological adjustments are nof
necessarily humane, or worse, create an illusion of hu-
manness as they are physician directed.

ician exist  within a doctor patient

Endnotes
*http:/ /www.ashp.org/drugshortages/current/bulletin.
aspx?id=563.
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INTRODUCTION

On February 12, 1894, Ernest Johnson, born August 20, 1960, killed three employees
of a Columbia, Missouri convenience store during a robbery ' The victims, Mary
Bratcher (age forty-six), Fred Jones (age fifty-eight), and Mabel Scruggs (age fifty-
seven), died from head injuries inflicted with a hammer that was found covered in
blood at the scene.? On June 20, 1995, Johnson was sentenced to death.® Johnson
has a lifelong history of inteliectual disability 4 He likely suffers from fetal alcohol
syndrome,® as his mother was known to have consumed alcohol excessively during
her pregnancy.® Johnson was the victim of sexual abuse on multiple occasions and
suffered at least two traumatic head injuries during his childhood 7 Intellectually,
Johnson withdrew from formal education after the ninth grade and has a history of
chronic poor academic performance.? On August 28, 2008, Johnson underwent
surgery on his brain to remove a tumor, referred to as a parafalcine meningioma. ®
The surgical procedure was unable to remove the tumor and small remnants

remain. '® Magnetic *698 resonance imaging (MRI) of Johnson's brain on April 18,
2011, and July 9, 2015, revealed a consistent finding of a small bony defect in the top
of his skull and a large area of missing brain tissue in the region responsible for
movement and sensation in the legs. !

Capital punishment, to be lawfully delivered, must occur without needless cruelty.
Cruelty, defined in the setting of punishment, will naturally evolve with the maturation
of civil society. '3 Cruel punishment will always be a relative standard, and punishment
cannot exceed what is morally shocking. In the setting of public executions, observers
and victims share an aspect of the experience of punishment. The inmate has little
opportunity to evaluate and report back on cruelty in the moments before death. Once
dead, the inmate is necessarily silent on the matter. Empathy allows observers to
evaluate punishment as cruel or not. Attempts by the state to block unfettered
observation of all aspects of an execution deny Eighth Amendment protection, which
stipulates that inflicted punishment shall not be cruel and unusual. ' Observation
necessarily involves more than what a casual observer can surmise. Execution, as a
form of killing, is a technical matter and, as such, requires more than casual
knowledge of the details of that killing. Lethal injection is now the standard method of
execution '® and while never a medical act, co-opts the tools of the medical trade and
engenders comment. Ethically, professional medical societies, including the American
Medical Association '® and the American Board of Anesthesiology, ! object to
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physician participation in lethal injection As a consequence, physicians find
themselves caught on the horns of a dilemma: How can the balance be struck
between the benefit of some sort of technical evaluation that would reduce cruelty in
executions, while refraining from instructing the state on how to kill without crueity?

I. A PRISONER HAS A RIGHT TO HEALTHCARE

After Estelle v. Gamble, '® indifference to prisoner health constitutes cruel and unusual
punishment and, therefore, violates the Eighth Amendment.'® We now interpret this to
mean that a prisoner has a right to health care and that the warden is under a legal
duty to provide it up until the prisoner dies a natural death. 2’ if death occurs as a
consequence of the execution, at *699 what moment during the execution is this right
to health care set aside, if ever? Death by execution is not instantaneous; methods of
execution have been set aside as cruel because they have lasted for an
uncomfortable duration.?! Lethal injection, as the preferred method of execution, has
also begun to unravel as a consequence of drug shortages. % States seek execution
drugs from questionable sources and respond to suppliers' and participants' demands
for details by passing secrecy laws.#* Prisoners condemned to death cannot be
executed by stealth or neglect.2* Capital punishment cannot be brought about as a
consequence of withholding necessary health care.?® Nor can it occur by the infliction
of sublethal injuries that, in the course of time, are expected to worsen and cause
death.?® Analytically, a death brought about nearly instantaneously would eliminate a
prisoner's subjective unnecessary cruelty. An inmate who survives an execution but
suffers sublethal injuries that, without treatment, will or may lead to death or disability
is again entitled to health care, and the warden is under a duty to provide it. 27 A
warden's failure to provide adequate medical care in these circumstances may be a
criminal offense in some states, separate from any Eighth Amendment constitutional
violation. 28 |f an inmate survives an execution attempt, the constitutional duty
requiring the delivery of necessary health care, if ever set aside, would now certainly
be revived.

Practically, the state would be under an obligation to resuscitate and restore to life an
inmate injured, but not killed, in the setting of an execution. As a pointed example,
when the State of Oklahoma killed Clayton Lockett, it is important to understand that
Lockett's death was not the result of execution.?® By all accounts, Clayton Lockett
survived the state's attempt to execute him. % If a physician was in the execution
chamber, and Clayton Lockett was alive after an execution attempt, that physician
would have a duty to try to revive him. Clayton Lockett received *700 no such care
and, having survived his execution, died siowly over the next forty minutes while
others watched. 3!

Il. TOO SICK TO BE EXECUTED

Missouri death row inmate Russell Bucklew was to be executed on May 21, 2014, 32
On March 21, 1996, Bucklew shot and killed Michael Sanders in a jealous rage over a
former girlfriend. ** Bucklew is plagued by the presence of large, blood-filled, vascular
tumors in his face and throat known as cavernous angioma.?* These vascular tumors
have been present since birth and will continue to grow.?® They are resistant to
definitive treatment and will eventually obstruct Bucklew's airway and kill him by self-
strangulation, if he is not executed first. | was asked to examine him and gave an
opinion for his Eighth Amendment stay application, which concluded he had a
substantial risk of “suffering grave adverse events during the execution, including
hemorrhaging, suffocating, and experiencing excruciating pain.”¥ On May 21, 2014,
Justice Samuel A. Alito restored a stay granted by a 2-1 vote of a panel of the Eighth
Circuit, which had been overturned by a 7-4 vote of the participating judges of the
entire circuit. *® If Bucklew then sought medical treatment, a physician would be
conflicted because treatment now could render Mr. Bucklew potentially able to be
punished and was not for the restoration of health. Ethically, the doctrine of the double
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effect intends to draw a distinction between what is intended and what is foreseen. ¢
A physician may claim treatment is intended only to improve immediate symptoms,
setting aside the foreseeable medical fitness to execute question.*® As a
consequence of these airway tumors, Bucklew cannot lie flat because gravity tugs on
the tumors and blocks his breathing.#' Execution by administration of lethal injections,
for physiological efficacy, requires a prisoner to lie flat. If Bucklew were to be
executed, he would have to be sitting up. In lethal injection, chemicals used by the
state would worsen his breathing before rendering him unconscious. 42 It was these
considerations of Bucklew's confounding medical condition that ied the U.S. Supreme
Court and the *701 Eighth Circuit panel to grant the last minute stay of his
execution. ** Bucklew remains alive and the matter continues to be litigated.

Recall that Johnson, discussed in the Introduction, suffers from seizures, likely as a
result of prior brain trauma and his parafalcine meningioma resection.*? A seizure is
the result of electrical hypersynchronization of networks of neurons within the cerebral
cortex. %5 In the most striking cases, seizures manifest as violent and rhythmic muscle
contractions associated with a loss of consciousness. ¢ During a seizure, an
individual may involuntarily urinate. 4’ Seizures occur in a variety of settings. In the
case of Johnson, structural brain defects caused by prior head trauma and brain
tumor surgery are very likely seizure triggers. Medications exist that can reduce
seizure events and can be prescribed to an individual suffering from recurrent
seizures. *® These medications have varying degrees of effectiveness, affected by
coexisting health conditions and drug-to-drug interactions. Broadly, medications may
be categorized as pro- or antiseizure, and some medications can both promote and
inhibit seizure occurrences, depending on dosage and other factors. 48

Iil. PENTOBARBITAL: NOT FIT FOR THE PURPOSE

Pentobarbital, a drug in the barbiturate class, % is now the single chemical used to
cause death in the State of Missouri's lethal injection protocol. ®' Prior to the execution
event, inmates may receive varying quantities of the drug midazolam, here intended to
reduce anxiety. 5 Midazolam is a drug in the benzodiazepine class 5% Barbiturates
are used as medical therapy and treatment for intractable seizures.*! Sodium
thiopental, another drug in the *702 barbiturate class, is no longer available worldwide
as a consequence of a prior association with executions. 55 Sodium thiopental used to
be a standard drug administered at the commencement of an anesthetic in the setting
of surgery. ¢ Hospira, the last remaining manufacturer of sodium thiopental,
discontinued production of the drug to avoid a European Union sanction that
proscribes drug manufacturing if that drug could be used in executions. %7
Barbiturates, as a class, possess two properties worth noting: First, aithough
barbiturates are used to treat seizures, drugs in this class may also produce seizures.
Second, barbiturates do not produce pain relief. ¢ Barbiturates are described as “anti-
algesic,” meaning they worsen pain symptoms. 5

CONCLUSION

On November 3, 2015, the Supreme Court effectively issued a temporary stay of
execution for Johnson that overtumed the lower court's decision to dismiss based on
failure to state a claim.®® Johnson contended that his medical condition would lead to
a seizure at the time of his execution, resulting in cruel punishment in violation of the
Eighth Amendment.®' Johnson remains alive on death row. | appended MRI images
of Johnson's brain structure to my affidavit in this case, which showed his brain
defect. 52 These images were, arguably, persuasive in the final decision. MRI imaging
is distinguishable because it creates imaging of extremely high fidelity.® With minor
explanation, nonmedical individuals can understand the significance of these images.
In Johnson's case, the brain defect is easily observed and dramatic. %4

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al.
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In the setting of a planned execution, Johnson's coexisting neurological medical
condition creates an unusual problem for courts and for the medical system. For
courts, execution must not violate the Eighth Amendment. ¢ The use of lethal injection
as the method for execution creates a circumstance not intended to be a medical act
but nonetheless impinges *703 enough that it demands medical consideration. For
medicine, the problem is the opposite. Lethal injection is not a medical act but
approximates it to a sufficient degree that it compels the involvement of doctors. If a
doctor comments or advises on aspects of execution, he or she risks being sanctioned
or reprimanded by professional medical societies.®® From a medical practice
perspective, the doctor-patient relationship is predicated on consent as expressed and
evaluated by a person at liberty. Prisoners have concerns about health that can be
fundamentally different than individuals at liberty. It may be in the interest of a prisoner
to reject medical care, if that care would make them fit for execution. In the
circumstance when a prisoner lacks capacity, a substitute decision maker would be
required to consider treatment, or the rejection of it, in the same fashion as the
prisoner. The Supreme Court seems to agree that Johnson was likely too sick to be
executed, setting the matter aside for the lower courts to decide. Owing to prolonged
periods of delay faced by the average death row prisoner facing execution, coexisting
medical problems are likely to occur. If the state continues to use lethal injection in
some form, the medical questions cannot be easily set aside. Between the interests of
the state and the interests of the medical profession, lethal injection does not offer an
ethical, halfway compromise.
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In this guest post, Joel Zivot, MD, of Emory University Hospital, recounts witnessing an
execution by lethal injection, and faments the secrecy surrounding the identity of
physicians who participate.

| am dropped off at the Georgia Diagnostic and Classification State Prison as a witness to

an execution. i am uncomfortable, but as a physician providing expert anesthesiology
testimony in lethal injection cases, | feel compelled to see this for myself.

The afternoon is hot and muggy, and | am standing in a field bounded by a yellow rope. |
am overdressed in a suit jacket and was not planning on being outside. What does one
wear to an execution?

Several corrections officers soon approach. This staging area is full of corrections officers
in paramilitary regalia. It's off-putting, and | can't help but wonder what the show of
firepower and force is supposed to convey. What army would attack such an event?

| am expected. My name is found on the invited list, and | am addressed politely as Dr.
Zivot, but | am asked to hand over my suit jacket (which actually is a relief) and also my
cell phone, watch, pen, and wallet -- everything except for my driver's license. They
inform me that all will be returned at my departure.

Now | am alone, unable to communicate with anyone or even note the passage of time.
They reassure me that a van will arrive shortly to drive me to the prison. [ am struck by
my loss of independence. Usually, when it is known that | am a physician, some social
deference is shown me without asking, and the loss of control unnerves me. | have been
warned in advance that | cannot protest or | will be refused entry, and so | go along
obediently.
0291a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
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A corrections officer pulls up in a van and takes me to another building where | pass
through a metal detector and am asked to produce my identification. | soon realize that
my driver is actually my guard and | am unsure if he is protecting me or constraining me

We are taken to an office and | am told to wait for further instruction. A clock is on the
wall and | am grateful for that information. Five hours pass. From time to time, | am
provided with an odd selection of food, a sort of prison hospitality. It doesn't feel like |
can refuse these offerings and | cannot imagine what social custom applies here.

At some point, | need to use the restroom and after asking permission, | am followed into
the toilet itself. No one is unkind and some are even pleasant. Still, my loss of freedom is
complete, and deep within this prison I rely on my host/captors to guide me.

An official arrives and informs me that it is time to leave, and we drive to yet another
building. It is dark now and the road is poorly lit, lined by corrections officers in body
armor holding automatic weapons. We pass through a barbed-wire gate, probably 20 feet
in height. The van is trapped in a fenced area. More corrections officers inspect it. They
open the hood and use mirrors to examine its chassis.

When we're waved through, we drive across an open field to a small, unmarked building -
- no larger than a trailer -- next to a basketball court. A van marked "Coroner” pulls up
next to us. Men in body armor, with weapons drawn, guard this building. We wait
outside. The night is still and the air is warm and muggy, typical for Georgia at this time
of year.

Looking at the basketball court, | wonder: who uses it?

in the Execution Chamber

Without notice, the door to the small building opens and | am ushered in. The room is

small and already full of people. Benches are arranged like church pews and the front row
with eight seats is full of men who do not turn around as | take my place, as instructed, in
the second row. In a moment another man sits beside me. | see he has a watch and a pen.

Before me on the other side of a large window | see a man lying on a gurney. The gurney
is tipped forward, head higher than feet -- i@a®2se Trendelerburgdivmy:daxicomsktis arms
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are at 45-degree angles and secured to arm boards with leather straps. He is covered in a
sheet from just below his chin. | count three intravenous puncture sites visible on his
arms. Two are connected to [V tubing that disappears through a small hole in the rear of
the room. Also at the rear, | see the half-mirrored, one-way viewing window.

My eyes drift back to his arms. Oddly, I notice that his fingers are taped palm-down to
each arm board. In the operating room this position might lead to ulnar nerve injury, but
here, | see at once that another purpose is intended. With his fingers secured, he will be
unable to clench his fists, should he be so inclined.

Now the warden stands next to him and asks if he has a statement to make. In a calm
voice, the inmate replies that he does, and the warden informs him that he has 2 minutes.
| wonder if someone is actually timing this. The inmate offers an apology, thanks God and
his family, and is done. This is broadcast to us. The speakers must have been turned on
and off because | heard no other sounds from the chamber until then or after.

The warden leaves that room. Next to the inmate stands a woman in a short white coat. |
see two corrections officers standing motionless on either side of the inmate. [ have no
watch, and | start to count in my head as a way of trying to sort out the timing of all of
this. | try to look at the watch of the person next to me, without him noticing.

The inmate has an apparent change in his respiratory pattern and | assume the execution
has therefore begun. He twitches strongly once, mostly on the left side of his body. | am
looking hard now for something in his breathing or in his movements that | could
construe as consciousness or the lack of it.

| lose count, when, suddenly, one of the corrections officers faints and falls forward,
striking the legs of the inmate. The officer has his eyes open as he falls but he clearly is
without consciousness. It is so startling that | fail to notice if the inmate reacts. In a
moment, the execution chamber fills with people who drag out the unconscious officer
and another assumes his position.

Somewhere in this room are two doctors who are participating in this execution -- but |
wonder why neither of them has come to the aid of the unconscious officer.

The Georgia Secrecy Act

As a practicing doctor, when | see someone collapse in the hospital, | immediately move

towards them. Did the doctors overseeing the execution have qualms about helping
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someone stay alive if it meant leaving their post that required them to monitor the killing

of the inmate? Did a grotesque conflict arise in this unlikely circumstance between their
interest and their duty?

It begins to strike me that they may have a serious ethical problem.

| can't feel sorry for them, but | do see the shame they can bring to my profession if
"doctors” can be hired to assure that death occurs.

Later, | look up the rules about this. The Georgia Composite Medical Board licenses
physicians. Like all medical boards in the U.S. and Canada, it is self-governed by physicians
who set the standards for all who wish to practice medicine in the state. It operates
under legislative authority according to the Medical Practice Act. In this act, to practice
medicine means "to hold oneself out to the public as being engaged in the diagnosis or
treatment of disease, defects, or injuries of human beings.

Life is not a disease, defect, or injury. Nothing in the Medical Practice Act authorizes a
physician to cure someone of his life. In return for being allowed to govern themselves,
physicians who are elected by their peers to run these medical boards are bound to
protect the public interest from those who do not observe the board's ethical and
practice standards. The board is a "public authority” and enjoys certain historic rights and
privileges as well as statutory rights to obtain subpoenas and compel disclosure to help it
discover what it needs to know to govern doctors in their medical practice, or to
discipline those who violate the norms under the Medical Practice Act.

| wonder why the board has allowed the two men who are overseeing the execution to
call themselves physicians.

| dig deeper. It appears these doctors cannot easily be governed by the Georgia
Composite Medical Board because their identity is a state secret.

In Georgia, House Bill 122: Sexual Offender Registration Review Board and Board of
Pardons and Parole Record; Death Penalty Record, signed into law by Governor Nathan

Deal in 2013, contains a provision that protects the identity of these men as a confidential
state secret.

It effectively forbids the state from divulging information on anyone who participates in
executions -- and extends that privacy to "any person or entity that manufactures,
supplies, compounds, or prescribes the drugs, medical supplies, or medical equipment

utilized in the execution of a death sentencg"294a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
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In Georgia, and in other states that have secrecy laws, medical boards are usurped and
the state now authorizes what behavior constitutes acceptable medical practice.

This cannot be permitted. If the state prevents the board from regulating certain doctors,
public health can be undermined in secret. If the state has the power to immunize
physicians from oversight of their peers and colleagues, they have a terrible power to
pervert the delivery of healthcare for some bureaucrat’s idea of the public good. It is a
horrific precedent that can be abused, even with the best of intentions.

Let us not allow the continued slide down that slippery slope. Until now, the Georgia
Composite Medical Board has remained silent. It could, however, mount a case for the
names of the men whom | saw behave discreditably and who should have their licenses
to practice as physicians revoked.

Executions will go on in one way or another, just as they have for centuries, without the
involvement of physicians. A court may weigh the state's interest in providing a cosmetic
appearance of a medical procedure as the veil for an execution by lethal injection against
the ancient constitutional or common law right or freedom of public health, which
includes an effective system of regulating physicians' practice.

If the Georgia Composite Medical Board, or any other state medical board, refuses to be a
plaintiff against the warden for an order of mandamus to force disclosure of the identities
of physicians hired to supervise the lethal injections, then probably any resident in that
state has a sufficient interest in knowing whether the men in question are his or her
doctors (let's call one of them Mr. Jones).

Residents may bring a relator action against the warden and may name the medical
board as a defendant in whose name Mr. Jones moves the court for mandamus. The
citation of the case would read: Georgia Composite Medical Board, ex rel. Jones v.
Warden, Georgia Diagnostic and Classification State Prison.

Final Moments

After the corrections officer fainted, we, the witnesses, sat in stunned silence, although
our attention slowly returned to the inmate. | saw no further breathing and in moments,
perhaps 10 or 15 minutes after the inmate's last statement, the two doctors finally
appeared in the room. Both had stethoscopes and one was wearing a white lab coat.
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3/2/2017 The White Coat: A Veil for State Killing? | Medpage Today
| am struck by the lab coat, worn by TV doctors and in a few medical specialties, although

in the operating room | wear a green top and pants, and in my intensive care unit | wear a
shirt and tie.

So, who is that for? The execution is bloodless.

The doctors listen to the inmate's chest and look into his eyes. This takes a few minutes,
and then they both turn towards the warden. Finally, the speakers turn on as the warden
announces the time of death.

Since neither of these men with their medical equipment came forward when the
corrections officer collapsed, is the white coat merely a veil for state killing in the
execution chamber?

The official record makes no mention of the collapsed corrections officer. | suppose it was
believed to be unnecessary information. The execution did succeed, and the inmate never
once clenched his fists.

Related:

Three Strikes: Time to End Lethal Injection?

lLethal Injection: A Cruel, Painful, Terrifying Execution
Final Exam: Laying Hands on a Death Row Inmate

Viewpoint: Cruel and Unusual Punishment

About Help Center Site Map Terms of Use
Privacy Policy  Advertise with us Your Ad Choices

The material on this site is for informational purposes only, and is not a substitute for medical advice, diagnosis or treatment provided by a qualified health
care provider.
© 2017 MedPage Today, LLC. All rights reserved.
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By ERIK ECKHOLM and JOHN SCHWARTZ MAY 1, 2014

MCcALESTER, Okla. — Early on the morning of Clayton D. Lockett’s scheduled
execution, he defied prison officers seeking to shackle him for the required walk to
get X-rays. So they shocked him with a Taser, Oklahoma’s chief of corrections stated
in an account released Thursday of Mr. Lockett’s final day, before his execution went

awry.

Once Mr. Lockett was in an examining room, the staff discovered that he had
slashed his own arm; a physician assistant determined that sutures would not be

needed.

Hours later on that Tuesday, as his 6 p.m. time for lethal injection approached,
Mr. Lockett lay strapped on a gurney in the execution chamber.

Finding a suitable vein and placing an IV line took 51 minutes. A medical
technician searched both of his arms, both of his legs and both of his feet for a vein
into which to insert the needle, but “no viable point of entry was located,” reported
the corrections chief, Robert Patton, in a letter to Gov. Mary Fallin that her office
released. A doctor, the letter said, “went to the groin area.”

A catheter was inserted into Mr. Lockett’s groin, and officials placed a sheet over
him for privacy. The account did not make clear who inserted the catheter.
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its secret sources of lethal drugs.

The detailed timeline raised further questions about Mr. Lockett’s treatment
before and during the bungled execution and subsequent death. Mr. Patton
recommended indefinitely suspending further executions, an independent review of
what took place, and that he be given power over execution protocol and decision

making, rather than the state penitentiary warden.

“I believe the report will be perceived as more credible if conducted by an
external entity,” Mr. Patton said. The governor had previously called for a review by

state officials.

The account gave greater detail about Mr. Lockett’s final minutes and the frantic
scene that unfolded  er the blinds were drawn on witnesses. With something
clearly going terribly wrong, the doctor “checked the IV and reported that the blood
vein had collapsed, and the drugs had either absorbed into e tissue, leaked out or

bo ,” r.Patton wrote.

The warden called r. Patton, who asked, “Have enough drugs been
administered to cause death?” e doctor answered no.

“Is another vein available, and if so, are there enough drugs remaining?” The
doctor responded no again. Mr. Patton then asked about Mr. Lockett’s condition; the
warden said that the doctor “found a faint heartbeat” and that Mr. Lockett was

UNCONSCIious.

At 6:56, Mr. Patton called off the execution. Ten minutes later, at 7:06, “Doctor
pronounced Offender Lockett dead,” the letter states.

Legal experts on the death penalty said they were surprised, and even shocked,
by several things revealed in the new letter. “I've never heard of a case of an inmate
being Tasered before being executed,” said Deborah Denno, an expert on execution

at Fordham Law School and a death penalty opponent.
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not have a second vein ready in case of problems with the first. “For a state that

executes people,” he said, “they are y bad at it.”

Madeline Cohen, a federal public defender who is counsel to a second prisoner
who was originally to have been executed on Tuesday night, issued a statement

criticizing the incremental release of information.

“Oklahoma is revealing information about this excruciatingly inhumane
execution in a chaotic manner, with the threat of execution looming over Charles
Warner,” she said, referring to the second prisoner. “This most recent information
about the tortuous death of Mr. Lockett, and the state’s efforts to whitewash the

situation, only intensifies the need for transparency.”

Mr. Lockett was condemned for the murder of a 19-year-old woman whom he
shot and buried alive. Mr. Warner was convicted of raping and killing an 11-month-

old girl.

The disorderly execution, Mr. Lockett’s apparent suffering and the legal battles
within Oklahoma that preceded it over the st e’s refusal to disclose where it
obtained execution drugs have drawn international attention to problems with lethal
i ections. Accidents have become more common, experts say, as states, facing
shortages in critical drugs, are trying new drugs and combinations from secret

SOurces.

But Oklahoma officials said that problems with the IV delivery, not the drugs

themselves, accounted for Tuesday night’s problems.

Anesthesiologists said that while they sometimes use a femoral vein accessible
from the groin when those in the arms and legs are not accessible, the procedure is

more complicated and potentially painful.

Putting a line in the groin “is a highly invasive and complex procedure which
requires extensive experience, training and credentialing,” said Dr. Mark Heath, an
anesthesiologist at Columbia University. Oklahoma does not reveal the personnel

9 Get up to 40% off The Times subscription of your choice.
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“There are a number of ways of checking whether a central line is properly
placed in a vein, and had those been done they ought to have known ahead of time
that the catheter was improperly positioned,” Dr. Heath said.

Dr. Joel Zivot, an anesthesiologist at the Emory University School of Medicine,
said that the prison’s initial account that the vein had collapsed or blown was almost

certainly incorrect.

“The femoral vein is a big vessel,” Dr. Zivot said. Finding the vein, however, can
be tricky. The vein is not visible from the surface, and is near a major artery and

nerves. “You can’t feel it, you can’t see it,” he said.
thout special expertise, Dr. Zivot said, the  ure was not surprising.

Alex Weintz, a spokesman for the governor, said that Ms. Fallin could grant a
stay only of up to 60 days, and that a request for an indefinite stay would have to be
made by the attorney general to the state’s Court of Criminal Appeals.

“If he chooses to make th  request, Governor Fallin would support him,” Mr.
eintz said. “Ultimately, Governor Fallin’s goal, as well as Director Patton’s, is to
review the procedures at the Department of Corrections, ensure they work and then

proceed 1 executions in Oklahoma.”

Erik Eckholm reported from M ester, and John Schwartz from New York.

A version of this article appears in print on May 2, 2014, on Page A1 of the New York edition with the
headline: Timeline Describes Frantic Scene at Execution.

© 2017 The New York Times Company
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(Lthana Segura is currently a senior editor for The Intercept, where she will be launching and contributing to the site’s

criminal justice coverage.)

In the decades he spent filing stories from Jacksonville after visits to Florida’s execution chamber, former AP reporter Ron
Word saw a lot that still lingers in the back of his mind. There are the images from the old days of the electric chair: The
executioner’s black hood, only visible through a slit in the wall; or the electrician’s thick rubber gloves, worn in the event of
mechanical problems. And there are the dramatic episodes: the execution of Ted Bundy; electrocutions in which “there were
flames coming off the inmates’ heads”; the botched, bloody death of Allen Lee “Tiny” Davis in 1999, in a special electric chair

built for his 344-pound body, then never used again.

There were the times the Florida Department of Corrections (DOC) tried to alter the narrative. Once, Word remembers, in the
early days of lethal injection, he got a call from prison officials telling him, “You’re gonna’ have to change the times in your
story. They don’t agree with our times.” Word refused. Another time, after the agonizing 34-minute death of Angel Diaz —
executioners pushed the IV needles into his flesh instead of his veins — Word says the DOC “pretty much lied to us that night.”
Prison officials claimed Diaz had some sort of liver problem, “but as it turned out there was nothing wrong with his liver. It

was because of the procedure they used.”

Opinions newsletter

Thought-provoking opinions and commentary, in your inbox daily

That happened around Christmas of 2006. Afterward, Florida temporarily halted executions and revised its protocol. And

that’s when they brought in the moon suits.

“At all Florida lethal injections, a man in a purple moon suit leans over the dying inmate to listen for a heartbeat and feel for a
pulse,” Word reported in the summer of 2007. “After a few seconds, he nods, and the witnesses are informed that the death

sentence has been duly carried out. The man is a doctor, and the gear shields his identity — not just from the prisoner’s family

>

and friends, but from the American Medical Association, whose code of ethics bars members from participating in executions.”
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The moon suits still stick out in Word’s memories. “It kind of surprised me when they first showed up. It was kind of bizarre.”
Regardless, he says, “after two or three executions they quit using them.” The moon suits appeared to attract rather than
deflect attention. Other states had developed less theatrical ways of hiding the identities of doctors who helped them kill

prisoners.

Word was laid off in 2009, after witnessing some 60 executions. Speaking over the phone from Jacksonville, he says that most
of them blend together in his mind. Whether they used the electric chair or lethal injection, state officials aimed to make the
procedure bear as little resemblance as possible to what was actually happening — the taking of a human life. “The result was
the same,” he says, and both involved practiced rituals and procedures that “made it as sanitized as possible.” But Word adds,
“I think it used to be more open than it is now. More transparent.” From what he could tell, “lethal injection was kind of a

learning exercise.”

A learning curve for killing

“Learning exercise” is a pretty good way to describe Florida’s approach to lethal injection these days. On Thursday, the state
plans to execute 55-year-old Robert Henry for a gruesome double murder committed in 1987. To kill him, prison officials will
use a new protocol implemented last fall, which introduced the sedative midazolam into the state’s lethal drug mix. Commonly
used for a variety of medical purposes, including patients undergoing surgery, midazolam had never before been used in
executions until Florida adopted it. It’s also unclear how the state, which is now killing prisoners at a brisk pace, came up with

the idea to use the drug in the first place.

Nevertheless, in a letter to Governor Rick Scott last September, Florida Department of Corrections Secretary Michael Crews
provided lofty assurances that the new procedure “is compatible with evolving standards of decency that mark the progress of

a maturing society, the concepts of the dignity of man, and advances in science, research, pharmacology, and technology.”
“The foremost objective of the lethal injection process,” Crews wrote, “is a humane and dignified death.”

But the first Florida prisoner executed with the new method, William Happ, died last October “in what seemed like a labored
process,” according to a reporter for the Sun Sentinel. “At times his eyes fluttered, he swallowed hard, his head twitched, his
chest heaved.” An AP report said “it appeared Happ remained conscious longer and made more body movements after losing

consciousness than other people executed . . . under the old formula.”

But a circuit court judge later concluded there was “no credible evidence” that Happ had suffered. So Florida stuck with the

new process. Barring a last-minute stay of execution, tomorrow Robert Henry will be the fifth prisoner killed in this manner

In the 2008 case Baze v. Rees, the U.S. Supreme Court upheld the three-drug lethal injection protocol that had been used for
years by most death penalty states. Ironically, a couple years after, many states began moving away from it. Shortages of the

drugs used in that protocol have since forced states find new ways to kill prisoners. Those shortages are in part due to a
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campaign by the U.K.-based human rights group Reprieve. The group has enormous success convincing overseas companies
to bar their drugs from export to the U.S. for use in executions. “Pharmaceutical companies make medicine to cure people,”

Reprieve founder Clive Stafford Smith recently wrote, “so they object to their drugs being used to kill.”

What has followed is chaos, controversy and improvisation, all played out on the bodies of prisoners. States are now choosing
new drugs based more on their availability than on medical science. State prison officials have been inventing protocols as

they go along and conducting what amount to experimental executions.

The trend began in 2010, when diminishing supplies of sodium thiopental—the first drug in the three-drug “cocktail” upheld
by the Court in Rees—prompted death penalty states to get creative in their search for execution drugs. In 2011, I wrote an
article for The Nation describing the consequences in Georgia, where two inmates had recently died with their eyes open—a
grim indication that the sodium thiopental had not worked as intended, and that the men had likely suffered agonizing deaths.
There was also evidence that the drugs had been used past their expiration dates. Lawyers for death row inmates traced source
of the drugs overseas to a sketchy pharmaceutical wholesaler named Dream Pharma, which advertised that it could discreetly

sell “discontinued” and “hard to find” drugs.

Death penalty states have since given up on getting sodium thiopental — its U.S. manufacturer no longer makes the drug, and
European makers are now banned from exporting it for executions — but the scattered, secretive searches have continued.
Today, unregulated compounding pharmacies are increasingly the go-to source (despite few guarantees about the
effectiveness of the drugs they sell) and pentobarbital — a barbituate like sodium thiopental — has become the go-to drug
(despite no guarantees about how it functions in an execution). These changes have come quickly, quietly, and secretively.
After Ohio became the first to use a single lethal dose of pentobarbital to kill a prisoner in March 2011, Texas swiftly
announced that it would do the same. Lawyers for Cleve Foster, the next in line to die, protested the complete lack of
transparency with which the drug had been adopted (which also happened to violate state law). As Foster’s attorney, Maurie
Levin, told me the day before his scheduled execution in April 2011, pentobarbital “has not been vetted. It certainly hasn’t
been vetted in Texas.” (After several stays from the Supreme Court, Foster was executed in September 2012.) Nevertheless,
according to the Death Penalty Information Center (DPIC), fourteen states now plan to use pentobarbital to kill prisoners—

and five more plan to use it going forward.

No state has been more eager to experiment than Ohio, which boasts a number of lethal injection “firsts,” according to the
DPIC. On January 16, the state killed Dennis McGuire using the unprecedented combination of midazolam and the pain
medication hydromorphone. The execution was so dramatically botched that it made international headlines. Horrified
witnesses watched as the 253-Ib McGuire “repeated cycles of snorting, gurgling and arching his back” and appeared to “writhe
in pain,” according to a subsequent lawsuit filed by his family. Making matters worse, state officials had been warned in
advance that the use of the untested drugs put McGuire at risk of a horrific, suffocating death. They went ahead with the

execution anyway.

As Florida’s execution of Robert Henry approaches, his attorneys warn that he, too, is likely to suffer. At an evidentiary
hearing on March 10, Emory University anesthesiologist Dr. Joel Zivot — a vocal critic of this form of lethal injection—said

that “science is being misused and misunderstood” in his case. Zivot testified that Henry’s combined health problems—
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including hypertension, high cholesterol, and coronary artery disease—provide a “high degree of certainty” he will suffer a
heart attack on the gurney. The Florida Supreme Court rejected that argument. In response, Henry’s supporters denounced
the ruling, pointing out that the court had relied on the testimony of “the Government’s go-to doctor for death,” Dr. Mark
Dershwitz. Dershwitz has lent his medical expertise to reassure states of the soundness of their killing protocols in dozens of

cases, including the experiments that led to Ohio’s disastrous execution of Dennis McGuire.

State secrets

Earlier this year, the Florida Supreme Court ordered a hearing in which Florida DOC officials explained what precautions they
take to ensure that inmates experience “a humane and dignified death.” But instead of discussing why and how the state chose
what drugs it uses, the hearing was a farcical discussion of minutia. As A.P. journalist Tamara Lush reported, DOC Assistant
Secretary Timothy Cannon testified that DOC officials had come up with a new way of performing a “consciousness check” on
a prisoner. In his capacity as the execution “team leader,” Cannon testified that whereas he previously used what he called a
“shake and shout”—grabbing an inmate’s shoulders and yelling his name—he now relies on the more subtle “trapezoid pinch,”

or squeezing the flesh between a prisoner’s neck and shoulder.

Cannon also explained that as part of their training, members of the execution team would take turns playing the role of the
condemned. That practice, he said, generated some helpful feedback. “We’ve changed several aspects of just the comfort level
for the inmate while lying on the gurney,” he testified. “Maybe we put sponges under the hand or padding under the hands to
make it more comfortable, changed the pillow, the angle of things, just to try to make it a little more comfortable, more

humane and more dignified as we move along.”

So while Florida DOC officials proved they have pondered the ways in which gurneys can be turned into a cozier death beds,
they provided no answers regarding the efficacy, origin or humaneness of the methods they are using to kill people. In fact, a
spokesperson told the National Journal last fall that the official DOC policy is to refuse “to go into any detail about how or why
the protocol was designed. Those decisions are exempt from public record because they could impact the safety and security of

inmates and officers who are involved in that process.”

But Florida isn’t alone in its secrecy. The Atlantic’s Andrew Cohen has written at length about how “state officials all over the
nation have sought to protect this information from public disclosure.” In Missouri, the only state that still carries out
executions at midnight, state officials are embroiled in an ugly, ongoing battle to deny inmates any information about the
drugs that will be used to kill them. In Georgia, where the federal Drug Enforcement Administration ultimately raided the
Department of Correction in 2011 to seize the supply of sodium thiopental the state got from Dream Pharma, lawmakers have
responded by pushing legislation that would make the origins and procurement of lethal injection drugs a “confidential state
secret.” Other states whose supplies were also raided by the DEA have responded similarly. In Tennessee, which intends to
execute ten prisoners beginning later this year, officials waited for such a secrecy law to pass the state legislature before

announcing the parade of executions. The DPIC estimates that seven states have passed similar laws.
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If today’s executions truly represented the heights of moral advancement suggested by Secretary Crews in his letter to Rick
Scott last fall, it may seem odd that state governments would go to such lengths to keep the public from knowing anything
about them. Of course, part of that is likely due to the success of groups like Reprieve. If states don’t reveal what drugs they’re

using, Reprieve can’t pressure the drugs’ makers to refuse to sell the drugs for executions.

But today’s fight over transparency and lack of concern over botched executions are good reminders of the fundamental lie at
the heart of lethal injection: It is a punishment that, by its very design, has always been rooted in secrecy rather than medical
science. Never mind the rhetoric about “humane and dignified death.” However brutish the electric chair or gas chamber
might appear by comparison, the only thing that truly sets lethal injection apart is that it was devised to mask what it was
doing to its victims. As states have been forced to abandon that original design, lethal injection has been exposed for what it

actually is: an experimental, unscientific form of premeditated killing.

“To hell with them. Let’s do this.”

Perhaps the best illustration of just how little consideration went into the design of lethal injection is the story behind the
development of the protocol later used by most death penalty states and eventually approved by the Supreme Court in Rees. In
a 2007 article for the Fordham Law Review, law professor Deborah Denno explained how Oklahoma first came up with the

idea in 1977.

Like much criminal justice policy, it was based more on hunches and gut reactions than science and empirical data. “At each
step in the political process,” Denno wrote, “concerns about cost, speed, aesthetics, and legislative marketability trumped any
medical interest that the procedure would ensure a humane execution.” Although government-appointed commissions in both
the U.S. and U.K. had by then studied and rejected lethal injection — with the latter finding “a lack of ‘reasonable certainty’

333

that lethal injections could be performed ‘quickly, painlessly and decently”— Oklahoma legislators resurrected the idea after
the U.S. Supreme Court reinstated the death penalty with Gregg v. Georgia in 1976. “Seemingly oblivious to prior concerns,
American lawmakers emphasized that lethal injection appeared more humane and visually palatable relative to other

methods,” Denno wrote,

That the method be “visually palatable” was of particular importance. In Oklahoma, two politicians led the push for lethal
injection: State Rep. Bill Wiseman and state Sen. Bill Dawson. Wiseman was disturbed by the ugliness of electrocutions, later
telling the Tulsa World they were “kind of a combination of Barnum & Bailey and reform.” Describing himself as a reluctant
supporter of executions, he wrote a bill in 1977 to replace the electric chair with lethal injection, which he was convinced would
be more humane. According to the World, he then ‘placed on every legislator’s desk an envelope containing two pictures of a

79

man who had been electrocuted. ‘It looked like seared meat,” he said. ‘Some people just didn’t like it.

As Denno explains, Wiseman was eventually told by his own physician, who was also the head of the Oklahoma Medical
Association, that the organization wanted no involvement in his lethal injection project. Anxious to give the process even the

thinnest medical veneer, Wiseman and Dawson settled on the help of the state’s chief medical examiner, Jay Chapman, who
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candidly admitted that he was more of “an expert in dead bodies” than “an expert in getting them that-way.” Still, he was eager
to help. When the lawmakers expressed concerns over what it could mean for his reputation within the medical community,

Chapman was cavalier. “To hell with them,” he said. “Let’s do this.”

Despite his lacking credentials, Chapman devised the famed “three-drug cocktail” that would become the established protocol
for the rest of the country for years. The first drug (generally sodium thiopental) anesthetized the prisoner. The second
(pancuronium bromide) caused paralysis, including of the muscles used for respiration. And the third (potassium chloride)

stopped the heart.

In combination, the drugs created the impression of a peaceful and humane process — the pancuronium bromide masked any
ugly outward signs of what may have been happening in the prisoners’ bodies. But the states would later discover that if the
anesthetic failed to work properly, the inmates would suffocate, and fall into cardiac arrest. They would experience an
excruciating death, but the paralytic would prevent inmates from crying out or exhibiting obvious signs of distress. The risk of
such suffering was particularly senseless given the lack of evidence that the paralyzing drug played anything other than a
cosmetic role in the process. As a Tennessee judge wrote in 2003, pancuronium bromide serves “no legitimate purpose” aside
from providing the “false impression of serenity to viewers, making punishment by death more palatable and acceptable to
society.” Indeed, as Adam Liptak wrote in the New York Times that year, the “American Veterinary Medical Association
condemns pancuronium bromide” for euthanizing animals, “because, an association report in 2000 said, ‘the animal may

perceive pain and distress after it is immobilized.”

In its ruling in Baze v. Rees years later, the Supreme Court dismissed the AVMA’s position, along with the risks inherent in the
use of pancuronium bromide, concluding that the drug played a legitimate role in providing a “quick, certain death.” But by
then, even Chapman himself — who has expressed disgust at the way his lethal injection protocol has been bungled by
“complete idiots” — had acknowledged that the paralyzing agent may have been a mistake. Asked by CNN in 2007 why he

included it in the first place, he said, “It’s a good question. If I were doing it now, I would probably eliminate it.”

Given that many states are now doing just that as they move onto other lethal injection protocols, the use of pancuronium
bromide has become a mostly moot point. Still, its removal from the process could have one important, if unintended effect: It
could make killing look like killing. As Mike Brickner of the ACLU of Ohio told me after Dennis McGuire’s harrowing death,
“Now that we're using drug combinations where there’s no paralytic, maybe we’re seeing inmates die in ways that were always

‘botched’ — except that their body could not physically show it.”

Such bad optics were precisely what Chapman always wished to avoid. (He has called it “ludicrous,” for instance, to allow
witnesses to watch as execution teams, “feeling nervous and fiddling around,” look for an inmate’s vein.) As the ongoing
controversy over lethal injection continues, Chapman’s legacy as patriarch of the killing cocktail exposes our quest for
“humane executions” for what it really is. It’s less about finding a dignified way for prisoners to die, and more about finding a
way to kill them that preserves the humanity of the prison staff, the medical professionals, and a public largely indifferent to

the Constitutional requirement that prisoners be spared from “torture or lingering death.”
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Chapman himself once reflected that indifference in an exasperated email to Denno, “Perhaps hemlock is the answer for all the
bleeding hearts who forget about the victims—and their suffering—Socrates style . . . the things that I have seen that have been
done to victims [are] beyond belief . . . And we should worry that these horses’ patoots should have a bit of pain, awareness of

anything — give me a break.”

One could perhaps understand Chapman’s perspective, given the time he spent up close with the corpses of murder victims.
But the law does demand a humane death. The initial decision to turn to a man who doesn’t believe in that principle to devise
a method of execution was exceptionally cynical. That Chapman’s lethal injection experiment was then replicated across the

country for decades, despite it’s fundamental flaws, is a shameful history.

Worse, we seem to have learned very little from it. As the anesthesiologist Joel Zivot wrote last December, these states are
“usurping the tools and arts of the medical trade and propagating a fiction.” The state of Florida plans to kill Robert Henry
tomorrow by using a drug designed, tested, and sold for healing. We don’t know its effects when it’s used for killing. To borrow

from Zivot, when it comes to the death penalty, “What appears as humane is theater alone.”
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Ckiahoma Considers Allernative To Lethal Injection

Facing of lethal injection chemicals and of the practice, some states are
considering a return to antiquated execution methods like firing squads and gas chambers — and Oklahoma is
considering using a new type of gas. But experts warn the problem with both new and old methods is the same: They

may violate the Constitution’s ban on cruel and unusual punishment.

“States have painted themselves into a corner with lethal injection and are trying to bring back these old methods,”
Richard Dieter, executive director of the t distributes information abaut
told The Huffington Post Tuesday. “There is no painless method.”

Allegations of torture and cruel and unusual punishment surfaced in the wake of botched lethal injections last year, like

those of Oklahoma inmate CI and . Last month,
while it reviews the state’s protocol.

In response, — which causes

death by depleting the oxygen supply in the blood — as a gas chamber alternative to poisonous hydrogen cyanide gas.

Rep. Mike Christian (R-Oklahoma City), who sponsored the House bill on nitrogen hypoxia, told The Huffington Post via
email that “nitrogen hypoxia is a painless form of capital punishment that is simple to administer, doesn’t depend upon
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three drug cocktail protocol.” (Supply for the three-drug lethal injection cocktail was disrupted after its European

manufacturer to the U.S. for executions.)

Christian noted the idea for nitrogen hypoxia came from a 2014 Slate article on the subject. No countries in the world

use nitrogen gas as a state-sanctioned execution method, according to the article.

Oklahoma state Sen. Anthony Sykes (R-Moore), who sponsored the state Senate version of the nitrogen hypoxia bill,
told the Associated Press the method is “recognized as the most humane by those who oppose the death penalty,”

“it causes a very quick and sudden loss of consciousness and of life almost simultaneously.” Sykes did not
cite a specific expert or entity in his claim and did not immediately respond to The Huffington Post’s request for

comment.

But Fordham Law Professor one of the nation’s foremost death penalty experts, said such claims are

similar to ones death penalty supporters made about lethal injection in the 1970s.

“If you look at all the statements and newspaper clippings made in 1977 when lethal injection was introduced [in
Oklahomal], they sound very similar,” Denno told The Huffington Post. “You would read comments about how this would

be painless and immediate.”

, assistant professor of anesthesiology and surgery at Emory University School of Medicine, told HuffPost

it’s ethically impossible for a doctor to conduct tests — and therefore reach conclusions — on execution procedures.

“No physician is an expert in killing, and medicine doesn’t position itself intentionally in taking a life,” Zivot said. He
added, “There’s no therapeutic use of nitrogen gas, and there’s no way to ethically or practically test if nitrogen gas is a

humane alternative.”

Meanwhile, Utah is considering a measure to if it’s unable to maintain its supply of lethal
injection drugs. In May 2014, Tennessee lawmakers authorized a re-use of the electri as a back-up to lethal

injection. Months later, Tennessee inmates sued the state and called the chair an un

and is the primary method of execution in the 32 states that still
allow the death penalty. Other methods may still be used, typically at the inmates’ discretion. Eight states still have the
electric chair, four have the gas chamber, three still permit hanging and two allow firing squads on certain technicalities.

The last use of the gas chamber was in Arizona in 1999.

Both experts and capital punishment abolitionists have criticized the secretive nature of many state executions. States
are less than forthcoming about many details of the procedure, including protocols; the identity of drug manufacturers;
the identity of prison personnel involved in executions; and what personnel training for executions entails. (Medical
professionals are ethically barred from participating in executions and are only present to declare time of death.) In
2014, The Guardian, The Associated Press and three Missouri newspapers for withholding such

information. Similar lawsuits last year.

Denno said since execution methods don’t have trial runs, any new or adjusted protocol is effectively an experiment on

the inmate.

“You can’t ask a person who was executed if their death was cruel,” Zivot said
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said. “There’s no question that people are dying a slow-death in a very painful way.” e ™ -

While gas chamber victims slowly suffocate, Denno said, electrocution imparts an extra indignity by leaving its victims

“mutilated.”

“Some people scream out when the electricity is first being applied, but you're essentially burning to death,” Denno
explained. “Your body fluids are boiling. One’s eyeballs can pop out — that’s why they put a cap over people’s head.”

In other instances, like that of the 1997 Florida execution of Pedro Medina. the head, skin or hair can catch on fire mid-

execution.

Ironically, Denno said, firing squads are perhaps the most effective execution method. “We’ve had three firing squad
executions in the modern area — since the ‘70s — that have gone off without a hitch,” she said.

Zivot criticized Oklahoma as having shown “a lack of seriousness” about determining whether its methods meet both

ethical and constitutional requirements.

“You're left with the state declaring this to be safe and a form of execution that’s not needlessly cruel,” Zivot said. “I

m

would ask the state, ‘Prove that.
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‘I'ne Utan State Senate voted luesday o nring pack nring
squads if lethal injection drugs become unavailable, which
would make it the only state in the union to allow the
method.

Only three death row inmates have been executed by firing
squad since 1976, all in Utah, with the last being Ronnie Lee
Gardner in 2010. The method is considered cruel by many
Americans; only 12% said they would be open to it in a 2014
NBC News poll. But experts say it may actually be the most
effective way for states to execute inmates.

“Firing squad is the only execution method for which people
are trained,” says Fordham University law professor Deborah
Denno, who studies lethal injection and other execution
methods. “It’s the most certain, the most expert way of
executing and from all we know it would be the quickest.”

In previous executions, Utah has used five gunmen who each
aim at the inmate's heart. One of the executioners fires a
blank, so it remains uncertain as to who fired the fatal shots.
Any trained marksman willing to participate could
theoretically be an executioner, whereas with lethal
injections, prison officials or others with no certified medical
training must hook up death row inmates to I'Vs.

There are few, if any, ways to determine how painful an -
execution by firing squad would be. But it does appear to
bring about death more quickly than lethal injection. In 1977, -
when Gary Gilmore was the first person executed by firing
squad in Utah following the moratorium on capital

punishment in the U.S., a doctor pronounced Gilmore dead
within two minutes.

MORE: Execution Problems Revive Talk of Using Firing
Squads and the Electric Chair

There have been at least two firing squad executions that
could be considered botched. One occurred in 1879, when
Wallace Wilkerson moved just enough for the executioners to
miss his heart. Another came in 1951 when gunmen misfired
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injection. Last year, three lethal injection executions were
considered botched.

“The death probably happens within seconds,” says Dr.
Jonathan Groner, a pediatric surgeon at The Ohio State
University who studies executions. “There is no way to
measure the pain, but there’s anecdotal evidence that it’s
less painful.”

Groner cites several lethal injections in the last year,
including the executions of Clayton Lockett in Oklahoma and
Dennis McGuire in Ohio, which resulted in prolonged deaths
in which witnesses described the inmates groaning and
writhing on the gurney.

But patients who die from heart complications can lose
consciousness within seconds, he says. There is also a bizarre
experiment from 1938 in which doctors monitored the
electrical activity of the heart of a Utah man who was being
executed, which showed that his heart essentially became
inactive within about 20 seconds of the shots being fired.

But over the years, the public has largely decided that firing
squad is cruel in a modern society that has the tools to put
inmates to sleep, which often appears painless. Even
Gardner's brother, Randy, came out this week describing the
brutality of Ronnie's execution in 2010. Death by firing squad
seems like an antiguated and crude practice, whereas death
by lethal injection can appear comparatively humane—even
though it's unclear what sort of pain inmates are in. A
number of legal challenges claim it fails the Eighth
Amendment's prohibition on cruel and unusual punishment.

“Is the firing squad needlessly cruel punishment? The
executed cannot say,” says Joel Zivot, an Emory Healthcare
anesthesiologist who studies executions and lethal injection.
“These days, debates about methods of execution seem to be
setting aside questions of cruelty evaluation and are more
about having any method on hand.”
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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 15-10797
Non-Argument Calendar

D.C. Docket No. 1:15-cv-00523-TWT

KELLY RENEE GISSENDANER,
Plaintiff-Appellant,

VETSUS

COMMISSIONER, GEORGIA DEPARTMENT OF CORRECTIONS,
WARDEN, GEORGIA DIAGNOSTIC AND CLASSIFICATION PRISON,
OTHER UNKNOWN EMPLOYEES AND AGENTS,

Georgia Department of Corrections,

Defendants-Appellees.

Appeal from the United States District Court
for the Northern District of Georgia

(March 2, 2015)

Before ED CARNES, Chief Judge, TJOFLAT and JORDAN, Circuit Judges.

PER CURIAM:
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Kelly Gissendaner masterminded the brutal murder of her husband, Douglas,
by her paramour, Gregory Owen. See , 532 S.E.2d 677, 681
83 (Ga. 2000). Facing impending execution by lethal injection, Gissendaner has
filed a 42 U.S.C. § 1983 lawsuit alleging that the State of Georgia’s method of
execution violates the Eighth Amendment’s prohibition on cruel and unusual
punishment. After holding a hearing, the district court denied Gissendaner’s
request for a temporary restraining order and dismissed her complaint for failing to
state a claim for relief. This is her appeal.'

L. BACKGROUND

The Superior Court of Gwinnett County issued an order on February 9,
2015, directing the Georgia Department of Corrections to execute Gissendaner.
Her execution is scheduled for March 2, 2015. The week after the order was
issued, Gissendaner filed a 42 U.S.C. § 1983 lawsuit challenging the
constitutionality of Georgia’s lethal injection protocol.

The latest iteration of Georgia’s written protocol for lethal injections, which
was adopted on July 17, 2012, establishes a detailed procedure for executing a

condemned prisoner.” The individuals involved in the execution procedure include

! Gissendaner’s unsuccessful challenges to set aside her conviction and death sentence are set
out in , 735 F.3d 1311 (11th Cir. 2013); ,532S.E.2d
677 (Ga. 2000); and , 500 S.E.2d 577 (Ga. 1998).

2 We omit many of those details because they are not relevant to the issues raised in this
appeal.
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an “IV Team” to establish access to one of the prisoner’s veins, a physician to
provide medical assistance during the process, and an “Injection Team” to deliver
the drugs. The IV Team must include at least two trained personnel, one of whom
must be an IV nurse, and the Injection Team must include three prison staff
members trained to deliver the injections. The protocol calls for the IV Team to
initially attempt to provide two “intravenous accesses” for the inj ection.” If the IV
nurse is unable to identify a suitable vein in the prisoner’s legs or arms, the
physician on hand “will provide access by central venous cannulation or other
medically approved alternative.”

Once access to a vein is established, the members of the Injection Team then
administer a series of three injections, one delivered by each team member. The
sequence consists of: (1) an initial 2.5 gram dose of pentobarbital, (2) a second 2.5
gram dose of pentobarbital, and (3) 60 cubic centimeters of saline to flush the IV
line. Regarding the drug used in the first two injections, the protocol specifies only
that it be “pentobarbital.” “If, after a sufficient time for death to have occurred,”

the prisoner “exhibits visible signs of life,” the protocol calls for another five

® Intravenous access means entry to a vein and is typically established with a needle. See
, 541 U.S. 637, 640, 124 S. Ct. 2117, 2121 (2004).

* Central venous cannulation is a technique for gaining access to one of the major veins in an
individual’s body, such as the jugular or femoral veins. Jane M. Lavelle &
Andrew T. Costarino, , in Textbook of Pediatric Emergency
Procedures 247, 247 (Christopher King & Fred M. Henretig eds., 2d ed. 2008)
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grams of pentobarbital to be administered using the same procedure. And if the
prisoner “shows residual signs of life within a reasonable period” of receiving that
second round of injections, the protocol calls for five more grams of pentobarbital
using the same procedure.

In carrying out its written protocol, Georgia has refused to reveal the source
of its pentobarbital or the identities and qualifications of the individuals who will
participate in the execution process. The State has refused to do so based on what
is called its “lethal injection secrecy act,” which was enacted in March 2013 and
took effect that July. See Ga. Code Ann. § 42-5-36(d). The act extends
“confidential state secret” status to the “identifying information” of the individuals
and entities who are involved in carrying out an execution or supplying the drugs
and other materials used in an execution. See id. It provides that such identifying
information “shall be confidential and shall not be subject to disclosure under [a
state public records request] or under judicial process.” Id.

Gissendaner’s § 1983 complaint contains a series of allegations about
Georgia’s lethal injection protocol and the State’s refusal to reveal certain details
about its execution process. Her principal claim regarding the protocol is that
Georgia’s switch in March 2013 from using FDA-approved pentobarbital to

compounded pentobarbital creates a substantial risk that the drugs used in her
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execution will cause her to suffer unnecessary and excruciating pain.” She alleges
that the pharmacies that produce compounded pentobarbital are subject to the laxer
monitoring by, and lower standards of, state pharmacy boards, with a resulting risk
that the drugs they produce will lack the “identity, potency, and purity” that is
ensured by FDA monitoring. She supports her allegations with two sets of
documents. The first is an affidavit from Dr. Larry Sasich that describes the
general risks of using compounded pentobarbital. The second is a series of news
stories about three recent executions using compounded pentobarbital — Michael
Lee Wilson in Oklahoma, Jose Luis Villegas in Texas, and Eric Robert in South
Dakota.

Gissendaner also contends that Georgia obtained its supply of compounded
pentobarbital in violation of both state and federal law. She neither proffers nor
cites any evidence to support this claim. Instead, she argues that Georgia could not
possibly have acquired its compounded pentobarbital without violating state and
federal laws and regulations. For example, she argues that, because the execution
of a prisoner is not a legitimate medical purpose, Georgia has violated the
Controlled Substances Act’s requirements that Schedule II drugs such as

pentobarbital be dispensed only for a “medical purpose,” 21 U.S.C. § 829(c), and

> The terms “FDA-approved pentobarbital” and “compounded pentobarbital” come from the
complaint. The difference between the two, according to the allegations of the complaint, is that
the former is manufactured by a company that is subject to FDA monitoring and standards, while
the latter is produced by a compounding pharmacy that is subject only to state monitoring and
standards.
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pursuant to a “valid prescription” that was “issued for a legitimate medical
purpose,” id. § 830(b)(3)(A)(ii).

In addition to Gissendaner’s claims based on compounded pentobarbital, she
also contends that Georgia’s protocol does not ensure that the IV Team is qualified
to establish reliable intravenous access for a prisoner like her — one who is
female, obese, and at risk for obstructive sleep apnea. She bases that contention on
two sets of documents. The first is a series of newspaper stories describing the
executions (and one attempted execution) of three male prisoners in three other
states: Clayton Lockett in Oklahoma, Angel Diaz in Florida, and Romell Broom in
Ohio. According to those news stories, there were complications in all three
instances because of the difficulty of establishing reliable intravenous access for
the prisoners. The second document is an affidavit from Dr. Joel Zivot, which
states his opinion that establishing reliable intravenous access will be especially
difficult in Gissendaner’s case because she is female and obese. It also states his
opinion that Gissendaner’s obesity puts her at risk for sleep apnea, which can
contribute to choking and gasping during an execution.

Gissendaner also claims that Georgia had aggressively interpreted and
applied its lethal injection secrecy act to prevent her from obtaining the details she

needs to make an Eighth Amendment challenge to the State’s protocol. She

0319a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 319



Case: 15-10797  Date Filed: 03/02/2015  Page: 7 of 19

argues, among other things, that the use of the act is grounds to deny Georgia
officials the presumption of good faith usually afforded to state officials.

In addition to her allegations about Georgia’s lethal injection protocol,
Gissendaner seeks a stay of her execution based on the Supreme Court’s grant of
certiorari In , No. 14-7955, 574 U.S. —, Warner
v. Gross, 2015 WL 302647, at *1 (Jan. 23, 2015). She argues that the grant of
certiorari is a sign the Court will be reshaping its standard for Eighth Amendment
challenges to lethal injection protocols, and that her execution should be stayed so
that she can challenge Georgia’s protocol under the Court’s new standard,
whatever it turns out to be.

Georgia filed a motion to dismiss the complaint and deny Gissendaner’s
motion for a temporary restraining order. After holding a hearing on the motions,
the district court issued a written order reasoning that our decision in Wellons v.
Commissioner, Georgia Department of Corrections, 754 F.3d 1260, 1265 (11th
Cir. 2014), forecloses Gissendaner’s claims because her allegations and evidence
are so similar to those we rejected in Wellons. The district court concluded that
Gissendaner has not demonstrated a substantial likelihood of success on the merits
or stated a claim for relief under the standard established by the Supreme Court in

, 553 U.S. 35, 50-52 128 S. Ct. 1520, 1531-32 (2008) (plurality
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opinion). It denied Gissendaner’s motion for a temporary restraining order,
granted the State’s motion to dismiss, and entered judgment dismissing the action.

Gissendaner then filed in this Court a timely appeal challenging the district
court’s judgment, and a motion seeking a stay of execution

II. DISCUSSION

The standard for granting a temporary restraining order or a stay of
execution is the same. Either action is appropriate only if the moving party
establishes all of the following four elements

(1) a substantial likelihood of success on the merits; (2)that the

preliminary injunction is necessary to prevent irreparable injury;

(3) that the threatened injury outweighs the harm the preliminary

injunction would cause the other litigant; and (4) that the preliminary
injunction would not be averse to the public interest.

Wellons, 754 F.3d at 1263 (quoting , 742 F.3d 1267,
1271 (11th Cir. 2014)). We review the district court’s denial of a motion for a
temporary restraining order only for an abuse of discretion. ,
646 F.3d 1319, 1324 n.2 (11th Cir. 2011). We review de novo the grant of a
motion to dismiss, accepting the complaint’s allegations as true and construing
them in the light most favorable to the plaintiff. , 643 F.3d 1300,

1302 (11th Cir. 2011).
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A.

The State contends that Gissendaner’s § 1983 complaint is time-barred, and
that the district court therefore did not abuse its discretion in denying her motion
for a temporary restraining order or stay. If a complaint is untimely, it will not
succeed on the merits. Crowe v. Donald, 528 F.3d 1290, 1293 (11th Cir. 2008).
Though the district court’s order did not address the statute of limitations when
Georgia raised it as a ground for denying Gissendaner’s motion, we may consider
it as a basis for affirming that court’s judgment. See Wellons, 754 F.3d at 1263;
see also Crowe, 528 F.3d at 1292 (relying on the statute of limitations, instead of
the district court’s actual grounds, because an appellate court may “affirm on any
ground supported by the record”) (quotation marks omitted).

Like other actions brought under § 1983, a challenge to a state’s method of
execution is subject to the statute of limitations governing personal injury actions
in the state where the challenge was brought. , 515 F.3d 1168,
1173 (11th Cir. 2008). Gissendaner brought her claim in Georgia, which has a
two-year statute of limitations period. Crowe, 528 F.3d at 1292 (citing Ga. Code
Ann. § 9-3-33). A claim challenging the state’s method of execution “accrues on
the later of the date on which” direct review is completed by denial of certiorari,

“or the date on which the capital litigant becomes subject to a new or substantially
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changed execution protocol.” McNair, 515 F.3d at 1174.% Of course, a claim that
accrues by virtue of a substantial change in a state’s execution protocol is limited
to the particular part of the protocol that changed. See ,
543 F.3d 644, 647-48 (11th Cir. 2008). In other words, a substantial change to one
aspect of a state’s execution protocol does not allow a prisoner whose complaint
would otherwise be time-barred to make a “‘wholesale challenge” to the State’s
protocol. See id. at 647.

Gissendaner’s state review became final in April 2001, see Gissendaner v

,531U.S. 1196, 121 S. Ct. 1201 (2001), and Georgia adopted lethal

injection as its method of execution in October 2001, see Wellons, 754 F.3d at
1264. So unless Gissendaner’s complaint alleges facts or presents evidence
showing that Georgia’s lethal injection procedure has “substantially changed” in
the twenty-four months before she filed her complaint on February 20, 2015, her
challenge is time-barred. See Wellons, 754 F.3d at 1263—64; Mann v
Palmer, 713 F.3d 1306, 1313—14 (11th Cir. 2013) (stating that factual allegations
and evidence attached to the complaint may establish a “substantial change” in an

execution protocol).

® The McNair opinion refers to “the date on which state review is complete,” and that
occurred on October 1, 1990, 515 F.3d at 1173-74, which is the date that the Supreme Court
denied certiorari review on direct appeal, id. at 1171.

10
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Several of Gissendaner’s claims are untimely because they rely on factual
conditions that have not changed in the past twenty-four months. For example, she
claims that Georgia does not have adequate training and procedures to establish
intravenous access, but she does not identify any change in the past twenty-four
months that Georgia has made either to the prescribed method for establishing
intravenous access or to the requisite qualifications of the individuals on the IV
Team.’

The affidavit from Dr. Zivot relies on the July 17, 2012, written protocol,
which had been in place for more than two years before the complaint was filed.
And the news stories regarding recent executions in other states do not establish a
change in Georgia’s protocol because they are not “evidence of how pentobarbital
is actually administered in [Georgia].” , 674 F.3d 1257, 1262
(11th Cir. 2012). Similarly, Gissendaner claims that the fact that Georgia’s written
protocol does not make any specific provisions for the proper storage of the
execution drugs creates a risk that the drugs will expire before they are used. But
that claim is based on Dr. Sasich’s reading of Georgia’s written protocol, not on

any facts about Georgia’s recent storage practice or any of the recent executions it

7 The risk factors that Gissendaner claims are particular to her execution do not affect the
statute of limitations analysis. She has always been female, and her complaint contains no
factual allegations suggesting that her obesity or her potential sleep apnea (the chance of which
is increased by her obesity) are recent developments.
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has carried out, and the written protocol has been in place since July 17, 2012 —
more than two years before her complaint was filed.

There are two claims in Gissendaner’s complaint that are based on changes
to Georgia’s lethal injection protocol that occurred in the twenty-four months
before she filed her complaint on February 20, 2015. The first is her claim based
on Georgia’s March 2013 change from using FDA-approved pentobarbital to using
compounded pentobarbital. The second is her claim based on Georgia’s lethal
injection secrecy act, which went into effect in July 2013. See Ga. Code Ann.

§ 42-5-36(d).

Any argument that these are “substantial changes™ is squarely foreclosed by
this Court’s decision in Wellons, 754 F.3d at 1263—64. In that case, Georgia
inmate Marcus Wellons also contended that the State had substantially changed its
lethal injection protocol by “changing from pentobarbital to a compound
pentobarbital” and by enacting its “lethal injection secrecy act.” Id. at 1264. We
held that (1) “the Georgia Department of Corrections’ anticipated use of an
adulterated pentobarbital does not establish a significant alteration in the method of
execution™; and (2) the complaint had not “alleged facts sufficient to show that
Georgia’s legal [sic] injection procedure has ‘substantially changed’ based on the
lethal injection secrecy act adopted by the Georgia legislature.” Id. (quotation

marks omitted). Those holdings make good sense. The switch from FDA-
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approved pentobarbital to compounded pentobarbital is not a substantial change
because the switch between two forms of the same drug does not significantly alter
the method of execution. See id. As for the lethal injection secrecy act, it 1s not a
change to the protocol itself. The act merely alters how the State responds to
requests for information about executions, which is different from how it carries
out the protocol.

In any event, Wellons is prior panel precedent that binds us unless
Gissendaner presents facts that are materially different from those presented in

Wellons. See Mann, 713 F.3d at 1313-14.® She has not done that. Indeed, the

affidavit from Dr. Sasich that Gissendaner attaches to her complaint is almost

identical to the affidavit from Dr. Sasich that Wellons attached to his complaint.”

¥ Gissendaner quotes language from our decision in to argue that we
cannot hold that her complaint is untimely unless she is first given an opportunity to seek
discovery in support of her allegations that Georgia has substantially altered its lethal injection
protocol. See 674 F.3d at 1262 (“[T]he district court committed reversible error in dismissing
Arthur’s Eighth Amendment claim without any opportunity for factual development, including
discovery between the parties.”). Arthur does not, however, stand for such a broad proposition.
As we clarified in Mann, a court may dismiss a complaint as untimely — without an evidentiary
hearing or discovery — if the allegations and evidence presented are “materially the same” as
those presented in a previous case in which the denial of relief was affirmed. 713 F.3d at 1313~
14.

° The one difference is that the affidavit attached to Gissendaner’s complaint includes Dr.
Sasich’s opinion that there is a risk that the drug used in Gissendaner’s execution may degrade
before her execution date because Georgia’s written protocol does not contain any express
provisions for storing the pentobarbital used in executions. As we have already explained, that
portion of the Sasich affidavit relies on facts that have been in place for more than two years,
which means any claim based on it is untimely.
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That leaves Gissendaner’s claim that Georgia has acquired its compounded
pentobarbital in violation of federal and state laws. Our decision in Wellons
dictates that this claim is time-barred as well. Wellons held that, given the
similarity in the drugs, the switch from FDA-approved pentobarbital to
compounded pentobarbital was not a substantial change for purposes of the statute
of limitations. See 754 F.3d at 1264. Gissendaner’s allegations regarding the
legality of Georgia’s procurement of compounded pentobarbital are just additional
arguments about why the shift from one form of pentobarbital to another is a
substantial change. Wellons already held that it was not a substantial change, and
the new arguments that Gissendaner raises do not make that decision any less
binding. See Mann, 713 F.3d at 1313 (“[T]he mere act of proffering additional
reasons not expressly considered previously will not open the door to
reconsideration of the [statute of limitations] question by a second panel.”) (second
alteration in original) (quoting , 655 F.3d 1223, 1231 (11th Cir
2011)).

All of the claims in Gissendaner’s complaint are untimely, so the district
court did not abuse its discretion in denying her motion for a temporary restraining

order
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B.

Alternatively, even if her claims were not barred by the statute of
limitations, Gissendaner would be due no relief because her complaint fails to state
a plausible claim for relief. "% To succeed in an Eighth Amendment challenge to a
lethal injection protocol, a prisoner “must establish ‘an objectively intolerable risk
of harm that prevents prison officials from pleading that they were subjectively
blameless for purposes of the Eighth Amendment.”” Chavez, 742 F.3d at 1272
(quoting Baze, 553 U.S. at 50, 128 S. Ct. at 1531 (plurality opinion)). That
requires the prisoner to show two things: “(1) the lethal injection protocol in
question creates ‘a substantial risk of serious harm,” and (2) there are “known and
available alternatives’ that are ‘feasible, readily implemented,” and that will ‘in fact
significantly reduce [the] substantial risk of severe pain.”” Id. (quoting Baze, 553
U.S. at 50, 52, 61, 128 S. Ct. at 1531-32, 1537) (alteration in Chavez).

As for the first requirement, Gissendaner’s allegations and supporting
documents — even when viewed in the light most favorable to her — do not
establish the requisite level of risk. As Wellons makes clear, “where an Eighth
Amendment cruel and unusual punishment claim alleges the risk of future harm,

‘the conditions presenting the risk must be to cause serious

% In dismissing Gissendaner’s complaint, the district court also denied her a stay of
execution based on the Supreme Court’s decision to grant certiorari in Glossip, 2015 WL
302647. It did not abuse its discretion in doing so. See infra Section I1.C.
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illness and needless suffering, and give rise to sufficiently dangers.””
754 F.3d at 1265 (quoting Baze, 553 U.S. at 50, 128 S. Ct. at 1531) (quotation
marks omitted). None of Gissendaner’s factual allegations or evidence present
facts that establish a high level of likelihood that she will suffer serious illness or
needless suffering during her execution.

As for the second showing, Gissendaner does not even attempt “to show that
any . . . alternative procedure or drug is feasible, readily implemented, and in fact
significantly reduce[s] a substantial risk of severe pain.” Id. at 1266 (alterations in
original) (quotation marks omitted). The allegations of the complaint are totally
bereft of: (1) an alternative drug that would substantially reduce the risks she
identifies with compounded pentobarbital; (2) an alternative means of procuring
that alternative drug; or (3) an alternative method of establishing intravenous
access that would substantially reduce the risks she identifies based on her gender,
obesity, and possible sleep apnea. As a result, the claims based on those aspects of
Georgia’s protocol are fatally flawed — as is the claim based on the lethal
injection secrecy act. In an Eighth Amendment challenge, the source of the drug
and the qualifications of the officials administering it are not relevant “[w]ithout a
plausible allegation of a feasible and more humane alternative.” Id. at 1265
(quoting , 741 F.3d 888, 896 (8th Cir. 2014) (en banc)) (quotation

marks omitted).
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For those reasons, in addition to being untimely, Gissendaner’s complaint
fails to state a plausible claim for relief. The district court did not err in dismissing
it

C.

Like her motion in the district court, Gissendaner’s motion in this Court
asserts that, even if she has not met the Baze standard, she nevertheless is entitled
to a stay of execution because of the Supreme Court’s decision to grant certiorari
in Glossip, 2015 WL 302647. She argues that we should stay her execution
because the grant of certiorari indicates that the Court is prepared to modify the
Baze standard, and that modification will affect her prospects for challenging
Georgia’s lethal-injection protocol.

We rejected a nearly identical argument in
of Corrections 507 F.3d 1297 (11th Cir. 2007). There, the district court had
granted the condemned prisoner’s motion for a stay of execution based on the
Supreme Court’s grant of certiorari in Baze. Id. at 1298. We vacated the stay
“because grants of certiorari do not themselves change the law, [and] they must not
be used by courts of this circuit as a basis for granting a stay of execution that
would otherwise be denied.” Id. Our decision in Schwab is the latest in a long line

of cases refusing to assign precedential significance to grants of certiorari. See,

e.g., , 466 F.3d 970, 977 (11th Cir. 2006) (“[A] grant of
17
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certiorari does not change the law.”); , 828 F.2d 662, 66566
(11th Cir. 1987) (“A grant of certiorari does not constitute new law.”); Thomas v

, 788 F.2d 684, 689 (11th Cir. 1986) (“The grant of the writ of
certiorari . . . is no authority to the contrary; any implications to be drawn
therefrom may be discerned by application to the Supreme Court.”). Until the
Supreme Court issues a decision that actually changes the law, we are duty-bound
to apply this Court’s precedent and to use it and any existing decisions of the
Supreme Court to measure the likelihood of a plaintiff’s success on the merits.
And as we have already explained, this Court’s precedent forecloses her claims.
See supra Section I1.B.

In addition, our determination that Gissendaner’s complaint is untimely, see
supra Section II.A, means that a decision by the Supreme Court in Glossip is not
likely to affect her chance of success on the merits. A time-barred complaint
cannot justify a stay of execution, regardless of whether its claims have merit. See
Henyard, 543 F.3d at 647; cf. , 440 F.3d 262, 263—64 (5th Cir.
2006) (explaining that a pending Supreme Court decision was irrelevant to the
prisoner’s cause of action given that “he is not entitled to the relief he seeks due to
his dilatory filing™); , 440 F.3d 221, 223 (5th Cir. 2006)

(applying the same principle).
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Because Gissendaner has not established a substantial likelihood of success
on the merits, she is not entitled to a stay of execution. See Chavez, 742 F.3d at
1273.

III. CONCLUSION

The district court’s order denying Gissendaner’s motion for a preliminary

injunction and dismissing her complaint is AFFIRMED. Gissendaner’s motion

for a stay of execution is DENIED.
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AFFIDAVIT OF JOEL ZIVOT, M.D., FRCP(C)

1, Joel Zivot, being of sound mind and lawful age, hereby state under penalty of perjury

as follows:

1. I am an assistant professor and senior member of the Departments of Anesthesiology
and Surgery, Emory University School of Medicine, in Atlanta, Georgia. I am the
Medical Director of the Cardiothoracic Intensive Care Unit at Emory University Hospital.
I am also the fellowship director for training in Critical Care Medicine. I hold board
certification in Anesthesiology from the Royal College of Physicians and Surgeons of
Canada and The American Board of Anesthesiology. | am board-certified in Critical Care

Medicine from the American Board of Anesthesiology.

2.1 have practiced anesthesiology and critical care medicine for 20 years and, in that

capacity, | have personally performed or supervised the care of over 40,000 patients.
ty

3.1 hold a medical license from the state of Georgia, and have held unrestricted medical
licenses in Ohio, the District of Columbia, Michigan, and the provinces of Ontario and
Manitoba. I hold a license to prescribe narcotics and other controlled substances from the

U.S. Drug Enforcement Administration (DEA).

o0
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4.1 have been consulting with attorneys with the Federal Defender Program for Georgia
death row prisoner Kelly Gissendaner regarding Ms. Gissendaner’s medical condition

and the risks attendant to executing her by lethal injection.

5.1 have reviewed a document entitled “Georgia Department of Corrections Georgia
Diagnostic and Classification Prison Lethal Injection Procedures™ dated July 17, 2012.
This lethal injection protocol has several serious flaws with respect to its use in the

execution of Kelly Gissendaner.

6. According to sections I.A.5 and I1.D.3, intravenous access will be started by an
individual expert in this practice. But expertise in intravenous access for health-care
purposes would provide little guidance for how to obtain intravenous access for use in
lethal injections. Many people with expertise in a health-care setting would lack the
expertise necessary to overcome the challenges posed by the setting and circumstances of

lethal injection.

7. The protocol states that intravenous access takes place in the execution chamber when
the inmate is already restrained. Placing an intravenous line requires the application of a
tourniquet to the arm followed by the search for a vein. In a situation when an inmate is
nervous or participating involuntarily, intravenous access is even more difficult. The
person choosing the vein would also have to account for the effect of the restraints on the

viability of the vein selected.
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8. The standard of placing an intravenous line directs that the selected vein must be the
most prominent vein for the purpose. If the first attempt to choose a vein fails, each
subsequent attempt should occur in an increasingly undesirable vein. Therefore, repeated
attempts are actually increasingly unlikely to succeed. The placing of intravenous

catheters is painful, and that pain only increases with multiple, prolonged attempts.

9. According to section I1.D.3. if the execution team cannot obtain peripheral intravenous
access, a physician will provide access by central venous cannulation. The standard of
care for that procedure requires the use of ultrasound to locate a central vein. Georgia’s
lethal injection protocol makes no mention of the details of the central venous access
technique with respect to the use of ultrasound. Many physicians lack the necessary skill
to use ultrasound and to place central venous access. The lethal injection protocol offers

no guarantee that the physicians on hand possess the necessary skills set to place central

venous access,

10. Failed central venous access occurred in the execution of Clayton Lockett in
Oklahoma. In that case, the execution team attempted central vascular access, but they
failed. The team did not use ultrasound to guide catheter placement, and their failure to

do so, confirmed by post-mortem examination, resulted in what is widely acknowledged

as an excruciatingly painful death.
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11. 1 have been informed that Kelly Gissendaner is a 46-year-old woman with a height of
5 feet 10 inches and a weight of 210 pounds. This corresponds to a Body Mass Index
(BMI) of 30.1 kg/m? and puts her in the “obese” category. Intravenous access is very
difficult to obtain in obese individuals. Female gender also is a risk factor for difficult
intravenous access, as their venous systems tend to be smaller than those of men. As a
result of Kelly Gissendaner’s diagnosis of obesity and her gender, [ anticipate that
establishing intravenous access will be extremely difficult. Obesity is also a known risk

factor for obstructive sleep apnea (OSA).

12. In the execution of Dennis McGuire in the state of Ohio, it was determined that Mr.
McGuire suffered from OSA. The execution of Mr. McGuire was widely observed to be

cruel because his OSA resulted in choking and gasping.

13. STOP-Bang is a questionnaire administered to predict OSA. In order to establish the
true risk for OSA in Kelly Gissendaner, it would be necessary to examine her, administer

a STOP-Bang questionnaire, and obtain an appropriate medical history.

14. In section I1.C.4, the nature of the drug and dosage intended for sedation are not
stated. In a person with OSA, sedation drugs can result in an exaggerated response

leading to premature airway obstruction and choking.
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15. According to section I1.E.2 of the execution protocol, 2.5 gms of pentobarbital are
injected in two separate injections. The sodium salt of pentobarbital, known by the trade
name Nembutal, is the only Food and Drug Administration form of pentobarbital that is

suitable for human injection. The final concentration of this compound is 50 mg/ml, and

the pH is 9.5.

16. The state of Georgia obtains pentobarbital from a compounder whose identity is

secret. It is impossible to verify the purity and safety of the drug.

17. pH is a scale that describes the strength of acids and bases. A drug with a pH of 9.5 is
a very caustic compound. It will burn when injected. If an execution-team member were
to inadvertently inject pentobarbital directly into the tissue (through, for example,
improper placement of the intravenous line) that tissue will be seriously and irretrievably

damaged. This tissue destruction would result in intense pain for Ms. Gissendaner.

18. As a result of these facts, I hold the position that if the State of Georgia proceeds with
the execution of Kelly Gissendaner as outlined in the referenced lethal injection

procedures, she will suffer an excruciating death.

Further affiant sayeth not.

[ swear or affirm that the foregoing statements are true and accurate.
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No. SC14-1178
EDDIE WAYNE DAVIS,
Appellant,

Vs.

STATE OF FLO A,
Appellee.

[July 7,2014]
PER CURIAM.

Eddie Wayne Davis, a prisoner under sentence of death for whom a death
warrant has been signed, appeals the circuit court’s denial of his successive motion
for postconviction relief, which was filed pursuant to Florida Rule of Criminal
Procedure 3.851 after his death warrant was signed. We have jurisdiction. See art.
V, § 3(b)(1), Fla. Const. For the reasons set forth below, we affirm the circuit
court’s denial of postconviction relief. In addition, we deny Davis’ motion for stay
of execution, which he filed on June 23, 2014.

BACKGROUND
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Davis was convicted of the first-degree murder of eleven-year-old Kimberly
Waters, as well as burglary with assault or battery, kidnapping a child under
thirteen years of age, and sexual battery on a child under twelve years of age. The
murder conviction was based on Davis’ confession and several pieces of
incriminating evidence linking Davis to the crime, including DNA evidence that
revealed Davis’ DNA matched scrapings taken from the victim’s fingernails and
blood on boots found in Davis’ recently vacated trailer that was consistent with the
victim’s blood. After the jury unanimously recommended the death penalty, the
trial court imposed a sentence of death for the murder conviction. The trial court
found that the following aggravators applied to the murder: (1) the murder was
committed by a person under sentence of imprisonment; (2) the murder was
committed during the commission of a kidnapping and sexual battery; (3) the
murder was committed for the purpose of avoiding or preventing a lawful arrest;
and (4) the murder was especially heinous, atrocious, or cruel. , 698
So.2d 1182, 1187 (Fla. 1997). As statutory mitigation, the trial court found that
the murder was committed “while the defendant was under the influence of
extreme mental or emotional disturbance and gave this factor great weight.” Id. In

addition the trial court found several nonstatutory mitigating circumstances.'

1. Specifically, the trial court found: (1) Davis was capable of accepting
responsibility for his actions and showed remorse for his conduct in this case and
offered through his attorneys to plead guilty (assigned medium weight); (2) Davis

S0
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This Court affirmed Davis’ convictions and death sentence on direct appeal.
Id. at 1194. Davis subsequently filed a motion for postconviction relief, which the
circuit court denied following an evidentiary hearing. On appeal, this Court
affirmed the circuit court’s denial of postconviction relief and denied Davis’
accompanying petition for a writ of habeas corpus. , 875 So. 2d 359,
374 (Fla. 2003). Additionally, Davis sought habeas corpus relief in the federal
courts, which was also denied. , No. 8:04—<cv-2549—-T-27TMAP,
2009 WL 860628, at *44 (M.D. Fla. Mar. 30, 2009). Following the federal district
court’s denial of his petition for a writ of habeas corpus, Davis sought a certificate
of appealability, which was subsequently denied by the Eleventh Circuit Court of

Appeals. , No. 09-11907-P (11th Cir. Sept. 8, 2009)

exhibited good behavior while in jail and prison (assigned little weight); (3) Davis
demonstrated positive courtroom behavior (assigned very little weight); (4) Davis
is capable of forming positive relationships with family members and others
(assigned very little weight); (5) Davis had no history of violence in any of his past
criminal activity (assigned very little weight); (6) Davis did not plan to kill or
sexually assault the victim when he began his criminal conduct (assigned very little
weight); (7) Davis cooperated with the police, confessed his involvement in this
crime, did not resist arrest, and did not try to flee or escape (assigned little weight);
(8) Davis has always confessed to crimes he has been arrested for in the past,
accepted his responsibility, and pled guilty (assigned medium weight); (9) Davis
suffered from the effects of being placed in institutional settings at an early age and
by spending a significant portion of his life in such settings (assigned very little
weight); and (10) Davis obtained his GED while in prison and participated in other
self-improvement programs (assigned medium weight). Id.
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On June 2, 2014, Governor Rick Scott signed a death warrant for Davis, and
the execution was set for July 10, 2014. Subsequently, Davis filed a successive
motion for postconviction relief, pursuant to Florida Rule of Criminal Procedure
3.851, in which he raised the following three claims: (1) an as-applied challenge to
Florida’s lethal injection protocol based on his allegation that he suffers from the
medical condition porphyria; (2) that he is not eligible for the death penalty
because, although age twenty-five at the time of the murder, he was “the functional
equivalent of a child”; and (3) that his clemency proceedings were
unconstitutional. The circuit court denied each of Davis® claims without holding
~ an evidentiary hearing. In summarily denying Davis’ challenge to Florida’s lethal
injection protocol, the circuit court stated that Davis had “not met his burden to
demonstrate that the risk to him is sure or very likely to cause serious illness and
needless suffering” because Davis had “not provided the Court with any evidence
that the injection of Midazolam [as the first drug in the protocol] will not have the
desired effect of rendering the Defendant unconscious and insensate and thereby
eliminating any pain on the part of the Defendant as a result of his possible
condition of suffering from Porphyria.”

Davis appealed the circuit court’s order, arguing that the circuit court erred
in summarily denying his three claims, and also filed a motion for stay of

execution. Along with his motion for stay of execution, Davis attached an
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affidavit, which he had not produced during the circuit court proceedings, alleging
that he suffers from the medical condition porphyria, and that the use of
midazolam hydrochloride as the first drug of Florida’s lethal injection protocol, as
applied to him, is unconstitutional. Specifically, the affidavit of Dr. Joel Zivot
stated that it is his expert medical opinion “that a substantial risk exists that, during
the execution, Mr. Davis will suffer from extreme or excruciating pain as a result
of abdominal pain, tachycardia, hypertension, nausea, and vomiting.” Based on
the allegations in the affidavit and our constitutional obligation to ensure that the
method of lethal injection in this state comports with the Eighth Amendment, we
relinquished jurisdiction to the circuit court, consistent with our prior decisions in
, 133 So. 3d 511, 515 (Fla.), , 134 S. Ct. 1376 (2014),

and , 134 So. 3d 938, 944 (Fla.), , 134 S. Ct. 1536
(2014), to permit the parties and the circuit court to address the allegations in Dr.
Zivot’s affidavit, as related to Davis’ as-applied challenge. See , No.
SC14-1178 (Fla. Sup. Ct. order filed June 26, 2014). After holding a hearing and
taking testimony, the ‘circuit court ultimately denied Davis’ claim.

In addition to his claim on appeal regarding the circuit court’s denial of his
as-applied challenge to Florida’s lethal injection protocol, Davis also asserts that it
was error for the circuit court to allow the State’s expert, Dr. Roswell Lee Evans,

to render an expert opinion regarding Davis’ as-applied challenge. Further, Davis
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also appeals the circuit court’s summary denial of his claims regarding his
eligibility for the death penalty and the constitutionality of his clemency
proceedings. For the reasons that follow, we affirm the postconviction court’s
denial of relief and deny Davis’ motion for stay of execution.
ANALYSIS

Before this Court, Davis argues that the circuit court erred in denying his as-
applied challenge to Florida’s lethal injection protocol, and that the circuit court
erred in summarily denying his remaining two claims: that he is not eligible for the
death penalty because, although age twenty-five at the time of the murder, he “was
the functional equivalent of a child” and that his constitutional rights were violated
during the clemency proceedings. We address each claim in turn.

As-Applied Challenge to ’s Lethal Iniection Protocol

In his first issue on appeal, Davis argues that the circuit court erred in
denying his as-applied challenge to Florida’s lethal injection protocol. Davis
contends that because he allegedly suffers from a medical condition called
porphyria, the use of midazolam hydrochloride as the first drug of Florida’s lethal
injection protocol, as applied to him, is unconstitutional. “[M]ixed questions of
law and fact that ultimately determine constitutional rights should be reviewed by
appellate courts using a two-step approach, deferring to the trial court on questions

of historical fact but conducting a de novo review of the constitutional issue.”

0344a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 344



Henry, 134 So. 3d at 946 (quoting , 803 So.2d 598, 605 (Fla.
2001)).

As this Court has repeatedly recognized, “in order to prevail on an Eighth
Amendment challenge, a claimant must show that ‘the conditions presenting the
risk must be sure or very likely to cause serious illness and needless suffering, and
give rise to sufficiently dangers.” ” Howell, 133 So. 3d at 521 (quoting

, 108 So. 3d 558, 562 (Fla. 2012)). “In other words, ‘there must be a
substantial risk of serious harm, an objectively intolerable risk of harm that
prevents prison officials from pleading that they were subjectively blameless for
purposes of the Eighth Amendment.” ” Id. (quoting Pardo, 108 So. 3d at 562)
“This heavy burden is borne by the defendant—mnot the State.” Id.

As an initial matter, Davis contends that it was error for the circuit court to
allow the State’s expert, Dr. Evans, to testify with respect to Davis’ as-applied
challenge to Florida’s lethal injection protocol. Specifically, Davis asserts that
because Dr. Evans is not an anesthesiologist and has no experience treating
patients with porphyria or in administering midazolam, his testimony on Davis’ as-
applied challenge was pure speculation.

With respect to when the introduction of expert testimony is proper, section
90.702, Florida Statutes (2013), provides as follows

If scientific, technical, or other specialized knowledge will assist the
trier of fact in understanding the evidence or in determining a fact in
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issue, a witness qualified as an expert by knowledge, skill, experience,
training, or education may testify about it in the form of an opinion or
otherwise, if:

(1) The testimony is based upon sufficient facts or data;

(2) The testimony is the product of reliable principles and methods;
and

(3) The witness has applied the principles and methods reliably to the
facts of the case.

This Court has previously stated that, “[t]he qualification of a person as an expert
is within the sound discretion of the trial judge.” , 926 So. 2d
1118, 1134 (Fla. 2006). Further, a trial court “has broad discretion in determining
the range of the subjects on which an expert can testify, and the trial judge’s ruling
will be upheld absent a clear error.” Id.

The record indicates that Dr. Evans’ educational background, academic
experience, and clinical experience were presented prior to his testimony.
Although defense counsel objected to Dr. Evans being called as an expert in
pharmacology, the circuit court overruled defense counsel’s objection after
allowing the defense to undertake voir dire and hearing additional testimony
regarding Dr. Evans’ qualifications. The record demonstrates that Dr. Evans’
background along with his review of pertinent scientific literature allowed him to
assist the finder of fact in addressing Davis’ as-applied challenge to Florida’s lethal
injection protocol. Accordingly, we conclude that it was not error for the circuit

court to allow Dr. Evans to testify as an expert in this case with respect to Davis’
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as-applied challenge to Florida’s lethal injection protocol. Alternatively, even if
the circuit court did not consider Dr. Evans’ testimony, Davis would still be unable
to carry his burden of proof for this claim because Dr. Zivot failed to demonstrate
that the injection of midazolam, as the first drug in the lethal injection protocol,
would not render Davis unconscious and insensate prior to him experiencing any
possible symptoms of a porphyria attack.

At the June 30, 2014, hearing, the circuit court assumed, for purposes of this
claim, that Davis suffers from the medical condition alleged in Dr. Zivot’s
affidavit, even though no finding was made to this effect. In support of his claim,
Davis called Dr. Zivot, the Medical Director of the Cardiothoracic Intensive Care
Unit at Emory University Hospital and a faculty member of the Department of
Anesthesiology and Surgery at Emory University School of Medicine. The circuit
court summarized Dr. Zivot’s testimony as follows: “Dr. Zivot testified that, in his
opinion, the injection of 500 mg of midazolam will cause an increased
accumulation of porphyrin in Mr. Davis’ tissues and the possible acute onset of
porphyria symptoms including abdominal pain, tachycardia, high blood pressure,
nausea, possible vomiting and resulting pain from those symptoms.”

In response, the State called Dr. Evans, a doctor of pharmacology who is a
dean and professor at the Harrison School of Pharmacy at Auburn University. The

circuit court summarized Dr. Evans’ testimony as follows:

0347a RUSSELL BUCKLEW v. GEORGE LOMBARDYI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 347



Dr. Evans testified that the injection of midazolam will cause
the Defendant to go into a state of unconsciousness within the time it
takes for a person to count to ten and then backwards to zero. A
person injected with 500 mg of midazolam will be totally unconscious
within two to three minutes and in a comatose state soon thereafter.
Dr. Zivot agreed that the person injected with the large dose [of]
midazolam will be unconscious within two to three minutes.

After considering this testimony and argument from the parties, the circuit
court denied Davis’ as-applied challenge, rejecting the claim that Davis’ execution
would violate the Eighth Amendment:

In this case, the Defendant has not met his heavy burden to
establish that he is “ ” to experience serious illness
or needless suffering. The very purpose of the initial injection of
midazolam is to render the Defendant unconscious before further
proceeding with the execution. There is a chance that the Defendant
may suffer an acute onset of porphyria by an accumulation of
porphyrin in his tissues which could lead to the onset of pain but,
based on the evidence presented, it is the Court’s conclusion that the
effects of midazolam will have rendered the Defendant unconscious
and probably comatose by the time there is any risk of pain. The
Defendant will be both unconscious and insensate before he would
experience any possible onset of pain or a porphyria attack.

We conclude that the circuit court’s factual findings are supported by
competent, substantial evidence, and that the circuit court did not err in its legal
conclusions. Dr. Evans testified that having porphyria will not “interfere with
[Davis’] ability to be placed unconscious and rendered insensate” by the injection
of midazolam. Dr. Evans further testified that midazolam will render an individual
unconscious within the span of time necessary to count down from ten to one, and

would effectively place an individual in a coma within “5 to 10 minutes.” Dr.
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Zivot similarly testified that fifty milligrams of midazolam, which is ten times less
than the dose administered under Florida’s lethal injection protocol, would render
an individual unconscious within “a matter of a few minutes.”

Although Dr. Zivot testified that the amount of midazolam contemplated by
the execution protocol “will lead to a porphyria crisis,” and a porphyria attack
could “potentially” occur within minutes of the introduction of midazolam, Dr.
Zivot did not present any evidence that this result was sure or very likely to occur.
In fact, Dr. Zivot’s testimony was directly refuted by Dr. Evans, who stated, in
discussing how a porphyria attack proceeds, that “regardless of what drug is
inducing the increased production of porphyrin, it’s not an immediate response.”
Dr. Evans stated that it was his professional opinion that it was “highly unlikely”
that Davis would suffer from the symptoms of a porphyria attack before the onset
of the midazolam and, when asked whether an attack could take place within
minutes, responded, “I don’t think so. I think you’re talking about hours and
maybe days.” The circuit court credited Dr. Evans’ testimony that any possible
porphyria attack would occur, if at all, only after Davis was rendered unconscious
and insensate by the injection of midazolam.

Davis has not demonstrated that Florida’s lethal injection protocol—as
applied to him—yviolates the Eighth Amendment to the United States Constitution

because he has not shown that allegedly suffering from porphyria creates a
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“substantial risk of serious harm.” Howell, 133 So. 3d at 521. Specifically, Davis
has not met his “heavy burden” to show that the injection of midazolam in the
amount prescribed by the lethal injection protocol will not render him unconscious
and insensate before he suffers any of the effects of a possible porphyria attack.

Accordingly, the postconviction court did not err in denying Davis’ as-
applied challenge to Florida’s lethal injection protocol, and we affirm the circuit
court’s denial of relief. Additionally, for the same reasons that we conclude the
circuit court did not err in denying relief on this claim, we deny Davis’ motion for
stay of execution, which is premised on the same as-applied challenge to Florida’s
lethal injection protocol. See , 708 So.2d 941, 951 (Fla. 1998)
(explaining that a stay of execution on a successive motion for postconviction
relief is warranted only where there are substantial grounds upon which relief
might be granted).

Ineligibility for the Death Penalty

In Davis’ second claim on appeal, he asserts that he is ineligible for the
death penalty, relying on allegedly newly discovered evidence regarding the effects
of alcoholism and sexual abuse on brain development in children, and the United
States Supreme Court’s decision in , 543 U.S. 551, 578 (2005),
which held that “the Eighth and Fourteenth Amendments forbid imposition of the

death penalty on offenders who were under the age of 18 when their crimes were
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committed.” Although he acknowledges that he was actually twenty-five years old
when he committed the crimes, Davis contends that he “was the functional
equivalent of a child” because he “likely had the mind of a juvenile” as opposed to
his actual chronological age, and thus, his execution would be unconstitutional

In addressing a similar constitutional challenge to a defendant’s death
sentence premised on Roper, this Court stated in ,46 So. 3d
535, 561 (Fla. 2010), that we have “consistently rejected such claims in cases
where the defendant was not below eighteen years of age at the time of the
criminal offense.” Thus, because this Court has held that “Roper only prohibits the
execution of those defendants whose age is below eighteen,” Hill v.
State, 921 So. 2d 579, 584 (Fla. 2006), Davis’ challenge is without merit.

While Davis acknowledges that he was over the age of eighteen at the time
of the crimes, he nevertheless asks this Court to reconsider its precedent on the
issue based on allegedly newly discovered evidence, consisting of recently
published studies addressing the effects of alcoholism and sexual abuse on brain
development, that he asserts illustrate that he “was the functional equivalent of a
child,” which renders him ineligible for the death penalty. Davis also “requests a
stay from execution, and an evidentiary hearing to litigate the weight to be
afforded the statutory and non-statutory mitigators related to age and maturity

levels™ in light of the recently published studies.
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After thoroughly reviewing the record, we cannot find any indication that
Davis ever previously argued or presented any evidence regarding his claim that he
was the “functional equivalent of a child” at the time of the murder. At trial,
Davis’ theory of mitigation, as found by the trial court, was that he committed the
murder while he was under the influence of an extreme mental or emotional
disturbance. See Davis, 698 So. 2d at 1187. In finding the existence of this
mitigating circumstance, the trial court stated that

it is apparent to this Court the defendant came from a dysfunctional

family; the defendant is an alcoholic, with low self-esteem; the

defendant had an abused, neglected childhood; the defendant has had

learning disabilities, which he has overcome; the defendant is

immature for his age; the defendant may have an anti-social

personality disorder; the defendant may have suffered from post-

traumatic stress disorder; the defendant has suffered from chronic

depression and anxiety; the defendant has had poor impulse control

and defective judgment at times and the defendant has suffered from
attention deficit hyperactivity disorder.

, No. CF94-1248A1-XX (Fla. 10th Jud. Cir. Ct. order filed June 30,
1995).

Further, on direct appeal and in seeking postconviction relief, Davis did not
assert any claims analogous to the one he now raises before this Court, after the
signing of his death warrant. Instead, on direct appeal, Davis failed to raise a claim
involving his “emotional development,” see Davis, 698 So. 2d 1182, and, in his
postconviction proceedings, Davis argued with respect to his mental health only

that his penalty-phase counsel was ineffective for failing to present expert
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testimony on post-traumatic stress disorder that Davis suffered as a result of prior
sexual abuse. See Davis, 875 So. 2d at 369. Further, between the time of the
Roper decision in 2005 and these post-warrant proceedings, Davis has never raised
a claim based on Roper.

Rule 3.851 provides the applicable pleading requirements for initial and
successive postconviction motions. Fla. R. Crim. P. 3.851(e)(1)-(2). Davis’ post-
warrant motion is subject to the rules governing postconviction motions, which
require the defendant to submit “a detailed allegation of the factual basis for any
claim for which an evidentiary hearing is sought.” , 89 So. 3d 844,
855 (Fla. 2011) (quoting Fla. R. Crim. P. 3.851(e)(1}(D)).

An evidentiary hearing on a rule 3.851 motion “should be held ‘whenever
the movant makes a facially sufficient claim that requires a factual
determination.” ” Pardo, 108 So. 3d at 560 (quoting Parker, 89 So. 3d at 855)
“However, ‘[pJostconviction claims may be summarily denied when they are
legally insufficient, should have been brought on direct appeal, or are positively
refuted by the record.”  Id. at 560-61 (quoting Parker, 89 So. 3d at 855). Because
the circuit court denied Davis’ claim without holding an evidentiary hearing, we
review the circuit court’s decision de novo, “accepting [Davis’] factual allegations
as true to the extent they are not refuted by the record, and affirming the ruling if

the record conclusively shows that [Davis] is entitled to no relief.” ,
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91 So. 3d 769, 774 (Fla.) (quoting , 3 So. 3d 1000, 1005 (Fla.
2009)), , 132 S. Ct. 1904 (2012).
This Court has set forth a two-prong test that a defendant must satisfy in
order to obtain relief based on newly discovered evidence
First, the evidence must not have been known by the trial court, the
party, or counsel at the time of trial, and it must appear that the
defendant or defense counsel could not have known of it by the use of

diligence. Second, the newly discovered evidence must be of such
nature that it would probably produce an acquittal on retrial.

, 14 So. 3d 985, 990 (Fla. 2009) (citing , 709 So. 2d
512, 521 (Fla. 1998)). “If the defendant is seeking to vacate a sentence, the second
prong requires that the newly discovered evidence would probably yield a less
severe sentence.” 1d.

The studies cited by Davis, addressing the effects of alcoholism and sexual
abuse on brain development, do not constitute newly discovered evidence. This
Court has previously stated that it “has not recognized ‘new opinions’ or ‘new
research studies’ as newly discovered evidence.” Sc , 969 So. 2d 318,
325 (Fla. 2007). The articles that Davis relies upon fall squarely within this
subject area and therefore do not constitute newly discovered evidence. See Farina
v. State, 992 So. 2d 819 (Fla. 2008) (table decision) (holding that a “study on brain

mapping is not newly discovered evidence”); Schwab, 969 So. 2d at 325
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(concluding that “two recent scientific articles regarding brain anatomy and sexual
offense” did not constitute newly discovered evidence).

Further, as explained above, even if these recently published articles were
considered newly discovered evidence, Davis still fails to put forth a cognizable
claim. The United States Supreme Court’s decision in Roper prohibits the
execution of those individuals “who were under the age of 18 when their crimes
were committed.” 543 U.S. at 578. In interpreting the Supreme Court’s decision,
this Court has previously stated that “Roper only prohibits the execution of those
defendants whose chronol age is below eighteen.” Hill, 921 So. 2d at 584
Therefore, because Davis was over the age of eighteen when he committed murder,
Roper does not apply, and his claim is without merit.

Accordingly, we affirm the circuit court’s summary denial of relief on this

claim.

In his final claim on appeal, Davis challenges the constitutionality of his
clemency proceedings. With respect to this claim, Davis does not contend that he
was completely denied clemency review. In fact, Davis concedes that he was
selected for clemency review determination in 2013, and that he did in fact receive
an interview before the Florida Commission on Offender Review (formerly known

as the Florida Parole Commission), during which he was represented by counsel
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from the Office of the Polk County Public Defender. Further, Davis does not
contest that his death warrant specifically includes language stating that “executive
clemency . . . was considered pursuant to the Rules of Executive Clemency and it
has been determined that executive clemency is not appropriate.”

Nevertheless, Davis asserts that his due process rights were violated during
the clemency proceedings because one of the parole commissioners present during
Davis’ interview before the Florida Commission on Offender Review was retired.
Davis also argues that communications between the Polk County State Attorney
and Assistant General Counsel for Governor Scott prior to Davis’ clemency
proceedings, in which the Office of the Governor expressed disapproval of Davis’
crimes, illustrate that Governor Scott was predisposed to denying Davis clemency
relief and call into question the validity of his clemency proceedings. The circuit
court summarily denied this claim without holding an evidentiary hearing. We
agree with the circuit court and conclude that these arguments are without merit for
several reasons.

With respect to Davis’ first argument, section 947.04(1), Florida Statutes
(2013), specifically authorizes the chair of the Florida Commission on Offender
Review to “assign consenting retired commissioners or former commissioners to
temporary duty when there is a workload need.” The record indicates that the

retired parole commissioner at issue in this case was temporarily assigned for duty
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in conformance with section 947.04(1). “In Ohio Adult Parole Authoritv v.

, 523 U.S. 272 (1998), five justices of the United States Supreme Court
concluded that some minimal procedural due process requirements should apply to
clemency proceedings.” , 14 So. 3d 985, 998 (Fla. 2009). However,
the Court explained that “none of the opinions in that case required any specific
procedures or criteria to guide the executive’s signing of warrants for death-
sentenced inmates.” Id. Accordingly, in light of the fact that Davis concedes that
he was selected for clemency review determination in 2013, and that he did in fact
receive an interview before the Florida Commission on Offender Review, during
which he was represented by counsel, and the assignment of retired parole
commissioners to temporary duty is specifically authorized by statute, Davis has
not provided any basis for this Court to grant relief based on his first argument.

Further, as this Court has previously noted, “[t]he clemency process in
Florida derives solely from the Florida Constitution and [this Court has]
recognized that the people of the State of Florida have vested ‘sole, unrestricted,
unlimited discretion exclusively in the executive in exercising this act of grace.” ”
Carroll v. State 114 So. 3d 883, 888 (Fla.) (quoting , 348 So. 2d
312, 315 (Fla. 1977)), , 133 S. Ct. 2762 (2013). Indeed, “[t]he Florida
Rules of Executive Clemency expressly provide that ‘[t}he Governor has the

unfettered discretion to deny clemency at any time, for any reason.” ” Gore, 91 So.
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3d at 779 (quoting Fla. R. Exec. Clem. 4) (second alteration in original)
Accordingly, this Court “will not generally second-guess the executive’s
determination that clemency is not warranted.” Pardo, 108 So. 3d at 568

In its order denying relief on this claim, the circuit court based its denial on
these general principles, stating as follows: “Clemency reviews and proceedings
are within the exclusive purview of the Executive Branch. It is not up to the
Judicial Branch to second guess the Executive Branch in this regard, and the
Judicial Branch must respect the separation of powers between the branches of
government.” This conclusion is fully consistent with this Court’s precedent. See

,27 So0.3d 11, 26 (Fla. 2010) (declining to “depart from the

Court’s precedent, based on the doctrine of separation of powers, in which we have
held that it is not our prerogative to second-guess the executive on matters of
clemency in capital cases™); , 940 So.2d 1112, 1122-23 (Fla.
2006) (denying a clemency claim because the defendant had a hearing and because
clemency is an executive function). Davis concedes that he was selected for
clemency review determination in 2013 and that he did in fact receive an interview
before the Florida Commission on Offender Review. In light of the fact that his
death warrant, signed by the Governor, makes clear that “executive clemency . . .
was considered pursuant to the Rules of Executive Clemency and it has been

determined that executive clemency is not appropriate,” this Court will not
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“second-guess the executive’s determination that clemency is not warranted.”
Pardo, 108 So. 3d at 568.

Accordingly, we conclude that the circuit court did not err in summarily
denying this claim.?

CONCLUSION

For the reasons stated above, we affirm the circuit court’s denial of Davis’
successive motion for postconviction relief. Additionally, we deny Davis’ motion
for a stay of execution. No motion for rehearing will be entertained by this Court.
The mandate shall issue immediately.

It is so ordered.

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, POLSTON,
and PERRY, JJ., concur.

An Appeal from the Circuit Court in and for Polk County,
Donald G. Jacobsen, Judge - Case No. 1994-CF-1248A-XX

2. While this appeal was pending before this Court, Davis’ clemency
counsel filed a notice of joinder or, alternatively, a motion to intervene in Davis’
appeal of the denial of his successive postconviction motion, which this Court
struck after receiving a response from the State. Subsequently, Davis, through
clemency counsel, filed in the circuit court an “Emergency Petition for a Writ of
Mandamus or Common Law Certiorari and Complaint for Declaratory, Injunctive
and Other Relief Pursuant to 42 USC § 1983” against Governor Rick Scott,
Attorney General Pam Bondi, Chief Financial Officer Jeff Atwater, and
Commissioner of Agriculture Adam Putnam, as members of the Clemency Board
of Florida. In this filing, Davis also challenged the constitutionality of his
clemency proceedings. The circuit court denied Davis’ petition on July 1, 2014.
Davis, represented by clemency counsel, appealed the circuit court’s denial of his
petition to this Court, which we have treated as a petition to invoke this Court’s all
writs jurisdiction. By separate order, we have denied clemency counsel’s petition.
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IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR POLK COUNTY, FLORIDA

fq R o
STATE OF FLORIDA, > L o
Plaintiff, o S o
2. w =
v CF94-001248-XX 23 & ~— &
DEATH WARRANT —
EDDIE WAYNE DAVIS, EXECUTION 3
Defendant. July 10, 2014 =S =

/ oS- WU

Lo W

The above captioned matter came before the Court on June 30, 2014, upon the Order entered by
the Florida Supreme Court on June 26, 2014, relin jurisdiction
Defendant’s claim that the Florida lethal injection p violates the
Rights concerning infliction of cruel and unusual punishment. The Court has reviewed the pleadings and
taken testimony from the Defendant, Eddie Wayne Davis, Dr. Joel Zivot (a practicing anesthesiologist

more fully informed in the premises. Based thereon,
the Court finds as follows:

FACTS
The Court, for the purpose of its analysis, is assuming that the Defendant suffers from the disease
po questio Court is whether or not the injectio Florida’s lethal
inj drugs, will cause the Defendant needless he is rendered

unconscious and eventually comatose.

Dr. Zivot testified that, in his opinion, the injection of 500mg of midazolam will cause an
increased accumulation of porphyrin in Mr. Davis’ tissues and the possible acute onset of porphyria

symptoms including abdominal pain, tachycardia, high blood pressure, nausea, possible vomiting and
resulting pain from those symptoms.

Zi s/of
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ANALYSIS

In Mohammad v. State, 132 So.3d 176 (Fla. 2013), the Florida Supreme Court rejected the
Defendant’s constitutional challenge regarding the use as midazolam in the lethal injection procedure in

general. The question before this Court is, therefore, whether the use of midazolam is unconstitutional “as
applied” to Eddie Wayne Davis.

“In order for a punishment to constitute cruel or unusual punishment, it must involve ‘torture or a
lingering death’ or the infliction of ‘unnecessary and wanton pain’.” Lightbourne v. McCollum, 969 So.2d
326, 349 (Fla. 2007) citing, Gregg v. Georgia, 428 U.S. 153, 96 S. Ct. 2909, 49 L.Ed. 2d 859 (1976)

In Howell v. State, 133 So.3d 511, 517 (Fla. 2014), the Florida Supreme Court stated, “[iJn the
lethal injection context, ‘the condemned inmate’s lack of consciousness is the focus of the constitutional
inquiry’ . Valle v. State, 70 So.3d 530, 539-540 (Fla. 2011). Also see, Ventura v. State, 2 S0.3d 194 (Fla.
2009), and Lightbourne v. McCollum, 969 So0.2d 326 (Fla. 2007).

In Henry v. State, 134 So.3d 938, 947 (Fla. 2014), the Florida Supreme Court stated, “ The
Supreme Court has held that to state a claim under the Eighth Amendment, a defendant must show that
the state's lethal injection protocol is « ¢ sure or very likely to cause serious illness and needless suffering.’
» Brewer v. Landrigan, — U.S, , 131 S.Ct. 445, 445, 178 L.Ed.2d 346 (2010) (quoting Baze v.
Rees, 553 U.S. 35, 50, 128 S.Ct. 1520, 170 L.Ed.2d 420 (2008) (plurality opinion)).“ The Florida
Supreme Court went on to quote Howell, 133 So.3d at 517 (internal quotation marks omitted), “In other
words, there must be a substantial risk of serious harm, an objectively intolerable risk of harm that

prevents prison officials from pleading that they were subjectively blameless for purposes of the Eighth
Amendment.”

The heavy burden to prove a substantial risk of serious harm or needless suffering is upon the

Defendant, not the state, Howell v. State, 133 So.3d. 511 (Fla. 2014), and Henry v. State, 134 So.3d 938
(Fla. 2014).

In this case, the Defendant has not met his heavy burden to establish that he is “sure or very
likely” to experience serious illness or needless suffering. The very purpose of the initial injection of
midazolam is to render the Defendant unconscious before further proceeding with the execution. There is
a chance that the Defendant may suffer an acute onset of porphyria by an accumulation of porphyrin in
his tissues which could lead to the onset of pain but, based on the evidence presented, it is the Court’s
conclusion that the effects of midazolam will have rendered the Defendant unconscious and
comatose by the time there is any risk of pain. The Defendant will be both
before he would experience any possible onset of pain or a porphyria attack.

=
[ |
. = -
Based thereon, it is o =
o 3]
ORDERED AND ADJUDGED that the Defendant’s successive Motion to V
of is DENIED as the Defendant has failed to meet his burden
as applied to him, would violate the Eighth Amendment of -
the infliction of cruel and unusual punishment. e ot =
-4 o ) ot
x = — =
- ORDERED in Bartow, Polk County, Florida, on this 1% day of July, 2014. -
— I3
i
s =)
=
- DONALD G. Circuit Judge
—
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THEREUPON, the following proceedings were had

and taken:

THE COURT: Okay. We have one preliminary
matter. We're here this afternoon regarding State
versus Davis in case number, at this level,
CF94-1248, their Supreme Court case number
SC14-1178.

And I received a call from Mr. Dimmig's office
indicating that the Public Defender's Office desired
to have an opportunity to have an opportunity to
have initial contact with Mr. Davis to get him to
sign some matters. Has that been discussed with his
attorneys? Any objection to that?

MR. KILEY: Your Honor, we have no objection
with that.

THE COURT: And I think it was just a matter of
some administrative type matters of some sort, so --

MS. GARRETT: Indigency affidavits, Your Honor,
and I have them here and I'd be happy to just review
them perhaps in a break in the proceedings now since
you've bequn the hearing. But I was advised by the
officers of the Department of Corrections that the
court had to order me —-- them to grant me access to
Mr. Davis.

THE COURT: And without any objection from his
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attorneys, I'll grant that assess for those
administrative matters when we get the opportunity.

Okay. We have here -- and let me just run down
everyone that is here so our court reporter can
identify who is here. We have Mr. Kiley here on
behalf of the defendant, Mr. Viggiano --

MR. VIGGIANO: Yes.

THE COURT: -~ here on behalf of the defendant.

And who else is at the --

MR. SHAKOOR: Mr. Shakoor, Your Honor.

THE COURT: Mr. Shakoor, I've seen your name
any number of times. I've not met you. Good
afternoon, sir.

MR. SHAKOOR: Good afternoon.

THE COURT: And with you is?

MR. KILEY: Dr. Joel Zivot, sir.

THE COURT: That's our witness apparently.

On behalf of the State Attorney's Office, we
have Mr. Aguero. And on behalf of the Attorney
General's Office, we have Mr. Ake --

MR. AKE: Good afternoon.

THE COURT: -- and Mr. Freeland, no, that's
Mr. Freeland back there and --

MR. BROWNE: Good afternoon, Your Honor. Scott

Browne, also with the Attorney General's Office.
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MS. SABELLA: And, Your Honor, I'm Candance
Sabella also with the Attorney General's Office.

THE COURT: Ms. Sabella, thank you.

And is Mr. Wallace here? Is she going to
attend on behalf of the Department of Corrections at
all? She's been involved.

Okay. We are here pursuant to the mandate
entered by the Supreme Court on June 26th, 2014,
relinquishing jurisdiction to the trial court for
the necessity of having an evidentiary hearing on
one of the issues that is before the Supreme Court
and initially before me.

And is the defense ready to proceed?

MR. KILEY: Defense is ready, Your Honor.

THE COURT: And is the State ready to proceed?

MR. BROWNE: Yes, Your Honor.

THE COURT: 1Is there anything we need to take
up preliminarily from your all's point of view? I
mean, any --

MR. KILEY: ©Not from the defense, sir.

THE COURT: Any type of opening statement
anybody would like to make?

MR. AGUERO: I would just advise the court that
Mr. Browne and Mr, Freeland are going to be the ones

involved in doing the questioning and so forth here
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this afternoon. I will not be doing that at this
point unless Mr. Davis testifies perhaps.

THE COURT: Okay. Mr. Kiley, 1s there anything
you'd like to do by way of opening, or do you want
to get right into the evidentiary aspect?

MR. KILEY: 1I'd like to get right into the
evidentiary aspect, Your Honor.

THE COQURT: You may call your witness then.

MR. KILEY: Your Honor, the defense calls Eddie
Wayne David -- Davis rather.

THE COURT: Sir, if you'd step on down here,
and watch your step.

THE BAILIFF: As you're facing the judge, to
the best of your ability, raise your right hand.

THE COURT: Step on up. Just watch your step
coming up. And I do need you to raise your right
hand.

Do you swear or affirm to tell the truth, the
whole truth, and nothing but the truth?

THE DEFENDANT: I do.

THE COURT: You may have a seat.

EDDIE WAYNE DAVIS, called as a witness by the

Defense, having been first duly sworn, testified as

follows:
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DIRECT EXAMINATION
BY MR. KILEY:
Q. Would you state your name for the record,
please, sir?
MR. AGUERO: Judge, could we get him to move
up? Even I can't see him.
THE COURT: Could you move over here this way a
little bit? Slide him towards that.
DOC OFFICER: Just stand up.
MR. AGUERO: Thank you very much, Your Honor.
THE COURT: You may proceed.
BY MR. KILEY:
Q. Would you state your name for the record,
please, sir?

Aa. Eddie Wayne Davis.

Q. And where do you currently reside, sir?
A. Florida state prison.

Q. Where specifically, sir?

A. Death Watch.

Q. Sir, will you tell the court about the growths
on your body?

A. They're like giant rash. I mean, I don't know
how to really describe them. They're like a flesh --
something's eating the flesh away.

Q. Okay. Are they there now?
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A. Yes.

Q. Do they come and go?

A. Yes.

Q. How often do they come and go?

A. This is the second time that they've come up.
They come up once before and then went -- kind of went
away, and now they've come back.

Q. Once before when?

A. Several months ago.

Q. All right. Sir, if medical records indicate
that you have a history of mouth blisters, would you
have any reason to dispute that?

A. No.

Q. Do you -- have you -- since you've been on --
in the Florida state prison system, how many times have
the mouth blisters and the growths appeared on your
body?

A. The growths, only twice that I know of. 1
don't know how many times the mouth.

Q. Okay. Would you tell the court about the pain
in your legs?

A. It's -- I have a burning pain in my feet and my
legs, bottom of --

Q. That's --

A. -- my toes, my feet.
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Q. Is that now?
A. Yes.
Q. All right. Now, do you have any other

sensations of pain? Do you have numbness --

A. Yes.

Q. -- heat and cold, tingling-?

A. My right -- I mean my left leg, excuse me,
has -- in the upper thigh is numb, and it's been numb

for almost a year.

Q. How about tingling, do you or do you not have
tingling?

A. At times, yes.

Q. At times, sir?

A. Yes, sir.

Q. Okay. How about heat and cold?

A Sometimes it feels like you step on hot coals

if you stand up. Or you're just laying down, it --
sometimes it feels like that. Sometimes it can get a

little cold, but --

Q. And other times -

A Yes.

Q. -- do you have cold?

A Yes.

Q All right Regarding the growths on your body,

what treatment was prescribed for you?
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A. I went to what they call sick call. The people
there prescribed a -- it's like a dandruff shampoo, but
it's a T-Gel shampoo is the name of it, and it was
prescribed to wash with it and it didn't do anything.

Q. Okay. That was my next question.

How about the numbness, the heat and cold and
the tingling in your legs, what were you given for that?

A. Nothing. They've never given me nothing.

MR. KILEY: I have no further questions.
THE COURT: Thank you.
Cross-exam? And it's Mister?
MR. BROWNE: Browne, Your Honor.
THE COURT: Thank you.
CROSS-EXAMINATION

BY MR. BROWNE:

Q. Mr. Davis?

A, Yes, sir.

Q. You were convicted of kidnapping, sexually
assaulting --

MR. KILEY: Objection. Out of the scope,
Your Honor.

THE COURT: Sustained.

MR. BROWNE: Your Honor, I was going to connect
it.

Q. You're under an active death warrant. Is that
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current, Mr. Davis?

A. Yes, I'm under it.

Q. And you have an execution date set?

A. Yes, sir, I do.

Q. Have you read the pleadings that were submitted

on your behalf by your defense attorneys?

A. No.

Q. You haven't read or --

A, No. I don't even

Q. -- signed a motion for postconviction relief?

A. For post?

Q. Postconviction relief.

A. When? I mean, talking about now since this --

Q. Yes, recently.

A. I've signed papers, but I haven't read
anything.

Q. Did your attorneys explain to you that they

were seeking to delay your execution based upon a
diagnosis of porphyria?

A. Yes, they did come and explain that.

Q. and, Mr. Davis, have you, in fact, ever been

diagnosed with porphyria?

A, Not that I know of.
Q. Did you have any knee surgery while you were
incarcerated?
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A. No.

Q. Did you have any knee problems?

A. Yes. I've had knee problems since I was 14
years old.

Q. And can you tell this court what the diagnosis
was for the knee problem?

A. Arthritis.

Q. Arthritis. So you've had a history of
arthritis; is that -- would that be fair to say?

A. That's what -- that's what DOC says, yes.

Q. and you've also been prescribed Valtrex, have
you not? Valtrex for herpes sores or sores?

A. Yes, yes, yes.

Q. So, in other words, you've complained about the

sores on your skin and received treatment from the

Department?
A. On my mouth, vyes.
Q. Okay. And, in fact, you believe that the

Valtrex actually helped with those sores and --

A, Yes. They were fever blisters.
Q. Fever blisters?
A. Yes, sir.

MR. BROWNE: Your Honor, may I have one moment?
THE COURT: You may.

You just dropped something.
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MR. BROWNE: Thank you, Your Honor.
I have no further questions, Your Honor.
MR. KILEY: Your Honor, brief redirect?
THE COURT: You may.
REDIRECT EXAMINATION
BY MR. KILEY:

Q. Mr. Davis, regarding this latest pleading, the
successor 3851 --

A. Right.

Q. -- did anybody say you had to verify that and
read it?

A. No.

Q. At the time, sir, it was written, you were
approximately two and a half hours away in Death Row,
and the pleading was written in Tampa, right?

A. Right.

Q. Okay. ©Now, regarding the porphyria, sir, do
you remember being diagnosed by a Dr. Maher --

A. No.

Q in -- in 20007

A. No, I don't.

Q All right. Before your evidentiary hearing?

A No, I don't.

Q. Do you remember being at your evidentiary
hearing?
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A. Yes. I was right here with you.

Q. All right. And do you remember a doctor being
called?

A. I think there was a couple doctors called.

Q. Right. ©Not your trial, but your evidentiary --

A. Right.

Q. -- hearing?

A. Right.

Q. Do you remember if one of those doctors was

Dr. Maher?

A. Yes, sir. I think so, yes.
Q. Okay. A little short guy with a moustache?
A. I couldn't tell you.

MR. KILEY: Okay. Nothing further, Your Honor.

THE COURT: Thank you.

You may step down, sir.

(The witness stepped down from the witness

stand.)

MR. KILEY: Your Honor, Your Honor, I would ask
the court, since Mr. Davis is done testifying,
Ms. Garrett can get up and sign her pleadings.

THE CQURT: Sure.

MS. GARRETT: Can we do that in the holding
cell?

MR. VIGGIANO: Is it something you need to
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MS. GARRETT: I need to explain it to him at
least.

THE COURT: Okay. Okay. We'll take just a
short recess and put him back in there so that she
can look through, talk to him through the bars to
explain what's going on.

DOC OFFICER: Yes, sir.

THE COURT: So we're going to take a short
recess so that that administrative matter can be
taken care of.

MS. GARRETT: Okay.

THE BAILIFF: All rise, please.

THE COURT: And I'll be right outside.

(Recess from 1:05 p.m. until 1:14 p.m.)

THE BAILIFF: All rise, please. Circuit
court's back in session. Please be seated.

THE COURT: Thank you.

Mr. Kiley, you may proceed with your next
witness.

MR. KILEY: My next witness, Your Honor, will
be Dr. Joel Zivot.

THE BAILIFF: Step this way, sir.

THE COURT: Come on up, sir.

THE BAILIFF: Just come right this way. Sir,
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judge, and raise your right hand.
THE COURT: Do you swear or affirm to tell the
truth, the whole truth, and nothing but the truth-?
THE WITNESS: I do.
THE COURT: Please have a seat.
THE WITNESS: Thanks.
THE COURT: You may proceed.
MR. KILEY: Thank you, Your Honor.
JOEL B. ZIVOT, MD, called as a witness by the
Defense, having been first duly sworn, testified as
follows:
DIRECT EXAMINATION
BY MR. KILEY:
Q. Would you state your name for the record,

please, sir?

A. Joel Bruce Zivot.

Q. And are you a medical doctor, sir?

A. I am.

Q. Doctor, let's start a little bit with your

background. Why don't you tell the court generally what
your qualifications are, sir?

A. I went to medical school at the University of
Manitoba in Winnipeg, Canada. I graduated in 1988. I

then went to the University of Toronto and completed a
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I then moved to Cleveland, Ohic at the

Cleveland Clinic and completed specialty training in

anesthesiology and critical care medicine. I'm board

certified in anesthesiology from the Royal College of

Physicians of Canada and also from the American Board of

Anesthesiology in both anesthesiology and critical care

medicine.

And presently I'm on the faculty at Emory

University Hospital in Atlanta, Georgia. I'm the

medical director of the Cardiothoracic Intensive Care

Unit, and I'm a member of the Department of

Anesthesiology and Surgery. And I practice

anesthesiology about a third of the time in the

operating room, and the rest of the time I'm working in

intensive care.

Q. Getting ahead of me, Doctor.

Can you give the court an idea of what an

anesthesiologist does in a surgical setting?

A. Sure. Well, an anesthesioclogist's job is to --

to facilitate surgical procedure,

and it can be

something very simple or very complicated depending upon

the coexisting medical condition of a -- of a patient.

Most would people understand that the anesthesiologist

is the person whose job it is to make sure that the
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operation's not painful and that a person does not have
a recollection of a surgical procedure. S5O
anesthesiologists monitor physiologic functions,
establish intravenous access, provide the combination of
medications and support that allows surgical or -- and
painful procedure to take place in the interests of
making somebody better at the end of it.

Q. Well, sir, why is it important that the person
not remember?

A. Well, I think that the reason why we recognize
that amnesia, which is the term that we use, is
important for most people is that if one can imagine
being in the operating room under a circumstance where
one is going to have something done to them that's quite
painful, first of all, the anticipation of that and the
experience of that could be very disturbing. We
understand that when people are subjected to painful
experiences, they can -- they can -- it can result in
serious long-term and sometimes permanent consequences
in the effect of things, for example, like posttraumatic
stress disorder.

Q. Oh, I see.

A. So the purpose of suppressing the recollection
of the experience is to prevent, you know, the -- you

know, the experience in the moment and also the
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experience after the fact when it's recalled or nct to

be recalled, to prevent things like posttraumatic stress

disorder.

Q. Well, it doesn't deaden pain, correct, sir?

A. Well, anesthetics, when done correctly, do take
away pain. Pain, we recognize, you know, is something

that most of us are not interested in experiencing, and
so modern anesthesia really, I think, has revolutionized
the capacity to do surgery. There was a time in the
past where surgery was conducted without anesthetics and
surgery was not very popular, so clearly the capacity to
withstand painful experiences has made, you know,
surgery advancement possible.

Q. Do you -- let me go back to your experience a
little bit. How often would you say you actually
perform an anesthesiology in a surgical setting?

A. My time, probably these days, about a third of

my time is spent as an anesthesiologist in the operating

room.
Q. In the operating room?
A. Yes.
Q. Well, sir, how many surgeries have you been

involved in, in your career?
A. Thousands.

Q. Okay. Doctor, what's porphyria?
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A. Porphyria is a -- is a complicated condition.
It's a condition that has to do with the -- an abnormal
regulation in the production of a compound called heme.
So heme is a compound in the body. This compound is
normally made. It's -- we call it -- say it's
biosynthesized, so it's created.

and heme is a compound that is a part of other
compounds. For example, heme is a part of something
called hemoglobin. Hemoglobin is the molecule in all
the red blood cells in the body that are responsible for
the carrying of oxygen.

Heme also becomes other sorts of compounds as
well. It's a very common and important compound. And
it's tightly regulated in the way that heme is made. We

make just enough of it, not too much, and if we don't

make enough of it, then its regulation and is -- it's
changed.

Q. Where is it made?

A. So heme is made mostly in the bone marrow, but

also in the liver.

Q. Okay.

A. And it's -- and the way that these systems work
is that they have what's called a feedback, so when
the -- when the body senses that heme levels are of a

certain -- certain amount, say insufficient, then the
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body detects that there's not enough heme and it starts
to make more. And also when the body detects that
there's too much heme, it starts to make less, because
heme itself has no purpose except as a product that
turns into something else, and, in fact, heme by itself,
you know, has some negative consequences.

Q. And what are they?

A. Well, they can cause a variety of things. They
can cause the symptoms -- and maybe before I -- let me
just -- if I could just comment again, so porphyria, to
answer your question, 1s a condition where there's a --
there's a break, if you will, in the normal regulation
of the production of heme, and it has to do with -- with
defects in various enzymes that are responsible that
move -- you know, that generate this end compound, and
there are several steps along the way where these
enzymes can be broken or disregulated.

It's a condition that can occur actually
genetically, so you can be born with it. It's a
condition also that can be acquired. And classically,
there are certain kinds of stimuli, certain kinds of
effects that when the body's exposed to these effects,
then the condition becomes manifest.

Q. Like what, sir?

A. So, classically, porphyria can manifest as
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abdominal pain, severe abdominal pain. It can create --
it can manifest as rashes, and then it's referred to as
cutaneous porphyria. That's -- cutaneous just means on
the skin. It can cause what's called neuropathy.
Neuropathy is basically a condition where the nerves
themselves that are responsible for the transmission of
information from, say, the body to the brain and back
become broken or they become, you know, they become
affected, and when the nerves become affected, when they
become dysfunctional, they can create a series of
symptoms that can be very difficult for patients.

0. For example, sir?

A. So when we have neuropathy, neuropathy can be
experienced by people as a burning sensation or as a
problem of heat and cold intolerance.

Or there's something called allodynia.
Allodynia is where even just the gentle touching of the
skin with your hand can actually create a circumstance
that it feels like pain. So we say that a stimulus that
is -- normally should not be noxious -- and noxious
meaning something that we would all agree that that
degree of stimulus would cause pain -- it's a
non-noxious stimuli actually causing pain.

For severe neuropathy, for example, even the

sensation of the breeze on skin can be experienced as
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quite painful.

So that's one of the problems of porphyria as
well. There's also neurological problems, I'm sorry,
there are neurological problems that affect awareness
that can lead to confusion. There can even be seizures.
Porphyria can also cause nausea and vomiting and a
variety of, again, sort of significant and unpleasant
effects.

0. Sir, what is the difference between cutaneous
porphyria and acute porphyria?

A. Well, porphyria, again, is -- there are --
three are several different kinds of porphyria
conditions, and they're all distinguished by which of
these kind of side products end up becoming created in
excess that would normally not be created because of
this enzyme break.

Cutaneous porphyria, again, just means that you
can see it on the skin. And that sort of -- and the way
that it happens, usually it's these -- these compounds
that are referred to as porphyrins, which are, again,
part of these kind of side products, end up being
deposited in the skin, and it's actually the combination
of sunlight or light of a certain wavelength that when
it touches or when it interacts with these porphyrins

that cause tissue destruction. So cutaneous just means
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that it can be seen.

But people may have varieties of
manifestations, not purely one or the other, and, you
know, it's quite detailed as to the way that porphyria
is actually broken down. But in common, it's a defect
in this enzyme that regulates the production of this
heme, and when that breaks, you know, all these things
back up and they deposit in different parts of the body
and that's --

Q. How do you treat it?
A. Well, there's a couple things. First of all --

and I'm sorry. You also asked me about acute?

Q. Yes.
A. So the -- the acute, of course, means that it
happens in an instant, in a moment, so --— and what we

understand by that is that a certain kind of initiating
event occurs and the reaction is immediate. So it's not
something that would, say, be chronic, for example, or
maybe some exposure over long periods of time, you know,
may have something. I mean, it can have that too. But
acute really means that it's the -- it's the explanation
for a severe and intense reaction, a porphyria crisis,
if you will, that occurs when certain kinds of stimuli
occur.

Q. Well, sir, if you have -- if you're presenting
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with cutaneous porphyria --

A. Yes.

Q. —-- can you also have acute porphyria?
A. Yes. Yes, you can.

Q. How about if you're not presenting with

cutaneous porphyria, can you have acute porphyria?

A. Yes, you can.
Q. It's two different things?
A. Yes.

Q. All right. Well, sir, why does an
anesthesiologist have to be aware of porphyria in
patients?

A. Well, the reason is because we understand that
there are a number of drugs that we use 1n the normal
conduct of an anesthetic that have been shown to -- to
create, to initiate, a porphyria crisis, and so it's
important to know what porphyria is, to recognize it,
and then when knowing it, to know that in the normal way
of the medication that I would select to use, if I had a
patient before me who had porphyria, I would use one
group of medications, and if I know that the patient did
not have porphyria, then I would use another group of
medication.

So it really is very critically important to

know that there are certain medication that need to be
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avoided, and some of these medications, again, are kind
of common medications that we use under a normal conduct
with anesthetic, and so we have to set those medications

aside and not use them.

Q. So what's midazolam?
A. Midazolam is a drug in the class called a
benzodiazepine, and a benzodiazepine is a -- is a

chemical that has an effect when given to a person that
results basically in a couple of things. It results in
some sedation, some sleepiness. It can have an effect
on anxiety. It can reduce anxiety. It can have some
effects on the acquisition of memory. And midazolam is
actually known for its capacity to —-- to prevent or to
create what would be called anterograde amnesia. That
is to say that after the fact, something may not be
remembered.

So to make this point a bit clearer, I —-- if I
have a patient before me who I give midazolam to, what
I'm -- what classically will happen is that that patient
and I can still have a conversation, we could have a
conversation, and then, say, the —-- then I use other
medications to render that person now unresponsive and
in an anesthetic state, and then after the fact, when
the anesthetic is done and the -- and the patient is now

revived, I could say to them afterwards, you know, do
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may -- commonly will say no. So what's interesting
about midazolam is that can you have a very kind of
normal conversation with someone, but after the fact,
it's not recalled at all. So it's powerful in that way.

Q. Well, sir, if someone had acute porphyria,
abdominal pain, tachycardia, anything involving acute
porphyria, would midazolam ease that pain?

A, Well, what's —-- the way that we classify
compounds 1s that they have, again, certain properties.
The one thing that I -- that when I described what
benzodiazepines do, what they don't do is they don't
take away pain.

So to something -- something that takes away
pain is called an analgesic. So midazolam has no
analgesic properties, not at any dose. And I would
certainly never employ midazolam only for an anesthetic
where I thought the -- where the procedure was going to
be painful. I would never do that. That would be an
improper thing to do because I know that no matter how
much midazolam I give, that

MR. BROWNE: Your Honor, objection, relevance.

We're here on a very narrow issue. Midazolam's

effectiveness and efficacy has been addressed in

multiple hearings and that issue has been resolved
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against the defense position.
MR. KILEY: Judge —-
THE COURT: I'll give you some latitude on
this.
MR. KILEY: Thank you.
THE COURT: Go ahead.
BY MR. KILEY

0. All right. Doctor, you're aware of porphyria’s
effect -- or rather midazolam's effect on porphyria, are
you not, sir?

A. I am.

Q. And are you aware of a study, to wit, the
Effects of Antidepressants and Benzodiazepine-Type
Axilot -- Exotic [sic] Agents on Hepatic Porphyrin
Accumulation in Primary Cultures of Chick Embryo Liver
Cells?

A. Yes, I am.

Q. Okay. Doctor -- yeah.

THE COURT: You need to give her perhaps the
title.

MR. BROWNE: TI'll give her the article, Judge,
when I'm done.

THE COURT: Thank you.

Q. Doctor, is it possible if someone classifies

midazolam as a safe drug for porphyrics in five
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milligram doses, what would happen if you gave someone
500 milligrams of midazolam?

A. Well, I think that the -- let me just address
your question by, first of all, saying that whether or
not midazolam is safe in a low dose is not clear. It's
not clear, so ~-- and I think that the study that you
mentioned suggests that even in a low dose, midazolam
may not be safe. That is to say that it still actually
has been shown to create something that looks like
porphyria. It will accumulate porphyrin when -- when --
in that study where liver cells were exposed to
midazolam.

So I would even -- I'm not sure that I would
agree that midazolam has necessarily been shown to be
safe even in a low dose. But certainly in a larger
dose, I think that what that paper shows, that since
even in low dosages midazolam has shown to create the
accumulation of these porphyrin compounds, then the
large dose, it would certainly create the accumulation
of porphyrin.

Q. And bring about an attack of acute porphyria?

A. Yes.

Q. Sir, you stated in your affidavit, quote, based
on my review of Mr. Davis's medical record, it is my

opinion that a substantial risk that during the
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execution --
MR. BROWNE: Objection, Your Honor, leading.
THE COURT: It is leading. Sustained.
Q. Doctor, did you -- did you sign an affidavit to

this effect?
A. I did.
Q. All right. And what was your conclusion as a
result of —--
A. Well, given that -- that your client carries
the diagnosis of porphyria, that if your client —-
MR. BROWNE: Objection, foundation, Your Honor.
THE COURT: I have assumed for purposes of all
of this at this point, to avoid the necessity of
having further evaluations done to clinically
determine whether or not he has porphyria or not,
I've assumed for the purpose of all of this that he
has porphyria. That is not a finding that he,
indeed, has it, but only a finding that I'm assuming
that he has it for purposes of our issues here.
MR. KILEY: Very well, sir.
BY MR. KILEY:
Q. You may answer, Doctor.
A. So in an individual who has porphyria and in
the circumstance that your inmate, we say, has

porphyria, then if he is given a dose of midazolam that
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-

1s contemplated in the execution protocol as I
understand it, that is a very, very, very large dose,
much larger than we would ever use in a clinical
setting, and since to my point that a small dose can
lead to a porphyria crisis, an extremely large dose will
very likely lead -- you know, will lead to a porphyria
crisis. With a very high degree of certainty, I make
this claim.

0. So would it lead to an attack of acute
porphyria quicker than if you gave him a small dose
of --

A. My opinion is yes, it will.

Q. Okay. And the side effects in Mr. Davis's case
would be abdominal pain, correct, sir?

A. Yes.
What is t-a-c-h-y-c-a-r-d-i-a?
Tachycardia.

What does it do?

.

It's an accelerated heart rate.
Hypertension, what is that, sir?
High blood pressure.

Nausea? Well, I think—-

.

We know what nausea is.

O o - D - I © - B @

Yes, I do, sir.

And vomiting?
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A. Yes.

Q. So he would be in pain as a result of the
introduction of a massive dose of --

A. Midazolam.

Q. -- midazolam?

Doctor, have you ever administered anesthetic
to a patient whom you expected to vomit?

A. Yes, I have.

Q. And what position -- how do you place this man
in a position to vomit if you're expecting him to get
sick?

A. Well, let me say that the reason that vomiting
is of such grave concern is because if an individual
vomits as they are losing consciousness, then the —-- the

vomit, first of all, from the stomach is a very
corrosive substance, and if that corrosive substance
enters into the mouth and then goes into the lungs, then
the corrosiveness of that substance can cause, you know,
permanent and serious damage to the lungs, and so we're
very mindful and concerned about the possibility of even
a small amount of stomach contents entering the lungs,
so we take steps to ensure that that does not happen.
So, for example, when a person —-- one method
would actually be to put a plastic tube or breathing

tube in a person's mouth when they're actually basically
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awake by using medication that numbs the skin and so on
to tolerate, because it's something that no one would
normally tolerate. But by putting the plastic tube in
the airway, then that seals off, if you will, that if --
the airway from the effects of vomit. That would be in
an operating room.

Another thing that we might do is that we'll
certainly -- we'll have an individual, say, sitting up
as opposed to lying flat, because at least the effect of
gravity then is working in our favor and not against 1t.
We might apply some pressure to the neck, something
called cricoid pressure, where we push on the throat and
push the cartilaginous portion of the trachea against
the esophagus, the food pipe, and that prevents, again,
passive regurgitation into the trachea, that's something
else we might do.

Q. Sir, why did you say that Davis will suffer
excruciating pain?

MR. BROWNE: Objection, Your Honor.

THE COURT: Sustained.

Q. Doctor, if the patient is cxperiencing pain,
will the paralytic affect the pain?

A. Paralytics are -- let me just say that
paralytics are drugs that are given where the -- where

the effect is that they cause muscles in the body to
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become immobile, and so we -- you Kknow, they result in
paralysis that 1s temporary.

So a person who is subjected to a paralyzing
drug cannot move a muscle, cannot move an inch, cannot
move their finger. Now, what they can do is that they
can have awareness that they cannot move.

And paralyzing drugs don't affect the heart, so
the -- which is a muscle itself, but they affect all the
muscles that are involved in breathing and moving and so
on, but they have -- they have no effect on a person's
ability to know that something is happening around them.
And certainly they have no effect on producing
analgesia, and they have no effect on producing amnesia.
All they do is that they paralyze the muscles of the
body, and so if you get this, you can't move.

Q. Sir, what's neuropathy?

A. Neuropathy is a condition I think I had
mentioned where nerves are —-- are injured for a variety
of reasons such that when they -- when they -- when they
fire their information, because the nerves themselves
are damaged, the way that they conduct information
becomes disrupted. And the experience of neuropathy is
anything from the nerve just not working at all to
giving constant feelings that are painful to people who

have neuropathy.
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Q. Would a massive dose of midazolam trigger
neuropathy?

A. Well, I think that the mechanism of how
porphyria causes abdominal pain likely is related to the
effect on the nerves, if you will, so that's the defect,
that's the mechanism. You know, pain, to be
experienced, has to be propagated along nerves, so
whenever you have pain, a nerve is the -- is the, if you
will, the highway where the information is being -- 1is
traveling, or the wire.

Think of maybe nerves are like wires and you've
got electrical signals going along them, so when the
wire itself is frayed or broken, then, again, the signal
becomes all disrupted. Like imagine maybe taking a wire
that's normally covered in plastic and then cutting the
plastic off and then dipping it in water. And what
would happen? TIt's something akin to that experience is
what happens when these nerves are damaged, if you will,
by, say, porphyria.

Q. Well, sir, you know, the scope of this hearing

is to determine if midazolam will affect the pain

rather.
MR. KILEY: O©One moment, Your Honor?
THE COURT: You may.
Q. Sir, do you have an opinion whether Davis's
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alleged porphyria creates a risk that is-sure or very
likely to cause serious illness and needless suffering

and give rise to sufficiently imminent dangers?

A. Yes, I do have an opinion about that.
Q. What is your opinion, sir?
A. My opinion is that the exposure of midazolam in

the dose that is planned will cause a significant
porphyria reaction that will be experienced as pain,
nausea, and vomiting and -- and other very significant
and disquieting experiences after being -- after being
subjected to midazolam.

Q. And that is your -- is that your opinion based
upon your experience as a medical doctor and an

anesthesiologist?

A. And based upon my review of studies that have
shown this to be -- be the case.
Q. Most notably the study of -- I don't want to

say it again, the effects of antidepressants in

benzodiazepines?
A. Yes, that one.
Q. You studied that?
A. I did.

MR. KILEY: Very well, sir.
Nothing further, Your Honor.

THE COURT: Thank you.
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Cross-examination, Mr. Browne?
MR. BROWNE: Thank you, Your Honor.
CROSS-EXAMINATION

BY MR. BROWNE:

Q. Good afternoon, Doctor.
A. Hi.
Q. Let me set up here.

Doctor, you've been a somewhat vocal opponent
of lethal injection and its use in capital punishment;
would that be fair to say?

A. I've been a vocal opponent of lethal injection,
yes.

Q. In fact, you have written an opinion piece that
was published in the USA Today newspaper; is that
correct?

A, Yes.,

Q. And that was published in 2013; would that be

fair to say?

A. Yes.
Q. And the title of that was "Why I'm for a
Moratorium on Lethal Injections." The title of that

article sound familiar?
A. Yes.
Q. And you are the same Dr. Joel Zivot who

authored that and submitted it for publication?
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A. Yes.
Q. And you knew that was a widely distributed and

read publication in the United States?

A, Yes.
Q. Did you also author -- this one I'm not
familiar with -- an article which you submitted for

publication in the Philosophy of Ethics and Humanities

in Medicine?

A. Yes.

Q. And that was -- you authored that also in the
year 2013, I believe it was -- actually 2012. I
apologize.

A, Yes.

Q. It was published in that journal, correct?

A, Yes.

Q. And your conclusion in that article could be

summed up as: At best, anesthetics produce an outward
appearance of calmness only and do not address suffering
as a consequence of the anticipation of death on the
part of the condemned.
That be a fair statement?

A. I wrote that, yes.

Q. Okay. So not only are you personally opposed
to it, you've been vocal in your opposition to lethal

injection?
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A. To lethal injection, yes.

Q. And in your professional life, you have
consulted on behalf of a number of defendants or
plaintiffs, depending on the procedural posture of the
case, when those individuals are actually challenging a

state's lethal injection protocol; is that correct?

A. Yes.

Q And that would include several states, correct?
A. I don't know how you define several.

Q More than two.

A Mecre than -- more than two.

Q. Okay. In fact, this is your second time

actually testifying in court on behalf of a criminal
defendant; would that be fair to say?

A. Third time.

Q. Third time. Okay.

And it's a happy coincidence for you that your
professional views actually support your public
opposition?

MR. KILEY: Objection, argumentative, Judge.

THE COURT: Sustained.

Q. Say, Doctor, you've never testified on behalf
of the State in defense of any lethal injection
protocols?

A. Never been asked.
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Q. Now, how are you compensated for your
appearance here today?
MR. KILEY: Objection, relevance, Judge.
THE COURT: Sustained -- overruled. It goes to
bias.
A, I'm paid a standard fee for the work.
0O Can you tell the court what that fee 1s?
A. For this case, my hourly rate is $400 an hour.
Q Okay. Would that include travel time?
A I think that that's inclusive of everything,
yes.
Q. Can you estimate how many hours you've spent in
this case?
A. I think when it's done, it will be maybe 10
hours.
Q. Maybe 10 hours?
A. Uh-huh.
Q. Now, Doctor, you remember, and I was present
for this, the Henry case in Bfoward County?
A. Yes.
Q. In fact, there was a courtroom much like this
one. I believe we were in front of Judge Siegel?
A. I don't remember the name of the judge.
Q. Okay. And your testimony in that case was,
based on Mr. Henry's history of hypertension and high
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that the lethal injection procedures as

applied to him would likely precipitate a very painful

heart attack?

A.
Q.
A.

Q.

Yes.

That correct?

Yes.

And, in fact, you indicated that -- remember

that little scenario you gave the court and me on

cross—-examination,

that somehow the midazolam would be

injected and his blood pressure would drop and then he'd

have a heart attack before the midazolam could actually

render him unconscious; do you remember that testimony?

A.

Q.

Yes,

Have you heard or been presented with any

evidence that your prediction in the Henry case was

correct?

A.

Well, the problem is that Henry got a

paralytic, and so once you give an inmate a paralytic,

there's no way to really know.

It can't be proven that

what I said didn't occur, because when you're paralyzed,

you can't move and you can't cry out, and there's no way

to know.

Q.

Well, Doctor, the paralytic in Florida's

protocel comes after administration of the midazolam.

So your testimony was while he was conscious, he would
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feel the painful effects of a heart attack.

Do you have any account from either the press
or Mr. Kiley or Mr. Shakoor, who are very competent
attorneys, that Mr. Henry suffered any visible signs of
distress during his execution?

A. I think a visible sign is really not at all a
yvardstick of whether or not that occurred. In medicine,
that would not at all be the standard.

Q. So despite the fact that in Mr. Happ's
execution -- you're aware that it was widely reported
that he breathed heavily and his chest moved, right?

Are you familiar with Mr. Happ's execution?

A. No.
Q. Okay. So your testimony before this court is
that Mr. Henry had a very painful -- what you considered

very painful event, a heart attack, and not so much as a

grimace was noted --

A. A grimace --
Q. -- before he was rendered unconscious?
A. I don't know like --

MR. KILEY: Judge, first of all, I'd object as
to relevance. We are here for a very narrow
purpose.

THE COURT: Sustained.

MR. BROWNE: Your Honor, I agree. I'm going to
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move on. But I think the fact that his predictions
are -- in a recent case, were flat-out wrong was
relevant, but thank you, I'll move on.
THE COURT: That's your --
MR. KILEY: Objection, Your Honor, counsel's
test --
THE COURT: Sustained, sustained. That's your
opinion. That's no evidence of that.
MR. BROWNE: Thank you, Your Honor.
BY MR. BROWNE:
Q. Doctor, have you actually had occasion to treat
someone with porphyria?
A. I've had patients who have had anesthetics who
have had porphyria as a diagnosis, yes.
Q. But as a doctor, your specialty is anesthetics;

would be fair to say?

A. And critical care medicine.
Q. And cardiac care?

A. Critical care medicine.

Q. Critical, okay.

And you agree that midazolam is frequently used
by anesthesiclogists throughout the country?
A. Yes.
Q. And it's used in virtually every emergency room

in this country?

WASILEWSKI COURT REPORTING
(888) 686-9890

0409a RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al.
CASE NO. 4:14-CV-08000-BP

DEFENDANT'S EXHIBIT 1

PAGE 409



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page
A. I don't think that that's -- I don't know what
you refer to exactly when you say -- under what
circumstance?
Q. In other words, it's freguently used, it's

generally considered by people in your profession as
safe and effective for the general purposes of for which
it can be used?

A. In the hands of a physician, yes.

Q. And, in fact, you can tell us and calculate us,
as a professional, how much midazolam would render the
average person unconscious? It's not a mystery in other
words.

A. Well, it is a mystery, because consciousness is
actually not ever verifiable until after the fact.

Q. Well, if you gave me 50 milligrams of
midazolam, you would expect me to be unconscious?

A. Well, expectation is not the same thing as
reality. That's why we're empiricists and we do checks
afterwards to see whether or not the effects are as we
believe them to be, but that's when I have someone who
ends up alive. I can ask them that question. But if
they're ending up dead, then I really can't ask them
anything.

Q. But in theory, the answer to that question is

yes, you can look it up and
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MR. KILEY: Objection, Your Honor,
argumentative. He -- asked and answered. He
already answered his question.

THE COURT: Overruled. Repeat your question.
Q. But, in other words, you can look to source

material and calculate based on body weight how much
midazolam can be expected to render someone unconscious;
would that be a fair statement, Doctor?

A. In the aggregate, but not in the case before
me. I mean, can I speculate that something might
happen? I can speculate, yes.

Q. But, Doctor, in this case you've not persocnally
examined Mr. Davis; is that correct?

A. Correct.

Q. And, therefore, are you aware —-- you indicated
in your affidavit that it was reported to you that

Mr. Davis had been diagnosed with porphyria?

A. Correct.

Q. Can you tell this court the source of that
information?

A. The medical record and the -- and the opinion

of a physician that examined him.
Q. Would that be Dr. Maher?
A. I believe so.

Q. And was it reported to you, or did you actually
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view the testimony in that case?
A. I read his statement on it.
MR. BROWNE: Your Honor, may I approach and
have this marked as an exhibit?
THE COURT: You may.
MR. BROWNE: Mark that as the first State
exhibit for identification.
THE CLERK: (Inaudible) .
MR. BROWNE: Oh, this would be Exhibit Number 2
for ID then.
(State's Exhibit No. 2 was marked for
identification.)
MR. BROWNE: Thank you.
May I approach the witness, Your Honor.
THE COURT: You may.

BY MR. BROWNE:

Q. I hope you have your reading glasses, Doctor.
A. I have them.
Q. All right. Doctor, can you look at the first

page of that transcript that I just handed you?

A. Is this page 58 in the top right corner; is
that what you're calling the first page, or the very
first, first page?

Q. The first page is State hearing held on October

8th and 9th, 2001.
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A. Yes

Q. Does that appear to be State of Florida versus
Eddie Wayne Davis?

A. It does.

MR. BROWNE: And, Your Honor, I think Mr. Kiley
has this, but I do have a courtesy copy so he can
follow along.

MR. KILEY: My compliments. Thank you.

Q. Can you go to page 58?7 It's the first page.

And does that appear to be line 117

A. Yes.

Q Michael Scott Maher --

A. Yes.

Q. -- MD?

A Yes.

Q. And that's the same doctor that you believe had

diagnosed Mr. Davis with porphyria?
A. Yes.
Q. Can you turn now to page 63?2
MR. KILEY: Your Honor, I object, relevance.
The court is already assuming for the purposes of
this hearing that Mr. Davis does have porphyria.
THE COURT: Correct. I think it's irrelevant
as to what his opinion -- whether or not he has it

or not. I'm assuming that he does for purpose of
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MR. BROWNE: Agreed, Your Honor. But I think
this doctor indicated that he's had some report of a
doctor, that is completely inaccurate, that he did
not diagnose this defendant with prophyria. And so
this doctor, his affidavit

THE COURT: I'll -- I'll assume right now that
there's been no doctor that specifically diagnosed
him as having porphyria. It's been alleged that he
has it. And my specific question and the issue
before me is whether or not the existence of
porphyria would be affected by the use of the drug
that is intended to be used here. So I have assumed
for the purposes of this hearing that he does,
indeed, have it and, thereby, made it not necessary
that we have a physician actually physically do all
the testing to diagnose it.

MR. BROWNE: Your Honor, may I7?

THE COURT: Sure. But, again, for the record's
sake, I am not -- that is not a judicial
determination that he does, indeed, have it. I'm
just assuming that he has porphyria for purposes of
the hearing.

MR. BROWNE: Agreed, Your Honor. And I think

my purpose of questioning the doctor on this was
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two-part, credibility and whether or not, you know,
he submitted an affidavit in reliance upon a doctor
who had never diagnosed him, so I think his opinion
may be attacked on credibility grounds. But, again,
if you want me to move on, I have plenty of
material.

THE COURT: I'm going to sustain the objection
because I really think it is irrelevant for the
purposes of my consideration in this case.

MR. BROWNE: May I approach, Your Honor --

THE COURT: You may.

MR. BROWNE: -- to retrieve the exhibit?

THE COURT: And if you'd like to still
attach --

MR. BROWNE: Yeah.

THE COURT: -- it to the record, we'll attach
it to the record.

MR. BROWNE: I will, Your Honor.

BY MR. BROWNE:

Q. Doctor, have you reviewed Mr. Davis's medical
records from the Department of Corrections?

A, Some.

Q. Have you seen any diagnosis in the medical
records of porphyria?

MR. KILEY: Judge, that's already been decided.
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MR. BROWNE: I'll move on, Your Honor.

THE COURT: Thank you. And let me just -- the
actual -- for our court rep