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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI

RUSSELL BUCKLEW,

     Plaintiff, CASE NUMBER:
4:14-CV-8000-BP

vs. 

GEORGE A. LOMBARDI, 
DAVID A. DORMIRE,
And
TERRY RUSSELL, 

     Defendants.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - 

DEPOSITION OF
DR. JOEL B. ZIVOT, MD, FRCP 

MARCH 8, 2017

SCHEDULED AT 12:30 P.M. (E.S.T)

AT THE LAW OFFICES OF
KILPATRICK TOWNSEND & STOCKTON, LLP

1100 PEACHTREE STREET, NE
SUITE 2800

ATLANTA, GEORGIA 30309
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1                  A P P E A R A N C E S

2
ON BEHALF OF THE PLAINTIFF:

3        

4        Kathleen Carlson, Esquire
             -and-

5        Raechel Bimmerle, Esquire
       SIDLEY AUSTIN, LLP

6        One South Dearborn
       Chicago, Illinois  60603

7        Voice: 312-853-7725
       E-mail:  kathleen.carlson@sidley.com (Ms. Carlson)

8                 rbimmerle@sidley.com (Ms. Bimmerle)

9

10 ON BEHALF OF THE DEFENDANTS:

11
       Michael Spillane, Assistant Attorney General

12        Post Office Box 899
       Jefferson City, Missouri  65102

13        Voice:  573-751-1307
       E-mail:  mike.spillane@ago.mo.gov
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1                         I N D E X

2
Witness

3
Dr. Joel B. Zivot, MD, FRCP

4                
       Examination by Mr. Spillane, page 6

5
       Examination by Ms. Carlson, page 102

6
       Re-examination by Mr. Spillane, page 104

7        
       Signature reserved, page 105

8
       Court Reporter's Disclosure Statement, page 107    

9

10                           - - -

11 Exhibits                                

12 Defendants'

13 Exhibit Number 1,  Missouri Department of Corrections
Preparation and Administration of Chemicals for Lethal

14 Injection, identified on page 6

15 Exhibit Number 2,  Dr. Zivot Supplemental Report,
identified on page 7

16
Exhibit Number 3,  Dr. Zivot Affidavits, identified on

17 page 7

18 Exhibit Number 4,  Dr. Antognini Supplemental Report,
identified on page 7

19
Exhibit Number 5,  Dr. Antognini Original Report,

20 identified on page 8

21 Exhibit Number 6,  Dr. Zivot Article, "Why I'm for a
Moratorium on Lethal Injections."  USA Today, Dec. 15,

22 2013, identified on page 8

23 Exhibit Number 7,  Dr. Zivot Article, "Lethal Injection
Explained." CNN, Jan. 18, 2017, identified on page 9

24

25 (Exhibit index continued on next page.)
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1 Exhibits (continued)                                

2 Defendants'

3 Exhibit Number 8,  Dr. Zivot Article, "The Slippery Slope
from Medicine to Lethal Injections."  Time, May 2, 2014,

4 identified on page 9

5 Exhibit Number 9,  Dr. Zivot Article, "Lethal Injection: 
States Medicalize Execution." 49  U. Rich L. Rev., 711,

6 March 2015, identified on page 9

7 Exhibit Number 10, Dr. Zivot Article, "The Absence of
Cruelty is Not the Presence of Humanness." Philosophy,

8 Ethics and Humanities in Medicine, 2012, identified on
page 10

9
Exhibit Number 11, Dr. Zivot Article, "Too Sick to be

10 Executed:  Shocking Punishment and the Brain."  85
Fordham L. Rev., 697, Nov. 2016, identified on page 10

11
Exhibit Number 12, Dr. Zivot Article, "The White Coat:  A

12 Veil for State Killing?" Medpage Today, Aug. 17, 2014,
identified on page 10

13
Exhibit Number 13, Dr. Zivot Interview, "Timeline

14 Described Frantic Scene at Oklahoma Execution."  New York
Times, May 1, 2014, identified on page 11

15
Exhibit Number 14, Dr. Zivot Interview, "Florida's

16 Gruesome Execution Theater."  Washington Post, March 19,
2014, identified on page 11

17
Exhibit Number 15, Dr. Zivot Interview, "Oklahoma Wants

18 to Reinstate Gas Chamber, and Experts Say it's a Bad
Idea."  Huffington Post, Feb. 12, 2015, identified on

19 page 11

20 Exhibit Number 16, Dr. Zivot Interview, "The Harsh
Reality of Execution by Firing Squad."  Time, March 12,

21 2015, identified on page 13

22 Exhibit Number 17, Eleventh Circuit Decision, Gissendaner
v. Commissioner, Georgia Dept. of Corrections, 15-10797,

23 March 2, 2015, identified on page 13

24

25 (Exhibit index continued on next page.)
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1 Exhibits (continued)                                

2 Defendants'

3 Exhibit Number 18, Affidavit of Dr. Zivot in the
Gissendaner case, identified on page 14

4
Exhibit Number 19, Florida Supreme Court Decision, Davis.

5 v. Florida, SC14-1178, identified on page 14

6 Exhibit Number 20, Polk County, Florida, Circuit Court
Decision, State v. Davis, CF94-001248-XX, identified on

7 page 15

8 Exhibit Number 21, Evidentiary Hearing Testimony of Dr.
Zivot in Davis v. Florida, identified on page 15

9
Exhibit Number 22, Florida Supreme Court Decision, Henry

10 v. Florida, SC14-398, identified on page 15

11 Exhibit Number 23, Motions Including (Dr. Zivot Affidavit
Circuit Court of Broward County Florida. State v. Henry,

12 87-18628CF10A, identified on page 16
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1                 P R O C E E D I N G S   

2 (Wednesday, March 8, 2017, Atlanta, Georgia, 12:38 p.m.)

3               (Exhibit Numbers 1-23 were marked for

4                identification prior to the deposition.)

5               (Witness sworn by court reporter.)

6                           - - -

7 Whereupon,

8               DR. JOEL B. ZIVOT, MD, FRCP 

9              being duly sworn, was examined

10                 and testified as follows:

11                        EXAMINATION

12 BY MR. SPILLANE:

13        Q.     Dr. Zivot, I'm Mike Spillane, from the

14 Missouri Attorney General's office.  I wanted to start

15 out by talking about this list of exhibits we have in

16 front of you.  And I wanted to go through real quickly

17 and have you identify them.  I think everything here is

18 something you'll be familiar with.  The first thing I

19 have is Exhibit 1, which is the Missouri Execution

20 Protocol.  I assume you're familiar with that.

21               (Exhibit Number 1 was identified

22                for the record.)

23               THE WITNESS:  Oh, right.  This -- this is

24 --

25 BY MR. SPILLANE:

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
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1        Q.     That's the exhibit list, and then the first

2 one --

3        A.     I see.

4        Q.     -- is the Missouri--

5        A.     (Reviewing).  Yes.

6        Q.     Right.  And then the second one is your

7 Supplemental Report, which I assume you're familiar with.

8               (Exhibit Number 2 was identified

9                for the record.)

10               THE WITNESS:  Yes.

11 BY MR. SPILLANE:

12        Q.     And the third one is a group that I've

13 stapled together of three Affidavits that you gave in

14 this case.  And I assume you're familiar with those.

15               (Exhibit Number 3 was identified

16                for the record.)

17               THE WITNESS:  (Reviewing).  Yes.

18 BY MR. SPILLANE:

19        Q.     Okay.  Fourth thing is Dr. Antognini's

20 Supplemental Report.

21               (Exhibit Number 4 was identified

22                for the record.)

23               THE WITNESS:  I -- I'm skimming these,

24 obviously.  So if you want me to --

25 BY MR. SPILLANE:

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
PAGE 7
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1        Q.     Right.  Yeah, yeah.  I mean, you -- I'm

2 just asking if you've -- if you've read Dr. -- and I'll

3 represent to you that it's Dr. Antognini's report and

4 you're familiar with his report.

5        A.     Yes.

6        Q.     And then that was the supplemental.  The

7 second one is his original report, which is Exhibit 5,

8 and I assume you have read that and are familiar with it,

9 if that is his report.

10               (Exhibit Number 5 was identified

11                for the record.)

12               THE WITNESS:  (Reviewing).  Yes.

13 BY MR. SPILLANE:

14        Q.     Okay.  Next thing is an article you

15 authored.  I have it labeled as Exhibit 6.  It's in USA

16 Today, and it's titled "Why I'm for a Moratorium on

17 Lethal Injections."  I assume you remember writing that

18 and are familiar with it.

19               (Exhibit Number 6 was identified

20                for the record.)

21               THE WITNESS:  Yes.

22 BY MR. SPILLANE:

23        Q.     Okay.  The next one is a piece you did for

24 CNN, Exhibit 7, titled "Lethal Injection Explained."  I

25 assume you're familiar with that.

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
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1               (Exhibit Number 7 was identified

2                for the record.)

3               THE WITNESS:  Yes.

4 BY MR. SPILLANE:

5        Q.     All right.  The next one is another article

6 you authored for Time, and it's Exhibit 8, and it's "The

7 Slippery Slope From Medicine to Lethal Injection."  I

8 assume you're familiar with that.

9               (Exhibit Number 8 was identified

10                for the record.)

11               THE WITNESS:  Yes.

12 BY MR. SPILLANE:

13        Q.     Okay.  The next one is an article that you

14 wrote in the University of Richmond Law Review, called

15 "Lethal Injection: States Medicalize Execution", Exhibit

16 9.  I assume you wrote that and are familiar with it.

17               (Exhibit Number 9 was identified

18                for the record.)

19               THE WITNESS:  Yes.

20 BY MR. SPILLANE:

21        Q.     The next one is an article you wrote in

22 Philosophy, Ethics and Humanities in Medicine, I've

23 labeled Exhibit 10, and it's titled "The Absence of

24 Cruelty is Not the Presence of Humanness, Physicians and

25 the Death Penalty in the United States."  I assume you're

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
PAGE 9
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1 familiar with that.

2               (Exhibit Number 10 was identified

3                for the record.)

4               THE WITNESS:  Yes.

5 BY MR. SPILLANE:

6        Q.     Okay.  The next one is an article which you

7 authored in the Fordham Law Review.  It is -- I've

8 labeled it Exhibit 11, and it specifically discusses Mr.

9 Bucklew's case to a certain extent, and it's called "Too

10 Sick to be Executed: Shocking Punishment and the Brain."

11               (Exhibit Number 11 was identified

12                for the record.)

13               THE WITNESS:  Yes.

14 BY MR. SPILLANE:

15        Q.     Are you familiar with that?

16        A.     Yes.

17        Q.     The next article I have is Exhibit 12. 

18 It's written in a document -- i a publication called

19 Medpage Today, Public Health and Policy, and it's called

20 "The White Coat: A Veil for State Killing?" 

21               And I assume that you're familiar with that

22 as you are the author of that article.

23               (Exhibit Number 12 was identified

24                for the record.)

25               THE WITNESS:  Yes.

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
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1 BY MR. SPILLANE:

2        Q.     Okay.  The next one is an interview, I

3 believe you gave, in the New York Times.  And it is

4 Exhibit 13, and it is called "Timeline Describes Frantic

5 Scene at Oklahoma Execution."  And I assume you recall

6 giving that interview and are familiar with its contents.

7               (Exhibit Number 13 was identified

8                for the record.)

9               THE WITNESS:  Yes.

10 BY MR. SPILLANE:

11        Q.     Okay.  The next one is another interview

12 that you gave for the Washington Post, and it's called

13 "Florida's Gruesome Execution Theater."  And I assume

14 you're familiar with that and recall giving the

15 interview.

16               (Exhibit Number 14 was identified

17                for the record.)

18               THE WITNESS:  Yes.

19 BY MR. SPILLANE:

20        Q.     Okay.  The next one is an interview you

21 gave for a publication.  I believe it's called Crime. 

22 It's listed as Exhibit 15, and it says -- it's titled

23 "Oklahoma Wants to Reinstate the Gas Chamber, and Experts

24 Say it's a Bad Idea."

25               (Exhibit Number 15 was identified

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
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1                for the record.)

2               THE WITNESS:  I don't -- I don't recall

3 this.

4 BY MR. SPILLANE:

5        Q.     Well, let me see if I can refresh your 

6 recollection.

7        A.     I see -- I see my name here, but I don't

8 recall this publication.  So I don't know.

9        Q.     Right.  You're -- the -- the quotation that

10 you supposedly gave was on page 2 of 6, and you talk

11 about nitrogen hypoxia.  Does that refresh your

12 recollection?

13        A.     I see that, yes.

14        Q.     Okay.  Do you remember giving that

15 interview now, about nitrogen hypoxia, or speaking about

16 it?

17        A.     I do.

18        Q.     Okay.

19        A.     I just don't recognize the name of this

20 publication.

21        Q.     Right.  Kind of an odd name. Crime.

22        A.     Yeah.

23        Q.     Oh, you know what, I'm absolutely wrong. 

24 The publication is the Huffington Post, and Crime is part

25 of the title, I guess.  The Crime section of Huffington

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
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1 Post.

2        A.     I see.

3        Q.     So I apologize.  So now does that refresh

4 your recollection?

5        A.     Yes.

6        Q.     Okay.  The next thing I have is -- again,

7 it's a Time interview, and it's called "The Harsh Reality

8 Of Execution by Firing Squad," and you gave a little

9 interview for that.  And I don't know if you recall that.

10               (Exhibit Number 16 was identified

11                for the record.)

12               THE WITNESS:  Yes.

13 BY MR. SPILLANE:

14        Q.     Okay.  Seventeen is an opinion of the

15 Florida Supreme Court, in a case called Gissendaner -- 

16 I'm sorry, of the United States Court of Appeals for the

17 Eleventh Circuit, in a case called Gissendaner versus

18 Commissioner.  And I believe you gave evidence in that

19 case. 

20               Do you recall giving evidence in that case

21 and the Supreme Court opinion?  Excuse me, the Eleventh

22 Circuit opinion.

23               (Exhibit Number 17 was identified

24                for the record.)

25               THE WITNESS:  I don't -- I -- I recall the

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 
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1 case.  I would have to, you know, look to

2 familiarize myself again but, yes, I recall the

3 case.

4 BY MR. SPILLANE:

5        Q.     The next document I have is Exhibit 18, and

6 it is an Affidavit which you gave in the Gissendaner

7 case.  Do you recall giving that now, the Affidavit --

8        A.     Yes.

9        Q.     -- and the contents of it?

10               (Exhibit Number 18 was identified

11                for the record.)

12 BY MR. SPILLANE:

13        Q.     The next is Exhibit 19, which is a Florida

14 Supreme Court opinion in a case called Davis v. Florida.

15        A.     Uh-huh (affirmative).

16               (Exhibit Number 19 was identified

17                for the record.)

18 BY MR. SPILLANE:

19        Q.     Do you recall participating in that case?

20        A.     Yes.

21        Q.     Okay.  And then the next thing after that

22 is Exhibit 20, which is an order of the Circuit Court

23 denying the stay of execution -- well, I guess it's what

24 they call the Circuit Court.  The trial level court in

25 Florida, denying the stay of execution in the Davis case. 

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
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1               (Exhibit Number 20 was identified

2                for the record.)

3 BY MR. SPILLANE:

4        Q.     Do you recall that?

5        A.     Yes.

6        Q.     Okay.  Exhibit 21 is your testimony that

7 you gave in the Davis case, and I believe your testimony

8 actually starts at page 19 of the transcript I've handed

9 you.

10               (Exhibit Number 21 was identified

11                for the record.)

12               THE WITNESS:  (Reviewing).  Yes, I see

13 that.

14 BY MR. SPILLANE:

15        Q.     Yeah.  And you recall giving that

16 testimony?

17        A.     Yes.

18        Q.     Okay.  The next thing I have is a Florida

19 Supreme Court Decision in a case called Henry v. State of

20 Florida, in which you gave evidence.  Do you recall that

21 case?

22               (Exhibit Number 22 was identified

23                for the record.)

24               THE WITNESS:  Yes.

25 BY MR. SPILLANE:

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 
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1        Q.     All right.  And do you recall this decision

2 at all?

3        A.     Not specifically.

4        Q.     Okay.  The next thing I have is Exhibit 23. 

5 And if you -- it is a pleading that was filed by Mr.

6 Henry in the State of Florida.  And if we flip to the

7 back of it, attached to it is an Affidavit that you gave

8 in the case.  Do you recall that Affidavit I'm looking

9 at?  I think it's farther back.

10               (Exhibit Number 23 was identified

11                for the record.)

12               THE WITNESS:  Yes.

13 BY MR. SPILLANE:

14        Q.     Okay.  Now I'm going to ask you something

15 specifically about your report.  When you listed the

16 interviews and such that you did in your report, which is

17 Exhibit 2, you referred to an interview that you gave

18 with Dahlia Lithwick, which was a podcast for something

19 called Slate.  Do you recall doing that?

20        A.     Yes.

21        Q.     Okay.  I have in my notes that at page two

22 -- at two minutes and thirty seconds into that podcast,

23 you said that the Constitution does not ask for a

24 punishment to be humane, but it does ask that punishment

25 not be needlessly cruel.  Is that accurate?

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 
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1        A.     I don't have a copy of the transcript, so I

2 --

3        Q.     Is that consistent with your views?

4        A.     Say it again.

5        Q.     What you said was the Constitution does not

6 ask for the punishment to be humane.  It does ask that

7 the punishment not be needlessly cruel.  Is that

8 consistent with your views?

9        A.     Yes.

10        Q.     Okay.  I have at page -- excuse me, twelve

11 minutes and twelve seconds into that, you said, lethal

12 injection can never meet the requirement for not

13 needlessly cruel.  You didn't say being -- actually -- I

14 didn't misread it.  It actually says lethal injection can

15 never meet the punishment for -- meet the requirement for

16 not needlessly cruel.  Do you remember saying that?

17        A.     Perhaps.

18        Q.     Is it consistent with your views?

19        A.     Yes.

20        Q.     Explain, please.  Explain why lethal

21 injection can never meet the requirement for not being

22 needlessly cruel.

23        A.     Lethal injection, as I've seen it

24 practiced, or have -- having reviewed protocols, imagines

25 that the chemicals that are employed can produce death in
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1 a way that the chemicals are not able to do.

2        Q.     Okay.  Let me refer you to Exhibit 8, which

3 was an article you wrote, on page 2, and it's The

4 Slippery Slope From Medicine to Lethal Injection article. 

5 And it's page 2 of that.  And I'm looking at the

6 paragraph that says:

7               (Reading:) Lethal injection is merely an

8 impersonation of medicine, nothing more.  It wastes

9 scarce drugs that could serve dozens of patients in

10 medical need.  When I study the details of lethal

11 injection -- of the lethal injection protocol, my medical

12 knowledge feels more like a curse as I see mistakes that

13 lead to unnecessary cruelty (end of reading).

14               Is that consistent with your view?

15        A.     Yes.

16        Q.     And I'm going to skip down to the next

17 paragraph where you wrote:  (Reading:) Lethal injection

18 was never anything other than a facade for punishment,

19 never not needlessly cruel (end of reading).

20               Is that consistent with your views?

21        A.     Yes.

22        Q.     All right.  Also, and I -- I don't know if

23 you recall this, but I'll simply step out of order here a

24 little bit.  In your testimony in the Davis case, you

25 refer to yourself as a vocal advocate against lethal
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1 injection.  Is that accurate?  I mean, are you a vocal

2 advocate against lethal injection?

3        A.     I'm not sure what you mean when you define

4 a vocal advocate.

5        Q.     I don't know.  I'll come back to -- I --

6 I've got the quote here and when I get to it, I'll

7 probably ask you what you meant then.

8        A.     Okay.

9        Q.     I would refer you now to Article -- excuse

10 me, to Exhibit 6.  It's an article you wrote titled Why

11 I'm for a Moratorium on Lethal Injections.  One of the

12 first things I saw there is you were talking about when

13 you first witnessed an anesthetic, sodium thiopental,

14 being used.  And you described that it raced into a vein

15 and in a moment rendered the patient unconscious.  Is

16 that accurate?

17        A.     This article was written, you know, for a

18 newspaper audience.  And so if you're asking me to define

19 what a moment means as a specific amount of time in

20 seconds, then I think maybe that's what we have to

21 discuss.

22        Q.     Well, tell me what you meant.

23        A.     That in a -- in a short period of time. 

24 So, I don't know, I think a moment was just meant to mean

25 relatively quickly.
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1        Q.     All right.  Let me ask you something else

2 you wrote.  You wrote that your right to use thiopental

3 was earned through thousands of hours of study, training

4 and evaluation, and proof of your sound, safe and sage

5 practice is being endangered by the use of lethal

6 chemicals in injections.  Is that accurate?

7               MS. CARLSON:  Do you have that -- are you

8 reading from somewhere?

9               MR. SPILLANE:  Yeah.  I have it written

10 down here, but it's also in the article if you

11 wish to -- let's see.  Give me a moment and I'll

12 find the exact quote.

13 BY MR. SPILLANE:

14        Q.     (Reading:)  My right to use sodium

15 thiopental was earned through thousands of hours of the

16 study of pharmacology, anatomy, physiology, training and

17 evaluation.  It was earned by the granting of a medical

18 degree.  It was granted by State medical boards whose job

19 is to protect the public.  It was validated by granting

20 the hospital privileges based on proof of my sound, safe

21 and sage practice and a license from the Drug Enforcement

22 Agency (end of reading).

23               And above that, you talk about how that --

24 the right to use thiopental has been taken away because

25 it's been used in lethal injections and is no longer
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1 available.  Is that accurate?

2        A.     Yes.

3        Q.     Talking a little bit -- this may go a

4 little bit into your qualifications.  Explain to me a

5 little bit about the thousands of hours of training and

6 so forth that go into your ability to use anesthetics.

7        A.     An anesthesiologist is a physician who has

8 trained in that particular specialty after having

9 completed four years of college and four years of medical

10 school.  That training is an additional four years. 

11 During that time, I studied anatomy and physiology and --

12 and chemistry as it applies to anesthesiology.

13               At the end of that training, I write an

14 exam, and I have a -- I'm further examined through an

15 oral exam format.  And the American Board of

16 Anesthesiology, which is an organization recognized by

17 the -- a group -- by an organization that grants

18 specialty certification to various medical specialties.

19               I submit myself to that, and having passed

20 those things, I'm -- I'm granted as a -- or designated as

21 a member of the American Board of Anesthesiology in this

22 case.  And so the sum total of that time, of all that

23 training, is -- is thousands of hours.

24        Q.     That would include conducting many, many

25 surgeries, doctor?
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1        A.     Anesthetics.

2        Q.     Well, what -- I probably misspoke.  Doing

3 the anesthesia during many, many surgeries?

4        A.     Correct.

5        Q.     How many?

6        A.     Well, are you asking me during my training

7 or --

8        Q.     Yes.  During your training in order to

9 become board certified, how many anesthesias would you

10 have to do during surgeries?

11        A.     Well, on average, it would be -- say we

12 could estimate four, maybe four anesthetics a day.  So

13 that would be twenty a week.  Maybe eighty a month. 

14 Maybe eight hundred a year, times by four would be

15 thirty-two hundred anesthetics in the training

16 experience.

17        Q.     When you did these anesthesias, were you

18 required to be competent to set IV lines?

19        A.     Yes.

20        Q.     Were you required to be competent to do

21 that in peripheral veins?

22        A.     Yes.

23        Q.     Were you required to be able to do that in

24 central veins?

25        A.     Yes.
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1        Q.     Would that include the femoral vein?

2        A.     Yes.

3        Q.     Would it include the subclavian vein?

4        A.     Yes.

5        Q.     Would it include the jugular vein?

6        A.     Yes.

7        Q.     And how many times did you have to do that

8 in the period you were training to be board certified,

9 sir?

10        A.     I would say that I did that -- in each of

11 those locations or in total?

12        Q.     Well, just tell me generally how often you

13 had to use a central line.  I won't differentiate between

14 the location, between the large veins.

15        A.     Well, during my training, I would say that

16 I did that a hundred times, maybe two hundred times.  I

17 don't recall specifically, but it was an often enough

18 experience that I would do it on a regular basis.

19        Q.     And is that typical for persons that are

20 trained to be a board-certified anesthesiologist, sir?

21        A.     Yes, it is.

22        Q.     And would it be fair to say that if you

23 weren't competent at that, you wouldn't have gotten

24 certified?

25        A.     That would be one of the requirements that
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1 an anesthesiologist would require for certification.

2        Q.     All right.  Let's flip to Exhibit 13,

3 Frantic Scene at State Killing.  Page 4 of 4 is what I'm

4 interested in.

5               MS. CARLSON:  Did you say 13?

6               MR. SPILLANE:  Yes, ma'am.

7 BY MR. SPILLANE:

8        Q.     Timeline Describes Frantic Scene at

9 Oklahoma Execution.  Sorry, my notes didn't quote it

10 exactly.  Are we at page 4 of 4?  Four -- 4 of 4?

11        A.     Yes, sir.

12        Q.     Okay.  Yes?

13        A.     Yes.

14        Q.     And it earlier describes that Oklahoma had

15 said that a femoral vein had blown to explain the

16 allegedly -- the botched execution.  And you have a

17 comment there.  Let's see.  (Reading:) The femoral vein

18 is a big vessel, Dr. Zivot said.  Finding the vein,

19 however, can be tricky.  The vein is not visible from the

20 surface and is near no major artery.  You can feel it and

21 you can't see it.  Without special expertise --

22        A.     You can't feel it.

23        Q.     Oh, I'm sorry.  You're right.  (Continues

24 reading:)  You can't -- without special expertise, you

25 can't feel it.  Without special expertise, the failure is
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1 not surprising (end of reading).

2               And so what I'm gathering here is -- from

3 the paragraph above that, that you're disputing

4 Oklahoma's assertion that the femoral vein was blown.

5        A.     This was -- this -- that was --

6        Q.     I'm sorry.  Let me ask a better question. 

7 I'll read the paragraph I'm thinking about.  (Reading:)

8 Dr. Joel Zivot, an anesthesiologist at Emory University

9 School of Medicine, said that the prison's initial

10 account that the vein had collapsed or blown was almost

11 certainly incorrect (end of reading). 

12               And I want to know why you -- why you said

13 that.

14        A.     The -- what was described was that the

15 catheter that was used was actually a short catheter. 

16 And so I think that the word blown might be a bit of a

17 term of art.  So they claimed that the vessel did not --

18 ruptured in some way.  And my view here is that the

19 catheter was pulled out of the vein, was not in the vein. 

20 And so the distinction here, I think, is perhaps what

21 you're asking me.

22        Q.     Yes.  That's -- I was trying to get at why

23 you made that conclusion.  I wasn't sure from the

24 article.  And in the next paragraph when you're

25 describing your conclusion, you say, the femoral vein is
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1 a big vessel. 

2               Would that go to your reasoning in why you

3 concluded it wasn't blown as they used the term?

4        A.     The femoral vein is a vessel of a -- of a

5 large caliber, and should be able to, if -- when properly

6 placed, take a fair amount of fluid when -- as it is

7 infused into the vein.  And so for that vein to rupture,

8 from what was described, seemed unlikely.

9        Q.     And let me contrast it to a peripheral

10 vein.  If a peripheral vein was used, that might be more

11 likely to rupture because it's not a big vessel, as you

12 describe the femoral vein?

13        A.     Yes.

14        Q.     Okay.  Now your article at Exhibit 7, for

15 CNN, the thrust that I got from that article is that it's

16 opposition to lethal injection, and at one point you

17 said, if capital punishment continues, it needs to be a

18 better method.  Is -- is that a fair summary of the

19 article?

20        A.     Not really.

21        Q.     Well, tell me -- tell me what you meant

22 there.

23        A.     Well, are you saying that that's -- I think

24 that's one point.

25        Q.     That's one point that you made, is --
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1        A.     Yeah.

2        Q.     -- that if lethal -- if execution

3 continues, it shouldn't be lethal injection.  Is that a

4 fair point?

5               MS. CARLSON:  Take your time to read the

6 entire article if you need to because he's asking

7 you a lot of questions about various articles.

8               THE WITNESS:  Ask -- please ask me that

9 question again.

10 BY MR. SPILLANE:

11        Q.     Well, let me -- let me see if I can come to

12 a specific point that I can ask you about then, instead

13 of -- please keep reading and I'll ask you about a

14 specific point.

15        A.     (Reviewing).

16        Q.     I'm looking at your -- in the concluding

17 thing at the end of page 3 of 3.  And you begin the

18 paragraph:  (Reading:)  Lethal injection as presently

19 practiced is an impersonation of medicine populated by

20 real doctors who don't acknowledge the deception.  The

21 rightness or wrongness of capital punishment remains an

22 open question, but it's time to reject lethal injection. 

23 If capital punishment continues, it needs another method

24 (end of reading).

25               Is that consistent with -- what you wrote
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1 there, consistent with your views?

2        A.     Yes.

3        Q.     I'm going to go next to Exhibit 10, which

4 is titled The Absence of Cruelty is Not the Presence of

5 Humanness.

6        A.     Humanness (pronouncing), actually.

7        Q.     Oh.  Okay.  I thought there would be

8 another E there.  My mistake.  Not the presence of

9 humanness, physicians and the death penalty in the United

10 States. 

11               Are you familiar with the content of this

12 article?

13        A.     Yes.

14        Q.     I'll read the last sentence in the article. 

15 (Reading:)  If the death penalty is cruel, then attempts

16 to reduce cruelty by pharmacological adjustments are not

17 necessarily humane, or worse, create an illusion of

18 humanness as they are physician directed (end of

19 reading). 

20               Do you agree with that analysis?

21        A.     Yes.

22        Q.     Okay.  Now the next article I'm going to go

23 to is Number 11, which is the Fordham Law Review article,

24 Too Sick to be Executed: Shocking Punishment and the

25 Brain.  And I'm going to turn to page 2 of 7.  I
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1 apologize for taking a moment here, but I have a specific

2 quote I wanted to ask you about.

3               Here we go.  I'm looking at -- under Roman

4 Numeral II, Too Sick to be Executed.  I believe it to be

5 the second full sentence in the paragraph, and it's

6 describing Mr. Bucklew's tumors.  And it says --

7        A.     Which number is that?  I think these are

8 all numbered --

9        Q.     Roman Numeral II.

10        A.     No, but these are all numbered sentences. 

11 So which number?

12        Q.     Well, it's -- it's right after Footnote 34. 

13 It begins these vascular tumors.

14        A.     I see.

15        Q.     Okay.  (Reading:)  These vascular tumors

16 have been present since birth and will continue to grow. 

17 They are resistant to definitive treatment and will

18 eventually obstruct Bucklew's airway and kill him by

19 self-strangulation if he is not executed first (end of

20 reading).

21               Is that your -- do you agree with the

22 statement that you wrote there?

23        A.     Yes.

24        Q.     Okay.  And I think let's shift then to your

25 actual Supplemental Report, which is Exhibit 2.  And if
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1 we go to page 8.

2        A.     Just give me a moment to find 2.

3        Q.     Oh, I'm sorry.  Well, how about let's go to

4 -- let's go to page 8, paragraph 10, when you get there.

5        A.     Yeah.  This is 5.  This is 2.  All right, I

6 found it.

7        Q.     All right.  

8        A.     All right.  So here's 2.  So, I'm sorry,

9 where?

10        Q.     Paragraph labelled 10 at the bottom of page

11 2.  This is in your report.

12        A.     Bottom of page 2.

13        Q.     Bottom of page 8.  I'm sorry.  If I said 2,

14 I apologize.  It's paragraph 10 at the bottom of page 8.

15        A.     Okay.

16        Q.     All right.  What you wrote there: 

17 (Reading:)  As already described, Mr. Bucklew's condition

18 is progressive.  As of April 2012, Mr. Bucklew's medical

19 records indicate that his condition did not appear to

20 place him at risk of life-threatening hemorrhaging.

21               My examination of Mr. Bucklew on January 8,

22 2017, as well as my review of recent MRI and CTI imaging

23 reports, form the basis of my conclusion at the -- at the

24 present time.  Mr. Bucklew is at risk of life-threatening

25 hemorrhaging, particularly under the conditions imposed
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1 by Missouri's execution procedure (end of reading).

2               So is -- is that paragraph consistent with

3 your earlier conclusion that if he's not executed, the

4 hemangioma is eventually going to strangle him?

5        A.     Yes.

6        Q.     Okay.  Let's go to -- oh, let's see, page

7 9, conclusion A.  (Reading:)  It is my professional

8 opinion that Mr. Bucklew suffers from a severe and

9 life-threatening form of cavernous hemangioma.  Given the

10 nature of Mr. Bucklew's condition, it is my medical

11 opinion that the vascular tumors that obstruct Mr.

12 Bucklew's airway will present a permanent threat to his

13 breathing, and that life-threatening choking episodes

14 will occur on an ongoing basis.  When these choking

15 episodes occur, they will be associated with hemorrhaging

16 to a varying degree that will be easily visible by any

17 observer (end of reading).

18               Is that also consistent with your

19 conclusion that the hemangioma will strangle him if he's

20 not executed?

21        A.     I think that what I said here is consistent

22 with my view, so, yes.

23        Q.     Okay.  And when that happens, then there

24 will also be hemorrhaging is what I take from A.  When he

25 chokes, there will also be hemorrhaging.
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1        A.     That's my belief.

2        Q.     Okay.  Now I'm going to shift to Exhibit

3 12, which is The White Coat:  A Veil for State Killing? 

4 Now as I take this article, it is your account of an

5 execution that you witnessed in the State of Georgia.

6        A.     Yes.

7        Q.     Why would you write an account of an

8 execution which you witnessed in the State of Georgia?

9        A.     I'm not sure I understand your question.

10        Q.     Well, this is -- let me ask it this way. 

11 Did you write an article -- did you witness an execution

12 in the State of Georgia and write an article about it as

13 part of your vocal advocacy against lethal injection?

14               MS. CARLSON:  Objection.  Form.

15 BY MR. SPILLANE:

16        Q.     You can answer it if you can understand it. 

17 If it's too confusing, I'll try again.

18        A.     I -- I don't really understand what you're

19 asking me.

20        Q.     Why did you write the article, The White

21 Coat: A Veil for State Killing?

22        A.     Why did I write it?

23        Q.     Yes, sir.

24        A.     I'm -- I'm interested in the subject.

25        Q.     Why did you witness the execution?
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1        A.     I was requested to witness it by the person

2 executed, Mr. Wellons.

3        Q.     Okay.  When we go to page 3 of 6, you

4 described a little bit of what you saw there.  And I'm

5 looking at the paragraph that begins, the inmate.  I

6 believe it is the one, two, three, fourth paragraph from

7 the top, the fourth full paragraph.

8        A.     Yes.

9        Q.     Okay.  And you said:  (Reading:)  The

10 inmate has an apparent change in his respiratory pattern

11 and I assume the execution has therefore begun.  He

12 twitches strongly once, mostly on the left side of his

13 body.  I am looking hard now for something in his

14 breathing or in his movements that I could construe as

15 consciousness or the lack of it (end of reading).

16               And then you kind of move on to something

17 else.  I was wondering if you saw something in his

18 breathing that you could construe as consciousness or the

19 lack of it?

20        A.     No.

21        Q.     Okay.  Next you said that a corrections

22 officer fainted, in the next paragraph.

23        A.     He collapsed.  The corrections officer

24 collapsed.

25        Q.     All right, yeah.  And you used the word, I
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1 lose count when suddenly one of the corrections officers

2 faints and falls forward.  I was using your word.

3        A.     Okay.

4        Q.     Okay.  How long were you distracted by the

5 corrections officer's fainting?

6        A.     I don't understand your question.

7        Q.     Well, later in the article, you came back

8 and talked more about the inmate and didn't see anything

9 abnormal occur.  But that talk -- that happens after you

10 talk about the corrections officer fainting and you

11 describe that.  So I was wondering how long your

12 attention was off of the inmate.

13        A.     I don't --

14               MS. CARLSON:  Objection.  Foundation.

15               THE WITNESS:  I don't know how long it went

16 on for.  I had no watch.  I had no way -- if

17 you're asking me in matter of minutes, is that

18 what you're asking me, or is this a --

19 BY MR. SPILLANE:

20        Q.     Well, let me ask the question a different

21 way.  Earlier you described you didn't see anything prior

22 to the guard fainting, any change in breathing that would

23 indicate he was or was not conscious.  Did you see

24 anything like that during the remainder of the execution?

25        A.     It was very hard to see much.  So all I
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1 could see, I was looking through a window from a

2 distance.  It was hard to see things with great

3 precision.

4        Q.     All right.  I'm looking at page 5 of 6, and

5 I'm looking at the paragraph that begins with, if the

6 Georgia Composite Medical Board.

7        A.     Uh-huh (affirmative).

8        Q.     And you write there that:  (Reading:)  If

9 the Georgia Composite Medical Board or any other State

10 medical board refuses to be a plaintiff against the

11 warden for an order of mandamus to force disclosure of

12 the identities of physicians hired to supervise lethal

13 injections, then probably any resident in that state has

14 sufficient interest in knowing whether the men in

15 question are his or her doctors (end of reading).

16               And then in the next paragraph, you say: 

17 (Reading:)  Residents may bring a relator action against

18 the warden and may name the medical board as a defendant

19 in whose name Mr. Jordan -- I assume -- Mr. Jones (end of

20 reading).  I assume that's the guard -- moves for

21 mandamus. 

22        A.     No, Mr. Jones is --

23        Q.     Mr. Jones is the defendant?  Okay. 

24               MS. CARLSON:  No.  I think he's -- no.  I

25 think that misstates what the article says.
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1               THE WITNESS:  It's just -- he's a --

2 BY MR. SPILLANE:

3        Q.     Who is Mr. Jones?

4        A.     A theoretical plaintiff.

5        Q.     Okay.  The citation of the case would read

6 Georgia Composite Medical Board, ex rel. Jones v. Warden. 

7 So if I take this correctly, you're suggesting here that

8 residents of the State of Georgia should bring an action

9 against the warden based on what happened at this

10 execution.  Is that fair?

11               MS. CARLSON:  Objection.  Form.

12               THE WITNESS:  No.  That's not what I'm

13 saying.

14 BY MR. SPILLANE:

15        Q.     Tell me -- tell me what you mean.

16        A.     The -- what's at issue is the fact that in

17 Georgia, physicians who participate in lethal injection,

18 their identity is kept secret.  And medical boards need

19 to know the identity and activity of all physicians

20 within the State.  But these particular physicians, if

21 they choose to participate, their identity is protected,

22 and the medical board should demand to know what all

23 physicians in the State do under normal considerations

24 when they are practicing or holding themselves out to be

25 practicing medicine in any form.  And that's my point.
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1        Q.     So as I understood it, you first of all

2 talked about the State Medical Board refusing to be a

3 plaintiff, and then you talked about the residents may

4 bring an action against the warden.  Is that accurate?

5        A.     I don't -- I don't understand your

6 question.

7        Q.     All right.  You said here, residents may

8 bring a relator action against the warden and may name

9 the board as a defendant.  So are you saying that

10 residents should sue the medical board because they're

11 not actively pursuing the physicians who participated in

12 the execution?

13               MS. CARLSON:  Objection.  Form.

14               THE WITNESS:  This is an article that I

15 wrote which are my views on -- on something of

16 this -- in this subject.  And I'm not holding

17 myself out as a legal expert or as a national

18 advocate in some way, nor am I representing myself

19 as the beginning of some lawsuit that should be

20 brought against the State.  That's not my

21 intention here.

22 BY MR. SPILLANE:

23        Q.     Okay.  I'm going to go next to Exhibit 14,

24 which is titled Florida's Gruesome Execution Theater, in

25 the Washington Post.  Did you give an interview for this
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1 article?

2        A.     Yes.

3        Q.     What was the point of your interview here,

4 sir?  What did you say?

5        A.     I -- I don't recall.

6        Q.     Okay.  That's fine.  Let's -- let's move

7 forward.  I'm going to go to Exhibit 15, Huffington Post. 

8 It's titled Oklahoma Wants to Reinstate the Gas Chamber,

9 and Experts Say it's a Bad Idea.

10               And then I'm looking at page 2, where we

11 start with Dr. Zivot -- Dr. Joel Zivot, assistant

12 professor of anesthesiology.  Are we there?

13        A.     Uh-huh (affirmative).

14        Q.     And then it's --

15        A.     Yes.

16        Q.     -- (Reading:)  Dr. Joel Zivot, assistant

17 professor of anesthesiology and surgery at Emory

18 University School of Medicine, told the Huff Post it is

19 ethically impossible for a doctor to conduct tests and

20 therefore reach conclusions on execution procedures.  No

21 physician is an expert in killing, and medicine doesn't

22 itself -- doesn't position itself intentionally in taking

23 a life, Zivot said.  He added, there's no therapeutic use

24 of nitrogen gas and there's no way to ethically or

25 practically test if nitrogen gas is a humane alternative
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1 (end of reading).

2               So what were you referring to in that

3 second paragraph there, sir, about no physician is an

4 expert in killing?

5        A.     I'd -- I'd have to -- I -- I don't know if

6 I can recall the question that was asked of me at the

7 time.  So without knowing the question, I'm -- I'm not

8 sure I can accurately --

9        Q.     Well, let me ask you is this is accurate,

10 where you wrote, there's no way to ethically or

11 practically test if nitrogen gas is a humane alternative. 

12 And I assume by that, you mean a humane alternative to

13 lethal injection.  Is that accurate?

14        A.     I'm not sure that I used the word humane,

15 frankly.  That may have been what they inserted here,

16 because that would not be my word here.

17        Q.     Tell me what your word would be.

18        A.     I would say not cruel.

19        Q.     So there's no way to tell if nitrogen gas

20 would not be cruel, is -- is that what you were saying?

21        A.     Yes.

22        Q.     I know you just spoke about nitrogen, and

23 the article talks about gas chambers, so I'm guessing it

24 might be broader.  Do you have an opinion if there's any

25 way to know that another gas used in an execution would
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1 not be a -- would not be cruel?

2        A.     I have no opinion about that.

3        Q.     Well, would the same reasoning that you

4 can't test it, therefore you can't know about nitrogen,

5 apply to other gases?

6        A.     I -- I'd have to know the entirety of what

7 you're describing to know how to answer your question.

8        Q.     Well, you said there's no practical way to

9 test if nitrogen gas -- and you used the word cruel here,

10 so I'll use the word cruel -- is a cruel alternative. 

11 Does that statement apply to using other gases besides

12 nitrogen as a replacement for lethal injection?

13        A.     I -- I'm not an expert in any technique of

14 killing.  If you're asking me to design or describe --

15        Q.     No, I'm not.  I'm asking if your statement

16 that your made about nitrogen applies to other gases.

17        A.     I would have to know which gases, and the

18 details, to be able to answer your question.

19        Q.     Okay.  Let's move on to document 18, which

20 is your Affidavit in the Gissendaner case.  Let me know

21 when you've -- you've gotten there.

22        A.     I've got it.

23        Q.     Now, I'm looking at paragraph 11 on it

24 looks like page 4 of 6.  And what you wrote there is:

25 (Reading:)  I have been informed that Kelly Gissendaner

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
PAGE 40

0040a



DR. JOEL B. ZIVOT, M.D.,  3/8/2017

866-351-3376 http://www.deposition.com
DTI Court Reporting Solutions - Atlanta

Page 41

1 is a 46-year-old woman with a height of five foot ten

2 inches and a weight of two hundred and ten pounds.  This

3 corresponds to a body mass index BMI of 30.1 kilograms

4 per M squared.

5        A.     Meter squared.

6        Q.     Meter squared.  Thank you.  I didn't -- I

7 do not know the term.  (Continues reading:)  And puts her

8 in the obese category.  Intravenous access is very

9 difficult to obtain in obese individuals.  Female gender

10 is also a misfactor for difficult intravenous access, as

11 their venous systems tend to be smaller than those of

12 men.  As a result of Kelly Gissendaner's diagnosis of

13 obesity and her gender, I anticipate that establishing

14 intravenous access will be extremely difficult.  Obesity

15 is also a known risk factor for obstructive sleep apnea

16 (end of reading).

17               Now, did you know anything about Ms.

18 Gissendaner besides the information that you said in

19 paragraph 10 that you were told -- paragraph 11 that you

20 were told?

21        A.     What sort of information do you --

22        Q.     Anything.  I mean, you said I was informed,

23 and then before you gave your opinion, you told in

24 paragraph 11 what you were informed about Ms.

25 Gissendaner.  Did you know anything else?
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1        A.     I don't know if I understand what you're

2 asking, specifically.  Anything else, meaning --

3        Q.     Did you examine her medical records?

4        A.     I can't recall.

5        Q.     Did you examine her?

6        A.     No, I did not examine her.

7        Q.     I'm looking at paragraph 18.  You said: 

8 (Reading:)  As a result of these facts, I hold the

9 position that if the State of Georgia proceeds with the

10 execution of Kelly Gissendaner as outlined in the

11 referenced lethal injection procedures, she will suffer

12 an excruciating death (end of reading).

13               Do you recall making that conclusion?

14        A.     I see it here, yes.

15        Q.     But do you recall making it?

16        A.     Yes.

17        Q.     And your signature's on the Affidavit, is

18 it not?

19        A.     Yes.

20        Q.     Now is there anything in your Affidavit

21 about Ms. Gissendaner's physical condition except that

22 she's female, she's 46 years old, and she's overweight,

23 and overweight people tend to get sleep apnea?

24        A.     I would have to review --

25        Q.     Okay.
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1        A.     -- the entirety of this.

2        Q.     Okay.

3        A.     And also records that I don't have here, to

4 remind myself.

5        Q.     Well, why don't you read this and tell me

6 if there's anything in there besides she's overweight and

7 she's female, and overweight female people have sleep

8 apnea?

9        A.     So then ask me the question that you want

10 me to answer then.

11        Q.     I wanted to know if there's anything in

12 this Affidavit besides the information in paragraph 11

13 that you based your conclusion on about Ms. Gissendaner's

14 condition?

15               MS. CARLSON:  Objection.  Form.

16               THE WITNESS:  (Reviewing).  All right.  So

17 I've looked at this now so, please, again, I'm

18 sorry, ask me your question one more time.

19 BY MR. SPILLANE:

20        Q.     Is there anything in that Affidavit,

21 besides the information in paragraph 11, that you knew

22 about Ms. Gissendaner's physical condition?

23        A.     No.

24        Q.     So you based your conclusion, at least as

25 far as it went to her physical condition, that she would
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1 suffer an excruciating death during an execution, on the

2 fact that she was a female and she was overweight?

3               MS. CARLSON:  Objection.  Form.

4               THE WITNESS:  There were two points that I

5 made here.

6 BY MR. SPILLANE:

7        Q.     Yes.

8        A.     One was difficulty in obtaining IV access

9 and the problem of that.

10        Q.     Yes.

11        A.     And the second was her risk for obstructive

12 sleep apnea based upon her BMI.  And then drawing from

13 the experience of the execution of Dennis McGuire.  And

14 that was the reason why I came to my conclusions.

15        Q.     But the information you had about her was

16 that she was five foot ten, weighed two hundred and ten

17 pounds, she was female, and females are prone to sleep

18 apnea?

19        A.     No.  No, I didn't say females are prone to

20 sleep apnea.

21        Q.     Well, let me look at what you said.

22        A.     I said females are -- have smaller vein

23 aperture, and that her weight is what puts her at risk

24 for sleep apnea.

25        Q.     You're right.  Obesity is also a known risk
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1 for obstructive sleep apnea.

2               Now did the United States District Court or

3 the Court of Appeals stay Ms. Gissendaner's execution?

4        A.     Are you asking me if Kelly Gissendaner was

5 executed?

6        Q.     Yes.  I'm asking you first, those opinions

7 that I handed you --

8        A.     Yeah.  I don't know.

9        Q.     -- did either --

10        A.     I can't recall.

11        Q.     Was she executed?

12        A.     Yes, she was.

13        Q.     Did you read any articles about her having

14 suffered an excruciating execution?

15        A.     I didn't read any articles about that.

16        Q.     Did you write any articles about it?

17        A.     No.

18        Q.     You wrote about the Georgia execution where

19 that man, Mr. Clayton Lockett, was executed.

20        A.     That was based upon the narrative of

21 others.

22        Q.     Do you have any reason to believe -- well,

23 let me ask you this.  If I represent you -- to you that

24 there was an NBC article that you can find on the

25 internet that indicates that she sang Amazing Grace
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1 during the execution, would that be consistent with her

2 suffering an excruciating execution?

3               MS. CARLSON:  Objection.  Form.

4               THE WITNESS:  I think that the -- I can't

5 know, nor can anyone know, what Ms. Gissendaner

6 felt or didn't feel.  I can't know that.  I can

7 only speculate it.  She did not, by reports, which

8 are very flawed, generally, of -- based upon

9 witnesses.

10               The reason why I say it is, for example, in

11 the case of the execution that I saw, there was no

12 report of that in the official report that anybody

13 -- that any corrections officer fell on the legs

14 of Marcus Wellons.  I know that I saw that.  That

15 didn't make it into the execution report.

16               So the fact that she -- I think we probably

17 both know that the way that these things are

18 reported, they're reported with perhaps either a

19 certain style or intention.  If you're asking me

20 are these reports impartial, I would say --

21 BY MR. SPILLANE:

22        Q.     No, I'm not asking you if they're

23 impartial.  I asked if you read a report that she sang

24 Amazing Grace during the execution?

25        A.     I -- I've heard that.  I heard that she
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1 sang Amazing Grace at some point.

2        Q.     So you were aware of that?

3        A.     Yes.

4        Q.     How were you aware of it?

5        A.     By a report in the media.

6        Q.     You just told me five minutes -- a moment

7 ago that you didn't read any reports.

8        A.     No, you asked me if I read any report if

9 she suffered.

10        Q.     Oh.

11        A.     If I read anything of whether she had

12 suffered.  And the answer was I did not read any report

13 that she had -- that anyone had written that she had

14 suffered.  But that's --

15        Q.     Okay.  That's probably a bad question on my

16 part.  I should have asked you if you read any reports in

17 the media.  My mistake.

18               Let's see if we can move on to document 21,

19 which will be your testimony in State of Florida v.

20 Davis.  I'm going to go to -- when you're ready -- to

21 page 22.

22        A.     I have it.  Okay.

23        Q.     All right.  If you'd go ahead and read that

24 page real quick.

25        A.     Just where?  The beginning of Q, or just
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1 from the top of the page?

2        Q.     Just from the top, please.

3        A.     (Reviewing).  

4        Q      Well, I'll stop you.  What I'm mainly

5 interested on page 22 is the one that begins with A,

6 well, anesthetics.  And when you've read that, let me

7 know.  Just that, that answer.

8        A.     (Reviewing).  Okay.

9        Q.     When you started there on A, when you were

10 asked, well, it doesn't deaden pain correct, sir, you

11 answered, well, anesthetics, when done correctly, do take

12 away pain.  Could you explain to me how that works?

13        A.     Which part?  Anesthetics take away pain?

14        Q.     Yes.  How do anesthetics take away pain,

15 sir?

16        A.     Well, pain is a -- is something that is a

17 response to a stimulus that would be considered to be

18 generally noxious.  And certain kinds of medications used

19 in an anesthetic can block the perception of that noxious

20 stimulus.

21        Q.     Does that work for barbiturates such as

22 thiopental and pentobarbital?

23        A.     No.

24        Q.     Okay, you said, well, anesthetics, when

25 done correctly, do take away pain.  When you use
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1 thiopental, would the people feel pain?

2        A.     Barbiturates, as a class, are not

3 considered to be analgesic.

4        Q.     I understand.  When people are unconscious,

5 they're in a coma-like state.  Do they -- let me -- let

6 me -- that's a compound question.  Do anesthetics, before

7 a surgery is conducted, put a person in a coma-like

8 state?

9        A.     I don't know what you mean when you say

10 coma.

11        Q.     Are they in a -- in a place where they

12 cannot feel noxious stimuli -- stimuli during surgery?

13        A.     The interior experience under an anesthetic

14 is somewhat variable, but the -- the hope is that the

15 experience that is taking place is not noxious to a

16 degree that it would either cause great distress in the

17 moment or cause distress afterwards.

18        Q.     And is that what you meant when you said

19 anesthetics, when done correctly, do take away pain?

20        A.     Anesthetics, when done correctly, can take

21 away pain, yes.  But -- I'm sorry.

22        Q.     Go ahead.

23        A.     No.

24        Q.     No, please go ahead.  I don't want to cut

25 you off.
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1        A.     No, I'm -- I'm done.

2        Q.     Okay.  And so do anesthetics, and I mean

3 barbiturates such as pentobarbital or sodium thiopental,

4 when done correctly, create a stim-- a situation in the

5 patient that takes away pain?

6        A.     Barbiturates are not analgesic.

7        Q.     I understand.  That wasn't what I asked

8 you.  I asked you if you use thiopental as your surgical

9 anesthetic, do you -- do you get a level of depth there

10 where it takes away pain?

11        A.     It's not used in that way.

12        Q.     Using sodium thiopental as a surgical

13 anesthetic?

14        A.     It's not -- 

15        Q.     Before propofol?

16        A.     It's not -- no, sorry.

17        Q.     Before propofol became in, was not sodium

18 thiopental the generally used surgical anesthetic in the

19 United States?

20        A.     I need you to define for me when you say

21 surgical anesthetic, what you mean, or what part of the

22 anesthetic you intend there.

23        Q.     Was it commonly used as an anesthetic for

24 surgeries in the United States?

25        A.     It was used as something called an
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1 induction agent, if you're familiar with that term.

2        Q.     Yes.

3        A.     It was used as an induction agent in

4 combination with other agents.

5        Q.     What other agents?

6        A.     Narcotics, benzodiazapenes, maybe

7 analgesics of other classes.

8        Q.     Well, benzodiazapenes are not analgesics,

9 are they?

10        A.     You're correct, they're not.

11        Q.     Okay.  What was the thrust of the evidence

12 you gave in the Davis case?  What was the opinion that

13 you gave to the Court?

14        A.     I -- I don't recall.

15        Q.     Would it refresh your recollection to

16 indicate -- if we go to page 24 and 25 of your testimony,

17 which you indicated that he would have an attack of acute

18 porphyria, severe abdominal pain, rashes, neuropathy,

19 burning sensation, heat and cold tolerance, alodemia,

20 which is sensitivity to general touching, confusion and

21 seizures.

22               Why don't you read through 24 to 26 if you

23 have a second there?

24        A.     (Reviewing).  Okay, I've read it.

25        Q.     Is that a fair conclusion that you
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1 indicated, that if he would be executed using midazolam,

2 that he would have an attack of acute porphyria, which

3 would result in these symptoms?

4        A.     I don't think this was midazolam.  Does it

5 say midazolam?

6        Q.     Yeah, it was midazolam.  And you relied on

7 a study of chick embryos.

8        A.     Okay.

9        Q.     So is that consistent with your testimony

10 which you indicated he would have an attack of acute

11 porphyria if he was executed?

12        A.     That was my opinion, yes.

13        Q.     Did you have any knowledge that he had ever

14 had an attack of acute porphyria in his life?

15        A.     I think -- no.

16        Q.     Okay.

17        A.     But -- no.  Ask -- whether I knew it or not

18 is not the question, I don't believe.  So that was my

19 concern based upon his history.

20        Q.     What history?

21        A.     That he was at risk for an attack of

22 porphyria.  But I'd have to look back again.  It's been a

23 while, on the medical information.  If I made the

24 statement, then I'm certain that I had a reason to make

25 it.
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1        Q.     Do you recall relying on a -- on a chick

2 embryo study in this case?

3        A.     Well, relying.  That may have been one of

4 the things that I reviewed.

5        Q.     Let's go to -- now, let me ask you about

6 the study.  Did the study that you reviewed on chick

7 embryos also say at its end that triazolam and midazolam

8 are generally listed as safe for use with people that

9 have porphyria?

10        A.     I can't recall it.  I'd have to look at it

11 again.

12        Q.     Now, do you recall that the Florida Supreme

13 Court denied the motion for stay of execution that was

14 based at least in part on the claim that he would have an

15 acute attack of porphyria?

16        A.     I believe so.

17        Q.     All right.  Do you recall that Mr. Davis

18 was executed?

19        A.     I believe so, yes.

20        Q.     Now I'm going to ask a better question this

21 time.  Did you read any news reports about his execution?

22        A.     I don't recall.

23        Q.     So you didn't -- and you didn't write any

24 articles about his execution?

25        A.     Not that I recall.
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1        Q.     And the answer to this question may be no,

2 but if he had shown symptoms of porphyria during his

3 execution, such as vomiting, nausea, convulsions, that's

4 something that somebody would have written about, isn't

5 it, Doctor?

6        A.     Potentially not.

7               MS. CARLSON:  Objection.  Form.

8               THE WITNESS:  I have no idea.

9 BY MR. SPILLANE:

10        Q.     If I represented to you that there was an

11 article in the Lakeland Florida Ledger, which is, I

12 believe, where the victim was from, that he showed no

13 signs of discomfort during his execution, would you have

14 any reason to disagree with that?

15        A.     What, where the article was written?

16        Q.     The article was written by the Lakeland

17 Florida Ledger.  I assume that the author witnessed the

18 execution, as media people do, and he wrote that there

19 were no signs of discomfort.  Do you have any reason to

20 disagree with that?

21        A.     Well, I think my answer is, as I've stated

22 before, that there is a difficulty here in what witnesses

23 can see, and witnesses are poor at recalling or

24 describing events.  So whether or not that person who

25 wrote that article, what the basis of their opinion was,
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1 I cannot know.

2        Q.     Okay.  So there might have been nausea and

3 vomiting or seizures and the witnesses might not have

4 reported it?

5        A.     Yes, I would agree.

6        Q.     Let's go on to document 23.

7        A.     In the same way that there was no report of

8 a corrections officer collapsing on the legs of Marcus

9 Wellons.

10        Q.     I'm going to find your Affidavit here,

11 which I think is at the tail end of Exhibit 22.  And what

12 I'm looking for here is -- let's see.  Starting at

13 paragraph 5 on the first page of your Affidavit.

14               MS. CARLSON:  So you said 23 first.

15               MR. SPILLANE:  Oh, I'm sorry.  I meant -- I

16 have -- I have this.  Is this what you're looking

17 at, 23?

18               MS. CARLSON:  Yeah.  You said 22.

19               MR. SPILLANE:  I apologize.  I must have

20 misspoken a second time.

21 BY MR. SPILLANE:

22        Q.     Have you got the right document in front of

23 you, sir?

24        A.     This is 23, yes?

25        Q.     Yes.
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1        A.     Yes.

2        Q.     And then I'm looking at -- your Affidavit

3 is at the back of it.  It starts with I, Joel Zivot,

4 being first sworn as follows.

5        A.     What page?

6        Q.     It's at the -- it's at the -- if you go

7 back to the last three pages of the document, because

8 it's attached to a pleading.

9        A.     Yes, I see it.

10        Q.     Okay.  I'm looking at paragraph -- starting

11 at paragraph 5.  (Reading:)  I have reviewed the medical

12 records of Mr. Henry, that record of his blood pressure

13 at various times between 1987 and 2014.  These records

14 show both systolic and diastolic hypertension on many

15 occasions.  It is of note that Mr. Henry's hypertension

16 was present prior to age 35 (end of reading).

17               And then in paragraph 6, you say:

18 (Reading:)  I have reviewed blood work between 2012 and

19 2014 that demonstrates a marginal HDL in relation to

20 cholesterol relationship (end of reading).

21               I'm going to stop you there and ask you

22 what you meant by a marginal HDL in relation to

23 cholesterol ratio.

24        A.     In order to make a diagnosis of -- of an

25 abnormal lipid profile, the way that it can be calculated
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1 is by a ratio of the quantity of cholesterol that's

2 referred to as HDL and cholesterol referred to as LDL.

3        Q.     Uh-huh (affirmative).

4        A.     So it would be the quantity of HDL in

5 comparison to quantity of LDL that would make the

6 diagnosis of an abnormally elevated cholesterol where it

7 would be problematic for the person.

8        Q.     Right.  And what I wanted to focus on was

9 what you meant by the word marginal.

10        A.     Marginal, being insufficient.

11        Q.     So all that -- it doesn't mean that it's

12 anything more than a yes or no conclusion that the good

13 cholesterol was too low compared to the bad cholesterol?

14        A.     Correct.

15        Q.     Okay.  And it says, in the next paragraph: 

16 (Reading:)  Hypertension is quantitatively the most

17 important risk factor in premature cardiovascular disease

18 and is strongly associated with dislipidemia. 

19 Dislipidemia is an independent risk factor for coronary

20 artery disease (end of reading). 

21               What do you mean by risk factor for

22 coronary artery disease?

23        A.     Coronary artery disease is a condition that

24 occurs in -- in the population, and there are certain

25 factors that when present make the likelihood of coronary

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
PAGE 57

0057a



DR. JOEL B. ZIVOT, M.D.,  3/8/2017

866-351-3376 http://www.deposition.com
DTI Court Reporting Solutions - Atlanta

Page 58

1 artery disease be more the case.  So cholesterol is one

2 of those risk factors.  When a person has elevated

3 cholesterol, it means that the likelihood of coronary

4 artery disease is increased.

5        Q.     Okay.  And also, he has high blood

6 pressure, so that's also an independent risk factor that

7 meets the likelihood that he has coronary -- the risk

8 that he has coronary artery disease is also increased?

9        A.     Yes.

10        Q.     Okay.  Okay.  I'm going to go down to

11 paragraph 13, where you say: (Reading:)  The design of

12 the Florida lethal injection procedure will very likely

13 cause serious illness and needless suffering to Mr. Henry

14 as a consequence of the acute coronary event (end of

15 reading).

16               Does that mean a heart attack?

17        A.     I don't know how -- how you define a heart

18 attack, so I don't know how to answer your question.

19        Q.     Why don't you define an acute coronary

20 event?

21        A.     An acute coronary event can be where one of

22 the arteries that supply blood to the heart may become

23 obstructed or narrow to the point where there can be some

24 downstream negative effect of the heart muscle.

25        Q.     So as I understand what you wrote earlier,
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1 you didn't say that this man necessarily had coronary

2 artery disease, you said he had two risk factors.  High

3 blood pressure and low HDL compared to the LDL.

4        A.     That would be -- yes, that's correct.

5        Q.     And based on that, you concluded:

6 (Reading:)  Mr. Henry -- let's see -- let's see, will

7 likely -- that the injection procedure will very likely

8 cause serious illness and needless suffering to Mr. Henry

9 as a consequence of the acute coronary event (end of

10 reading).

11               And that acute coronary event is going to

12 happen because he has these two risk factors for coronary

13 disease?

14               MS. CARLSON:  Objection.  Form and

15 foundation.

16               THE WITNESS:  His blood pressure will fall,

17 and it's the falling of the blood pressure that

18 will lead -- in the setting of narrowed aperture

19 arteries, that would be the mechanism for the

20 acute coronary event. 

21 BY MR. SPILLANE:

22        Q.     But that assumes that he has coronary

23 artery disease?

24        A.     Yes.

25        Q.     And you didn't know that?
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1        A.     There would be no way of knowing without a

2 heart catheterization.  That was my opinion.

3        Q.     But you still concluded that there would be

4 a substantial risk?

5        A.     Mr. Henry -- in my examination of Mr.

6 Henry, Mr. Henry complained to me of angina.  And so on

7 the basis of Mr. Henry's complaints of angina, I

8 concluded that he very likely had coronary artery

9 disease.

10        Q.     Oh.  What paragraph of your report is the

11 angina in, sir?

12        A.     I don't know.  I don't recall it.

13        Q.     Why don't you read it and show me?

14        A.     Where -- where does my part begin?

15        Q.     Well, the whole thing is you.  It's -- you

16 wrote the whole thing.

17        A.     Okay.  

18        Q.     Oh, you mean when does your Affidavit

19 begin?

20        A.     Yes.

21        Q.     It begins on the third to the last page.

22        A.     All of that is mine here?

23        Q.     Yes.  Where it starts with I, Joel Zivot,

24 being duly sworn.

25        A.     I really don't know if that's in here or
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1 not.  I can't say.

2        Q.     Well, I'll wait -- I'll wait for you to

3 determine.

4        A.     But I -- (reviewing).  I -- I don't see it

5 listed here exactly, but I recall in my examination and

6 in my conversation with him that that's what he

7 complained of to me.

8        Q.     I know this is probably a dumb question,

9 but do you know why you didn't put it in the -- in the

10 Affidavit, explaining your opinion?

11        A.     I -- I don't recall.

12        Q.     All right, then.  If you'd move on to --

13 let's go back to document 2, which is your Supplemental

14 Report, because I have a question about that.  I'm sorry

15 for moving you all over the place.  Why don't you go to

16 Exhibit D when you get there.

17        A.     What page?

18        Q.     Oh, I don't --

19               MS. BIMMERLE:  The last?

20 BY MR. SPILLANE:

21        Q.     Yes, I think it's your last exhibit that

22 you attached.  See, I'm having trouble finding it too,

23 but I think I've got it memorized well enough to know

24 where it's at.

25        A.     This is the one that is -- begins with the
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1 MRI?

2        Q.     About the MRI.  Look at the bottom of page

3 2 there.

4               MR. SPILLANE:  Could you hand me document

5 2, ma'am, because I seem to have lost it.

6               THE COURT REPORTER:  Which one do you need?

7               MR. SPILLANE:  Exhibit 2.  I've lost it in

8 my pile.

9               THE COURT REPORTER:  Here we go

10 (presenting).

11               MR. SPILLANE:  Thanks.  I'll give it right

12 back to you.

13               MS. BIMMERLE:  By Exhibit D, did you mean

14 Exhibit C?

15               MR. SPILLANE:  I'm talking about the MRI

16 report.

17               THE COURT REPORTER:  Can you say that

18 again?  I was looking over here.  Just what did

19 you say?  I didn't get it.

20               MS. BIMMERLE:  I just wondered if by

21 Exhibit D, he meant Exhibit C?

22 BY MR. SPILLANE:

23        Q.     I think I probably did.  Let me see,

24 because I was working from memory, and I apologize if I

25 got it wrong.  It's the MRI report.  It starts with 1 of
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1 3, and I'm looking at 2 of 3.  And I'm looking at the

2 second -- well, it's the last big paragraph on the page. 

3 And you said, the left vertebral artery is dominant.  No

4 aneurysm is seen --

5        A.     Wait, I'm not seeing what you're seeing. 

6 I'm sorry.  Oh, I see.  So this is the last -- the

7 sentence.  Okay.  This is not my report, by the way.  You

8 said I said.

9        Q.     No.  Oh, I'm sorry.  I thought -- is this

10 not --

11        A.     No, I didn't write this.  No.

12        Q.     Oh, right, you just attached it.  I

13 apologize.

14        A.     Yes.

15        Q.     But I'm going to ask you about the meaning

16 of something --

17        A.     Okay.

18        Q.     -- in it, because you attached it.  At the

19 last thing that's said there is no vascular stains

20 supplying the hemangioma.  Tell me what that is and what

21 it means.

22        A.     This -- in this view --

23        Q.     Uh-huh (affirmative).

24        A.     -- they don't see any arterial -- I believe

25 it's arterial blood that they're referring to here --
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1 that is connected to the hemangioma as they see it in

2 this particular view.

3        Q.     What is the significance of that, if

4 anything?

5        A.     I don't think there's any significance of

6 it.

7        Q.     Now, did you have a chance to read Dr.

8 Antognini's supplemental report?

9        A.     What would you refer to specifically?

10        Q.     Paragraph 1.  Well, let's see.  Document 5. 

11 Let's see, I think it is page 2 of 3.

12               MS. CARLSON:  The document -- you said the

13 supplemental, but document 5 is the initial

14 report.

15               MR. SPILLANE:  Then it should be document

16 4.

17               MS. CARLSON:  Okay.

18 BY MR. SPILLANE:

19        Q.     In paragraph 5 there, Dr. Antognini talks

20 about rapid onset of unconsciousness.  Is it relevant to

21 his -- to -- to how fast unconsciousness would occur

22 whether or not the hemangioma itself interferes with the

23 normal distribution of the pentobarbital?

24        A.     Ask me the question again.

25        Q.     Is the hemangioma itself -- is it relevant
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1 to how fast unconsciousness would occur, whether the

2 hemangioma itself, by diverting blood flow, interferes

3 with the normal distribution of pentobarbital that one

4 would expect?

5               MS. CARLSON:  Objection.  Form.

6 BY MR. SPILLANE:

7        Q.     You can answer it if you understand it.

8        A.     I don't think it's relevant.

9        Q.     Did you find any evidence that the

10 hemangioma is the type of formation that interferes with

11 blood flow in the sense that it would interfere with the

12 normal distribution of pentobarbital?

13        A.     Did I find any evidence?

14        Q.     Any evidence that the hemangioma itself is

15 -- do you know what the -- I mean, are you familiar with

16 the terms of a slow flow system and a fast flow system?

17        A.     Yes.

18        Q.     All right.  And a slow flow system would be

19 one where the blood flow does not flow into the

20 hemangioma from the veins at a high rate, and therefore

21 would be less of an obstacle to normal circulation, and a

22 fast flow would be that it flows faster into the

23 hemangioma, and might interfere with normal circulation. 

24 Is that a fair characterization?

25        A.     That's as you characterize it.  I'm hearing
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1 what you're saying.

2        Q.     Well, you said you were familiar with the

3 terms.  Tell me what they mean to you.

4        A.     I'm familiar from the -- from the

5 perspective of what is -- what Dr. Antognini -- how do

6 you pronounce his last name?

7        Q.     Antognini (pronouncing).

8        A.     Antognini is saying.  So ask me the

9 question that you want to ask me specifically about this.

10        Q.     Okay.  Do you have specific evidence that

11 leads you to believe that the hemangioma is either a fast

12 flow or a slow flow system?

13        A.     I don't know.  I have no evidence for it

14 specifically to answer the question.

15        Q.     So that's not part of your opinion as to

16 why the execution would have a substantial risk of

17 unnecessary pain, because you don't know?  Your opinion

18 is based on other things.  It's not based on the

19 hemangioma being a fast flow system that would interfere

20 with normal distribution?

21        A.     Correct.

22        Q.     That-- that's what I was -- that's what I

23 was getting at.

24        A.     Yes.

25        Q.     I didn't say it very articulately, so thank
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1 you for helping me.

2          (Off the record 2:00 p.m. - 2:24 p.m.)

3 BY MR. SPILLANE:

4        Q.     Doctor, I'm going to ask you a question

5 about Exhibit 1, which is the Missouri execution

6 protocol.

7        A.     Uh-huh (affirmative).

8        Q.     I'm looking at the heading which is C,

9 intravenous line, and then paragraph 1.  And the sentence

10 that I'm looking at says:  (Reading:)  Medical personnel

11 may insert the primary IV line as a peripheral line or as

12 a central venous line, e.g., femoral, jugular or 

13 subcranial, provided they have appropriate training,

14 education and experience for that procedure (end of

15 reading).

16               Now, as I understood your testimony

17 earlier, when you were training to be a board-certified

18 anesthesiologist, you did, I think you said, a hundred or

19 more central lines.  Is that accurate?

20        A.     Yes.

21        Q.     And I also believe you said that that was

22 normal experience for a person who -- before they were

23 certified as an anesthesiologist.  Is that true?

24        A.     Let me change my answer there.  I think

25 that that was a high number.  My own experience, because
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1 of my career path, which was to critical care medicine,

2 and I also was working in the field of cardiac

3 anesthesia, I focused more than the average person.

4        Q.     Well, let me ask a follow-up question then. 

5 A person, in order to become a board-certified

6 anesthesiologist, would have to have the appropriate

7 training and experience to be able to insert an IV in a

8 -- in a -- in a central line or central vein such as the

9 subclavian, jugular or femoral?

10        A.     In a patient.

11        Q.     Yes.

12        A.     In the setting of an operating room.

13        Q.     Yes.

14        A.     Not in an execution chamber.

15        Q.     Well, let's talk about the operating room

16 first.  Is the answer yes?

17        A.     If -- if a person -- I'm sorry, ask me

18 again then.

19        Q.     About the operating room, is the answer to

20 my question yes?

21        A.     And your question was?

22        Q.     Does a person, in order to become a

23 board-certified anesthesiologist, have to have the

24 appropriate training and education and experience to be

25 able to set an IV in a central line in a clinical

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
PAGE 68

0068a



DR. JOEL B. ZIVOT, M.D.,  3/8/2017

866-351-3376 http://www.deposition.com
DTI Court Reporting Solutions - Atlanta

Page 69

1 situation?

2        A.     Yes.

3        Q.     Now explain to me why an execution is

4 different.  Well, first of all, you said it was

5 different.  Tell me what you meant, because I'm not sure

6 I understood.

7        A.     No doctor is trained to care -- to -- to

8 lend assistance in an execution chamber for the purpose

9 of execution.  So whether the training that a doctor

10 obtains is suitable and can be transferrable to an

11 execution setting, I cannot say.  It's not made for that

12 design.

13        Q.     Is there something different, physically,

14 about setting an IV in a central vein in an execution

15 setting as opposed to a clinical setting?

16        A.     This protocol is silent on exactly what

17 would be available, what kind of conditions, what else

18 would be happening, for me to -- to comment.  It's not

19 written as a medical document, so I cannot say whether or

20 not it would be suitable and transferrable.

21        Q.     Okay.  I'll move on.  I -- I think you've

22 answered my question.  Let's go to document 2, page 8,

23 paragraph 6, at the top.

24        A.     Okay.

25        Q.     You said:  (Reading:)  I also observed
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1 during my examination that Mr. Bucklew has very poor

2 veins in both of his arms.  Poor venous visualization

3 suggests that establishing intravenous access in the

4 setting of a lethal injection will be potentially

5 difficult, prolonged and painful for Mr. Bucklew (end of

6 reading).

7               Did you examine any veins except the

8 peripheral veins in the arms?

9        A.     No.

10        Q.     Why not?

11        A.     What veins do you mean?

12        Q.     The subclavian, the femoral, the jugular. 

13 Did you look at any of those?

14        A.     There is no way to look at those veins.

15        Q.     Is there any way to conclude, then, that it

16 would be difficult to set an IV in those, more so than in

17 the ordinary person, in Mr. Bucklew's case?  Let me

18 rephrase that.  That question is backwards.

19               Is there any way, in Mr. Bucklew's case, to

20 conclude that setting an IV in his subclavian, jugular or

21 femoral veins would be particularly difficult as it would

22 be particularly difficult in the peripheral veins?

23        A.     I -- I can't know, because those veins are

24 not visible.  A certain percentage of those veins will

25 not be where one imags them to be anatomically.  This I
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1 know.  There's variations of anatomy.  I don't believe --

2 the way that those veins would normally be found would be

3 through the assistance of ultrasound.  That's how -- that

4 would be the standard of care now.

5               The execution protocol here does not

6 specify or contemplate the use of ultrasound as an

7 assistance.  So now, what you're now talking about, is

8 establishing venous access through what's called a blind

9 technique.  And blind techniques are going to have a

10 higher failure rate than techniques with ultrasound, most

11 certainly.

12        Q.     Let me ask you this question.  You said all

13 -- as I understood your answer, you believe the standard

14 of care now is using an ultrasound for all central lines,

15 including the subclavian and the femoral?

16        A.     Yes.

17        Q.     And why do you believe that?

18        A.     I --

19        Q.     Well, I mean, I know the jugular -- has it

20 always -- it's your view it has always been the standard

21 of care, or was there a time when the jugular required an

22 ultrasound, and the subclavian and the femoral, that

23 wasn't the standard of care? 

24        A.     Well, there was a time where ultrasound

25 wasn't available.  So at the beginning of my career,
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1 ultrasound was not available, and so I learned to do

2 these lines without ultrasound and I had a failure rate.

3        Q.     What was your failure rate?

4        A.     It depends on the circumstance.  Sometimes,

5 you know -- I mean, each of those different locations

6 that I probably had a different failure rate, honestly. 

7 And a complication rate too.  So I don't know if you're

8 asking me a percentage or what are you asking me?

9        Q.     Well, why don't we talk about a percentage

10 on the femoral, if you know?

11        A.     I don't know.  It's probably now -- my

12 hands are mine, and so I can't speak to other people's

13 failure rate, how facile they may or may not be.  I think

14 that in -- and I don't know, in this case, how

15 experienced a particular person would be, because when I

16 -- when you asked me before about competency or ableness

17 to pass a fellowship, that would be a minimum standard. 

18 And so many of those people who go on to their careers

19 don't actually perform these lines except during their

20 training, and may also increasingly lose the ability to

21 do them later on in their career.

22        Q.     Okay.  And the question I asked you was

23 what your failure rate was during training without using

24 ultrasound on the femoral vein.

25        A.     Well, I probably would miss them sometimes
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1 a third of the time.  I would not be able to get them.

2        Q.     And did you get better?

3        A.     I got better, yes.

4        Q.     What was it before ultrasound -- before you

5 started using ultrasound all the time, towards the end of

6 the period when you were still doing it without

7 ultrasound, what was your failure rate then?

8        A.     I mean, I have to -- it's hard to recall,

9 honestly, but I would say that maybe, I don't know, ten

10 percent of the time I would fail.

11        Q.     And what would you do when you missed that

12 ten percent of the time?

13        A.     Well, I might try to go to the other side. 

14 If I failed once, I might go to the other side.

15        Q.     Uh-huh (affirmative).

16        A.     Or I would ask a more experienced person to

17 try.

18        Q.     I'm going to test your memory here.  Did

19 you ever miss on both sides?

20        A.     Sure.

21        Q.     What percentage?

22        A.     I don't know.  A small percentage,

23 probably.

24        Q.     And -- go ahead, I'm sorry.

25        A.     Well, because I would -- are you asking me
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1 as a trainee? 

2        Q.     Well, as you are board cert -- well, just

3 how about both.  Both before you were board certified,

4 right before you were board certified, and then right

5 before you started using ultrasound.

6        A.     Well, I think that when you're training,

7 really there's an obligation to defer to senior people

8 sooner.  So if you fail one time, you know, you may get

9 it on the second or third attempt or fourth attempt, but

10 because you failed, it's really incumbent upon to you to

11 pass it off to a senior person.

12               So it may be that because you -- and it's

13 kind of a -- let me be clear about failure.  So there's

14 ultimate failure, where no matter how many times you try,

15 you will not succeed.  And then there are gradations of

16 failure, so it may take you two, three, five, ten times

17 to ultimately succeed.  So those are different kinds of

18 experiences.

19               I can tell you that once ultrasound became

20 available, I switched to using it, because I recognized

21 that -- that success without ultrasound may involve many

22 attempts at cannulation that would be failed, but

23 ultimately I might be able to succeed.  So not wanting to

24 subject a patient to multiple pokes, I would use

25 ultrasound instead.
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1        Q.     Again, I'm going to test your memory. 

2 During your training, when you -- if you deferred to an

3 experienced surgeon --

4        A.     Not a surgeon.

5        Q.     Not a surgeon.  An anesthesiologist, after

6 one of the one-third of the times that you initially

7 missed the femoral stick, did the surgeon -- did the

8 experienced surgeon, in your experience -- in your

9 recollection -- ever miss?

10        A.     The experienced --

11               MS. CARLSON:  Objection.  Form.

12 BY MR. SPILLANE:

13        Q.     In your recollection.

14        A.     Anesthesiologist.

15        Q.     Anesthesiologist.  I keep saying that and I

16 apologize.  Did they ever miss?  After -- after you said,

17 hey, Doctor, you have experience, on this one, can you

18 get this one for me, do you ever remember them missing?

19        A.     Yes.

20        Q.     How many times?

21        A.     I can't -- not often.

22        Q.     Not often.  Let's talk about total

23 failures.  A total failure, I assume, is when you fail to

24 establish a central line, because you talked about

25 gradations and then total.  I assume by total failure,
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1 you mean you completely were not able to get a central

2 line. 

3               In your recollection, in your entire

4 practice, both before and after you were certified, about

5 what percentage do you recall being a total failure?

6        A.     In which position?

7        Q.     Let's talk femoral.

8        A.     The problem with lumping people -- lumping

9 this as a percentage is that there are certain kinds of

10 patients that I would know would be very likely to have

11 more failure than other kinds.  So people who have had

12 catheters in the femoral position before, people who have

13 had surgery, people who have had other kinds of cohesive

14 conditions, people who have abnormalities in the clotting

15 of blood.  So there would be one category of people where

16 they would be highly likely to fail.

17               Then there would be other categories of

18 people that have a likelihood of being less so because

19 they've never had a catheter, because they have no other

20 medical problems.  Maybe they're a victim of trauma or

21 something like that and, you know, and they're not obese

22 and they're not -- they have on vascular disease.  So

23 it's a bit -- I worry that by answering your question as

24 you ask it, I'll create a false impression of an overall

25 success or failure rate that really is more patient
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1 specific.

2        Q.     Okay.  That's fair.  And I'm -- then I'm

3 going to go back and follow up with something I asked you

4 about Mr. Bucklew.  As I understood your answer earlier,

5 is we're unavailable to evaluate whether or not he would

6 have a specific problem with his central veins, because

7 that's just not the kind of thing you can know with the

8 information you have now.  Is that a fair

9 characterization of your earlier answer?

10        A.     Yeah.  Yes, I wouldn't be able to know.

11        Q.     So there's no -- we don't know if there's a

12 specific risk factor out there like you described, like

13 somebody who had been in -- had gotten a central line

14 many times in their femoral or something like that?

15        A.     Well, except again, that now we're talking

16 about a category of a person who is to be executed.  So

17 that's a different kind of person.  And I -- I'm not

18 trained to start intravenouses in people who are going to

19 be executed, and no physician is.

20        Q.     All right.  I'm going to go down to --

21 let's see, paragraph 10, where it says:  (Reading:)  As

22 earlier described, Mr. Bucklew's condition is

23 progressive.  Medical records indicate that his -- his

24 condition -- is it present him with -- well, I'm sorry. 

25 I'll stop reading until I get to the point.  (Reading to

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
PAGE 77

0077a



DR. JOEL B. ZIVOT, M.D.,  3/8/2017

866-351-3376 http://www.deposition.com
DTI Court Reporting Solutions - Atlanta

Page 78

1 self).

2               Let me back up a little bit and go back to

3 the veins in -- in paragraph 6, and then I'll come back

4 to paragraph 10.  Is there a likelihood -- and I think

5 you discussed this later in your conclusions with Mr.

6 Bucklew.  I think it's paragraph E in your conclusions.

7        A.     Paragraph E?

8        Q.     Right.

9        A.     Is it on page 9?

10        Q.     Yeah, page 9 and page 10.

11        A.     Okay.

12        Q.     I think I'll stick with the veins for a

13 minute before I go the next thing.  In there, you

14 conclude that there's a likelihood that Mr. Bucklew could

15 have a blown vein.  I think at the end you said, and in

16 patients with veins as poor as Mr. Bucklew's, it is not

17 uncommon for a vein to blow once the fluid begins flowing

18 through the needle.

19        A.     Uh-huh (affirmative).

20        Q.     When you say that, I assume you're talking

21 about the peripheral veins that we discussed earlier in

22 paragraph 6, because you don't really have any knowledge

23 about the other veins he had?

24        A.     Yes, correct.

25        Q.     Okay.  Let's go to paragraph C, if we
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1 could.

2        A.     On page 9 here?

3        Q.     Yes, sir. 

4        A.     Okay.

5        Q.     I'm going to your conclusions here.

6        A.     Uh-huh (affirmative).

7        Q.     It says: (Reading:)  Mr. Bucklew's airway

8 is compromised such that his breathing is labored and

9 choking and bleeding occur regularly, even under the

10 least stressful circumstances, and when Mr. Bucklew is

11 fully alerted and capable of taking corrective measures

12 to prevent suffocation (end of reading).

13               Let's go back to his MRI.  I believe you

14 indicated that during his MRI, he took corrective

15 measures by adjusting his breathing pattern when he was

16 required to remain supine for an hour.  Is that accurate?

17        A.     He said something to that effect.

18        Q.     And I assume that here, he wouldn't be able

19 to do that if he was supine, because he'd be unconscious. 

20 Is that fair?

21        A.     Right.

22        Q.     After he receives -- as I assumed it, you

23 said that he would be unable to take remedial measures. 

24 (Reading:)  As often happens, Mr. Bucklew is able to wake

25 up and take remedial measures to alleviate the feeling of
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1 choking and return to normal.  When unconscious or

2 reduced consciousness is brought on by sedation, an

3 individual is incapable of becoming fully alert and,

4 therefore, unable to alleviate feelings of air hunger and

5 choking (end of reading).

6               So, as I understand what you're saying, the

7 difference is that once he is sedated, he would be -- not

8 be conscious in the sense that he was during the MRI, so

9 he won't be able to adjust his breathing, and therefore

10 he will have difficulty in breathing that he can't

11 correct like he did during the MRI.  Is that fair?

12        A.     Yes.

13        Q.     But that's going to happen after he's

14 sedated and becomes unconscious or, I think you used the

15 word semiconscious, at some point.  Is that accurate? 

16 Reduced consciousness is the word you used.

17        A.     I'm not sure what you're asking me.

18        Q.     I'm asking, until he becomes unconscious

19 because of sedation, he could make the same adjustments

20 that he made when he was taking the MRI, by adjusting his

21 breathing to compensate for airway difficulties?

22        A.     I'm -- I think that the word -- I'm going

23 to have to push back on the word consciousness and

24 unconsciousness.

25        Q.     Okay.  Tell me what you mean.
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1        A.     So I -- I think that I'm not sure -- I

2 think that those terms have common meanings.  And I can

3 tell you that in the anesthetic world, those terms are

4 more vague and more uncertain discriptors.  So if you're

5 -- at some point when there will be a, you know,

6 decreased brain activity, maybe, that will make it hard

7 for Rusty to make corrective maneuvers for breathing. 

8 And I would also say that breathing is a very, and a

9 basic, deep, brain activity, and that shortness of breath

10 is also something that we don't have to cognitively

11 consider.

12               So at some point, it will be that he will

13 stop breathing before he dies.  That -- how long that

14 will be, I cannot say, but at some point that will

15 happen.  And there will be points before then where he's

16 not dead and he's not -- where he's beginning to

17 experience the effects of the pentobarbital, where his

18 ability to control and regulate and adjust his airway

19 will be impaired, although there will still be the

20 experience capable of knowing that he cannot make the

21 adjustment, and will experience it as choking and being

22 -- being, you know, very uncomfortable.

23        Q.     All right.  And I think this is obvious,

24 but I'm going to ask you a follow-up.  When one takes an

25 MRI, one has to keep one's head still or it doesn't work
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1 very well, is that fair?  Or CAT scan.

2        A.     One has to keep still for periods of time.

3        Q.     Okay.

4        A.     But -- but let me say that an MRI goes on

5 repeatedly.

6        Q.     Uh-huh (affirmative).

7        A.     So there can be repeated moments when the

8 image is obtained, and sometimes there's movement and

9 then they say, okay, we're doing it again.  And so it

10 goes on like that.  So I wasn't there to witness it and

11 it's not recorded as to how difficult it actually was to

12 get the images that they got.

13        Q.     All right.  Your paragraphs E, F and G, I

14 would characterize as dealing with the risks of a blown

15 vein.  And, again, we're talking about a peripheral vein. 

16 Is that fair?

17        A.     Yes.

18        Q.     Okay.  And when we were talking about the

19 execution in Oklahoma where you indicated that the

20 Department of Corrections there was wrong as

21 characterizing it as a blown vein, part of your analysis

22 was that the femoral vein is a big vein.  Isn't that --

23 that accurate?  So that was one of the reasons why you

24 felt they were wrong in saying it was a blown vein?

25               MS. CARLSON:  Objection.
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1               THE WITNESS:  Let me say that I did not

2 have the -- I was not there.

3 BY MR. SPILLANE:

4        Q.     Uh-huh (affirmative).

5        A.     At the time, I did not have the autopsy

6 report.  I did not know what kind of a needle that they

7 placed.  I assumed, as it turned out, wrongly, that they

8 used the right kind of needle in the femoral vein, which

9 would have had a much longer length than they actually

10 used.

11               And so I thought if you got the -- actually

12 got the catheter properly in the vein, that for that vein

13 to blow, is unusual.  So either you never got it in

14 there, which is what I was suggesting, or again, you've 

15 just -- it got pulled out somehow.  But that's not the

16 same thing as a vein blowing.

17        Q.     Right.  That's what I wanted to make clear,

18 is they used the wrong catheter and they said that they

19 had a blown vein, but you concluded that was wrong

20 because it was wrong?

21        A.     Well, that was my impression at the time.

22        Q.     Yes.  You talked about -- a little bit

23 about there being a stage when Mr. Bucklew would not be

24 able to adjust his airway, but wouldn't be fully

25 unconscious in the sense that he would be unaware there
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1 was a problem.  Were you able to come up with any

2 calculation as to what period of time that would be?

3        A.     Calculation in terms of length of time?

4        Q.     Yes, sir.

5        A.     You know, there's a wide range of time that

6 that could be.  You know, that period of when -- when the

7 pentobarbital is injected to when there's death.  Is that

8 what you're asking?

9        Q.     No.  I'm asking, at some point he's going

10 to become unconscious from pentobarbital.  With five

11 grams, he's going to become comatose in the sense that

12 he's not aware of breathing, you know, or inability to

13 breathe.  And I understood your testimony that before

14 that occurs, there would be a period when he would be

15 unconscious or have reduced consciousness but be still

16 aware of difficulty in breathing.  And I was wondering if

17 you had a calculation as to how long that would be?

18        A.     I feel like there are too many parts of it,

19 what you're -- what you're saying to me.  I mean, are you

20 saying how long it would -- maybe just -- if you could

21 just break that up, maybe.

22        Q.     All right.  Let's start it this way.  Dr.

23 Antognini concluded, as you -- as you know, that within

24 twenty to thirty seconds, he would be sufficiently

25 reduced in consciousness that he wouldn't be aware of
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1 noxious stimuli.  Do you remember reading that?

2        A.     I do.

3        Q.     All right.  Now let's ask you about that. 

4 Do you agree with that analysis?  And if so, why, and if

5 not, why?

6        A.     I don't agree with that analysis.  That's

7 based upon a dog study from fifty years ago.  So I don't

8 think that's a good comparison to what might happen in

9 this case.  So I would think that that is a very small

10 number that he's taking there, and my number would be

11 longer than that.

12        Q.     Tell me what your number would be.

13        A.     Well, so it's hard to find literature here. 

14 It is, because no one does these as experiments.  And so

15 most of the literature is animal based.  And so I located

16 a paper recently that was a study on euthanizing horses,

17 from 2015.  And in that study, they -- what they did is

18 they placed an electroencephalogram, an EEG, on the

19 horse, and they also gave the horse different medications

20 prior to the pentobarbital.  They used pentobarbital.  So

21 there were other medications.  And in their paper, what

22 they looked for is the absence of an

23 electroencephalograph tracing, something called an

24 isoelectric EEG.

25        Q.     And would that be brain death?
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1        A.     No.

2        Q.     I mean, would it be indicative -- I mean --

3        A.     It's not.

4        Q.     Okay.

5        A.     I think it's a misnomer.  They actually

6 call it brain death in this paper, but we understand an

7 isoelectric EEG is not indicative of brain death.  But it

8 is indicative of at least electrical silence on the parts

9 of the brain that an electroencephalogram has access to,

10 which is generally kind of surface cortical stuff.  So --

11 but in that paper, they record a range of as short as

12 fifty-two seconds and as long as about two hundred and

13 forty seconds before they see isoelectric EEG.

14        Q.     Well, let me stop you there.  Isoelectric

15 EEG, that is the complete cessation of the brain making a

16 record that the EEG can -- can -- can record, is that

17 right?

18        A.     Of what the EEG can see, which is not a

19 lot.  So, yes.  And -- and -- so that number is almost

20 twice as long -- or more than twice as long as -- as the

21 number that you record, which is the short number of

22 twenty seconds.

23        Q.     Twenty to thirty --

24        A.     Yeah.

25        Q.     -- as opposed to fifty-two to two forty?
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1        A.     Yes.

2        Q.     Okay.  Now that was the complete cessation

3 of things that the EEG could measure in the horse.  Is

4 there a point where the horse wouldn't be able to feel or

5 recognize pain before that complete cessation?

6        A.     I have no way of knowing.  I'm not a horse

7 expert.

8        Q.     Well, how much pentobarbital did the horse

9 get?

10        A.     The dose that they gave the horse was, I

11 think, a hundred milligrams per kilo.  And horses are

12 about four hundred kilogram animals.  So it would be

13 about forty thousand milligrams of pentobarbital.

14        Q.     So it would be about four milligrams of

15 pentobarbital given to a horse?

16        A.     Yes, close.

17        Q.     Right.  And we're going to give five to a

18 human who is probably smaller than a horse.

19        A.     Well, it's the same -- it's a similar

20 weight, actually, weight per kilo that would be used in

21 lethal injection.

22        Q.     I'm -- I'm sorry, and I probably am just

23 too dense to understand your answer, but how many total

24 grams did the horse get?

25        A.     I don't think you're dense.
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1        Q.     Okay.

2        A.     Yeah.  So forty thousand milligrams.  So

3 that would be forty grams as opposed to five grams.

4        Q.     Oh, you said ten thousand milligrams?

5        A.     Yeah.

6        Q.     I thought I heard four thousand.

7        A.     Yeah, forty thousand.

8        Q.     So around forty thousand?  Okay.

9        A.     Forty thousand.  It's like on a weight

10 base, it's quite similar to what your -- what the

11 Missouri protocol --

12        Q.     I understand now.

13        A.     Yeah.

14        Q.     And you've got a range of fifty-two to

15 forty for complete stoppage of brain activity that could

16 be measured by an EEG?  Fifty-two to two forty.  I'm

17 sorry, I misspoke.

18        A.     Yeah.  Yeah.

19        Q.     And that makes no sense.  That would be

20 going backwards.

21        A.     Yeah.  And I would add, too, where they had

22 also received two other medications prior to that.

23        Q.     Tell me what those were.

24        A.     Ketamine.

25        Q.     Okay.  And that's going to keep him from
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1 moving, I think, right?  It should.

2        A.     To a certain degree.  Not exactly.  It does

3 some other things too.

4        Q.     Uh-huh (affirmative).

5        A.     And the other one was something that I

6 don't -- I think it was Xylitol or something, which is

7 not something that's used in -- in people.  It's like it

8 was a veterinary drug that I'm not -- might be a

9 benzodiazapene, but I can't swear to it.  It's not one

10 that I was familiar with.

11        Q.     All right.  I'll just take a second to look

12 at another one of your opinions.  I'm going to go to page

13 9, paragraph B.  And there you wrote:  (Reading:)  Mr.

14 Bucklew's particular medical condition places him at

15 almost certain risk for excruciatingly painful choking

16 complications, including visible hemorrhaging, if he is

17 subjected to execution by means of lethal injection (end

18 of reading).

19               What did you mean by almost certain risk?

20        A.     A high likelihood.  A very, very high

21 likelihood.

22        Q.     Okay.  So I took -- when you said almost

23 certain risk, I didn't know if certain was my -- that

24 it's almost certainly that there's going to be a risk, or

25 it's almost certain that it's going to happen.
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1        A.     Almost certain that it's going to happen.

2        Q.     Okay. 

3        A.     The risk is certain.

4        Q.     So it's certain that he will have a risk,

5 if he's executed, that he'll have choking and

6 hemorrhaging?

7        A.     Certain that there will be a risk of that,

8 yes.

9        Q.     Okay.  That's what I wanted to be sure of. 

10 Now earlier, both in paragraph A and when we talked about

11 your article, but specifically in the article, you

12 indicated --

13        A.     Which article?  I'm sorry.

14        Q.     The article in the Fordham Law Review.

15        A.     Uh-huh (affirmative).

16        Q.     Where you opined that if he is not

17 executed, he will be strangled by the hemangioma.

18        A.     Okay.

19        Q.     That's certain to happen, right?

20        A.     There's a certain risk of that, yes.

21        Q.     Well, you didn't say in the article it's a

22 certain risk.  You said if he wasn't executed, that was

23 going to happen, the hemangioma would eventually strangle

24 him.

25        A.     Well, he may die of some other reason.  I
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1 don't know.

2        Q.     Assuming he doesn't die of some other

3 reason --

4        A.     Yeah.

5        Q.     -- the hemangioma is going to strangle him

6 if we don't execute him?

7        A.     Eventually.

8        Q.     And if we do execute him, there's a risk

9 that he's going to choke because of the hemangioma?

10        A.     Yes.

11        Q.     Okay.  At number -- excuse me, paragraph H,

12 you talk about lying flat during the execution process

13 increasing the risk to Mr. Bucklew.  (Reading:)  A second

14 factor that is likely to increase the turbulence of Mr.

15 Bucklew's air flow is the fact that the procedure for

16 execution calls for Mr. Bucklew to lie flat during the

17 execution process (end of reading).

18        A.     Yes.

19        Q.     Why do you conclude that the procedure for

20 execution requires him to lie flat?  Protocol to execute

21 is Number 1.

22        A.     If -- does it say that they would be --

23 could be in some other position?

24        Q.     I don't think it addresses it, but take a

25 look and see if you see anything there that says he has
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1 to lie flat.

2        A.     I -- I don't know if it does.  I'm not sure

3 that I've -- I don't know.  Because it's not mentioned

4 here, I don't know if that means it is or it isn't.

5        Q.     Okay.  Because --

6               MS. CARLSON:  I would just object in that I

7 don't think this is the complete protocol.

8               MR. SPILLANE:  No, this is the complete OPA

9 --

10               MS. CARLSON:  Correct.

11               MR. SPILLANE: -- protocol that deals with

12 the administration of chemicals.

13 BY MR. SPILLANE:

14        Q.     And the reason I ask that is you said the

15 procedure calls for Mr. Bucklew to lie flat, in paragraph 

16 H, and I was wondering where you got that from.

17        A.     Well, what I have observed in the execution

18 that I observed --

19        Q.     In Georgia?

20        A.     In Georgia.  And -- and the way that I've

21 seen it depicted in other states, is the gurney is in a

22 position where the inmate is lying flat.

23        Q.     When you conduct a clinical procedure and

24 you administer anesthesiology -- anesthesia -- have you

25 had cases where it was advantageous to airway management
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1 not to have the patient supine?

2        A.     Yes.

3        Q.     What did you do?

4        A.     Well, these were people who couldn't lie

5 flat.

6        Q.     And what did you do?

7        A.     Well, then I used a different technique.

8        Q.     What technique did you use?

9        A.     I would intubate them when they were awake. 

10 I wouldn't --

11        Q.     And were they supine when you intubated

12 them?

13        A.     No.  I can -- sometimes, I've intubated

14 people in a semi-recumbent position.  But because they

15 can't receive anesthesia, not because they can.

16        Q.     That's what I'm asking, though.  I mean,

17 there's no physical reason why one can't administer an

18 anesthesia to someone that's not supine?

19        A.     It's more difficult when they're sitting

20 up, generally, for induction of an anesthetic.  But maybe

21 I should clarify between securing an airway --

22        Q.     Uh-huh (affirmative).

23        A.     -- and the induction of an anesthetic.

24        Q.     Yes.

25        A.     So to secure an airway, it's much easier to
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1 do it when a person is supine and when you're at the head

2 of the bed.  But sometimes, because of co-existing

3 medical conditions, or the constraints of space, it can't

4 be done in that way.  But that's certainly the preferred

5 way.

6               Sometimes patients are so sick and unstable

7 that they can't lie flat because it's too uncomfortable

8 for them,they are short of breath.  And so in those

9 situations, too, the general induction agents would cause

10 their blood pressure to dangerously fall and could even,

11 you know, cause other medical problems.

12               So the safer thing there is to approach it

13 in a different fashion, which would be sometimes from the

14 side, sometimes sitting up, and not anesthetized in a way

15 that one would otherwise do when a person was well and

16 able to be anesthetized in a more conventional body

17 position.

18        Q.     Is there any physical reason why a person

19 has to be supine to receive thiopental or pentobarbital

20 and have it be effective?

21        A.     In an execution?

22        Q.     In any.

23        A.     Is there any particular reason why --

24        Q.     Wouldn't it work just as well if they were

25 sitting up if they were injected with pentobarbital?
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1        A.     Will work in what -- what are you talking

2 about, work what?  What are you trying --

3        Q.     Suppose you had a clinical patient that it

4 was necessary for reasons of -- for some reason that

5 could not lay supine, and you were going to use, back in

6 the old days, sodium thiopental, or now, for some

7 particular reason, pentobarbital or another barbiturate

8 on him, would the chemical still have the same effect if

9 the man was sitting up?

10        A.     It wouldn't -- I'm trying to answer your

11 question.

12        Q.     Okay.

13        A.     I -- I recognize the problem here is that

14 you're now talking about -- the reason why a person can't

15 lie flat would be what would be important here.  It's not

16 that they just choose not to.  It's that they can't

17 because of a medical reason.  So in that case, I might

18 not use pentobarbital at all, or something akin to that,

19 because pentobarbital is no longer available, or sodium

20 thiopental, anyway, is no longer available.  So I might

21 not use, you know, the equivalent of that in that

22 position because it's a different -- it's a different

23 kind of case.

24        Q.     I think that's about the best answer I'm

25 going to get, sir, so I'm going to move on.
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1        A.     Okay.

2        Q.     All right.  We're going to go to O, which

3 is on page 12.  And your final conclusion is:  (Reading:) 

4 In conclusion, it is my professional, medical opinion

5 that Mr. Bucklew, as a result of his particular medical

6 condition and atypical anatomy of his airway, will suffer

7 excruciating pain and prolonged suffocation if he is

8 executed by lethal injection (end of reading).

9               Okay.  First question, in making that

10 conclusion, does that conclusion assume that peripheral

11 veins are going to be used to infuse the pentobarbital --

12 for setting the line that will be used for the

13 pentobarbital?

14        A.     As opposed to?

15        Q.     As opposed to a femoral?

16        A.     I don't think it's material.  That part of

17 it, anyway.

18        Q.     All right.  Does the fact that he is --

19 that -- your opinion, in paragraph H, assume that the

20 protocol requires him to be supine?  If he's not supine,

21 does that change your opinion?

22        A.     No.

23        Q.     So as I understand it, what's left is your

24 opinion -- is based on he has a difficult airway, and

25 even if a femoral vein is used, and even if he's not
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1 supine, and he's injected with pentobarbital, he will

2 still have choking, excruciating pain and prolonged

3 suffocation?

4        A.     Yes.

5        Q.     Why?

6        A.     Because his airway narrowing is of a fixed

7 nature.  And what he tells me is that he experiences

8 shortness of breath at all times, worse at some times

9 than others.  And I think that if they are going to use a

10 femoral vein -- we can take this in maybe two parts.  If

11 they're going to use a femoral vein, I'm going to surmise

12 that that would not be their first choice.

13               So they are going to start, first, by

14 trying to start veins in his arms, and they're going to

15 fail.  And then they're going to fail on one arm, after

16 poking several times.  Then they'll switch to the other

17 arm.  Then they'll fail again.  And this will go on for a

18 period of time.

19        Q.     Is that what you would do if this was your

20 patient and you were a board-certified anesthesiologist,

21 fail in both arms?

22        A.     This is not a patient.

23        Q.     I'm asking, if this was a -- if you had a

24 patient with peripheral veins like this, would you fail

25 in both arms before you went to the femoral?

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 1 
PAGE 97

0097a



DR. JOEL B. ZIVOT, M.D.,  3/8/2017

866-351-3376 http://www.deposition.com
DTI Court Reporting Solutions - Atlanta

Page 98

1        A.     This is not a patient.  So I'm just trying

2 to --

3        Q.     If you had a patient, hypothetical, that

4 had peripheral veins the same as Mr. Bucklew had, would

5 you fail in both arms and then go to a femoral?

6               MS. CARLSON:  Objection.  Calls for

7 speculation.

8               THE WITNESS:  I don't know how they're

9 going to do it, so I can't compare what they're

10 going to do.  But I don't know what decisions they

11 make, unless it says -- it seems to say here that

12 they're trying in the arms before they're trying

13 in the femoral.

14 BY MR. SPILLANE:

15        Q.     Well, let's go back and take a look.  I'm

16 looking at B-1 -- oh, I'm sorry.  I picked up the wrong

17 paper.  I'm looking at C-1.  (Reading:)  Medical

18 personnel may insert the primary IV line as a peripheral

19 line or as a central venous line (end of reading). 

20               So that doesn't seem to indicate they

21 necessarily have to do a peripheral first.

22        A.     Well, it's not -- it's not specified here. 

23 So I would be -- I would think that they would start with

24 the peripheral.

25        Q.     Why?
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1        A.     It's easier.

2        Q.     Is that what you would do in a patient?

3        A.     Yes.  It's easier.

4        Q.     And you would miss in both arms?

5        A.     It depends.  Sometimes I have done that.  I

6 mean, I can't always know until I try.

7        Q.     Okay.

8        A.     So that's what -- that's what I believe

9 that they would do.

10        Q.     I'm going to flip back to the Gissendaner

11 case -- Gissendaner case, the Henry case and the Davis

12 case.  I'm just asking a question now.  You don't need to

13 look at anything.

14        A.     Okay.

15        Q.     Where in each case you gave an opinion that

16 there would be an excruciating death.  One of them

17 because of -- in the Henry case, because of two risk

18 factors for coronary disease.  In the Gissendaner case,

19 because she was female, overweight, and had a high BMI. 

20 And in the Davis case, because he would have an acute

21 attack of porphyria.  Do you believe that you were right

22 in any of those cases?

23               MS. CARLSON:  Objection to form.

24               THE WITNESS:  Right in what way?

25 BY MR. SPILLANE:
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1        Q.     Right in predicting that those things would

2 happen.

3        A.     That was my opinion, yes.

4        Q.     Those things didn't happen, though, did

5 they?

6        A.     We don't know that.

7        Q.     Well, we know that Mr. Davis didn't

8 convulse and vomit on he gurney, as far as anybody

9 reported.

10        A.     We don't know what he -- well, first of

11 all, as we discussed earlier, the reports are very

12 imperfect.  So we don't actually know what happened.  So

13 I -- I can't comment on whether those things happened or

14 they didn't happen.

15        Q.     And same thing with -- with Ms.

16 Gissendaner.  As far as we know, she wasn't suffering

17 excruciating pain when she was singing Amazing Grace.

18        A.     Well, I don't know when the singing

19 occurred with respect to when the injections began, or

20 any other part of it, so I don't know.

21        Q.     Okay.  And let's go back to Mr. Henry.  As

22 far as we know, he didn't have a coronary event, based on

23 his two risk factors, during the execution.

24        A.     How would we know that he didn't?

25        Q.     Well, there's no evidence of it.  Do you
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1 have any reason to believe that he did?

2        A.     I -- he did not have an autopsy.  He did

3 not have electrocardiographic monitoring.  He was not

4 questioned during -- or there was no other way to feed

5 back to know whether or not he was experiencing those

6 things at all.  So I would say that I -- that none of

7 these executions refute my -- my claims or my concerns.

8        Q.     Let me ask you this.  Is there something

9 different about Mr. Bucklew than those three?  Or --

10        A.     Different in what way?

11        Q.     In -- I mean, here, as far as I can tell,

12 you're -- you're saying that because he has a difficult

13 airway, he's going to choke and bleed, and he's going to

14 suffer an excruciating execution.  Is -- is there some

15 way this is different than those other three cases where

16 you predicted an excruciating execution?

17               MS. CARLSON:  Object.  Objection.  Form.

18               THE WITNESS:  They're all different. 

19 They're all different cases with different kinds

20 of medical problems.  So they're all different.

21               MR. SPILLANE:  Okay.  That's all I have. 

22 Thank you.

23               MS. CARLSON:  Are you finished?

24               MR. SPILLANE:  Yes, ma'am.

25               MS. CARLSON:  I just have a few questions. 
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1 I'll be -- I'll be relatively brief.

2                        EXAMINATION

3 BY MS. CARLSON:

4        Q.     So -- so, Dr. Zivot, I think you testified

5 that -- I'm actually not sure you testified about this,

6 so I'll just ask you.  You were trained as an

7 anesthesiologist, correct?

8        A.     Yes.

9        Q.     Did you have a secondary specialty when --

10 during your training?

11        A.     Yes.

12        Q.     And what was that?

13        A.     Critical care medicine.

14        Q.     And during your critical care medicine

15 training, did that give you sort of a reason to do more

16 central lines than you think an average board-certified

17 anesthesiologist might do?

18        A.     Yes.

19        Q.     And do you have colleagues who are

20 board-certified anesthesiologists?

21        A.     Yes.

22        Q.     And have any of those colleagues ever asked

23 you to help them with a -- to do a central line?

24        A.     Yes.

25        Q.     And do you have any knowledge of why
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1 they've asked you to help them?

2        A.     Because they lacked the experience, or they

3 had done it so long ago that they didn't feel comfortable

4 anymore to be able to do it at the time.

5        Q.     And I understand from the testimony that

6 you've provided affidavits in other cases involving

7 prisoners who are sentenced to death, is that correct?

8        A.     Yes.

9        Q.     And are these -- the three cases, I

10 believe, that Mr. Spillane asked you about, are these the

11 only three people who have reached out to you to work on

12 their case --

13        A.     No.

14        Q.     -- involving lethal injection?

15        A.     No.

16        Q.     About how many other people could you say

17 have reached out to you to provide an affidavit?

18        A.     Oh, about maybe ten times, fifteen times.

19        Q.     And you've decided not -- not to provide an

20 affidavit in those cases?

21        A.     Correct.

22        Q.     And any sort of basic reasoning as to why,

23 in those cases, you decided not to?

24        A.     There was no obvious, you know, medical

25 concern that I could glean from, you know, review and
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1 discussion that I thought was germane, you know, to the

2 case, to the -- to the type of lethal injection

3 contemplated.

4        Q.     And have you ever -- do you have any

5 knowledge of anybody who has been executed who had Mr.

6 Bucklew's condition of cavernous hemangioma?

7        A.     No.

8               MS. CARLSON:  If you can just give us one

9 second, and then I might be done.

10                     (Off the record)

11               MS. CARLSON:  I have no further questions.

12               MR. SPILLANE:  I had a follow-up in light

13 of the cross.

14                      RE-EXAMINATION

15 BY MR. SPILLANE:

16        Q.     In your earlier testimony, you indicated

17 that all lethal injections are necessarily -- are

18 necessarily unnecessarily cruel.  And I hate to use a

19 word with a negative in front of it and a positive in

20 front of it.  But in light of that, would it be possible

21 for you ever to give testimony that a -- in a particular

22 case that a lethal injection wouldn't be -- would not be

23 unnecessarily cruel?

24        A.     I understand that -- that the Court has a

25 different view on my view.  So, you know, the cases that
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1 you cite, I think all those situations were germane and

2 the Court saw otherwise.  I've said before that I think

3 that lethal injection by design will be cruel because of

4 the inability to know the things that the State claims

5 that it can know.  And that's my opinion.

6               MR. SPILLANE:  Okay.  Thank you, Doctor.

7               MS. CARLSON:  Nothing further.

8               THE COURT REPORTER:  And what about

9 signature?  Is the doctor going to read and sign?

10               MS. CARLSON:  Yes.

11               THE COURT REPORTER:  Okay.  (To Ms.

12 Carlson:) And do I send it to you?

13               MS. CARLSON:  Sure.

14               THE COURT REPORTER:  To send to the doctor.

15               MS. CARLSON:  Yes.

16               THE COURT REPORTER:  And if you don't mind,

17 just where I can record your transcript orders. 

18 That would be quicker than filling out a form.

19               MS. CARLSON:  Sure.

20               THE COURT REPORTER:  Yeah, just --

21               MR. SPILLANE:  Yes, I would like a

22 transcript.

23               THE COURT REPORTER:  Okay.

24               MR. SPILLANE:  I would like it in pdf.

25               THE COURT REPORTER:  Okay.  Okay.  And then
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1 it's e-mailed to you?

2               MR. SPILLANE:  E-mailed to me, please.

3               MS. CARLSON:  Yeah, same.

4               THE COURT REPORTER:  The same thing?

5               MS. CARLSON:  Yeah.

6            (Deposition concluded at 3:30 p.m.)

7                            -0-
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1                   D I S C L O S U R E 

2 STATE OF GEORGIA
COUNTY OF COBB      

3
DEPOSITION OF:  DR. JOEL B. ZIVOT, MD, FRCP

4

5 Pursuant to Article 8.B of the Rules and Regulations of
the Board of Court Reporting of the Judicial Council of

6 Georgia, I make the following disclosure:

7 I am a Georgia Certified Court Reporter.  I am here as an
independent contractor for DTI Global.

8
I was contacted by the offices of DTI Global provide

9 court reporting services for this deposition.  I will not
be taking this deposition under any contract that is

10 prohibited by O.C.G.A. 15-14-37 (a) and (b).

11 I have no contract/agreement to provide reporting
services with any party to the case, any counsel in the

12 case, or any reporter or reporting agency from whom a
referral might have been made to cover this deposition. 

13 I will charge its usual and customary rates to all
parties in the case, and a financial discount will not be

14 given to any party to this litigation.

15

16

17

18 Paula S. Parris, CCR Number 1664
Certified Court Reporter

19
Date:  3/20/17
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1                   C E R T I F I C A T E

2 STATE OF GEORGIA

3 COUNTY OF COBB

4        I, Paula S. Parris, hereby certify that the

5 foregoing deposition was taken down as stated in the

6 caption, and the questions and the answers thereto were

7 reduced to typewriting by me; that the foregoing pages 6

8 through 106 are a true, correct, and complete transcript

9 of the evidence given by the witness, DR. JOEL B. ZIVOT,

10 MD, FRCP, who was first duly sworn by me; that I am not a

11 relative, employee, attorney, or counsel of any of the

12 parties; that I am not a relative or employee of attorney

13 or counsel for any of said parties; nor am I financially

14 interested in the action.

15        I further certify that no contract exists with any

16 law firm, or anyone involved in this matter, and myself.

17        Before completion of the deposition, review of the

18 transcript was requested.  If requested, any changes made

19 by the witness (and provided to the reporter) during the

20 period allowed are appended hereto. 

21        This, the 20th day of March, 2017.

22

23
                            Paula S. Parris

24                             Certified Court Reporter
                            Certificate Number B-1664

25
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Cerebral and Brainstem Electrophysiologic Activity During
Euthanasia with Pentobarbital Sodium in Horses

M. Aleman, D.C. Williams, A. Guedes, and J.E. Madigan

Background: An overdose of pentobarbital sodium administered IV is the most commonly used method of euthanasia in

veterinary medicine. Determining death after the infusion relies on the observation of physical variables. However, it is

unknown when cortical electrical activity and brainstem function are lost in a sequence of events before death.

Hypothesis/Objectives: To examine changes in the electrical activity of the cerebral cortex and brainstem during an over-

dose of pentobarbital sodium solution for euthanasia. Our testing hypothesis is that isoelectric pattern of the brain in support

of brain death occurs before absence of electrocardiogram (ECG) activity.

Animals: Fifteen horses requiring euthanasia.

Methods: Prospective observational study. Horses with neurologic, orthopedic, and cardiac illnesses were selected and in-

strumented for recording of electroencephalogram, electrooculogram, brainstem auditory evoked response (BAER), and

ECG. Physical and neurologic (brainstem reflexes) variables were monitored.

Results: Loss of cortical electrical activity occurred during or within 52 seconds after the infusion of euthanasia solution.

Cessation of brainstem function as evidenced by a lack of brainstem reflexes and disappearance of the BAER happened sub-

sequently. Despite undetectable heart sounds, palpable arterial pulse, and mean arterial pressure, recordable ECG was the

last variable to be lost after the infusion (5.5–16 minutes after end of the infusion).

Conclusions and Clinical Importance: Overdose of pentobarbital sodium solution administered IV is an effective, fast, and

humane method of euthanasia. Brain death occurs within 73–261 seconds of the infusion. Although absence of ECG activity

takes longer to occur, brain death has already occurred.

Key words: Brainstem auditory evoked response; Death; Electroencephalogram; Equine.

Euthanasia is a term used to describe ending of an
animal’s life in a painless and minimally distressful

way.1 The American Veterinary Medical Association
has established recommendations to assist in the deci-
sion on when to consider euthanasia.1 Several methods
of euthanasia have been approved in veterinary medi-
cine and might vary among species.1 An overdose of
barbiturates is one of the approved methods of eutha-
nasia in horses and it is the most common method used
by practicing veterinarians.1 Determining death after
the infusion of an overdose of a barbiturate solution
relies on the observation of physical and neurologic
variables such as undetectable heart sounds, loss of an
arterial pulse, and the absence of brainstem reflexes
(mainly corneal and palpebral reflexes).1

Determining brain death has been a subject of debate
and controversy in human medicine and a consensus on
what constitutes brain death varies from country to

country.2 Procedures used to confirm brain death in
human medicine include computed tomography angiog-
raphy, transcranial Doppler sonography, electroenceph-
alography (EEG), somatosensory evoked potentials,
and brainstem auditory evoked responses (BAER).2

However, state of disease, drugs used, and personnel
expertise in performing the tests used for the confirma-
tion of brain death could influence accurate interpreta-
tion of such diagnostic aids.2 Physiologic, behavioral,
and EEG studies have been done in laboratory animals,
poultry, piglets, rabbits, dogs, and frogs.3–10 Brain
activity during euthanasia with intravenous concen-
trated potassium chloride has been studied by monitor-
ing cerebral blood flow, metabolic state,
electrocorticogram, and extracellular ion concentrations
in cats.11 Electrodiagnostic studies such as electroen-
cephalography and BAERs have not been performed in
equine species to examine electrical activity of the brain
in support of brain death because of euthanasia proce-
dures. Therefore, the objective of the study was to eval-
uate the electrical activity of the cerebral cortex and
brainstem during an intravenous overdose of pentobar-
bital sodium solution. Our testing hypothesis is that iso-
electric pattern of the brain in support of brain death
occurs before absence of electrocardiogram (ECG)
activity. Therefore, suggesting that this method of
euthanasia is an effective and humane procedure.
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Materials and Methods

Animals

This observational prospective study included 15 horses for

which euthanasia was elected based on published guidelines during

a study period from 2011 to 2014.1 Reasons for euthanasia

included poor quality of life, intractable pain, progressive and

debilitating or incapacitating disease with a poor prognosis.

Horses were sourced from a research herd and patients from the

William R. Pritchard Veterinary Medical Teaching Hospital.

Sedation and anesthetic protocol

All horses had an intravenous catheter placed in the jugular

vein for the administration of sedatives, injectable anesthetics, and

euthanasia solution. Sedative and anesthetic protocols before

euthanasia were elected according to the horses’ condition or dis-

ease, temperament, apparent anxiety, clinician preference, and

safety concerns for the horse, personnel, and equipment. Accord-

ingly, 3 protocols were used: (1) intravenous sedation (IVS, n = 4

horses), (2) intravenous anesthesia (IVA, n = 4), or (3) inhalation

anesthesia (IA, n = 7).

Intravenous sedation consisted of administration of xylazine

hydrochloride at a dosage of 0.25 mg/kg to relieve anxiety and

facilitate electrode placement. Four horses (#1–4) were included in

this group (orthopedic = 2, neurologic = 1, cardiac disease = 1).

BAER was not performed in these horses because of equipment

safety concerns.

Intravenous anesthesia consisted of administration of xylazine

hydrochloride at a dosage of 1 mg/kg IV followed 5 minutes later

by administration of ketamine hydrochloride at 2.2 mg/kg IV.

Four horses (#5–8) received IA (neurologic = 3, orthopedic dis-

ease = 1). The electrodes for the recording of the study were

placed once the horses were anesthetized. A BAER was performed

in 3 of 4 horses.

In the group of horses euthanized while under inhalation anes-

thesia, horses were first sedated with xylazine and induced with ke-

tamine as in the IVA group. Seven horses (#9–15) received

inhalation anesthesia (neurologic = 6, orthopedic disease = 1).

Reasons for undergoing anesthesia included myelography, com-

puted tomography, and magnetic resonance imaging. Inhalation

anesthesia was maintained with isoflurane (except one horse [#13]

that received desflurane) delivered in 100% oxygen via a large ani-

mal anesthesia machine and breathing circuit. In addition, this one

horse (#13) received IV propofol at a dosage of 2 mg/kg. Before

euthanasia, the anesthetic level was maintained such that the EEG

recorded continuous activity (no burst suppression). BAER was

performed in 5 of 7 horses because of equipment availability.

Physical and neurologic variables

Physical variables included audible heart rate (beats per minute

[bpm]) and rhythm, and the presence and quality of the arterial

pulse. The neurologic variables consisted of presence or absence of

brainstem reflexes such as direct pupillary light, corneal, and pal-

pebral reflexes. The subcortical dazzle reflex was also monitored.

These variables were monitored as follows: before receiving any

medication (sedation), after instrumentation (EEG, EOG, ECG,

and BAER), within 1 minute immediately before euthanasia solu-

tion infusion, within 20 seconds after the initiation of the infusion,

immediately after the end of the infusion, and every 30 seconds

thereafter until these variables were undetectable. Monitoring at

these specific time points were not always possible in horses from

the sedation group because of safety concerns. However, once

horses from this group collapsed, variables were recorded

immediately after collapse and every 30 seconds thereafter. Person-

nel assistance was used for monitoring physical (1st assistant) and

neurologic (2nd assistant) variables. Mean arterial blood pressure

(MAP) was continuously recorded in the inhalation anesthesia

group.

Electrophysiologic examination

The examination consisted of EEG, EOG, electrocardiography

(ECG), and BAER as described elsewhere.12,13 The equipment

used for EEG, EOG, and ECG was a digital EEG system (station-

ary or wireless),ab with integrated video monitoring. Stationary or

wireless (telemetry) digital EEG systems were used based upon

equipment availability or safety concerns (eg, standing sedation

versus anesthesia). Instrumentation for these procedures has been

described elsewhere.12 Needle electrodes were placed SC in the

scalp of the horse for the recording of EEG.12 Baseline recordings

were performed before euthanasia in all horses. When possible,

recordings were continuous throughout the procedure.

An evoked potential systemc was used for the recording of

BAER. However, BAER was not evaluated in nonanesthetized

horses for equipment safety reasons. One set of baseline tracings

(an average of 200 responses using both derivations [vertex to

mastoid, and vertex to C2]13 run simultaneously) with a single

duplicate recorded for each ear were done before euthanasia.

Immediately after this recording, infusion of euthanasia began and

recordings were made continuously. Each complete recording took

90 seconds total. These were repeated continuously until BAER

was absent (no peaks could be detected). The noise applied to the

ear under evaluation was 90 dB normal hearing level (nHL) with a

masking noise for the contralateral ear of 60 dB nHL.13 Identifica-

tion of visible peaks were labeled from I to V; these were consis-

tent with auditory function.13

Euthanasia protocol

Euthanasia consisted of intravenous injection of a combination

of both pentobarbital sodiumd (390 mg/mL) and phenytoin

sodium (50 mg/mL) at a dosage of 77–109 mg/kg for a total vol-

ume of 100 mL for horses above 400 kg of body weight. This dos-

age protocol is routinely used by most practicing veterinarians.

The study was approved by an institutional animal care and use

committee and owner consent was obtained.

Statistical analysis

Mean, standard deviation (SD), median, and range values are

presented. No attempts were made to compare the results from

the 3 groups of horses because of the low numbers of horses with

different disorders, different euthanasia protocols, and variation in

euthanasia solution dosages.

Results

Fifteen horses of Thoroughbred (n = 5), Quarter
horse (n = 4), Arabian (n = 2), Morgan (n = 2), Warm-
blood (n = 1), and Tennessee Walking horse (n = 1)
breeds were included in the study. There were 8 males
(castrated = 7, intact = 1), and 7 females. The mean age
was 10.8 years (median 14, range 20 days to 17 years).
Ten horses had neurologic disease as follows: cervical
compressive myelopathy (n = 4), progressive multifocal
spinal cord disease (n = 3: undetermined etiology,
n = 2/3; scoliosis, n = 1/3), occipitoatlantoaxial malfor-
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mation with compression of the cervical spinal cord
(n = 1), equine protozoal myeloencephalitis (n = 1), and
meningoencephalomyelitis because of Halicephalobus
gingivalis (n = 1). Four horses had orthopedic disease:
chronic multiple osteoarthritis (n = 2), bilateral femoral
osteochondrosis (n = 1), and bilateral pelvic fracture
(n = 1). One horse had atrial fibrillation with severe
atrioventricular heart block.
The mean infusion time was 46.8 seconds (SD 23.1,

median 38, range 28–115 seconds) in adult horses. Two
foals received 20 and 30 mL of euthanasia solution
infused over 21 and 32 seconds, respectively. The mean
infusion time for all horses was 44.1 seconds (SD 22.7,
median 37, range 21 to 115 seconds). Heart rate
increased during and immediately after the administra-
tion of euthanasia solution (before infusion: mean
40.4 bpm, SD 15.4, median 32, range 30–80; immedi-
ately after the infusion: mean 54.3, SD 12, median 52,
range 36–80 bpm). Visible and audible breaths were not
evident by the end of the infusion. Within 1 minute
after euthanasia, heart sounds (mean 43.2, SD 12.1,
median 38, range 25–60 seconds) were not audible and
arterial pulse was undetectable. The MAP decreased
from a mean of 83 mmHg (SD 5.6, median 80, range
75–89 mmHg) before euthanasia to 56.7 mmHg (SD
9.9, median 60, range 58–66 mmHg) after the infusion.

Mean arterial pressure (MAP) was undetectable at a
mean time of 52.6 seconds (SD 9.3, median 59, range
40–60 seconds) after the end of the infusion. All horses
had intact brainstem reflexes before euthanasia.
A 10-minute baseline EEG was recorded in all horses

before euthanasia. Interpretable EEG was obtained in
standing horses under sedation before infusion of eutha-
nasia solution. However, interpretation was difficult
during the infusion because of movement artifact. Based
on unpublished isoflurane data from another EEG
study in horses (DCW, MA), a minimal alveolar con-
centration of less than 1.2 was maintained to obtain
continuous EEG activity without suppression. Burst
suppression,14 defined as an isoelectric pattern alternat-
ing with bursts of high voltage activity, was noted in 2
horses anesthetized with isoflurane after infusion of
20–40 mL of euthanasia solution (Fig 1). Lack of detec-
tion of EEG (a continuous isoelectric pattern) occurred
at a mean time of 52.6 seconds (SD 26.6, median 41,
range 25–111 seconds) from time 0 (defined as the start
of the infusion). Undetectable EEG occurred before
(Fig 2A) and after (Fig 2B) termination of the infusion
in 4 and 9 horses, respectively. In 2 horses (#2 and 3)
from the sedation group, electrodes were lost as the
horses collapsed. A reduced number of electrodes (9
plus ground) were placed promptly (<15 seconds) after

Fig 1. Burst suppression. This EEG is showing burst suppression activity in horse 13. Note the high voltage activity with intermittent elec-

trical suppression. Note: Electroencephalogram: Even numbers = right side, odd numbers = left side, z = midline. Fp = frontopolar,

F = frontal, C = central, P = parietal, O = occipital, A = aural, EOG: OD = right eye or OS = left eye, ECG. Calibration bar shown is for

EEG and EOG = 1 second (second), 50 lV (microvolts). Calibration bar for ECG is not shown.
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A

B

Fig 2. Isoelectric recording. (2A) This EEG is isoelectric in horse 10 before the end of the infusion marked with black vertical line and

labeled 100 mL total (volume of pentobarbital sodium solution). (2B) This EEG is showing isoelectric pattern 1.5 seconds after the end of

the infusion marked with a black vertical line (labeled: all in) in horse 13 (see Fig 1. for Electroencephalogram details).

666 Aleman et al

RUSSELL BUCKLEW v. GEORGE LOMBARDI, et al. 
CASE NO. 4:14-CV-08000-BP 

DEFENDANT'S EXHIBIT 2 
PAGE 4

0566a



collapse and an isoelectric pattern was noted; making it
difficult to determine at what time point the EEG
became isoelectric. In the group of 9 horses, loss of
EEG activity occurred from 2 to 52 seconds (mean
23.7, SD 21.3, median 18 seconds) after termination of
the infusion. The horse with the longest time to loss of
EEG activity had atrial fibrillation and the longest time
of infusion (Fig 3). This horse collapsed 17 second after
the termination of the infusion, and lost EEG activity
29 seconds later. A different horse from the sedation
group collapsed 5 seconds after the termination of the
infusion and lost EEG activity 13 seconds later. Lack
of brainstem reflexes occurred at a mean time of
81.1 seconds (SD 39, median 80, range 36–169 seconds)
after the end of the infusion. A breath-like movement
(perceived as an agonal breath) concurrent with unde-
tectable brainstem reflexes was observed in 3 horses
(Fig 4). A baseline BAER was recorded in 8 of 8 horses
before euthanasia (Fig 5A). Decreased amplitudes of all
waves were noted seconds after the termination of the
infusion (Figs 5B,C). Loss of detectable BAER was seen
at a mean time of 122.6 seconds (SD 69.6, median 88,
range 73–261 seconds) after completion of the infusion
(Fig 5D). In one horse, a second breath-like movement
was observed and recorded on EEG at approximate
8 seconds after BAER became absent (not shown).
Despite undetectable heart sounds and the absence of

a palpable arterial pulse, ECG monitoring showed
ongoing ECG activity until a mean time of 559.1 sec-
onds (SD 217.9, median 501, range 330–979 seconds)
from termination of the infusion in all horses of all
groups. During this time, brainstem reflexes and brain
electrical activity did not return, and MAP was not
recordable. In the horse with atrial fibrillation (Fig 3A),
the heart rhythm became regular based on ECG
(Fig 3B) after euthanasia solution administration.
Before the occurrence of undetectable ECG in all
horses, the ECG waves became irregular in shape, size,
and rhythm (Fig 6).

Discussion

This study showed that euthanasia with an overdose
of pentobarbital sodium administered IV is an effective,
fast, and humane method to terminate life in horses.
Absence of detectable cortical electrical activity can
occur during the administration of an overdose of pen-
tobarbital (4 horses) or within 52 seconds after comple-
tion of the infusion (9 horses). The exact time at what 2
horses lost cortical electrical activity was not deter-
mined, but thought to be either during or shortly after
(<15 seconds) the end of the infusion. This lack of EEG
activity appeared to be irreversible based on continuous
recording for several minutes with no recovery of EEG
activity. Brainstem function was lost second based on
absent brainstem reflexes and BAER. Brainstem reflexes
were undetectable before loss of the BAER. Agonal
breaths were observed concurrently with the loss of
brainstem reflexes. Although heart sounds and a palpa-
ble arterial pulse were undetectable, ECG activity was
the last variable to be lost. Absence and lack of

recovery of any detectable brain electrical activity,
based on EEG and BAER, supported the diagnosis of
brain death in these horses.
Electroencephalography has been used for decades to

aid in the determination of brain death in human medi-
cine.15 Electroencephalography reflects cerebral cortical
activity modulated by diencephalic and brainstem influ-
ences. An isoelectric pattern on EEG supports the
absence of cerebral electrical activity. However, barbitu-
rate administration and hypothermia can preclude
proper diagnosis of brain death.16 Barbiturates can
cause burst suppression and even an isoelectric pat-
tern.17 Therefore, determining brain death in patients
treated with barbiturates can be challenging. Haloge-
nated inhalation anesthetics, such as isoflurane, can also
cause burst suppression and isoelectric patterns.17 Prop-
ofol can also cause burst suppression in humans; how-
ever, the single horse that received propofol did not
demonstrate this pattern.17 In the present study, only 2
horses displayed burst suppression and both horses
were anesthetized with isoflurane. However, burst sup-
pression was not observed until the infusion of pento-
barbital sodium. The sedative (xylazine hydrochloride)
administered to the horses in this study is not associ-
ated with burst suppression or isoelectric patterns.12

Ketamine hydrochloride, the induction agent, does not
induce these EEG patterns.
Brainstem evoked response is used to assess the audi-

tory pathway which includes the cochlear nerve, caudal,
and cranial brainstem.18 Therefore, BAER could be
used as a diagnostic aid to evaluate the presence or
absence of brainstem function.18 However, BAER is
considered to have a moderate prognostic value and
low to moderate validity to confirm brain death
depending upon the disease process (eg, severe brain-
stem injury).2,19 To fulfill the criteria of brain death in
people with sufficient brainstem damage, BAER waves
are absent after wave I or occasionally after wave II.19

Complete absence of BAER could indicate deafness
because of peripheral auditory dysfunction and not
brain death exclusively.19 To avoid misinterpretation of
BAER in our study, a baseline BAER was recorded in
8 horses. All BAER waves were present in these 8
horses and considered to be within published reference
ranges.20,21 The amplitude of all waves decreased and
interpeak intervals increased within seconds after termi-
nation of pentobarbital infusion. Loss of waves II to V
(brainstem, Fig 5C) occurred first, and wave I was the
last wave to become undetectable (Fig 5D). Complete
absence of BAER is in support of brain death in the
absence of severe brainstem disease in these horses
(n = 8 of 8). BAER can persist despite high doses of
barbiturates in people and animals.22–25

Factors that influence EEG and BAER recordings
and interpretation such as disease and artifacts were
considered. In this study, 3 horses had diseases that
could have altered EEG and BAER findings. Two
horses had multifocal brain disease with brainstem
involvement (altered state of consciousness [stupor],
multiple cranial nerve abnormalities). BAER was not
performed in these 2 horses. The horse with atrial
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A

B

C

Fig 3. Electroencephalogram, electrooculogram, and electrocardiogram from horse 4. (3A) Baseline EEG and ECG. Movement artifact

(large potentials often exceeding amplifier range [as evidenced by flattening of signal]) and muscle artifact (fast activity prominent in lower

channels) obscure the EEG and EOG. Montage modified (fewer channels) than those of previous figures. Note atrial fibrillation. (3B)

Decreased artifact in EEG. The ECG became regular after the infusion of euthanasia solution. (3C) ECG remained regular as EEG activity

became undetectable. OD electrodes are picking ECG activity in this figure (see Fig 1. for Electroencephalogram details).
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fibrillation took longer to lose ECG activity but its
baseline EEG did not show obvious abnormalities.
Artifacts such as those generated by movement, elec-
trical interference, or hospital equipment (eg, ventila-
tor) could interfere with proper EEG interpretation
and determination of brain death. Movement artifacts
were observed in standing horses resulting in difficulty
in interpreting EEG as euthanasia solution was

administered. Body temperature should be noted when
using BAER as an aid to determine brain death
because hypothermia can alter BAER (increased inter-
peak latencies) in people.26 This finding has not been
investigated in horses. Body temperature in these
horses did not decrease below 36.7°C (98°F), and
BAER baseline was within reference ranges at this
temperature.

A B C D

Fig 5. BAER. For all figures: Top tracing is vertex to mastoid (V-M) and bottom tracing is vertex to C2 (V-C2) recorded simultaneously.

This figure represents stimulation of the right ear only. Calibration indicated for all figures (0.5 lV = microvolts, 1 ms = 1 millisecond per

division). (5A) Baseline BAER in horse 15 (before euthanasia solution infusion). (5B) BAER done at the time of absent brainstem reflexes

in horse 15. (5C) BAER done just before becoming absent. No clearly identifiable peaks, with the exception of wave I on V-M. (5D)

Absent BAER.

Fig 4. Agonal breath. This movement artifact (not cerebral electrical activity) was because of agonal breath (oval) at the time of absent

brainstem reflexes in horse 3. Note isoelectric pattern and ongoing ECG (see Fig 1. for Electroencephalogram details).
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The 2 horses with the longest infusion times (65 and
115 seconds) were the ones who took the longest to
lose all ECG activity (962 and 979 seconds) after end
of the infusion. The infusion of a smaller volume per
time likely prolonged the time for full effect of pento-
barbital solution. However, one of these horses had
atrial fibrillation with periods of no ventricular activity
(based on recorded ECG) for over 8–9 seconds, which
likely impacted the distribution time and effects of
euthanasia solution. The mean infusion time of pento-
barbital solution for the remaining 13 horses was
37.1 seconds, and the mean time to absent ECG activ-
ity was 495.8 seconds postinfusion. As this variable
(loss of ECG) is frequently used to determine time of
death, administration of an overdose of pentobarbital
sodium should be performed quickly. The distribution
of an overdose of pentobarbital might be delayed with
prolonged infusion, therefore possibly prolonging the
effect on the brain (perception). In another euthanasia
study using different premedication protocols (detomi-
dine versus no detomidine administration) and variable
dosages of pentobarbital sodium (high versus low), the
mean time to asystole varied according to the protocol
used.27 In that study, asystole occurred almost 4 min-
utes earlier in horses that received sedation compared
to unsedated horses.27 Although sedated horses took
approximately 8 seconds longer to collapse than

unsedated horses, the documentation that asystole
occurred earlier, led the authors to conclude that the
combination of sedation with high doses of pentobar-
bital resulted in faster cardiac death.27 The overall
mean infusion time in that study was 17 seconds
(range 6–45 seconds).27

Pain, anxiety, and distress by a conscious horse
could be minimized by administering IV sedation
before euthanasia. In horses with standing sedation, 2
horses had isoelectric EEG patterns at the time of
electrode replacement (<15 seconds after collapse) and
2 other horses took 18 and 46 seconds postinfusion to
reach cerebral silence. The horse that took the longest
time had atrial fibrillation, which likely played a role
in the prolongation to effect. A larger number of
horses are needed to validate these findings. However,
the results of this study are encouraging because an
isoelectric pattern on EEG supports a lack of con-
scious perception of pain and distress as euthanasia is
occurring and while brain death and eventually asys-
tole take place. A study by Chalifoux and Dallaire
demonstrated that EEG was lost 4 minutes after
euthanasia with carbon monoxide in dogs and that
cessation of ECG occurred at 19 minutes.7 The study
by Buhl27 showed that asystole in horses occurred up
to 15 minutes later which is similar to our study (up
to 16 minutes later in the 2 horses with the longest

Fig 6. Electrocardiogram. Note the abnormal morphology of the ECG with isoelectric EEG recorded 10 seconds before undetectable

ECG in horse 10 (see Fig 1. for Electroencephalogram details).
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infusion times which one had atrial fibrillation).
Removing these 2 horses, absence of ECG activity
occurred up to 12 minutes (mean time 8.3 minutes)
postinfusion of euthanasia solution. Respiratory arrest
was noted earlier with no observable or auscultable
breaths by the end of the infusion. A few breath-like
movements occurred at a time where EEG activity and
brainstem reflexes were absent; and therefore consid-
ered reflexive (agonal breath: not a true breath).
In conclusion, an intravenous overdose of pentobar-

bital sodium solution is an effective, fast, and humane
method of euthanasia. Rapid administration of an
intravenous overdose of pentobarbital sodium solution
might decrease the time to asystole after the infusion.
Respiratory arrest occurs during or around the end of
the infusion. Further, cerebral cortical activity becomes
undetectable before the end or shortly after (less than
1 minute) the end of the infusion. This might support
lack of conscious perception while brain death is hap-
pening. Brainstem function is absent next as evidenced
by lack of brainstem reflexes and BAER. Lastly,
absence of ECG activity occurs at a time on which
brain death has already occurred and there is no car-
diac output as evidenced by undetectable heart sounds,
arterial pulse, and MAP. It is possible that cardiac
death occurs earlier and that the ongoing ECG activity
represents ineffective contraction with no cardiac out-
put (electrical mechanical dissociation) as the remain-
ing cardiac muscle ATP is being utilized. Future
studies should be directed at assessing brain and car-
diac death in horses with severe illnesses on which car-
diovascular or metabolic derangements, hypovolemia,
and hypotension might compromise and extend the
distribution time of euthanasia solution to reach the
brain and heart.

Footnotes

a Neurofax 9100, Nihon Kohden America, Inc., Foothill Ranch,

CA
b Neurofax Wireless Input 1000A, Nihon Kohden America Inc.,
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c VikingQuest, Nicolet Biomedical Inc., Madison, WI
d Euthasol�, Virbac AH, Inc., Fort Worth, TX
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STATEMENT OF UNCONTROVERTED MATERIAL FACTS 

1. The hemangioma will not interfere with the circulation of 

pentobarbital. Defendants’ Exhibit 1, Exhibit 5 to Dr. Zivot’s Deposition 

Supplemental Report of Dr. Antognini paragraphs 13, 14 and 26 (opining 

that the hemangioma will not interfere with the flow of pentobarbital). 

Defendants’ Exhibit 1, Dr. Zivots’ deposition at 65–66, (Dr. Zivot states he 

has no evidence to answer the question whether the hemangioma is a fast-

flow system that would interfere with circulation). 

2. Assuming the I.V. is properly set and utilized, Bucklew will be 

deeply unconscious in a matter of seconds. Defendants’ Exhibit 1, Dr. Zivot 

Deposition Exhibit 4 Supplemental Report of Dr. Antognini at 3–4 (injection 

of five grams of pentobarbital will cause rapid and deep unconsciousness in 

20-30 seconds followed by death). Defendants’ Exhibit 3, Deposition of Dr. 

Antognini at 240–49 (Bucklew would achieve a state of deep unconsciousness 

in which he would be unable to sense pain in 20 to 30 seconds). Defendants’ 

Exhibit 1, Dr. Zivot deposition at 85–89 (based on a study of horses given a 

similar dose of pentobarbital per kilogram, while brain activity was measured 

by EEG, all measurable brain activity will stop in 52 to 240 seconds, but Dr. 

Zivot has no way of knowing when complete cessation of pain will occur). 

Defendants’ Exhibit 2, Study relied on by Dr. Zivot, (the study actually 
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indicates cortical electrical activity ceases within 52 seconds, and estimates 

brain death at 73 to 261 seconds). 

3. Both experts agree that Bucklew has poor peripheral veins in his 

hands and arms. Defendant’s Exhibit 1, Dr. Zivot Deposition at 69–70 

(Bucklew has poor veins in both arms). Defendants’ Exhibit 3, Dr. Antognini 

Deposition at 83–86 (Bucklew has challenging veins in his arms and hands). 

4. The Missouri Execution protocol provides for a primary and a 

secondary I.V. line, and that a primary or secondary I.V. line may be set in 

either a central or peripheral vein. Defendants’ Exhibit 1, Dr. Zivot 

Deposition Exhibit 1, Exhibit 1 to Deposition. 

5. There is no reason to believe that there are any problems with 

any of Bucklew’s veins except the peripheral veins in his hands and arms. 

Defendant’s Exhibit 1, Dr. Zivot Deposition at 70 (Dr. Zivot only examined 

the peripheral veins in the arms), Dr. Zivot Deposition at 78 (Dr. Zivots’ 

conclusion about there being a likelihood Bucklew could suffer from a blown 

vein during the execution was limited to the peripheral veins in the arms). 

6. The femoral vein is easily accessed and the anatomic location is 

very consistent from one individual to another. Defendants’ Exhibit 3, Dr. 

Antognini Deposition at 98. 

7. Dr. Zivot described the femoral vein, in explaining why it was 

unlikely a blown vein could explain a botched Oklahoma execution, as “a 
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vessel of large caliber and should be able to, if—when properly placed take a 

fair amount of fluid when—as it is infused into the vein. And so for that vein 

to rupture from what was described seemed unlikely.” Defendants’ Exhibit 1, 

Dr. Zivot Deposition at 26.  

8. It is not necessary for Bucklew to lie flat during an execution. 

Defendants’ Exhibit 1, Dr. Zivot Deposition at 91–95 (conclusion that 

Bucklew must lie flat during an execution in Dr. Zivots’ report based on a 

misreading of Missouri execution protocol and an execution he observed in 

Georgia where the offender was supine, as opposed to scientific necessity for 

the offender to be flat for the chemical to be effective). Defendants’ Exhibit 5, 

Deposition of Director Dormire at 52 (the anesthesiologist has the freedom to 

adjust the angle of the gurney for an execution). 

9. Bucklew was able to lie flat for an hour during medical imaging 

and was able to adjust his breathing pattern to compensate for the position, 

although he reports discomfort or extreme discomfort while doing this. 

Defendants’ Exhibit 3, Deposition of Dr. Antognini 142–150, (Bucklew 

described being able to lie flat for an hour during medical imaging during 

medical imaging and described that to Dr. Antognini as being 

“uncomfortable”). Defendants’ Exhibit 1, Dr. Zivot Deposition, Exhibit 1 to 

the Deposition Supplemental Report of Dr. Zivot at 8 while lying flat, 
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Bucklew consciously altered his breathing pattern and swallowed repeatedly 

to keep his airway clear and reportedly felt extreme discomfort).  

10. Dr. Zivot opines that during an execution, if Bucklew is lying flat, 

there will be some period, the length of which he cannot determine, before 

death, when Bucklew, unlike during the MRI, will not be able to adjust his 

breathing due to the effects of pentobarbital, but will be capable of knowing 

he cannot make the adjustment and will experience this as choking and being 

very uncomfortable. Defendants’ Exhibit 1, Dr. Zivot Deposition at 79–81. Dr. 

Antognini defined the time period when Bucklew is under effect of 

pentobarbital but will be able to sense pain as around 10 seconds. 

Defendants’ Exhibit 3, Dr. Antognini Deposition at 247–49. 

11. The interactions of Bucklew’s psychiatric medication with 

pentobarbital would be additive or synergistic, but because the dose of 

pentobarbital is so large the effects are irrelevant. Defendants’ Exhibit 3, Dr. 

Antognini Deposition at 217–18. 

12. Missouri does not use methylene blue or any other dye during 

executions, does not plan to do so in the future, and does not possess dye for 

use in executions. Defendants’ Exhibit 5, Director Dormire Deposition at 52. 

13. There is no way to determine that execution by gas is a feasible 

and readily implemented alternative method of execution that will 

significantly reduce a substantial risk of severe pain for Bucklew. 
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Defendants’ Exhibit 1, Dr. Zivot Deposition at 38–40 (commenting on an 

article in which he had commented that there is not and cannot be necessary 

research on nitrogen gas, Dr. Zivot opines there is no way to tell if execution 

by nitrogen gas would be cruel). Defendant’s Exhibit 1, Exhibit 5, Report of 

Antognini paragraph 23 (Execution by gas does not hold any advantage with 

respect to pain and suffering as compared to lethal injection). Exhibit 3, 

Deposition of Dr. Antognini at 129. Id. at 231–36 (the use of gas would not 

affect the risk of this inmate suffering, there could be more or less suffering). 

Defendants’ Exhibit 4, Deposition of Matthew Briesacher at 46–58 (Mr. 

Briesacher testified that he started to research the possibility of gas as a 

method of execution when he was General Counsel of the Department of 

Corrections but “hit a wall” due to the lack of research articles and lack of 

experts that could answer questions he believed must be answered for further 

research). 

14. Dr. Zivot opines that Bucklew’s cavernous hemangioma will 

strangle him to death, and cause him to bleed during the strangulation, if he 

is not executed, but it creates a risk of choking for an undetermined period 

before the pentobarbital takes full effect if he is not executed. Defendants’ 

Exhibit 1, Dr. Zivot Deposition at 29–32 (Dr. Zivot opines, in  agreement with 

views he published on the subject in an article, that if Bucklew is not 

executed the hemangioma will kill him by “self-strangulation” and that 
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hemorrhaging will accompany the death by self-strangulation). Id. at 90–91 

(unless Bucklew is executed or dies by some intervening cause the 

hemangioma will strangle him to death, but if he is executed, there is a risk 

he will choke). 

15. In June 2008, Bucklew filed a pleading in the United States 

Court of Appeals for the Eighth Circuit asking for $7,200 to hire Dr. Cohen to 

support a claim in a clemency application that claimed that because of his 

hemangioma, “execution by lethal injection may pose a substantial and 

intolerable risk of inflicting serious harm and excruciating pain.” Defendants’ 

Exhibit 11, Eighth Circuit pleading at 12. The pleading argued that the use 

of a general anesthetic in an execution may compromise the veins and the 

hemangioma risked complications by disrupting blood flow to the brain. Id. at 

5. Bucklew argued that he needed a medical expert to demonstrate that 

Missouri’s execution protocol as applied to him would constitute cruel and 

unusual punishment. Id. at 7. 

16. Bucklew was a plaintiff in the litigation in Zink v. Lombardi, 

filed in this Court in August 2012, making a facial challenge to Missouri’s 

death penalty procedures. Docket Sheet Zink v. Lombardi 12-0429. This 

Court dismissed the case on May 16, 2014. Id. Document 443. 

17. On May 14, 2000, one week before his scheduled May 21, 2014 

execution Bucklew filed his original complaint in this litigation. Bucklew v. 
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Lombardi, 14-8000, Document 1. Bucklew alleged that because of his 

hemangioma the execution chemical would not circulate properly, and 

because of the abnormal circulation he would bleed and suffer during the 

execution. Id. at 4–5. 

18. The testimony of Dr. Evelynn Stephens, the treating psychiatrist, 

does not indicate Bucklew is particularly more likely to have an adverse 

psychiatric reaction to execution than other inmates, and because of his more 

robust medication program it is likely he will deal with his current scheduled 

execution better than he dealt with the last execution date. Defendants’ 

Exhibit 10 at 73–79. Dr. Stephens has not diagnosed Bucklew with post-

traumatic stress disorder and would do so if she thought he met the criteria. 

Id. at 81. Dr. Stephens believes Bucklew is anxious over his medical 

condition, which she views as a normal reaction. Id. at 31. Dr. Stephens 

indicated Bucklew has never brought up anxiety over his execution status to 

her, and avoids talking about his execution because he is uncomfortable 

because of shame over his crime and its repercussions, as opposed to fear of 

execution. Id. at 31–32. Dr. Stephens finds that such shame is normal but 

that it would be a good thing if he would talk about it more. Id. at 32. 
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STATEMENT OF EXHIBITS 

1. Defendants’ Exhibit 1 is the deposition of Dr. Joel Zivot and the 

attached exhibits. 

2. Defendants’ Exhibit 2 is an article relied on by Dr. Zivot, Aleman 

Williams, Guedes, and Madigan, “Cerebral Brainstem Electrophysiologic 

Activity During Euthanasia with Pentobarbital Sodium in Horses” 29 J. Vet. 

Med. 663–72 (2015). 

3. Defendants’ Exhibit 3 is the deposition of Dr. Joseph Antognini. 

4. Defendants’ Exhibit 4 is the redacted deposition of Mr. Matthew 

Briesacher, former General Counsel of Missouri Department of Corrections 

(MDOC). 

5. Defendants’ Exhibit 5 is the redacted deposition of former MDOC 

Division of Adult Institutions Director Dave Dormire. 

6. Defendants’ Exhibit 6 is the redacted deposition of former MDOC 

Director George Lombardi. 

7. Defendants’ Exhibit 7 is the redacted deposition of MDOC 

Director Anne Precythe. 

8. Defendants’ Exhibit 8 is the redacted deposition of Warden Troy 

Steele. 

9. Defendants’ Exhibit 9 is the deposition of Dr. Evelynn Stephens. 
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10. Defendants’ Exhibit 10 is the deposition of Dr. William 

McKinney. 

11. Defendants’ Exhibit 11 contains pleadings and orders from 

Bucklew’s litigation in 2008 and 2009. 

STANDARD OF REVIEW  

Summary judgment is not a disfavored procedural shortcut, but “is an 

integral part of the Federal Rules as a whole, which are designed to ‘secure 

the just, speedy and inexpensive determination of every action.’” Torgeson v. 

City of Rochester, 643 F.3d 1031, 1043 (8th Cir. 2011) (en banc) quoting 

Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986). Summary judgment is 

proper if there is no genuine issue of material fact and the movant is entitled 

to judgment as a matter of law. Id. at 1042. The movant bears the burden of 

informing the district court of the basis for its motion and must identify the 

portions of the record that demonstrate the absence of a genuine issue of 

material fact. Id. The nonmovant must respond by submitting evidentiary 

materials that set out specific facts showing a genuine evidentiary issue for 

trial. Id.  

In order to prevail on Eighth Amendment method of execution 

challenge Bucklew must prove that the execution procedure is “sure or very 

likely to cause serious illness and needless suffering.” Zink v. Lombardi, 783 

F.3d 1089, 1102 (8th Cir 2015) (en banc). And he must “prove that another 
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execution procedure exists that is feasible and readily implemented, and that 

alternative method will significantly reduce a substantial risk of severe pain.” 

Id. at 1103.  

Bucklew must establish an 1) injury in fact, 2) caused by the 

defendants, that 3) this Court can redress, in order to establish Article III 

jurisdiction over the case. See Spencer v. Kemna, 523 U.S. 1, 8 (1998) (at 

every stage of the litigation the plaintiff must have suffered or be threatened 

with an actual injury, traceable to the defendant, that is likely to be 

redressed by a favorable judicial decision). 

ANALYSIS 

I. The record refutes the claim that any method of lethal injection 

execution is sure or very likely to cause serious injury and 

needless suffering to Bucklew. 

 

 The thrust of Count I of the Fourth Amended Complaint is that 

Bucklew will suffer “a prolonged and excruciating execution because the 

lethal drug fails in its intended effect or fails to circulate properly in Bucklew’ 

body.” Document 53 at 51. Bucklew also alleges that his psychiatric condition 

will cause him stress, which will cause his blood pressure to rise, causing 

bleeding during an execution. Id. at 51–52. Bucklew alleges the use of the dye 

Methylene Blue causes a great risk of a dangerous drug interaction.  Id. at 9. 

But the record refutes these claims. 
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 Only two experts have examined Bucklew and reviewed the recent 

imaging of his hemangioma and addressed the effect of the hemangioma on 

circulation, after doing so, rather than speculating on the effects a 

hemangioma might have on circulation in affidavits to support Bucklew’s 

complaint. Those two experts are Dr. Antognini, the defense expert, and Dr. 

Zivot, Bucklew’s expert. Dr. Antognini determined that the hemangioma is 

not a fast flow system that would interfere with the circulation of an 

execution chemical, and Dr. Zivot testified at his deposition that he had no 

evidence that supported a conclusion that the hemangioma is a fast flow 

system that would interfere with the circulation of a lethal chemical. 

Statement of Uncontroverted Material Facts Paragraph 1. That testimony 

destroys the core of Bucklew’s complaint, that because of the hemangioma, 

the execution chemical will not circulate properly, and not take effect in 

seconds, as it would in a normal person. 

 Both experts agree that, if properly infused, the pentobarbital will take 

effect in seconds. Dr. Antognini opines that Bucklew will be in a coma-like 

state unable to sense pain within 20 to 30 seconds, while Dr. Zivot indicates 

measurable electrical activity in the brain will cease in 52 to 240 seconds. 

Statement of Uncontroverted Facts Paragraph 2. Dr. Zivot testified he has no 

way of knowing when the complete cessation of pain will occur after the 

infusion of pentobarbital, while Dr. Antognini opined there may be a 10 
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second period, during the 20 to 30 second period leading to a coma-like state, 

when Bucklew may be able to sense pain, although under the effects of 

pentobarbital. Id. Therefore, absent some accident in infusing the 

pentobarbital, the record indicates it will be effective within seconds. So it is 

not sure or very likely Bucklew will suffer a prolonged tortuous execution. 

 Although both experts agree that Bucklew has poor peripheral veins in 

his hands and arms, the execution protocol permits the use of other veins as 

well, and nothing in the record indicates that any of Bucklew’s veins, that 

would potentially be used for an I.V., except the peripheral veins in his hands 

and arms, are in anyway abnormal. Statement of Uncontroverted Facts, 

Paragraphs 3–7. It is not sure or very likely that the anesthesiologist, M3, 

will make multiple failed attempts to start an I.V. line in both arms despite 

the veins being visibly poor, and then make one or more failed attempts in 

other veins, despite no known abnormalities existing in other veins. It is 

speculation that the anesthesiologist will not be able to find and utilize one of 

Bucklew’s normal veins, or that he would use an inadequate peripheral arm 

or hand vein causing it to blow. See Defendants’ Exhibit 1 Dr. Zivot 

Deposition at 97–99 (speculating that the anesthesiologist would make 

multiple unsuccessful attempts to start an I.V. in both arms before starting 

one in the femoral vein). Dr. Zivot’s own testimony indicates that his opinion 

about the possibility of a blown vein is limited to the peripheral veins in 

Case 4:14-cv-08000-BP   Document 182   Filed 04/10/17   Page 15 of 230703a



6 

Bucklew’s hands and arms. Id. Finally, the Fourth Amended Complaint does 

not allege the peripheral veins in Bucklew’s hands and arms would 

contribute to an execution being cruel and unusual punishment, Document 

53. Defendants do not agree to have this issue adjudicated by consent of the 

parties. It was not properly pled, despite Bucklew having filed five 

complaints overall.  

  What Bucklew’s expert is really arguing here is the possibility of an 

accident inserting the I.V. that could occur to any offender during an 

execution. But the United States Court of Appeals has held that such a 

possibility is not an Eighth Amendment violation. See Zink, 783 F.3d at 

1099–1103 (alleging a risk that an accident may occur and cause pain is not 

the same as showing it is sure or very likely that serious illness or needless 

suffering will occur). 

 Both experts agree that Bucklew has stated that he has difficulty 

breathing when lying flat, but that while lying flat for an hour during 

imaging he was able to tolerate being supine by adjusting his breathing 

pattern and swallowing. Statement of Uncontroverted Facts Paragraph 9. 

There is no real reason Bucklew would have to lie flat during an execution. 

Id. at Paragraph 8. But if he did, while conscious, he could regulate his 

breathing as he did during the imaging studies. Dr. Zivot opines that if 

Bucklew was lying flat during an execution he would, after the pentobarbital 
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took effect, lose the ability to regulate his breathing and for some 

undetermined period experience extreme discomfort from sensing his 

inability to regulate his breathing. Id. at Paragraph 10. But Bucklew does not 

necessarily have to be flat during an execution, and if he lost the ability to 

regulate his breathing while lying flat during an execution as he does while 

awake and lying flat, because of the pentobarbital making him unconscious, 

the key is he would be unconscious. Even assuming Bucklew is in a 

semiconscious state for a matter of seconds before he becomes comatose, that 

does not make his execution cruel. 

 The record here refutes the claim that it is sure or very likely that 

Bucklew will suffer serious illness and unnecessary suffering from execution 

by lethal injection. The core of Bucklew’s original allegation, that the 

hemangioma will interfere with circulation causing prolonged suffering, is 

now not supported by his own expert. Arguments that medical personnel 

might miss or blow a vein, although there is no evidence any vein except the 

peripheral veins in the hands and arms are abnormal, are speculative. And 

both experts agree that if properly infused, the lethal chemical will have an 

effect within seconds. Speculation about interactions with dye or medications 

is refuted the record. Statement of Uncontroverted Facts Paragraphs 11–12. 

Similarly, the record refutes speculation that it is sure or very likely that 

Bucklew’s psychiatric condition will somehow cause a tortuous execution. Id. 
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Paragraph 18. The record refutes the first prong of the Eighth Amendment 

claim. And as discussed below, the record refutes any claim that gas would 

significantly reduce a substantial risk of severe pain. In fact, in light of the 

speed with which lethal injection would work, the record supports the 

conclusion that execution by gas increases the risk of pain and suffering.  

II. The record refutes Bucklew’s allegation that execution by gas is 

an alternative execution procedure that is feasible and readily 

implemented, and that alternative method will significantly 

reduce a substantial risk of severe pain.  

 

In order to prove the second prong of an Eighth Amendment method of 

execution claim, Bucklew must “prove that another execution procedure 

exists that is feasible and readily implemented, and that alternative method 

will significantly reduce a substantial risk of severe pain.” Zink, 783 F.3d at 

1103. Bucklew cannot meet this burden because the record refutes this 

finding.  

In his deposition, answering questions about an article in which he 

commented on the lack of, and  impossibility of doing, research on execution 

by Nitrogen gas, Dr. Zivot opined that there is no way to know if execution by 

Nitrogen gas would be cruel. Statement of Uncontroverted Facts Paragraph 

13. Dr. Antognini testified that execution by gas does not contain an 

advantage over execution by lethal injection on the issue of inmate pain and 

suffering. Id. And Mr. Briesacher testified that he “hit a wall” in trying to 
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research gas as an alternative method of execution because of the lack of 

research and experts on the subject, making it impossible to answer 

questions that would need to be answered. Id.  

The testimony that the hemangioma will not delay the circulation of a 

lethal chemical and the pentobarbital will take effect in seconds also defeats 

an argument that gas will significantly reduce a substantial risk of severe 

pain. There is nothing in the record that shows that gas will work more 

quickly than pentobarbital and that any suffering during an execution by gas 

would not be as bad as, or worse than, an execution by lethal injection. 

Bucklew completely fails to prove the second prong of an Eighth Amendment 

claim. Certainly nothing shows that inhalation of a lethal gas or death by 

nitrogen hypoxia would be less irritating to Bucklew’s throat than the 

injection of a fast-acting barbiturate into a vein. 

III. The record refutes that this Court has Article III jurisdiction. 

Bucklew must establish an 1) injury in fact, 2) caused by the 

defendants, that 3) this Court can redress, in order to establish Article III 

jurisdiction over the case. See Spencer v. Kemna, 523 U.S. 1, 8 (1998) (at 

every stage of the litigation the plaintiff must have suffered or be threatened 

with an actual injury, traceable to the defendant, that is likely to be 

redressed by a favorable judicial decision). But he cannot do that. 
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In denying Defendants’ motion for judgment on the pleadings on this 

issue, this Court held that reading the complaint in its entirety, it could be 

read to allege that “Plaintiff suffers certain risks by virtue of his disease, but 

that administering a lethal injection will substantially increase those risks.” 

Document 101 at 4. But the testimony of Dr. Zivot, Bucklew’s expert, refutes 

any argument that execution increases the risk to Bucklew of a tortuous 

death. Dr. Zivot’s testimony is that Bucklew will die from self-strangulation 

by the bleeding hemangioma, if he is not executed, unless some unforeseen 

event causes his death, but that he risks choking during an execution. 

Statement of Uncontroverted Facts Paragraph 14.  

 If Bucklew will die a tortuous death from self-strangulation by the 

hemangioma, if he is not executed, there is no injury in fact, caused by the 

Defendants that this Court can fix, from the alleged risk that Bucklew will 

sense his inability to breath for a matter of seconds before the pentobarbital 

renders him unable to sense pain or discomfort. There is no Article III 

jurisdiction here. 

IV. Bucklew’s Eighth Amendment Claim is barred by the statute of 

limitations and claim preclusion. 

 

 In analyzing the statute of limitations issue in the motion to dismiss 

this Court held that the “critical question is: when did Bucklew become aware 

that lethal injection in his then-present condition supported a claim that all 
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uses of lethal injection would violate his Eighth Amendment rights.” 

Document 63 at 10. That answer is: before June 2008; nearly 6 years before 

he raised the claim in this Court.  

 In his June 2008 pleading to the United States Court of Appeals for the 

Eighth Circuit, Bucklew argued that execution by lethal injection risked 

being cruel and unusual punishment because it would cause bleeding of the 

hemangioma, and the hemangioma would interfere with circulation of the 

chemical. Statement of Uncontroverted Facts Paragraph 15; Defendants’ 

Exhibit 11, Eighth Circuit pleading at 5–12. See Eighth Circuit Pleading at 5 

saying the placement of the hemangioma in the head and face enhances risk 

and severity of complications by disrupting blood flow to the brain and there 

is a grave risk that general anesthesia drugs may compromise the veins); Id. 

at 12 (“execution by lethal injection may pose a substantial and objectively 

intolerable risk of inflicting serious harm and excruciating pain.”). This 

pleading was supported with an affidavit from Dr. Cohen. Defendants’ 

Exhibit 11. 

 We know Bucklew had the elements of his current claim at least as 

early as June 2008 because he set those elements out in a pleading to the 

Court of Appeals. There is no good reason he could not have filed the current 

suit at least as early as June 2008, and requested funding from this Court 

under the Criminal Justice Act for an expert in the pending suit. But he did 
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not. He waited until May 14, 2014, seven days before his scheduled execution 

to file his suit in this Court. That is a violation of the five-year statute of 

limitations. 

 The current suit is also barred by claim preclusion. See Document 63 at 

13 discussing the four requirements of claim preclusion citing Yankton Sioux 

Tribe v. United States Dep’t of Health and Human Servs., 533 F.3d 634, 639 

(8th Cir. 2008). The four requirements of claim preclusion are (1) the first 

suit was resolved by final judgment on the merits, (2) there was proper 

jurisdiction for the first suit, (3) both suits involve the same parties or parties 

in privity with them, and (4) the same wrong was sought to be redressed in 

both actions. All the requirements are met here. We know now from Exhibit 

11 that Bucklew knew of his current cause action before he filed the Zink 

litigation in May 2012 alleging his execution by lethal injection would violate 

the Eighth amendment. Therefore, this is a proper case for application of the 

doctrine of claim preclusion. See Magee v. Hamline University, 775 F.3d 1957, 

1059 (8th Cir. 2015) (where claims in both suits sought to address the same 

wrong based on different theories, and the claim in the second suit arose 

before the first suit was filed, claim preclusion applied).  
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CONCLUSION 

 This Court should grant the motion for summary judgment. 
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ANSWER TO BUCKLEW’S “STATEMENT OF UNDISPUTED FACTS” 

1. Both parties agree that, given his unique medical condition, Mr. 

Bucklew will experience pain and suffering under Missouri’s lethal injection 

protocol, however, they dispute: (1) the length of time he will suffer, and (2) 

how long is it acceptable for someone to suffer. Antognini Dep. Tr. 247:7-

249:8; Zivot Dep. Tr. 84:22-85:11, 88:14-89:3; Zivot Suppl. Report at 11 (¶ 

VI.J.). 

 

Answer: Defendants do not agree that Bucklew will endure pain and 

suffering during his execution. Despite the evidence to the contrary or the 

complete absence of supporting evidence, Bucklew speculates that he will 

choke and bleed during an execution because he will allegedly be lying flat, 

stressed, and his hemangioma will not allow the proper circulation of the 

lethal injection chemical.  But his conjecture is refuted by the record.  His 

own expert admits there is no evidence that Plaintiff’s hemangioma will slow 

the circulation of pentobarbital (Dr. Zivot Deposition 65–66), and the other 

expert opines that it will not (Dr. Antognini Supplemental Report 

Paragraphs 13, 14, 26). Contrary to his assertions that he cannot lay supine 

for a period of time, Bucklew recently tolerated lying flat for an hour during 

medical imaging (Dr. Antognini Deposition 142–50, Dr. Zivot Supplemental 

Report 8), and the gurney would not necessarily be required to be flat during 

an execution but may be adjusted accordingly. (Director Dormire Deposition 

52). Bucklew’s expert attempts to distinguish Bucklew’s proven ability to 

tolerate lying supine by explaining that Bucklew was awake during the 
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medical imaging but will not be awake during an execution once the 

pentobarbital takes effect (Dr. Zivot Deposition 79–81), although he will not 

say how long Bucklew could sense discomfort after the pentobarbital takes 

effect and he is no longer awake (Dr. Zivot Deposition 85–89). The defense 

expert opined that this period would be around ten seconds (Dr. Antognini 

Deposition 247–49). In short, there is no reason to believe that Bucklew will 

lose consciousness any slower than any of the multiple persons executed 

rapidly and painlessly by Missouri using pentobarbital (Witness Statements 

from earlier executions, which are Exhibit 4 to Dr. Antognini Deposition).  

Bucklew also speculates that because he has poor peripheral veins in 

his hands and arms; therefore, the medical team member anesthesiologist 

will make multiple unsuccessful attempts to use those veins before using a 

central vein. That is speculative, not material, and outside the scope of the 

complaint.  

In sum, Bucklew does not really present evidence that it is sure or very 

likely that he will suffer at all during his execution. And he does not present 

evidence that it is sure or very likely that if any discomfort at all occurs that it 

would not be limited to a matter of a few seconds. See McGehee v. 

Hutchinson, 854 F.3d 488 (8th Cir. 2017) (en banc) (per curiam) (Court holds 

that a petitioner must show that it is sure, or very likely, that the method of 

execution will cause serious illness or needless suffering, and that equivocal 
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evidence that inmate might have some level of consciousness and therefore, 

suffer pain, during the execution process, does not meet this standard). 

2.  The ability to insert an IV in difficult veins or to insert a central 

line depends on the skill of the medical team member performing the 

procedure. Antognini Dep. Tr. 81:18-82.25; Open Portion Protocol at 1 (see ¶ 

C). 

 

Answer: This fact is not material based on the allegations raised in 

Bucklew’s Fourth Amended Complaint. This Court summarized the Fourth 

Amended Complaint as alleging that execution by lethal injection will cause 

Bucklew’s tumors to rupture because lethal injection relies on the circulatory 

system and (1) the chemicals will not travel through the body as intended, 

delaying unconsciousness, and (2) the ruptured tumors in Bucklew’s throat 

can cause him to choke; and that lethal gas will significantly reduce the risk 

of rupture and needless suffering because gas does not rely on the circulatory 

system). Document 105 at 2. This Court further held that Bucklew 

specifically “disclaimed the possibility that any utilization of lethal injection 

will reduce the risk of pain and suffering.” Id. at 6.  

To the extent an answer is required, Defendants admit that the 

insertion of an intravenous line depends on the skill of the anesthesiologist, 

but note that Bucklew’s own expert testified that all anesthesiologists become 

proficient in inserting intravenous lines as part of their training (Dr. Zivot 

Deposition 22–24).  
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3. Mr. Bucklew has poor peripheral veins, meaning they are small 

and difficult to find, which makes it more challenging to establish 

intravenous access and detrimentally impacts how quickly drugs can be 

injected in those veins. Antognini Dep. Tr. 77:3-10; 84:14-25; Zivot Dep. Tr. 

69:25-70:6. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2. Bucklew did not actually plead that his poor 

peripheral veins were a reason his execution would violate the Eighth 

Amendment.  

To the extent an answer is required, Defendants do not agree that 

Bucklew has poor peripheral veins in general, only that he has poor 

peripheral veins in his hands and arms. To evaluate this fact, one must 

assume that the anesthesiologist would choose to make multiple unsuccessful 

attempts at establishing a line in visibly poor peripheral veins in the hands 

and arms, rather than using a large central vein for the primary I.V. line. 

4.  In an individual like Mr. Bucklew with difficult-to-access 

peripheral veins, it is sometimes necessary to make several, even as many as 

ten, unsuccessful attempts to access a peripheral vein before attempting a 

central line. Antognini Dep. Tr. 99:14-20; Zivot Dep. Tr. 70:2-6, 74:6-25. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants do not agree that it 

would be necessary to make as many as ten attempts to find a peripheral 

vein in Bucklew’s hands or arms before deciding to use a central vein. This is 
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purely conjecture. Whether that has occurred in some clinical case or may 

occur in some hypothetical case is not material.  

5.  Repeated unsuccessful attempts to insert an IV in difficult veins 

will increase Mr. Bucklew’s pain and discomfort. Antognini Dep. Tr. 100:1-12; 

Zivot Suppl. Report at 10 (¶ VI.G); Zivot Dep. Tr. 70:2-6, 74:12-25. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants do not agree that 

repeated unsuccessful attempts to insert an I.V. “will” increase Bucklew’s 

pain and discomfort. The premise of the assertion is that there will be 

multiple failed attempts to insert an I.V. line. That is speculation.  

6.  The stress of undergoing multiple attempts to set an IV will 

increase the likelihood of heavy, rapid breathing. Antognini Dep. Tr. 100:10-

12; Zivot Suppl. Report at 10 (¶ VI.G.). 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants do not agree that 

multiple attempts to set an I.V. “will” increase the likelihood of rapid and 

heavy breathing. The premise of the assertion is that there will be multiple 

failed attempts to establish an I.V. line. That is speculation.  

7.  Mr. Bucklew is at an increased risk of having a vein blow because 

he has poor peripheral veins. Antognini Dep. Tr. 87:13-24; Zivot Dep. Tr. 

78:12-19. 
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Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2. 

To the extent an answer is required, Defendants do not agree that 

Bucklew is at increased risk of having a vein blow because he has poor 

peripheral veins. There is no evidence that Bucklew has any poor veins 

except the peripheral veins in his hands and arms, and it is pure conjecture 

that the anesthesiologist would establish the primary line in visibly poor 

veins in the hands or arms, especially when there is no evidence any other 

veins are poor. See (Dr. Zivot Deposition 78, 82) (Dr. Zivot testifies that his 

views on the possibility of a blown vein are limited to the peripheral veins in 

the hands and arms).  

8.  If a vein blows, pentobarbital would leak into and destroy the 

surrounding tissue causing extreme pain. Antognini Dep. Tr. 77:11-78:3.8. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2. 

To the extent an answer is required, Defendants agree that if a vein 

carrying pentobarbital were to blow, the pentobarbital would damage tissue. 

But whether such an accident would occur is immaterial speculation. 

Moreover, the testimony of Bucklew’s own expert indicates that it is 

implausible that a central vein used in an execution would blow. (Dr. Zivot 

Deposition 26).  
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9.  If the execution team cannot set an IV in a peripheral vein, they 

will attempt to gain venous access by means of a cutdown procedure to set a 

central line. Dormire Dep. Tr. 26:21-27:2; Steele Dep. Tr. 28:19-22; Antognini 

Dep. Tr. 94: 24-95:6. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants do not agree that the 

anesthesiologist will necessarily use a “cut down” to access a central vein if 

he does not use a peripheral vein. Testimony indicated that the normal first 

option is to access a central vein without a “cut down” before using a “cut 

down” (Dr. Antognini Deposition 94–95).  

10. If the technician performing a central line does not exercise skill 

and caution, there is a risk of accidentally injecting the drugs into a 

neighboring artery. Antognini Dep. Tr. 90:22-91:1. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants do not agree that a 

“technician” as opposed to the anesthesiologist will establish the I.V. line. 

That is speculation. See Ringo v. Lombardi, 2011 WL 3584476 at *2 (W.D. 

Mo. 2011) (noting that the anesthesiologist M3 usually establishes the I.V. 

line). And it is speculation that the anesthesiologist would mistakenly 

establish the I.V. line in an artery as opposed to a vein as intended. This 

Case 4:14-cv-08000-BP   Document 200   Filed 05/30/17   Page 10 of 350721a



x 

allegation really has nothing to do with Bucklew’s hemangioma, and is 

speculation that could be made about any execution by lethal injection.  

11.  A cutdown procedure is typically performed while the patient is 

lying in a supine position. Antognini Dep. Tr. 94:7-13. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants agree that while in a 

clinical setting a cut down procedure is performed while the patient is supine. 

But Bucklew does not allege he must be supine.  

12.  A cutdown procedure is not typically used by physicians to access 

a femoral vein. Antognini Dep. Tr. 98:8-11, 20-25. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants agree that a cut down 

is not typically done to access a femoral vein. This allegation is also 

inconsistent with Bucklew’s claim in Paragraph 10 and demonstrates 

Bucklew’s understanding that the anesthesiologist, not a “technician,” would 

do a cut down to access a central vein if needed. 

13.  Mr. Bucklew suffers from a unique medical condition: cavernous 

hemangioma. ECF 182-14, Defs.’ Ex. 10, McKinney Dep Tr. 12:9-14; Zivot 

Dep. Tr. 31:6-14. 

 

Answer: Defendants agree that Bucklew has a cavernous 

hemangioma. 
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14.  There is no known cure for Mr. Bucklew’s cavernous 

hemangioma. McKinney Dep. Tr. 36:15-18; Zivot Suppl. Report at 3 (see ¶ 

III.A). 

 

Answer: Defendants agree that Bucklew’s hemangioma is incurable. 

15.  Mr. Bucklew’s condition is progressive and places him at risk of 

choking and strangulation. Zivot Dep. Tr. 31:6-22; Zivot Suppl. Report at 3, 6, 

8-9 (see¶¶ III.A., IV.E., V.B.10., VI.A); Antognini Dep. Tr. 72:3-16; McKinney 

Dep. Tr. 49:5-11. 

 

Answer: Defendants agree that Bucklew’s condition is progressive. 

Defendants do not necessarily agree that Bucklew is currently at a constant 

risk of choking and strangulation, but do agree that there is evidence that if 

not executed Bucklew will eventually be strangled to death by the 

hemangioma (Dr. Zivot Deposition 29–32, 90–91). 

16.  Mr. Bucklew experiences discomfort when forced to lie flat. Zivot 

Suppl. Report at 10 (see ¶ VI.H.); Antognini Dep. Tr. 146:13-147:6. 

 

Answer: Defendants agree that Bucklew told both experts that he 

experienced discomfort while lying flat for one hour for medical imaging, but 

take no position on the veracity of the self-report. 

17.  The increased stress that Mr. Bucklew will experience from being 

forced to lie in a supine position while the execution team attempts to 

establish IV access in his poor peripheral veins increases the likelihood that 

Mr. Bucklew will experience choking sensations before the lethal injection is 

administered. Antognini Dep. Tr. 212:3-213:19. 

 

Answer: Insofar as the “fact” is based on assertion that Bucklew will 

have to lie supine during an execution such an allegation is not material for 

the reasons discussed in Answer to Paragraph 2.  

Case 4:14-cv-08000-BP   Document 200   Filed 05/30/17   Page 12 of 350723a



xii 

To the extent an answer is required, Defendants do not agree that 

Bucklew will be forced to lie supine before an execution while the execution 

team attempts to access poor peripheral veins, or that if this did occur it 

would necessarily increase the risk of choking before the lethal chemical is 

administered for the reasons discussed in Answer to Paragraph 1. Further, 

Bucklew told both experts that he was able to adjust his breathing to tolerate 

being supine for an hour during medical imaging, and Bucklew’s expert 

distinguished that from an execution because Bucklew would not be awake 

after the pentobarbital took effect, making it impossible to consciously 

regulate breathing (Dr. Antognini Deposition 142–50, Dr. Zivot Supplemental 

Report at 8).  

18.  Mr. Bucklew’s hemangiomas are friable such that normal acts 

like eating or swallowing can cause bleeding. Zivot Suppl. Report at 4-8 (see 

¶¶ III.F, V.A.4., V.B.8.); Antognini Dep. Tr. 121:25-122:11. 

 

Answer: Defendants agree that Bucklew self-reports that he 

experiences bleeding from his hemangioma during normal activities, and that 

there is documentation of reported bleeding in medical records. But 

Defendants note that the treating physician, Dr. McKinney, who has been 

treating Bucklew since 2005, has never seen bleeding in examinations of 

Bucklew. See (Dr. McKinney Deposition at 72) (when Dr. McKinney was 

asked whether he aware of instances where strenuous activity had caused 
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Bucklew to bleed Dr. McKinney stated, “No, I think it’s amazing I’ve been 

treating this guy since 2005 and I’ve never seen him with a bleed.”). 

19.  Even vibrations from snoring can trigger bleeding from Mr. 

Bucklew’s hemangiomas. Antognini Dep. Tr. 103:6-15. 

 

Answer: Defendants agree that Bucklew has self-reported that when 

he wakes in the morning some bleeding from the hemangioma occurred 

during the night. 

20.  Choking is a form of suffering. Antognini Dep. Tr. 23:4-7. 

 

Answer: Defendants agree that choking is a form of suffering, with 

the qualifier that the choking occurs when one is conscious and aware of the 

choking. Defendants do not agree that Bucklew will suffer when he is 

unconscious from pentobarbital and stops breathing. 

21.  Any length of time in which an individual is awake and choking 

would be painful or result in suffering. Antognini Dep. Tr. 211:22-25. 

 

Answer: Defendants agree that a period of time when one is awake 

and choking can be defined as pain or suffering. But this abstract assertion is 

not material. Defendants do not agree that any period of time, no matter how 

tiny, when a person has difficulty breathing, is pain or suffering. Defendants 

also do not agree that Bucklew has presented any evidence that it is sure or 

very likely that he will not be able to breathe while he is awake, or that he 

will not be awake, but nevertheless, will suffer pain anyway during an 

execution.  
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22.  A person may appear unconscious but still be able to experience 

pain and suffering. Antognini Dep. Tr. 165:23-166:21. 

 

Answer: Defendants do agree that a theoretical person may appear 

unconscious and still be able to experience pain or suffering. But this 

statement is not material. It is not sure or very likely that Bucklew will be 

conscious for more than a matter of seconds after receiving pentobarbital, and 

it is the loss of consciousness from pentobarbital, while being supine, that 

Bucklew’s expert defines as the event that may prevent Bucklew from 

regulating his breathing. 

23.  Mr. Bucklew will be conscious for at least 20 to 30 seconds after 

the pentobarbital enters his venous system. Antognini Dep. Tr. 196:12-22. 

 

Answer: Defendants agree that Bucklew will be conscious for at 

least 20-30 seconds after the pentobarbital is injected. 

24.  Mr. Bucklew would be alive for several minutes after the 

injection. Antognini Dep. Tr. 45:8-15; Dormire Dep. Tr. 41:16-20. 

 

Answer: Defendants do not necessarily agree that Bucklew will be 

alive “for several minutes after the injection.” The study relied on by Dr. 

Zivot, Bucklew’s expert, places “brain death” in horses injected with a similar 

amount of pentobarbital per weight at 73-261 seconds, although measurable 

brain electrical activity stops before that, within 52 seconds. Aleman, 

Williams, and Madigan, “Cerebral and Brainstem Electrophysiologic Activity 

During Euthanasia with Pentobarbital Sodium in Horses”, Journal of 
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Veterinary Internal Medicine, Volume 29, 663–72 (loss of EEG, measuring 

brain electrical activity, occurred within 2 to 52 seconds after infusion with a 

median of 18 seconds; brain death, meaning cessation of brain stem function, 

occurred 73-261 seconds after infusion). Bucklew will not be pronounced dead 

for several minutes because a waiting period occurs before Bucklew will be 

examined for pronouncement of death, and then death is pronounced. 

(Director Dormire Deposition at 28) (offender is normally checked to confirm 

death after about seven minutes have passed). That does not necessarily 

mean Bucklew will be alive but unconscious for several minutes, or that he 

will be aware of any sensations while he is unconscious. 

25.  An individual’s unique medical condition can affect the working 

of intravenous medication. Antognini Dep. Tr. 31:8-17, 33:1-17. 

 

Answer: Defendants do not disagree with the abstract statement 

that a person’s unique medical condition can affect the working of 

intravenous medication. But there is no evidence in this case that Bucklew’s 

hemangioma will interfere with the circulation of pentobarbital. Indeed, both 

experts agree that there is no evidence that Bucklew’s hemangioma will 

interfere with the circulation of pentobarbital.  See (Dr. Zivot Deposition 65–

66; Dr. Antognini Supplemental Report paragraphs 13, 14, and 26). 

26.  Mr. Bucklew’s hemangioma affects his airway. Antognini Dep. 

Tr. 107:3-13, 108:13-14 (Q: “Does Rusty have a Mallampati 4?” A: “Yes.”). 
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Answer: Defendants agree that Bucklew’s hemangioma affects his 

airway. 

27.  Mr. Bucklew is at risk of having a hemorrhagic event causing 

him to aspirate his own blood during the execution procedure. Antognini Dep. 

Tr. 114:17-22, 216:5-14. 

 

Answer: Defendants admit that there is some risk that Bucklew 

may bleed during an execution. But there is no evidence that it is sure or very 

likely he will have significant bleeding during an execution, let alone that he 

will be conscious and aware of it, or suffer pain from it. This is speculative.  

This allegation is not material because it does not help establish that it 

is sure or very likely Bucklew will suffer serious illness or unnecessary 

suffering during an execution.  

Defendants also note there is some risk of bleeding even if Bucklew is 

not executed. Eventually, if he is not executed, he will strangle to death and 

will definitely bleed during the process. (Dr. Zivot Deposition at 29–32, 90–

91).  

28.  Mr. Bucklew’s hemangiomas may bleed such that blood would 

come out of his orifices even after he is unconscious. Antognini Dep. Tr. 

216:15-25. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants agree that Bucklew 

might bleed after he is unconscious, but he might bleed at any time.  
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29.  The speed at which an intravenous drug is injected impacts how 

long it takes for an inmate to become unconscious. Antognini Dep. Tr. 56:11-

23. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants agree that the speed of 

injection impacts when the pentobarbital takes effect. But testimony 

indicated that the injection would have to occur at an absurdly low speed for 

the impact to be meaningful. (Dr. Antognini Deposition at 56–57).  

30.  Mr. Bucklew has difficulty breathing when lying flat, which he is 

able to alleviate when he is awake by consciously adjusting his breathing 

pattern. Antognini Dep. Tr. 143:23-144:12, 188:4-9 (“He’s going to have more 

difficulty, absolutely, than somebody else would.”), 149:2-20. 

 

Answer:  Insofar as it assumes Bucklew will be forced to lie flat 

during an execution this allegation is not material for the reasons discussed 

in Answer to Paragraph 2. Defendants agree that Bucklew has stated to both 

experts that he has difficulty breathing while lying flat and that he is able to 

alleviate the difficulty by adjusting his breathing pattern.  

31.  As of May 17, 2010, Mr. Bucklew’s tumor compromised Bucklew’s 

airway, but did not disrupt Bucklew’s quality of life or interfere with 

Bucklew’s Activities of Daily Living. McKinney Dep. Tr. 42:2-20. 

 

Answer: Defendants agree that Bucklew’s tumor compromises his 

airway. Defendants agree that Dr. McKinney concluded, that although 
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Bucklew does not breathe completely normally, his condition is not impairing 

his daily activities and is not limiting him (Dr. McKinney Deposition at 43).  

32.  As of April 12, 2012, Mr. Bucklew was at a low risk of life-

threatening hemorrhage. McKinney Dep. Tr. 44:19-45:14. 

 

Answer: Defendants agree that Bucklew has a low risk of a life 

threatening hemorrhage at this time according to Dr. McKinney (Dr. 

McKinney Deposition at 44).  

33.  In October, 2013, Mr. Bucklew’s treating physician observed that 

Mr. Bucklew’s hemangioma had increased in size. McKinney Dep. Tr. 47:17-

48:11. 

 

Answer: Defendants agree that in October 2013, Dr. McKinney 

noted that hemangioma had increased in size. 

34.  In November 2015, Mr. Bucklew’s treating physician again 

observed that Mr. Bucklew’s hemangioma had increased in size. McKinney 

Dep. Tr. 48:16-49:4. 

 

Answer: Defendants agree that in November 2015, Dr. McKinney 

noted that the hemangioma had increased in size. 

35.  In May 2014, Mr. Bucklew was examined by Dr. Zivot, who 

concluded that Mr. Bucklew’s hemangiomas “severely compromised or 

obstructed” Mr. Bucklew’s airway and that Mr. Bucklew’s “dangerously 

compromised” airway put him at “great risk of choking and suffocation.” ECF 

182-1, Defs.’ Ex. 1 at 183-85 (hereinafter, “5/14/14 Suppl. Aff. of Zivot”; see ¶¶ 

6-7, 9). 

 

Answer: Defendants agree that Dr. Zivot concluded that Bucklew is 

at great risk of choking and suffocation from a compromised airway during 

an execution. But Dr. Zivot does not opine here that this is sure or very likely 
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to occur during an execution. See Jones v. Kelley, 854 F.3d 1009 (8th Cir. 

2017) (finding in as-applied challenge to execution method that Dr. Zivot’s 

testimony of risk, that a plaintiff would suffocate and be aware of it during an 

execution, did not meet sure or very likely standard). 

36.  The current execution protocol has only been in effect since 

October 18, 2013. Lombardi Dep. Tr. 66:16-19; Open Portion Protocol at 2. 

 

Answer: Defendants agree that the current protocol for lethal 

injection has been in place since October 2013.  

37.  All executions under the current protocol have been conducted 

while the inmate is in a supine position. Lombardi Dep. Tr. 80:22-81:8; 

Dormire Dep. Tr. 35:11-16; Steele Dep. Tr. 29:4-6, 15-17. 

 

Answer: Defendants agree that in previous lethal injection 

executions the offender has been lying flat on a gurney. But Defendants do 

not agree that this must be so, or that there was any reason to vary the 

position in past executions (Director Dormire Deposition at 52). 

38.  [REDACTED] 

 

Answer: Defendants are without sufficient information to admit or 

deny the contents of paragraph 38 as this paragraph is redacted from the 

copy of the pleading available to Defendants, and as of this writing 

Defendants have not been provided with an unredacted copy. To the extent 

an answer is required, Defendants deny.   

39.  The execution protocol does not contain instructions for dealing 

with or remedying an irregularity during an execution. Dormire Dep. Tr. 
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32:10-33:5; 35:17-36:18; ECF 182-11, Defs.’ Ex. 7, Precythe Dep. Tr. 36:11-

37:9. 

 

Answer: This fact is not material for the reasons discussed in 

Defendants’ Answer to Paragraph 2. 

To the extent an answer is required, Defendants agree that there is not 

a contingency plan for a failed execution beyond administering a second dose 

of pentobarbital. Defendants also note that witness statements establish that 

all Missouri executions using pentobarbital appeared to have been rapid and 

painless (Exhibit 4 to Dr. Antognini Deposition). 

40.  The execution protocol does not contain provisions instructing the 

execution team on how to respond if an inmate begins choking or 

hemorrhaging during the execution. Pl.’s Ex. 3, Defs.’ Resp. to Pl.’s Req. for 

Admis. (see Defs.’ Resp. to Nos. 2-3). See also Dormire Dep. Tr. 36:5-11; 

Precythe Dep. Tr. 36:11-37:9. 

 

Answer: This fact is not material for the reasons discussed in 

Defendants’ Answer to Paragraph 2.  

To the extent an answer is required, Defendants agree. 

41.  The only medical information provided to the execution team 

regarding an inmate’s existing health conditions are contained in a single 

page document. Dormire Dep. Tr. 43:20-44:6; Precythe Dep. Tr. 27:20-29:10. 

Mr. Bucklew’s medical one-pager, dated May 2, 2014, listed Mr. Bucklew’s 

“most recent vital signs,” current medications, and the following “medical 

problems”: “Gunshot wound to head 1996, Cavernous hemangioma – right 

half of maxilla (upper jaw) and upper lip present for 20 plus years, hard of 

hearing.” Pl.’s Ex.4, Doc. No. 9900038, Pl.’s 5/2/14 Pre-Execution Medical 

Summary. 
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Answer: The allegations contained in this paragraph are not 

material to Bucklew’s Fourth Amended Complaint that any means of lethal 

injection would be cruel and unusual based on his hemangioma for the 

reasons discussed in Answer to Paragraph 2.  

To the extent an answer is required, Defendants deny that the only 

information that has been or will be provided to the anesthesiologist about 

Bucklew’s condition is necessarily in the one page summary referenced in 

this paragraph.  

42.  No individual suffering from cavernous hemangioma has been 

executed under Missouri’s current lethal injection protocol. Defs.” Resp. to 

Pl.’s Req. for Admis. (see Defs.’ Resp. to No. 4). 

 

Answer: Defendants agree to Defendants’ knowledge.  

43.  The execution team cannot consult with an inmate’s treating 

physicians regarding any atypical or unique medical conditions the inmate 

may have. McKinney Dep. Tr. 22:10-21. 

 

Answer: This allegation is not material for the reasons discussed in 

Answer to Paragraph 2.  

To the extent an answer is required, Defendants agree that medical 

team member members cannot “consult with an inmate’s treating 

physicians,” to perform the execution. This does not establish that the 

anesthesiologist cannot be provided with additional relevant medical 

information about Bucklew.  
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44.  The execution team members do not have enough information to 

determine if an inmate is fit for execution. Precythe Dep. Tr. 31:3-8. 

 

Answer: Defendants deny that the execution team does not have 

enough information to determine if Bucklew is “fit for execution” or that this 

assertion is material. If the execution can be conducted consistently with the 

Eighth Amendment, which it can, Bucklew’s subjective views on fitness are 

not material. See Paragraph 2. 

45.  The state of Missouri authorizes the use of lethal gas for 

executions. Dormire Dep. Tr. 45:4-9; Breisacher Dep. Tr. 47:6-10. 

 

Answer: Defendants agree that Mo. Rev. Stat. §546.720 states that 

the method execution shall be by lethal gas or lethal injection. Defendants do 

not agree that Missouri is capable of carrying out executions by lethal gas, 

and testimony in fact, indicates that the former General Counsel for the 

Department of Corrections was forced to give up research into the subject 

because his research “hit a wall” due to lack of necessary research articles 

and lack of expert opinions on the matter (Matthew Briesacher Deposition at 

46–58). 

46.  If administered correctly, nitrogen hypoxia could cause less pain 

and suffering than lethal injection. Antognini Dep. Tr. 235:1-11. 

 

Answer: Defendants deny that “nitrogen hypoxia could cause less 

pain and suffering than lethal injection.” But even if taken as true, this 

general assertion is not material. Defendants’ expert opined that nitrogen 
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hypoxia would not be more humane than lethal injection (Dr. Antognini 

Deposition 129, 231–36). Bucklew’s expert indicated there was insufficient 

research to establish it would be more humane (Dr. Zivot Deposition 38–40), 

and the former General Counsel who researched the matter found there was 

insufficient research available to proceed (Matthew Briesacher Deposition 

46–58). This is consistent with Eighth Circuit precedent teaching that 

nitrogen hypoxia cannot be categorized as a feasible and readily available 

alternative that will significantly reduce a risk of unnecessary pain when 

nitrogen hypoxia has never been used in an execution. See McGehee v. 

Hutchinson, 854 F.3d 488 (8th Cir 2017) (noting that as nitrogen hypoxia has 

no track record of successful use in executions, it is not likely to emerge as a 

more than marginally safer method of execution). 

47.  If administered correctly, the use of nitrogen gas in an execution 

would quickly achieve hypoxia and cause an inmate to become quickly 

unconscious. Antognini Dep. Tr. 234:12-21. 

 

Answer: Defendants agree that Dr. Antognini stated that nitrogen 

gas can quickly cause hypoxia and that hypoxia can quickly cause 

unconsciousness. But this general statement is immaterial. Pentobarbital 

quickly causes unconsciousness and has, unlike nitrogen hypoxia, which has 

never been used in an execution, reliably done so in many executions. There 

is no real evidence that nitrogen hypoxia is feasible and readily available as a 

method of execution or that it would significantly reduce a substantial risk of 
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pain. Bucklew does not explain why his arguments that he might suffer while 

unconscious do not apply to nitrogen hypoxia, nor does he argue that his 

unconsciousness from nitrogen hypoxia would be as quick or as deep as from 

pentobarbital, or that his death from nitrogen hypoxia would be quicker. 
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ARGUMENT 

To defeat a motion for summary judgment, the non-moving party 

“‘must do more than simply show that there is some metaphysical doubt as to 

the material facts,’ and must come forward with ‘specific facts showing that 

there is a genuine issue for trial.’” Torgeson v. City of Rochester, 643 F.3d 

1031, 1042 (8th Cir. 2011) (en banc) quoting Matsushita Elec. Indus. Co. v. 

Zenith Radio Corp., 475 U.S. 574, 586–87 (1986). The non-moving “may not 

rest upon allegations, but must produce probative evidence sufficient to 

demonstrate a genuine issue [of material fact] for trial.” Paine v. Jefferson 

Nat. Life Ins. Co., 594 F.3d 989, 992 (8th Cir. 2010) (modification in original). 

“A genuine issue of fact exists ‘if the evidence is such that it could cause a 

reasonable jury to return a verdict for either party; a fact is material if its 

resolution affects the outcome of the case.’” Paine v. Jefferson Nat. Life Ins. 

Co., 594 F.3d 989, 992 (8th Cir. 2010). Conversely, “[w]here the record taken 

as a whole could not lead a rational trier of fact to find for the nonmoving 

party, there is no genuine issue for trial.” Torgeson, 643 F.3d at 1042. 

(internal citations and quotations omitted). 

Bucklew bears the burden of proving both elements of his Eighth 

Amendment method-of-execution claim. To do so he must prove that any 

lethal injection procedure is “sure or very likely to cause serious illness and 

needless suffering,” and he must prove “that another execution procedure 

Case 4:14-cv-08000-BP   Document 200   Filed 05/30/17   Page 26 of 350737a



2 

exists that is feasible and readily implemented, and that an alternative 

method will significantly reduce a substantial risk of severe pain.” Zink v. 

Lombardi, 783 F.3d 1089, 1102–03 (8th Cir 2015) (en banc). In his response, 

Bucklew does not demonstrate specific facts, material to the elements of 

these claims that are disputed. Rather, he does nothing more than present 

speculative conclusions and immaterial matters that do not support the 

elements of his claim. He has not sustained his burden.   

I. Bucklew has not created a genuine dispute of fact on whether 

he is sure or very likely to suffer serious illness or needless 

suffering from all methods of lethal injection because of his 

hemangioma. 

 

In rejecting the sufficiency of Dr. Zivot’s testimony in McGehee v. 

Hutchinson, 854 F.3d 488, 492–93 (8th Cir. 2017) (en banc) (per curiam), the 

United States Court of Appeals for the Eighth Circuit emphasized that the 

capital defendant’s burden that must be proved is “sure or very likely,” and 

that showing a significant possibility based on equivocal evidence is not 

enough. The Eighth Circuit noted that if there is not a consensus, or is a 

paucity of evidence, a petitioner may be unable to meet his burden. Id.; see 

also Jones v. Kelley, 854 F.3d 1009, 1015 (8th Cir 2017) (Dr. Zivot’s testimony 

that the petitioner would likely suffocate during his execution due to unique 

medical conditions did not meet the “sure or very likely” standard); see also 

Williams v. Kelley, 854 F.3d 998, 1001 (8th Cir. 2017) (Dr. Zivot’s testimony  
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that Arkansas execution protocol would likely maim the petitioner due to his 

unique medical condition did not meet the “sure or very likely” standard). 

Dr. Zivot’s testimony falls short here as well.  To survive summary 

judgment Bucklew must establish that there is a disputed issue of material 

fact that it is sure or very likely he will suffer serious illness or needless 

suffering if he is executed by any lethal injection procedure. The Eighth 

Circuit’s recent cases reflect that Bucklew has not done that. In an attempt to 

avoid summary judgment, Bucklew seeks to create additional “facts” based on 

his speculation that there is some risk that something may go wrong during 

his execution, if and only if,  a series of contingencies occur, such as his 

having to lie flat during the execution, and his losing consciousness and 

therefore losing his ability to regulate his breathing, but still being aware. He 

also postulates that the anesthesiologist will make a series of bad choices or 

otherwise failed attempts in selecting a vein and starting an I.V.  But 

Bucklew’s evidence offered in support of his claim is weaker than the 

evidence rejected by the Eighth Circuit in McGehee, Jones, and Williams.  

Bucklew’s sole surviving claim in his Fourth Amended Complaint, as 

summarized by this Court, is that any lethal injection violates the Eighth 

Amendment because lethal injection relies on the circulatory system and 

Bucklew’s hemangioma interferes with his circulation. Specifically, Bucklew 

claims that any lethal chemical will not travel through the body as intended 
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and the hemangioma will rupture during an execution causing Bucklew to 

choke, making any method of lethal injection execution cruel and unusual 

punishment (Document 105 at 2). But the record refutes this allegation.  

Following imaging of the hemangioma, Dr. Antognini concluded that 

the hemangioma is not the type of tumor that will interfere with the 

circulation of pentobarbital and Dr. Zivot admitted that there is no evidence 

that it is. Dr. McKinney, who has been treating Bucklew since 2005 and has 

never seen the hemangioma bleed, indicates that it does not interfere with 

Bucklew’s daily activities and indicates that Bucklew has a low risk of a life 

threatening hemorrhage at this time. Based on this evidence, there is no 

reason to believe the hemangioma will delay the circulation of the chemical or 

that the hemangioma is on the verge of rupture.    

Perhaps recognizing the evidence wholly refutes his allegation, 

Bucklew attempts to identify other risks. Bucklew alleges that he has 

difficulty sleeping in a completely supine position and props himself on a 

pillow, and speculates he would choke if he had to remain supine during an 

execution. But there is no real reason he would have to be completely supine 

during an execution. And Bucklew admits he was able to remain supine 

recently for an hour during imaging of his hemangioma and was able to 

regulate his breathing during that period. 
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Bucklew seeks to distinguish these facts by alleging that after the 

pentobarbital takes effect, he will no longer be conscious and therefore, will 

not be able to regulate his breathing, and may choke while being supine. 

Assuming this would even occur, the time period of potential awareness 

would be very brief. Dr. Antognini indicated that Bucklew can be expected to 

be in a coma-like state within 20–30 seconds, and the period when he could 

be aware of discomfort after the pentobarbital takes effect will be around 10 

seconds. Dr. Zivot countered that a study on horses indicated 

unconsciousness would take longer (the study itself indicated cessation of 

measurable brain electrical activity in 2 to 52 seconds, and brain death in 73–

261 seconds), and there would be some period, the length of which Dr. Zivot 

would not quantify, when the pentobarbital had taken effect, interfering with 

the regulation of breathing due to lack of consciousness, and Bucklew would 

still be able to sense discomfort. But the risk of discomfort Bucklew alleges 

here is both speculative and contingent on the procedures used, and does not 

create a genuine issue of material fact that he is sure or very likely to suffer 

serious illness or unnecessary suffering from any form of lethal injection. 

Bucklew also speculates that the I.V. will not be placed properly which 

will lead to a series of events that cause him to suffer. During Bucklew’s 

physical examinations, Dr. Zivot and Dr. Antognini both noted that Bucklew 

has poor peripheral veins in his hands and arms, but noted no other problems 

Case 4:14-cv-08000-BP   Document 200   Filed 05/30/17   Page 30 of 350741a



6 

with central veins or with peripheral veins in other parts of his body. 

Bucklew claims that the anesthesiologist will make multiple failed attempts 

to set an intravenous line in the visibly poor veins on both sides before 

choosing another location, and that the stress from this will aggravate 

Bucklew’s hemangioma, causing bleeding and choking. Because Bucklew did 

not really plead this poor-vein scenario in his complaint, Defendants do not 

consent to his belated argument and oppose an amendment to Bucklew’s 

fourth amended complaint or the Court’s consideration of the poor-vein claim 

at this late date. Even if the Court considered his belated claim, his 

argument about the veins is both speculative and contingent on a series of 

events that will not necessarily occur.  

In sum, Bucklew has not shown a genuine issue of material fact here 

that it is sure or very likely he will suffer serious illness or needless suffering 

from any lethal injection procedure. 

II. Bucklew has not created a genuine issue of fact on whether 

there is a feasible and readily implemented alternate method of 

execution, specifically gas, that will significantly reduce a 

substantial risk of pain. 

 

The Eighth Circuit recently reaffirmed that “an inmate raising an as-

applied challenge still must identify a ‘feasible readily implemented 

alternative that would significantly reduce the substantial risk of pain’” to 

satisfy the second-prong of the Eighth Amendment test. Jones, 854 F.3d at 
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1016. In McGehee, the Eighth Circuit rejected the petitioner’s claim that 

nitrogen hypoxia is a feasible and readily available method that would 

significantly reduce a substantial risk of pain. McGehee, 854 F.3d at 493. In 

so doing, the appellate court noted that nitrogen hypoxia has never been used 

in an execution and has no track record of successful use. Id.  Like the 

petitioners in McGehee, Bucklew also relies on nitrogen hypoxia. But 

McGehee controls. His claim must be denied.   

Dr. Zivot appears to be in agreement with the Eighth Circuit. Here, Dr. 

Zivot opined that there are insufficient studies to determine that nitrogen 

hypoxia will not be a cruel method of execution. Dr. Antognini opined that 

the use of gas would not impact the risk of this inmate suffering and that 

there could be more or less suffering. Matthew Briesacher, former General 

Counsel of the Department, testified that his attempts to research gas as a 

method of execution “hit a wall” due to a lack of research articles and experts 

on the matter. Bucklew’s “evidence” is a conclusory statement that nitrogen 

gas can quickly cause hypoxia, and hypoxia can quickly result in 

unconsciousness. That does not come close to creating a genuine issue of 

material fact on the issue that nitrogen hypoxia or any other form of 

execution by gas is a feasible and readily available alternate method of 

execution that would significantly reduce a substantial risk of pain to 

Bucklew.  
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III. Bucklew has not refuted the claim preclusion or statute of 

limitations defenses. 

Bucklew provides no good reason why he could not have brought his as-

applied challenge to his execution, along with the facial challenge in the Zink 

litigation to which he was a party. Therefore, Bucklew’s claim is barred by 

claim preclusion. See Williams v. Kelley, 2017 WL 1437964 (E.D. Ark 2017) 

(Williams could and should have brought his as-applied challenge along with  

the facial challenge in McGehee in which he was a party). Nor has Bucklew 

overcome Defendants’ assertion that Bucklew’s claim is barred by the statute 

of limitations. As the Eighth Circuit recognized sua sponte on appeal and 

what has now been shown by the record here is that Bucklew knew the 

general basis of the claim in 2008, but did not assert it.  Bucklew attempts to 

avoid the statute of limitations defense by claiming that the limitations 

period did not accrue until he was examined by Dr. Zivot. This argument is 

not reasonable. If that were the law, plaintiffs could largely ignore statutes of 

limitations simply by putting off medical examinations until they chose to 

bring suit. That is untenable.  

IV. Bucklew’s evidence defeats Article III jurisdiction. 

Bucklew must also establish an 1) injury in fact, 2) caused by the 

defendants, that 3) this Court can redress, in order to establish Article III 

jurisdiction over the case. See Spencer v. Kemna, 523 U.S. 1, 8 (1998) (at 
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every stage of the litigation the plaintiff must have suffered or be threatened 

with an actual injury, traceable to the defendant, that is likely to be 

redressed by a favorable judicial decision). Dr. Zivot opines there is no 

question that unless Bucklew is executed or dies of some unforeseen cause he 

will die of strangulation by the hemangioma at some future time. According 

to Dr. McKinney, the treating physician, there is a low risk that the 

hemangioma will result in serious bleeding now; and there is at most in the 

record before this Court, equivocal evidence and speculation that if certain 

contingencies occur, Bucklew might briefly be aware of discomfort during his 

execution. The risk of brief discomfort during the execution is small compared 

to the certainty of discomfort that will result from prolonged painful 

strangulation in the absence of an execution. There is no constitutional injury 

in fact, caused by Defendants that this Court can redress here. 

CONCLUSION 

 This Court should grant Defendants’ motion for summary judgment. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 

RUSSELL BUCKLEW,  ) 
      ) 

Plaintiff,       ) 
      ) 

v.       )  Case No. 14-8000-CV-W-BP 
      ) 

GEORGE A. LOMBARDI, et al.,  ) 
      ) 

Defendants.       ) 

ORDER AND OPINION GRANTING  
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 

Pending is Defendants’ Motion for Summary Judgment, which seeks summary judgment 

on the Eighth Amendment Claim presented in Count I1 of the Fourth Amended Complaint.  

Defendants contend that the undisputed facts demonstrate (1) they are entitled to judgment as a 

matter of law on the merits, (2) Plaintiff’s claim is barred by the statute of limitations, and (3) 

Plaintiff’s claim is barred by principles of claim preclusion.2  As discussed below, the Court 

agrees that the undisputed facts in the Record establish that Plaintiff cannot prevail on his Eighth 

Amendment claim, and for that reason the motion, (Doc. 181), is GRANTED.3 

1 Counts II and III were previously dismissed by the Court.  (Doc. 63.) 

2 Defendants also contend the Court should dismiss the case because it lacks jurisdiction.  (Doc. 182, pp. 9-10.)  The 
argument has been presented before, and the Court rejects it for the reasons previously stated.  (See Doc. 101.)  To 
the extent that Defendants’ argument has shifted to contend that the Court lacks jurisdiction because the Record now 
proves that Plaintiff will not suffer a redressable injury, the Court rejects this argument as well.  Defendants’ 
argument relates to Plaintiff’s ability to prove his claim, not to the Court’s jurisdiction, and crediting Defendants’ 
argument would essentially require dismissal (without prejudice) for lack of jurisdiction anytime a plaintiff fails to 
prove his claim.  It “is important not to conflate the injury and traceability requirements of a standing analysis with 
the plaintiff’s ultimate burden of proof as to the issues of damages and causation at a trial on the merits,” Brown v. 
Medtronic, Inc., 628 F.3d 451, 457 (8th Cir. 2010), and this observation applies equally when the merits are 
considered at the summary judgment stage.   

3 The Court does not address the statute of limitations or claim preclusion arguments.  These issues were not 
addressed before the first appeal, and the Court of Appeals declined to address them in the first instance.  Bucklew v. 
Lombardi, 783 F.3d 1120, 1122 n.1, 1128-29 (8th Cir. 2015) (en banc).  Following remand Defendants sought 
dismissal on these grounds, but the Court denied the request without prejudice because the Record was not yet 
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I.  BACKGROUND 

A.  Procedural History 

Plaintiff Russell Bucklew was convicted in state court of first degree murder, kidnapping, 

burglary, forcible rape, and armed criminal action.  He was sentenced to death for the murder 

and various terms of years on the other crimes.  State v. Bucklew, 973 S.W.2d 83 (Mo. 1998) (en 

banc), cert. denied, 525 U.S. 1082 (1999).  His requests for postconviction relief and habeas 

relief were denied.  Bucklew v. State, 38 S.W.3d 395 (Mo.) (en banc), cert. denied, 534 U.S. 964 

(2001); Bucklew v. Luebbers, 436 F.3d 1010 (8th Cir.), cert. denied, 549 U.S. 1079 (2006). 

 Plaintiff filed this suit in May 2014.  The Court dismissed the case, but the dismissal was 

reversed and the case was remanded.  Bucklew v. Lombardi, 783 F.3d 1120, 1128 (8th Cir. 2015) 

(en banc).  After the Mandate was issued, Bucklew filed a series of Amended Complaints.  The 

latest – the Fourth Amended Complaint – is the operative pleading, and as noted earlier Count I 

is the only remaining count.  Count I asserts an Eighth Amendment challenge, contending that 

Missouri’s method of execution is unconstitutional as applied to Plaintiff because of his unique 

medical condition.   

B.  Facts 

 Plaintiff suffers from a congenital condition known as cavernous hemangioma.  The 

disease causes clumps of weak, malformed blood vessels and tumors to grow throughout his 

body, including his head, face, neck and throat.  The tumors are very susceptible to rupture.  The 

                                                                                                                                                             
sufficiently developed and various legal complexities (some of which had been identified by the Court of Appeals, 
783 F.3d at 1122 n.1) had not been addressed.  The Court’s Order explained some of the difficulties involved in 
determining whether these doctrines apply.  (Doc. 63, pp. 9-13.)  The Supreme Court has since discussed the 
doctrine of claim preclusion when an as-applied challenge follows an unsuccessful facial challenge.  Whole 
Woman’s Health v. Helerstedt, 136 S. Ct. 2292, 2305 (2016).  In reasserting these arguments Defendants have not 
addressed any of these factual or legal issues; they have merely cited general principles without explaining how they 
apply in this unique situation, and cited to the same facts that were earlier deemed to be incomplete and therefore 
insufficient.  Given the Court’s ruling on the merits there is no need to further delay resolution of this case to 
provide Defendants another opportunity to address these issues.   
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disease also affects Plaintiff’s circulatory system, resulting in (among other effects) 

compromised peripheral veins in his hands and arms.  The tumors in his throat also make it 

difficult for him to breathe, and that difficulty is exacerbated when he is in a supine position.  

Plaintiff’s condition is incurable, and surgery to alleviate the tumors is not possible due to the 

risk of severe bleeding.   

 Missouri’s death penalty protocol has not been succinctly described, but the parties 

implicitly agree (and the Record demonstrates, (e.g., Doc. 182-1, pp. 135-36; Doc. 197-1; Doc. 

182-7, pp. 7-9)),4 that it involves the intravenous administration of pentobarbital in dosages 

sufficient to cause unconsciousness and eventually death.  In terms of the IV’s placement, the 

protocol provides as follows: 

Medical personnel shall determine the most appropriate locations for intravenous 
(IV) lines.  Both a primary IV line and a secondary IV line shall be inserted unless 
the prisoner’s physical condition makes it unduly difficult to insert more than one 
IV.  Medical personnel may insert the primary IV line as a peripheral line or a 
central venous line (e.g., femoral, jugular, or subclavian) provided they have 
appropriate training, education and experience for that procedure.  The secondary 
IV line is a peripheral line. 
 

(Doc. 182-1, p. 1.)  The parties seem to agree that because of the cavernous hemangioma 

Plaintiff’s peripheral veins cannot be used in this process because of the risk that they will 

rupture (assuming that an IV could be placed in them in the first place).  However, the portion of 

the protocol quoted above confirms that a central line in the femoral vein may be used instead of 

inserting an IV in the peripheral veins.  With respect to the risk of Plaintiff’s femoral vein 

rupturing, Plaintiff’s expert, (Dr. Joel Zivot), testified that the femoral vein is large and capable 

of “tak[ing] a fair amount of fluid” when the central line is properly placed, and the risk of that 

vein rupturing is “unlikely.”  (Doc. 182-1, p. 26.)  Dr. Zivot also denied having any reason to 

believe that Plaintiff’s medical condition made his femoral vein more susceptible to rupture than 
                                                 
4 All page numbers are those generated by the Court’s CM/ECF system. 
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might otherwise be expected, and confirmed that his testimony about the risk of Plaintiff’s veins 

rupturing was limited to Plaintiff’s peripheral veins.  (Doc. 182-1, pp. 70-71, 77-78.)  Plaintiff 

also concedes that there is no evidence in the Record establishing that Plaintiff has any problem 

with his veins other than his peripheral veins, including his femoral vein.  (Doc. 197, p. 9.)  

Finally, the Record confirms that Plaintiff’s medical condition will not affect the flow of 

chemicals in his bloodstream once they are introduced through the femoral vein, or otherwise 

affect his expected response to the pentobarbital.  (E.g., Doc. 182-1, pp. 65-66, 213-14, 219.) 

 An execution is typically conducted with the prisoner lying on his back.  The procedure 

for inserting a central line is also usually performed with the person in the supine position.  The 

Record establishes that Plaintiff has difficulty breathing while in that position because the tumors 

can cause choking or an inability to breathe.  Sometimes the tumors bleed, thereby exacerbating 

the sensation.  When required to be on his back, Plaintiff can “adjust” his breathing so that he 

can remain in that position; for instance, Plaintiff was able to lie on his back for approximately 

one hour while undergoing an MRI.  However, there are factual disputes as to (1) Plaintiff’s 

ability to adjust his breathing once the pentobarbital begins to take effect, (Doc. 181-1, pp. 81-

82), and (2) how quickly the pentobarbital will deprive Plaintiff of the ability to sense that he is 

choking or unable to breathe.  On the latter point Dr. Zivot testified that it could be fifty-two to 

240 seconds before the pentobarbital induces a state in which Plaintiff could no longer sense that 

he is choking or unable to breathe.  (E.g., Doc. 182-1, pp. 84-88.)  Defendants point out that their 

expert, Dr. Joseph Antognini, opined that Plaintiff would be unconscious within twenty to thirty 

seconds and at that point would be incapable of experiencing pain.  (Doc. 182-1, pp. 198-99; 

Doc. 182-5, pp. 60-62.)  However, the Court cannot resolve this dispute between the experts on 

summary judgment.   
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Defendants also invite the Court to analyze the study Dr. Zivot relied upon to find that 

fifty-two seconds of awareness is the worst case scenario because that is when brain death 

occurs.  (Doc. 200, p. 15.)  Dr. Zivot addressed this issue in his deposition, explaining that the 

study’s use of the term “brain death” was a “misnomer” because the study marked “brain death” 

before measurable brain activity terminated; he then indicated that pain might be felt until 

measurable brain activity ceases.  (Doc. 182-1, pp. 83-86.)5  The Court also cannot resolve this 

factual dispute on summary judgment.  Therefore, construing the Record in Plaintiff’s favor 

reveals that it could be fifty-two to 240 seconds before the pentobarbital induces a state in which 

Plaintiff could no longer sense that he is choking or unable to breathe.6   

II.  DISCUSSION 

 A moving party is entitled to summary judgment on a claim only upon a showing that 

“there is no genuine issue of material fact and that the moving party is entitled to a judgment as a 

matter of law.”  See generally Williams v. City of St. Louis, 783 F.2d 114, 115 (8th Cir. 1986).  

“[W]hile the materiality determination rests on the substantive law, it is the substantive law’s 

identification of which facts are critical and which facts are irrelevant that governs.”  Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  Thus, “[o]nly disputes over facts that might 

affect the outcome of the suit under the governing law will properly preclude the entry of 

summary judgment.”  Wierman v. Casey=s Gen. Stores, 638 F.3d 984, 993 (8th Cir. 2011) 

(quotation omitted).  In applying this standard, the Court must view the evidence in the light 

                                                 
5 This may be a generous interpretation of Dr. Zivot’s testimony.  However, (1) the Record must be construed in the 
light most favorable to Plaintiff and (2) the Court is not required to resolve the elements of Plaintiff’s claim in any 
particular order.  Therefore, the Court deems it appropriate to adopt this interpretation of Dr. Zivot’s testimony in 
order to frame the discussion about Plaintiff’s proffered alternative method of execution. 
 
6 Defendants also suggest that the execution could be performed with Plaintiff in a different position, but there is no 
evidence whether this has an effect on the procedure as a whole or the procedure for inserting a central line 
specifically.  In light of the Record’s silence on these matters, Defendants have not provided the Court with a basis 
for granting summary judgment based on the possibility of performing the execution with Plaintiff in a sitting (or 
other) position.   

Case 4:14-cv-08000-BP   Document 202   Filed 06/15/17   Page 5 of 130751a



6 
 

most favorable to the non-moving party, giving that party the benefit of all inferences that may 

be reasonably drawn from the evidence.  Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 

U.S. 574, 587-88 (1986); Tyler v. Harper, 744 F.2d 653, 655 (8th Cir. 1984), cert. denied, 470 

U.S. 1057 (1985).   A party opposing a motion for summary judgment may not simply deny the 

allegations, but must point to evidence in the Record demonstrating the existence of a factual 

dispute.  Fed. R. Civ. P. 56(c)(1); Conseco Life Ins. Co. v. Williams, 620 F.3d 902, 909-10 (8th 

Cir. 2010). 

 In Glossip v. Gross, the Supreme Court determined “what a prisoner must establish to 

succeed on an Eighth Amendment method-of-execution claim.”  135 S. Ct. 2726, 2737 (2015).  

“[D]ecisions in this area have been animated in part by the recognition that because it is settled 

that capital punishment is constitutional, it necessarily follows that there must be a constitutional 

means of carrying it out.”  Id. at 2732-33.  Moreover, “because some risk of pain is inherent in 

any method of execution, we have held that the Constitution does not require the avoidance of all 

risk of pain.”  Id. at 2733.  In light of these observations, a prisoner alleging that a particular 

form of execution is cruel and unusual within the meaning of the Eighth Amendment must first 

establish that the method to be utilized “presents a risk that is sure or very likely to cause serious 

illness and needless suffering, and give rise to sufficiently imminent dangers.”  Id. at 2737 

(quotations and emphasis deleted).  The prisoner must then “identify a known and available 

alternative method of execution that entails a lesser risk of pain, a requirement of all Eighth 

Amendment method-of-execution claims.”  Id. at 2731.  The alternative must be “feasible, 

readily implemented, and in fact significantly reduce[ ] [the] substantial risk of severe pain.”  Id. 

at 2737; see also Bucklew, 783 F.3d at 1128.  The Court has discretion to decide the order in 

which it will address these two components of Plaintiff’s claim.  Bucklew, 783 F.3d at 1128.   
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A.  Risk of Serious Illness or Needless Suffering 

 Defendants contend that the uncontroverted facts demonstrate that Plaintiff is not sure or 

likely to experience a serious injury or needless suffering.  Plaintiff contends that he has 

demonstrated a serious risk that he will experience needless pain and suffering because (1) the 

weakness in his peripheral veins precludes using them to administer the pentobarbital, and (2) he 

will choke or otherwise be unable to breathe for an extended period of time before the 

pentobarbital takes full effect.  The Court concludes that the Record establishes that (1) the use 

of Plaintiff’s femoral vein does not present any risk of serious illness or needless suffering, and 

(2) the Record does not permit a conclusive determination regarding the risk that Plaintiff will 

choke and be unable to breathe for a period of time that would violate the Eighth Amendment. 

1.  Use of Plaintiff’s Femoral Vein 

 As discussed in Part I.B, there is an apparent consensus that an IV cannot be safely 

inserted in Plaintiff’s peripheral veins.  However, the execution protocol allows a central line to 

be inserted in Plaintiff’s femoral vein, and the Record establishes that this can be done without 

the risk of complications attributable to Plaintiff’s congenital condition.  The Court also notes 

that Plaintiff’s legal argument does not discuss Defendant’s evidence that his femoral vein can be 

used to administer the execution drugs.  (Doc. 197, pp. 34-43.)  Plaintiff discusses the use of his 

femoral vein only in the portion of his Opposition that addresses the facts in the Record, and 

even in that context he does not present any legal arguments based on those facts.  Nonetheless, 

the Court will briefly discuss these factual issues.   

 Generally speaking, Plaintiff addresses the potential difficulty in locating the femoral 

vein and the fact that medical personnel might require multiple attempts to locate it.7  This, he 

                                                 
7 To the extent Plaintiff contends that there is no evidence demonstrating that Plaintiff’s femoral veins are unaffected 
by his disease, this argument does not change the Court’s opinion.  If there is no evidence that will establish any 
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posits, will increase his stress, thereby increasing his breathing rate and making it more likely 

that he will choke.  Plaintiff also suggests that if the procedure is not performed properly the 

drugs might be injected in an artery instead of the vein.  (Doc. 197, pp. 18-20.)  However, 

Plaintiff does not quantify these risks, nor (as stated) does he explain how these facts 

independently establish that the current protocol presents a risk of serious illness or needless 

suffering.  The possibility that Plaintiff might experience increased stress (or, more precisely, 

more stress than the situation might otherwise produce) is particularly speculative, as are the 

effects of that extra stress.  Moreover, on several occasions the Court has observed that Plaintiff 

cannot predicate his Eighth Amendment claim on the bare possibility that a medical procedure 

might be performed incorrectly. 

 The uncontroverted facts demonstrate that the lethal injection protocol can be 

implemented by using Plaintiff’s femoral vein, and that doing so will not create a substantial risk 

of serious injury or needless suffering.  Therefore, the fact that Plaintiff’s peripheral veins cannot 

be used will not support the first component of Plaintiff’s claim. 

2.  Plaintiff’s Obstructed Airway 

 As discussed in Part I.B, the facts construed in Plaintiff’s favor would permit a factfinder 

to conclude that for as long as four minutes Plaintiff could be aware that he is choking or unable 

to breathe but be unable “adjust” his breathing to remedy the situation.  In seeking summary 

judgment Defendants have not contended that such a situation would not satisfy Glossip (and the 

Court does not hold whether it does or does not); Defendants’ sole argument is that Plaintiff 

would likely experience this sensation for twenty to thirty seconds or, at worst, fifty-two 

seconds.  As discussed before, this is a factual dispute that the Court cannot resolve on summary 

                                                                                                                                                             
problems with the use of Plaintiff’s femoral vein, then there is no reason to have a trial on the issue.  Without 
evidence, it is a foregone conclusion that Plaintiff cannot prevail on this issue. 
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judgment, and would have to be resolved at trial.  Therefore, solely for purposes of further 

discussion, the Court presumes that there is a substantial risk that Plaintiff will experience 

choking and an inability to breathe for up to four minutes. 

B.  Alternative Measures 

 Plaintiff contends that death through nitrogen gas-induced hypoxia will significantly 

reduce the risks of severe pain and suffering.  Defendants do not argue that this method of 

execution is not feasible or readily implemented.  Instead, Defendants argue that the Record 

demonstrates this method of execution will not reduce Plaintiff’s risk of pain and suffering. 

Plaintiff disputes this point and further contends that he is not required to identify an alternative 

method of execution. 

 The Court addresses Plaintiff’s second point first.  He contends that Glossip does not 

apply because that case involved a facial challenge and he presents an as-applied challenge.  The 

Court disagrees.  First, Glossip set forth the requirements for an Eighth Amendment challenge to 

an execution method.  The Supreme Court did not distinguish between facial and as-applied 

challenges, and it did not provide a basis for interpreting Glossip as creating such a distinction.  

To the contrary, the Supreme Court specified that the need to “identify a known and available 

alternative method of execution that entails a lesser risk of pain [is] a requirement of all Eighth 

Amendment method-of-execution claims.”  Glossip, 135 S. Ct. at 2731 (emphasis supplied).  

Second, the Eighth Circuit clearly directed that Plaintiff must (1) identify at the pleading stage 

and (2) eventually prove that there is an alternative that will significantly reduce the risk.  

Bucklew, 783 F.3d at 1128.  This is the law of the case, and the Court must adhere to it.  Third, 

the Eighth Circuit has explicitly rejected Plaintiff’s argument in other cases.  Williams v. Kelley, 

854 F.3d 998, 1001 (8th Cir.), cert. denied, 137 S. Ct. 1284 (2017) (citing Johnson v. Lombardi, 
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809 F.3d 388, 391 (8th Cir.), cert. denied, 136 S. Ct. 601 (2015)).  For these reasons, the Court 

concludes Plaintiff is required to prove that there is a feasible and readily available alternative 

that will significantly reduce the risk of suffering that lethal injection will present.   

 The Court agrees with Defendants that the facts in the Record do not present a triable 

dispute on this issue.  Given the risk of suffering that the Court identified as potentially 

supported by the Record, (see Part II.A.2, supra), the question is whether (1) the use of nitrogen 

gas will cause Plaintiff to become unaware of his choking and breathing difficulties sooner than 

he would under the current protocol, and (2) whether that difference in time is sufficient to 

permit the Court to find that nitrogen gas will make a “significant” difference in Plaintiff’s 

suffering.  Put another way: a finder of fact might conclude that if pentobarbital is used, there is a 

four minute period of time during which Plaintiff would experience significant suffering.  Given 

that, could a finder of fact conclude that the use of nitrogen gas will significantly reduce that 

period of awareness?   

 Defendants point to their expert’s supplemental report, wherein he states that “the use of 

lethal gas does not hold any advantage compared to lethal injection with respect to pain and 

suffering.  Both methods would result in minimal pain and suffering.”  (Doc. 182-1.)  This 

requires Plaintiff to identify facts in the Record that create a factual dispute necessitating a trial, 

but Plaintiff has not identified any such facts.  Dr. Zivot would not address the issue in his 

deposition, (Doc. 182-1, pp. 38-40), and Plaintiff does not contend that Dr. Zivot’s testimony 

creates a factual dispute.  Plaintiff instead relies on Dr. Antognini’s deposition, but the Court has 

reviewed the cited testimony and finds nothing that supports Plaintiff’s position.8  Dr. Antognini 

                                                 
8 Plaintiff also attempts to create factual disputes about the Missouri Department of Corrections’ efforts to research 
the viability and effects of executing prisoners with nitrogen gas, but the issue is not relevant under the governing 
legal principles. 

Case 4:14-cv-08000-BP   Document 202   Filed 06/15/17   Page 10 of 130756a



11 
 

was asked to compare the use of pentobarbital to nitrogen gas, but his answer does not indicate 

that there are any differences between them.  (Doc. 182-5, pp. 58-59.)  To the contrary, he stated: 

You know, you get – you can get suffering from hypoxia, you know, because 
somebody can be awake and realize that they’re not getting enough oxygen.  So 
depending on – on how it’s used, you might get more suffering from nitrogen gas 
than you would from Pentobarbital.  Or you might get less suffering, you know, 
it depends on how you would use it, I guess. 
 

(Doc. 182-5, p. 59.)  As relevant to the claim at issue, Dr. Antognini specifically stated that he 

believed there would be no difference in the “speed” of lethal gas as compared to pentobarbital.  

(Id.)   Plaintiff points to Dr. Antognini’s indication that nitrogen gas would “quickly” cause 

unconsciousness, (Doc. 182-5, p. 59), but this is unavailing for two reasons.  First, Dr. Antognini 

said the same thing about pentobarbital; in his opinion, both would “quickly” cause 

unconsciousness.  Thus, this opinion does not support the proposition that nitrogen hypoxia 

would cause unconsciousness sooner than pentobarbital.  Second, the premise for Plaintiff’s 

claim is that there is a period between unconsciousness and brain death during which he will 

experience pain.  Therefore, establishing the speed with which unconsciousness will be achieved 

does not support Plaintiff’s claim; he must identify evidence establishing how quickly nitrogen-

induced hypoxia will cause brain death so that any such evidence can be contrasted with Dr. 

Zivot’s testimony that Plaintiff might be aware that he is choking for up to four minutes.  There 

is no evidence suggesting that nitrogen hypoxia will be faster than pentobarbital, so there is no 

factual dispute to resolve.  In the absence of evidence contradicting Defendants’ expert and 

supporting Plaintiff’s theory, there is not a triable issue. 

 Plaintiff also points to the fact that Louisiana and Oklahoma have approved the use of 

nitrogen gas in their death penalty protocols.  This evidence might be relevant in establishing the 

feasibility or ready availability of this method of execution, but it does not establish whether 
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nitrogen gas will significantly reduce the risk of suffering Plaintiff has described.  Plaintiff cites 

a report from Oklahoma for the proposition that “high altitude pilots who train to recognize the 

symptoms of nitrogen hypoxia in airplane depressurizations do not report any feelings of 

suffocation, choking or gagging.”  (Doc. 197, p. 48 n.6 (citing Doc. 192-14, p. 78).)  Assuming 

this is competent evidence that can be considered on summary judgment, Plaintiff is not trained 

to recognize the symptoms of nitrogen hypoxia and it is unlikely that the pilots who were trained 

to recognize the symptoms of hypoxia also suffered from cavernous hemangioma.  Plaintiff 

additionally refers to a report from Louisiana, which itself cites other materials for the 

proposition that nitrogen hypoxia allows a person to expel carbon dioxide buildup and thereby 

reduce suffocation caused by respiratory acidosis.  (Doc. 197, p. 48 n.6 (citing Doc. 192-17, p. 

19).)  Assuming again that this is competent evidence, Plaintiff’s theory is that he will 

experience suffocation due to his tumors, not due to respiratory acidosis.  Finally, none of this 

evidence purports to compare the effects of nitrogen gas hypoxia to the effects of pentobarbital, 

particularly as related to the speed with which brain death will occur. Therefore, this anecdotal 

evidence does not conflict with Dr. Antognini’s testimony and therefore does not create a factual 

dispute.9   

 The Record establishes that the use of nitrogen gas will not act faster than pentobarbital.  

Therefore, nitrogen gas will not significantly reduce the risk of suffering Plaintiff faces if he is 

executed under Missouri’s current protocol. 

 

 

                                                 
9 Plaintiff has also provided a “Preliminary Draft” of a document prepared at the request of an Oklahoma State 
Representative.  (Doc. 199-12, pp. 15-28.)  The authors’ qualifications to opine on medical matters are not 
established.  The report bears the instruction “Do Not Cite.”  The report generally discusses the feasibility and 
effectiveness of using nitrogen gas in executions, but it does not purport to answer the questions relevant to the case.  
For these reasons, this report also does not create a factual dispute. 
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III.  CONCLUSION 

 For the reasons set forth above, Defendants’ Motion for Summary Judgment on Count I 

is GRANTED.   

IT IS SO ORDERED. 
 
 
 

       /s/ Beth Phillips     
       BETH PHILLIPS, JUDGE 
DATE:   June 15, 2017    UNITED STATES DISTRICT COURT  
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 

RUSSELL BUCKLEW,       ) 
      ) 

Plaintiff,       ) 
      ) 

v.       )       Case No. 14-8000-CV-W-BP 
      ) 

GEORGE A. LOMBARDI, et al.,       ) 
      ) 

Defendants.       ) 

ORDER AND OPINION DENYING PLAINTIFF’S MOTION 
TO ALTER OR AMEND JUDGMENT 

On June 15, 2017, the Court granted summary judgment to Defendants on the sole 

remaining claim from the Fourth Amended Complaint.  (Doc. 202.)  In that claim, Plaintiff 

asserted that the State’s execution protocol as applied to him would violate the Eighth 

Amendment’s proscription against cruel and unusual punishment.  Plaintiff has now filed a 

Motion to Alter or Amend Judgment pursuant to Rule 59(e).  “Rule 59(e) motions serve the 

limited function of correcting manifest errors of law or fact or to present newly discovered 

evidence.”  United States v. Metropolitan St. Louis Sewer Dist., 440 F.3d 930, 933 (8th Cir. 

2006).  Plaintiff does not seek to present newly discovered evidence.  Instead, he contends the 

Court (1) overlooked certain facts, (2) applied the wrong legal standard, and (3) limited 

discovery in a manner that deprived him of a fair opportunity to support his claims.  The Court 

discusses each of these issues below and concludes the motion, (Doc. 210), should be DENIED. 

I. BACKGROUND

Placing Plaintiff’s arguments in context requires a summary of the law governing 

Plaintiff’s claim and the basis for the Court’s June 15 Order.  As the Court explained, 
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a prisoner alleging that a particular form of execution is cruel and unusual within 
the meaning of the Eighth Amendment must first establish that the method to be 
utilized presents a risk that is sure or very likely to cause serious illness and 
needless suffering, and give rise to sufficiently imminent dangers.  The prisoner 
must then “identify a known and available alternative method of execution that 
entails a lesser risk of pain, a requirement of all Eighth Amendment method-of-
execution claims.  The alternative must be feasible, readily implemented, and in 
fact significantly reduce the substantial risk of severe pain. 

 
(Doc. 202, p. 6 (quotations and citations omitted).)  The current execution protocol calls for “the 

intravenous administration of pentobarbital in dosages sufficient to cause unconsciousness and 

eventually death.”  (Doc. 202, p. 3.)  Plaintiff suffers from a congenital medical condition known 

as cavernous hemangioma, which “causes clumps of weak, malformed blood vessels and tumors 

to grow throughout his body, including his head, face, neck and throat.”  (Doc. 202, p. 2.)  He 

alleges that his condition makes it difficult to breathe and that after the pentobarbital takes effect 

he will experience a choking sensation even after he is unconscious because he will be unable to 

control his breathing.   

In granting Defendants’ summary judgment the Court concluded that the Record, 

construed in the light most favorable to Plaintiff, demonstrated that there is a risk that Plaintiff 

will experience choking and an inability to breathe for fifty-two to 240 seconds – the time 

between unconsciousness and brain death.  (Doc. 202, pp. 4-5, 8-9.)  The Court then considered 

whether Plaintiff’s proposed alternative – nitrogen gas – would “cause Plaintiff to become 

unaware of his choking and breathing difficulties sooner than he would under the current 

protocol, and (2) whether that difference in time is sufficient to permit the Court to find that 

nitrogen gas will make a ‘significant’ difference in Plaintiff’s suffering.”  (Doc. 202, p. 10.)    

The Court reviewed the evidence in the Record and determined that the uncontroverted facts 

demonstrated that hypoxia induced by nitrogen gas “will not act faster than pentobarbital.  
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Therefore, nitrogen gas will not significantly reduce the risk of suffering Plaintiff faces if he is 

executed under Missouri’s current protocol.”  (Doc. 202, p. 12.)   

II.  DISCUSSION 

A.  Factual Matters 

 Plaintiff contends that the Court erred by failing to contrast the effect of him being in a 

supine position under the State’s current execution protocol evidence with his ability to be seated 

if he is executed with nitrogen gas.  As the Court noted, Plaintiff has difficulty breathing, “and 

that difficulty is exacerbated when he is in a supine position.”  (Doc. 202, p. 3.)  However, there 

is no evidence in the Record establishing that (1) Plaintiff must be in a supine position after the 

IV is inserted, or, more importantly, that (2) sitting while nitrogen gas is administered will make 

an appreciable difference in Plaintiff’s ability to breathe.  As the Court explained, “the premise 

for Plaintiff’s claim is that there is a period between unconsciousness and brain death during 

which he will experience pain” because he will be unable to control his breathing and prevent 

choking.  (Doc. 202, p. 11.)  Plaintiff does not identify any overlooked evidence establishing that 

he must remain on his back after the IV is inserted.   

He also does not identify any overlooked evidence that there is a significant difference in 

his ability to breathe when he is unconscious and sitting as compared to when he is unconscious 

and lying down.  To the contrary, as the Court explained, there is no evidence in the Record 

establishing that nitrogen gas will cause brain death sooner than pentobarbital, which means that 

with nitrogen gas Plaintiff could be aware that he is choking for up to four minutes, just as the 

Record (construed in Plaintiff’s favor) suggests would be the case with pentobarbital.  (Doc. 202, 

p. 11.)  Thus, even if he could not sit upright after the IV is inserted, there is no evidence 

suggesting this would cause suffering that would be alleviated through the use of nitrogen gas. 
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 Plaintiff also contends the Court misinterpreted an Interim Report from a Grand Jury in 

Oklahoma, which heard testimony from a professor that “high altitude pilots who train to 

recognize the symptoms of nitrogen hypoxia in airplane depressurizations do not report any 

feelings of suffocation, choking, or gagging.”  (Doc. 192-14, p. 78.)  The Court noted this 

information and observed that “[a]ssuming this is competent evidence that can be considered on 

summary judgment, Plaintiff is not trained to recognize the symptoms of nitrogen hypoxia and it 

is unlikely that the pilots who were trained to recognize the symptoms of hypoxia also suffered 

from cavernous hemangioma.”  (Doc. 202, p. 12.)  Plaintiff argues that the Court 

misapprehended the point of this information, which was to establish that even pilots trained to 

recognize nitrogen hypoxia do not report choking or suffocation, so it is unlikely that Plaintiff 

would notice such effects.  With this explanation, Plaintiff is correct that his lack of training is 

not relevant.  However, Plaintiff has not overcome the Court’s concerns that a professor’s 

testimony to a grand jury about what pilots have reported is not competent medical evidence 

about the effects of nitrogen hypoxia.  Relatedly, it remains unlikely that the pilots suffered from 

cavernous hemangioma, so their anecdotal reports are not sufficient to satisfy Plaintiff’s burden. 

 Plaintiff’s claim required evidence establishing that nitrogen hypoxia produces a shorter 

time between unconsciousness and brain death than would pentobarbital.  There is no such 

evidence in the Record.  There is, however, evidence that the time between unconsciousness and 

brain death (whatever that interval is) would be the same under both execution methods.  

Accordingly, there is no basis in fact for altering the Court’s judgment. 

B.  Interpretation and Application of the Legal Standard 

 Plaintiff contends the Court has “imposed an impossible standard on Plaintiff” because 

his unique medical condition makes it impossible for him to produce the “side-by-side 
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comparison between the length of time required to produce unconsciousness by lethal injection 

versus lethal gas.”  (Doc. 210, p. 5.)  He also believes he was “penalize[d] . . . because his expert 

would not opine on how to kill Plaintiff with lethal gas.”  (Id.)  While Plaintiff argues against the 

legal standard utilized by the Court, he does not contend that it was wrong.  That is, Plaintiff 

does not argue that the Court failed to follow the governing standard as set forth in such cases as 

Glossip v. Gross, 135 S. Ct. 2726 (2015), and Bucklew v. Lombardi, 783 F.3d 1120 (8th Cir. 

2015) (en banc), and thus has not demonstrated that the Court committed legal error.   

C.  Discovery Issues 

 Early in the discovery process, the Court issued an Order Regarding the Scope of 

Discovery.  (Doc. 105.)  Plaintiff contends that his “ability to prove his Eighth Amendment claim 

has been crippled by” limits on access to information about and from members of the execution 

team.  (Doc. 210, p. 6.)  The Court addressed the issue in the order regarding the scope of 

discovery, as well as at other times, (e.g., Doc. 183; Doc. 214), and further discussion of the 

issue is unnecessary.     

III.  CONCLUSION 

 For these reasons, Plaintiff’s motion for relief pursuant to Rule 59(e) is DENIED. 

IT IS SO ORDERED. 
 
 
 

       /s/ Beth Phillips     
       BETH PHILLIPS, JUDGE 
DATE:   August 21, 2017    UNITED STATES DISTRICT COURT  
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Plaintiff - Appellant 

v. 

Anne L. Precythe, Director of the Department of Corrections; David Dorm ire; Troy Steele 

Defendants - Appellees 

Appeal from U.S. District Court for the Western District of Missouri - Kansas City 
( 4: 14-cv-8000-BP) 

JUDGMENT 

Before WOLLMAN, LOKEN and COLLOTON, Circuit Judges. 

This appeal from the United States District Court was submitted on the record of the 

district court, briefs of the parties and was argued by counsel. 

After consideration, it is hereby ordered and adjudged that the judgment of the district 

court in this cause is affinned in accordance with the opinion of this Court. 

March 06, 2018 

Order Entered in Accordance with Opinion: 
Clerk, U.S. Court of Appeals, Eighth Circuit. 

/s/ Michael E. Gans 
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No. 17-3052 

Russell Bucklew 

Plaintiff - Appellant 

v. 

Anne L. Precythe, Director of the Department of Corrections, et al, 

Defendants - Appellees 

Appeal from United States District Court 
for the Western District of Missouri - Kansas City 

Submitted: February 2, 2018 
Fi led: March 6, 2018 

Before WOLLMAN, LOKEN, and COLLOTON, Circuit Judges. 

LOKEN, Circuit Judge 

The issue is whether the Eighth and Fourteenth Amendments, as applied, bar 

Missouri officials from employing a procedure that is authorized by Missouri statute 

to execute Russell Bucklew. 

In March 2006, Bucklew stole a car; armed himself with pistols, handcuffs, and 

a roll of duct tape; and followed his former girlfriend, Stephanie Ray, to the home of 
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Michael Sanders, where she was living. Bucklew knocked and entered the trailer 

with a pistol in each hand when Sanders's son opened the door. Sanders took the 

children to the back room and grabbed a shotgun. Bucklew began shooting. Two 

bullets struck Sanders, one piercing his chest. Bucklew fired at Sanders's six-year­

old son, but missed. As Sanders bled to death, Bucklew struck Ray in the face with 

a pistol, handcuffed Ray, dragged her to the stolen car, drove away, and raped Ray 

in the back seat of the car. He was apprehended by the highway patrol after a 

gunfight in which Bucklew and a trooper were wounded. 

A Missouri state court jury convicted Bucklew of murder, kidnaping, and rape. 

The trial court sentenced Bucklew to death, as the jury had recommended. His 

conviction and sentence were affirmed on direct appeal. State v. Bucklew, 973 

S.W.2d 83 (Mo. bane 1998). The trial court denied his petition for post-conviction 

relief, and the Supreme Court of Missouri again affirmed. Bucklew v. State, 38 

S.W.3d 395 (Mo. bane 2001). We subsequently affirmed the district court's denial 

ofBucklew's petition for a federal writ of habeas corpus. Bucklew v. Luebbers, 436 

F .3d 1010 (8th Cir. 2006). The Supreme Court of Missouri issued a writ of execution 

for May 21, 2014. Bucklew filed this action under 42 U.S.C. § 1983, alleging that 

execution by Missouri's lethal injection protocol, authorized by statute, would 

constitute cruel and unusual punishment in violation of the Eighth and Fourteenth 

Amendments as applied to him because of his unique medical condition. Bucklew 

appeals the district court's
1 grant of summary judgment in favor of the state 

defendants because Bucklew failed to present adequate evidence to establish his 

claim under the governing standard established by the Supreme Court in Baze v. 

Rees, 553 U.S. 35 (2008), and Glossip v. Gross, 135 S. Ct. 2726 (2015). Reviewing 

the grant of summary judgment de novo, we affirm. 

1 The Honorable Beth Phillips, United States District Judge for the Western 
District of Missouri. 
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I. 

Missouri's method of execution is by injection of a lethal dose of the drug 

pentobarbital. Two days before his scheduled execution in 2014, the district court 

denied Bucklew' s motion for a stay of execution and dismissed this as-applied action 

sua sponte. On appeal, a divided panel granted a stay of execution, Bucklew v. 

Lombardi, 565 Fed. Appx. 562 (8th Cir. 2014); the court en bane vacated the stay. 

Bucklew applied to the Supreme Court for a stay of execution, and the Court issued 

an Order granting his application "for stay pending appeal in the Eighth Circuit." 

This court, acting en bane, reversed the sua sponte dismissal ofBucklew's as-applied 

Eighth Amendment claim and remanded to the district court for further proceedings. 

Bucklew v. Lombardi, 783 F.3d 1120, 1128 (8th Cir. 2015) ("Bucklew I"). On the 

same day, the en bane court affinned the district court's dismissal on the merits of a 

facial challenge to Missouri's lethal injection protocol filed by several inmates 

sentenced to death, including Bucklew. Zink v. Lombardi, 783 F.3d 1089, 1114 (8th 

Cir.), cert denied, 135 S. Ct. 2941 (2015).2

2"The doctrine of res judicata or claim preclusion bars relitigation of a § 1983 
claim if the prior judgment was a final judgment on the merits rendered by a court of 
competent jurisdiction, and if the same cause of action and the same parties or their 
privies were involved." Baker v. Chisom, 501 F.3d 920, 925 (8th Cir. 2007), cert 
denied, 554 U.S. 902 (2008). As Bucklew was a plaintiff in Zink, any facial 
challenge to the current method of execution in this case is precluded. Defendants 
argue that Bucklew's as-applied challenge is also precluded because it could have 
been raised in Zink. See Brown v. St. Louis Police Dep't, 691 F.2d 393,396 (8th Cir. 
1982). Like the district court, we decline to address this complex issue. See Bucklew 
!, 783 F.3d at 1122 n. l; cf. Whole Woman's Health v. Hellerstedt, 136 S. Ct 2292, 
2305 (2016). We likewise decline to address defendants' claim that Bucklew's as­
applied challenge is barred by the applicable statute of limitations. See Boyd v. 
Warden, Holman Corr. Facility, 856 F.3d 853, 874�76 (11th Cir. 2017). 

-3-

Case 4:14-cv-08000-BP Document 229-1 Filed 03/06/18 Page 3 of 23 
Appellate Case: 17-3052 Page: 3 Date Filed: 03/06/2018 Entry ID: 4636271 

0768a



Our decision in Bucklew I set forth in considerable detail the allegations in 

Bucklew's as-applied complaint regarding his medical condition. 783 F.3d at 1124-

26. Bucklew has long suffered from a congenital condition called cavernous

hemangioma, which causes clumps of weak, malformed blood vessels and tumors to 

grow in his face, head, neck, and throat. The large, inoperable tumors fill with blood, 

periodically rupture, and partially obstruct his airway. In addition, the condition 

affects his circulatory system, and he has compromised peripheral veins in his hands 

and arms. In his motion for a stay of execution in Bucklew I, Bucklew argued: 

Dr. Joel Zivot, a board-certified anesthesiologist ... concluded after 
reviewing Mr. Bucklew's medical records that a substantial risk existed 
that, because of Mr. Bucklew's vascular malformation, the lethal drug 
will likely not circulate as intended, creating a substantial risk of a 
"prolonged and extremely painful execution." Dr. Zivot also concluded 
that a very substantial risk existed that Mr. Bucklew would hemorrhage 
during the execution, potentially choking on his own blood -- a risk 
greatly heightened by Mr. Bucklew's partially obstructed airway. 

* * * * * 

[The Department of Corrections has advised it would not use a dye in 
flushing the intravenous line because Dr. Zivot warned that might cause 
a spilce in Bucklew's blood pressure.] Reactionary changes at the 
eleventh hour, without the guidance of imaging or tests, create a 
substantial risk to Mr. Bucklew, who suffers from a complex and severe 
medical condition that has compromised his veins. 

* * * * * 

The DOC seems to acknowledge they agree with Dr. Zivot that Mr. 
Bucklew's obstructed airway presents substantial risks of needless pain 
and suffering, but what they plan to do about it is a mystery. Will they 
execute Mr. Bucklew in a seated position? ... The DOC should be 
required to disclose how it plans to execute Mr. Bucklew so that this 
Court can properly assess whether additional risks are present. ... Until 

-4-
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Mr. Bucklew knows what protocol the DOC will use to kill him, and 
until the DOC is required to conduct the necessary imaging and testing 
to quantify the expansion of Mr. Bucklew's hemangiornas and the extent 
of his airway obstruction, it is not possible to execute him without 
substantial risk of severe pain and needless suffering. 

Defendants' Suggestions in Opposition argued that Bucklew' s "proposed changes ... 

with the exception of his complaint about [dye], which Missouri will not use in 

Bucklew's execution, are not really changes in the method of execution." 

Glossip and Baze established two requirements for an Eighth Amendment 

challenge to a method of execution. First, the challenger must "establish that the 

method presents a risk that is sure or very likely to cause serious illness and needless 

suffering, and give rise to sufficiently imminent dangers." Glossip, 13 5 S. Ct. at 273 7 

(emphasis in original), citing Baze, 553 U.S. at 50. This evidence must show that the 

pain and suffering being risked is severe in relation to the pain and suffering that is 

accepted as inherent in any method of execution. Id. at 2733. Second, the challenger 

must ''identify an alternative that is feasible, readily implemented, and in fact 

significantly reduces a substantial risk of severe pain." Glossip, 135 S. Ct. at 2737, 

citing Baze, 553 U.S. at 52. This two-part standard governs as-applied as well as 

facial challenges to a method of execution. See, e.g., Jones v. Kelley, 854 F .3d 1009, 

1013, 1016 (8th Cir. 2017); Williams v. Kelley, 854 F.3d 998, 1001 (8th Cir. 2017); 

Johnson v. Lombardi, 809 F.3d 388, 390 (8th Cir. 2015); Bucklew I. 783 F.3d at 

1123, 1127. As a panel we are bound by these controlling precedents. Bucklew 

argues the second Baze/Glossip requirement of a feasible alternative method of 

execution that substantially reduces the risk of suffering should not apply to "an 

individual who is simply too sick and anomalous to execute in a constitutional 

manner," like those who may not be executed for mental health reasons. See, e.g., 

Ford v. Wainwright, 477 U.S. 399
t 

410 (1986). The Supreme Court has not 

recognized a categorical exemption from the death penalty for individuals with 

physical ailments or disabilities. Thus, in the decision on appeal, the district court 

-5-
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properly applied the Baze/Glossip two-part standard in dismissing Buckiew's as­

applied claim. 

We concluded in Bucklew I, based on a record "which went well beyond the 

four comers ofBucklew's complaint," that the complaint's allegations, bolstered by 

defendants' concession "that the Department's lethal injection procedure would be 

changed on account of his condition by eliminating the use of methylene blue dye," 

sufficiently alleged the first requirement of an as-applied challenge to the method of 

execution -- "a substantial risk of serious and imminent harm that is sure or very 

likely to occur." 783 F.3d at 1127. We further concluded the district court's sua 

sponte dismissal was premature because these detailed allegations made it 

inappropriate "to assume that Bucklew would decline an invitation to amend the as­

applied challenge" to plausibly allege a feasible and more humane alternative method 

of execution, the second requirement under the Baze/Glossip standard. Id. In 

remanding, we directed that further proceedings "be narrowly tailored and 

expeditiously conducted to address only those issues that are essential to resolving" 

the as-applied challenge. Id. at 1128. We explained: 

Bucklew's arguments on appeal raise an inference that he is 
impermissibly seeking merely to investigate the protocol without taking 
a position as to what is needed to fix it. He may not be "permitted to 
supervise every step of the execution process." Rather, at the earliest 

possible time, he must identify a feasible, readily implemented 
alternative procedure that will significantly reduce a substantial risk of 
severe pain and that the State refuses to adopt. ... Any assertion that all 
methods of execution are unconstitutional does not state a plausible 
claim under the Eighth Amendment or a cognizable claim under§ 1983. 

Id. ( quotation omitted; emphasis in original). 
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II. 

On remand, consistent with our directive, the district court first ordered 

Bucklew to file an amended complaint that adequately identified an alternative 

procedure. Twice, Bucklew filed amended complaints that failed to comply with this 

order. Given one last chance to comply or face dismissal, on October 13, 2015, 

Bucklew filed a Fourth Amended Complaint. As relevant here, it alleged: 

106. Based on Mr. Bucklew's unique and severe condition, there
is no way to proceed with Mr. Bucklew's execution under Missouri's 

lethal injection protocol without a substantial risk to Mr. Bucklew of 
suffering grave adverse events during the execution, including 

hemorrhaging, suffocating or experiencing excruciating pain. 

107. Under any scenario or with any oflethal drug, execution by

lethal injection poses an enormous risk that Mr. Bucklew will suffer 
extreme, excruciating and prolonged pain -- all accompanied by choking 

and struggling for air. 

128. In May 2014, the DOC also proposed a second adjustment

in its protocol, offering to adjust the gurney so that Mr. Bucklew is not 
lying completely prone.3 

• • •  As a practical matter, no adjustment would 

likely be sufficient, as the stress of the execution may unavoidably cause 
Mr. Bucklew's hemangiomas to rupture, leading to hemorrhaging, 
bleeding in his throat and through his facial orifices, and coughing and 

choking on his own blood. 

129. In order to fully evaluate and establish the risks to Mr.
Bucklew from execution by lethal injection, a full and complete set of 
imaging studies must be conducted. 

3In their answer to paragraph 128, defendants alleged: "Defendants admit that 
the Defendants offered to have the anesthesiologist position the angle of the gurney 

in a proper position." Thus, this fact was established by the pleadings. 
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139. Mr. Buckiew is mindful of the Court's directive to aliege a
feasible, readily implemented alternative procedure .... Mr. Bucklew 

has complied ... by researching and proposing execution by lethal gas, 
which is specifically authorized by Missouri law and which Missouri's 
Attorney General has stated the DOC is prepared to implement. 

150. In adherence with the pleading requirements set forth in
Glossip, and as stated above, Mr. Bucklew specifically alleges lethal gas 

as a feasible and available alternative method that will significantly 
reduce the risk of severe pain to Mr. Bucklew. 

In other words, Bucklew took the position that no modification of Missouri's lethal 

injection method of execution could be constitutionally applied to execute Bucklew. 

He proposed massive discovery allegedly needed to establish the first Baze/Glossip 

requirement. But his legal theory is that alternative procedures such as adjusting the 

gurney's position are irrelevant because no lethal injection procedure would be 

constitutional, only a change to the use of lethal gas would be adequate. 

Bucklew's as-applied claim focused on two aspects of his medical condition. 

First, Bucklew's experts initially opined that his peripheral veins are so weak that 

injection of a lethal dose of pentobarbital would not adequately circulate, leading to 

a prolonged and painful execution. The district court concluded that discovery and 

expert opinions developed on remand refuted this claim. The lethal injection protocol 

provides that medical personnel may insert the primary intravenous (IV) line "as a 

central venous line" and may dispense with a secondary peripheral IV line if "the 

prisoner's physical condition makes it unduly difficult to insert more than one IV." 

Bucklew's expert Dr. Zivot conceded, and Defendants' expert, Dr. JosephAntognini, 

agreed, that the central femoral vein can circulate a "fair amount of fluid" without 

serious risk of rupture and that Bucklew's medical condition will not affect the flow 

of pentobarbital after it is injected through this vein. 
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Second, Bucklew' s experts opined that his condition will cause him to 

experience severe choking and suffocation during execution by lethal injection. 

When Bucklew is supine, gravity pulls the hemangioma tumor into his throat which 

causes his breathing to be labored and the tumor to rupture and bleed. When 

conscious, Bucklew can "adjust" his breathing with repeated swallowing that 

prevents the tumor from blocking his airway. But during the "twilight stage" of a 

lethal injection execution, Dr. Zivot opined that Bucklew will be aware he is choking 

on his own blood and in pain before the pentobarbital renders him unconscious and 

unaware of pain. Based on a study of lethal injections in horses, Dr. Zivot estimated 

there could be a period as short as 52 seconds and as long as 240 seconds when 

Bucklew is conscious but immobile and unable to adjust his breathing; his attempts 

to breath will create friction, causing the tumor to bleed and possibly hemorrhage. 

In Dr. Zivot's opinion, there is a "very, very high likelihood" that Bucklew will suffer 

"choking complications, including visible hemorrhaging," if he is executed by any

means of lethal injection, including using the drug pentobarbital. 

According to Defendants' expert, Dr. Antognini, pentobarbital causes death by 

"producing rapid, deep unconscious[ness], respiratory depression, followed by .. . 

complete absence of respiration, decreased oxygen levels, slowing of the heart, and 

then the heart stopping." In contrast to Dr. Zivot, Dr. Antognini opined that 

pentobarbital would cause "rapid and deep unconsciousness" within 20-30 seconds 

of entering Bucklew's blood stream, rendering him insensate to bleeding and choking 

sensations. Dr. Antognini also challenged Dr. Zivot's opinion that a supine Bucklew, 

unable to adjust his breathing, will be aware he is choking on his own blood and in 

pain from the tumor blocking his airway before the pentobarbital renders him 

unconscious. Dr. Antognini noted that, between 2000 and 2003, Bucklew underwent 

general anesthesia eight times, at least once in a supine position. In December 2016, 

Bucklew lay supine for over an hour undergoing an MRI, with no more than 

discomfort. The MRI revealed that his tumor had slightly shrunk since 2010. 
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In granting defendants summary judgment, the district court declined to rely 

on the first Glossip/Baze requirement because these conflicting expert opinions 

"would permit a factfinder to conclude that for as long as four minutes [ after the 

injection of pentobarbital Bucklew] could be aware that he is choking or unable to 

breathe but be unable [to] 'adjust' his breathing to remedy the situation." Rather, the 

court held that Bucklew failed to provide adequate evidence that his alternative 

method of execution -- lethal gas -- was a "feasible, readily implemented" alternative 

that would "in fact significantly reduce a substantial risk of severe pain" as compared 

to lethal injection. Glossip, 135 S.Ct. at 2737; Baze, 553 U.S. at 52. 

HI. 

To succeed in his challenge to Missouri's lethal injection execution protocol, 

Bucklew must establish both prongs of the Glossip/Baze standard. Glossip, 135 S. 

Ct. 2737. The district court held that Bucklew failed to establish the second prong 

of Glossip/Baze by showing that an alternative method of execution would "in fact 

significant! y reduce a substantial risk of severe pain." As noted, Bucklew argues the 

Glossip/Baze standard should not apply to an as-applied challenge to a method of 

execution, an argument our controlling precedents have rejected. He raises two 

additional issues on appeal. 

A. Bucklew first argues the district court erred in granting summary judgment

on the second Glossip/Baze requirement because he presented sufficient evidence that 

his proposed alternative method of execution -- death through nitrogen gas-induced 

hypoxia -- "would substantially reduce his suffering." Summary judgment is not 

appropriate when there are material issues of disputed fact, and the Supreme Court 

in Glossip made clear that this issue may require findings of fact that are reviewed for 

clear error. See 135 S. Ct. at 2739-41 (majority opinion) and 2786 (Sotomayor, J., 

dissenting). However, whether a method of execution "constitutes cruel and unusual 

punishment is a question of law." Swindler v. Lockhart, 885 F.2d 1342, 1350 (8th 

-10-

Case 4:14-cv-08000-BP Document 229-1 Filed 03/06/18 Page 10 of 23 
Appellate Case: 17-3052 Page: 10 Date Filed: 03/06/2018 Entry ID: 4636271 0775a



Cir. 1989). Thus, unless there are material underlying issues of disputed fact, it is 

appropriate to resolve this ultimate issue of law by summary judgment. 

Nitrogen hypoxia is an authorized method of execution under Missouri Law. 

See Mo. Stat. Ann. § 546. 720. Missouri has not used this method of execution since 

1965 and does not currently have a protocol in place for execution by lethal gas. But 

there are ongoing studies of the method in other States and at least preliminary 

indications that Missouri will undertake to develop a protocol. Defendants do not 

argue this is not a feasible and available alternative. 

The district court granted summary judgment based on Bucklew's failure to 

provide adequate evidence that execution by nitrogen hypoxia would substantially 

reduce the risk of pain or suffering. The court allowed Bucklew extensive discovery 

into defendants' knowledge regarding execution by lethal gas. But Missouri's lack 

of recent experience meant that this discovery produced little relevant evidence and 

no evidence that the risk posed by lethal injection is substantial when compared to the 

risk posed by lethal gas. See Glossip, 135 S. Ct. at 2738; Johnson, 809 F.3d at 391. 

Bucklew's theory is that execution by nitrogen hypoxia would render Bucklew 

insensate more quickly than lethal injection and would not cause choking and 

bleeding in his tumor-blocked airway. But his expert, Dr. Zivot, provided no support 

for this theory. Dr. Zivot's Supplemental Expert Report explained: 

[W]hile I can assess Mr. Bucklew's current medical status and render an
expert opinion as to the documented and significant risks associated
with executing Mr. Bucklew under Missouri's current Execution
Procedure, I cannot advise counsel or the Court on how to execute Mr.
Bucklew in a way that would satisfy Constitutional requirements.

Lacking affirmative comparative evidence, Bucklew relied on Dr. Antognini' s 

deposition. In his Expert Report, Dr. Antognini concluded that "the use of lethal gas 
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would not significantly lessen any suffering or be less painful than lethal injection in 

this inmate." At his deposition, Dr. Antognini was asked: 

Q. Why does lethal gas not hold any advantage compared to lethal 
injection. 

A. Well ... there are a lot of types of gases that could be used 
[U]sing gas would not significantly lessen any suffering or be less

painful. Because, again, their onset of action is going to be relatively 
fast, just like Pentobarbital' s onset -- onset of action. 

Q. That's it? Simply because it would happen quickly?

A. Correct.

The district court concluded this opinion provided nothing to compare: 

Dr. Antognini specifically stated that he believed there would be no 
difference in the "speed" of lethal gas as compared to pentobarbital. ... 
In the absence of evidence contradicting Defendants' expert and 
supporting Plaintiffs theory, there is not a triable issue. 

On appeal, Bucklew argues the district court should have compared Dr. Zivot' s 

opinion that lethal injection would take up to four minutes to cause Bucklew's brain 

death with Dr. Antognini's testimony that lethal gas would render him unconscious 

in the same amount of time as lethal injection, 20 to 30 seconds. But Dr. Antognini's 

comparative testimony was that both methods would result in unconsciousness in 

approximately the same amount of time. Bucklew offered no contrary comparative 

evidence and thus the district court correctly concluded that he failed to satisfy his 

burden to provide evidence "establishing a known and available alternative that 

would significantly reduce a substantial risk of severe pain." McGehee v. 

Hutchinson, 854 F.3d 488,493 (8th Cir. 2017). 
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In addition, Bucklew' s claim that he will experience choking sensations during 

an execution by lethal injection but not by nitrogen hypoxia rests on the proposition 

that he could be seated during the latter but not the former. He argues there is 

evidence he will be forced to remain supine during an execution by lethal injection, 

when his tumor will cause him to sense he is choking on his own blood, whereas he 

could remain seated during the administration of lethal gas, which would not cause 

a choking sensation. But this argument lacks factual support in the record. Having 

taken the position that any lethal injection procedure would violate the Eighth 

Amendment, Bucklew made no effort to determine what changes, if any, the DOC 

would make in applying its lethal injection protocol in executing Bucklew, other than 

defendants advising -- prior to remand by this court -- that dye would not be used. 

Based on Bucklew's argument to the en bane court, we expected that the core 

of the proceedings on remand would be defining what changes defendants would 

make on account ofBucklew's medical condition and then evaluating that modified 

procedure under the two-part Baze/Glossip standard. On remand, Director of 

Corrections Ann Precythe testified that the medical members of the execution team 

are provided a prisoner's medical history in preparing for the execution. Precythe has 

authority to make changes in the execution protocol, such as how the primary IV line 

will be inserted in the central femoral vein or how the gurney will be positioned, if 

the team advises that changes are needed. While Bucklew sought and was denied 

discovery of the identities of the execution team's medical members, he never urged 

the district court to establish a suitable fact-finding procedure -- for example, by 

anonymous interrogatories or written deposition questions to the execution team 

members -- for discovery of facts needed for the DOC to define the as-applied lethal 

injection protocol it intends to use for Bucklew. As Bucklew did not pursue these 

issues, the pleadings established that defendants have proposed to reposition the 

gurney during Bucklew's deposition, and Director Precythe testified that she has 

authority to make this type of change in the execution protocol based on the execution 

team's advice based on review ofBucklew's medical history, but the record does not 
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disclose whether Bucklew will in fact be supine during the execution,4 nor does it 

disclose that a "cut-down" procedure will not be used to place the primary IV line in 

his central femoral vein, a procedure Dr. Antognini opined was unnecessary. 

Bucklew simply asserts that, in comparing execution by lethal injection and by lethal 

gas, we must accept his speculation that defendants will employ these risk-increasing 

procedures. This we will not do. 

Like the district court, we conclude the summary judgment record contains no 

basis to conclude that Bucklew's risk of severe pain would be substantially reduced 

by use of nitrogen hypoxia instead of lethal injection as the method of execution. 

Evidence that "is equivocal, lacks scientific consensus and presents a paucity of 

reliable scientific evidence" does not establish that an execution is sure or very likely 

to cause serious illness and needless suffering. Williams v. Kelley, 854 F.3d at 1001 

( quotation omitted). Therefore, he failed to establish the second prong of the 

Glossip/Baze standard. 

B. Bucklew further contends the district court erred in denying his requests for

discovery relating to "M2" and "M3," two members of the lethal injection execution 

team. Bucklew argues he was entitled to discovery of the medical technicians' 

qualifications, training, and experience because it would "illuminate the nature and 

extent of the risks of suffering he faces." For example, if M3 was not qualified to 

safely place his IV in the central femoral vein, this would directly impact the risk of 

4Dr. Zivot surmised that Bucklew will be required to lie flat during lethal 
injection based on what he observed at an execution in Georgia. He gave no reason 
to believe that pentobarbital could not be injected through a femoral vein while 
Bucklew is seated. He merely opined that "[i]t's more difficult" to administer an 
anesthetic to someone who is sitting up. Dr. Antognini, in addition to opining that 
Bucklew would be rendered unconscious and insensate within 20 to 30 seconds of 
pentobarbital injection, noted that it was not necessary that Bucklew be supine in 
order to inject pentobarbital in his femoral vein. 
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pain and suffering. We review a district court's discovery rulings narrowly and with 

great deference and will reverse only for a "gross abuse of discretion resulting in 

fundamental unfairness." Marksmeier v. Davie, 622 F.3d 896, 90 3 (8th Cir. 2010). 

Bucklew' s argument proceeds from the premise that M2 and M 3  may not be 

qualified for the positions for which they have been hired. But we will not assume 

that Missouri employs personnel who are incompetent or unqualified to perform their 

assigned duties. See Clemons v. Crawford, 585 F.3d 1119, 1128 (8th Cir. 2009). He 

further argues that deposition ofM2 and M 3  is necessary to understand how they will 

handle a circumstance in case something goes wrong during Bucklew' s execution. 

The potentiality that something may go wrong in an execution does not give rise to 

an Eighth Amendment violation. Zink, 78 3 F.3d at 1101. "Some risk of pain is 

inherent in any method of execution -- no matter how humane -- if only from the 

prospect of error in following the required procedure .... [ A ]n isolated mishap alone 

does not give rise to an Eighth Amendment violation." Baze, 55 3 U.S. at 47, 50. 

Thus, the district court's ruling was consistent with our instruction in remanding that 

Bucklew "may not be permitted to supervise every step of the execution process." 

Bucklew I, 78 3 F.3d at 1128 (quotation omitted). The Baze/Glossip evaluation must 

be based on the as-applied pre-execution protocol, assuming that those responsible 

for carrying out the sentence are competent and qualified to do so, and that the 

procedure will go as intended. 

HI. Conclusion 

Having thoroughly reviewed the record, we conclude that Bucklew has failed 

to establish that lethal injection, as applied to him, constitutes cruel and unusual 

punishment under the Eighth and Fourteenth Amendments. Therefore, we affirm the 

judgment of the district court. 
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COLLOTON, Circuit Judge, dissenting. 

Russell Bucklew alleges that the State of Missouri's method of execution by 

lethal injection violates his rights under the Eighth and Fourteenth Amendments. He 

seeks an injunction prohibiting an execution by that method. The district court 

granted summary judgment for the State, but there are genuine disputes of material 

fact that require findings of fact by the district court before this dispute can be 

resolved. I would therefore remand the case for the district court promptly to conduct 

further proceedings. 

Bucklew's claim under 42 U.S.C. § 1983 requires him to prove two elements: 

(1) that the State's method of execution is sure or very likely to cause him severe

pain, and (2) that an alternative method of execution that is feasible and readily 

implemented would significantly reduce the substantial risk of severe pain. Glos sip 

v. Gross, 135 S. Ct. 2726, 2737 (2015); Bucklew v. Lombardi, 783 F.3d 1120, 1123,

1128 (8th Cir. 2015) ( en bane). On the first element, the district court concluded that 

taking the evidence in the light most favorable to Bucklew, there is a substantial risk 

under Missouri's lethal injection protocol that Bucklew will experience choking and 

an inability to breathe for up to four minutes. On the second element, however, the 

court ruled as a matter of law that Bucklew's suggested alternative 

method-execution by administration of nitrogen gas-would not significantly 

reduce the substantial risk that the court identified under the first element. In my 

view, the district court's reasoning as to the first element is inconsistent with its 

summary disposition of Bucklew's claim on the second. 

On the first element, Bucklew's theory is that he will suffer severe pain by 

prolonged choking or suffocation if the State executes him by lethal injection. He 

contends that when he lies supine on the execution gurney, tumors in his throat will 

block his airway unless he can "adjust" his positioning to enable breathing. Bucklew 
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argues that if an injection of pentobarbital renders him unable to adjust his 

positioning while he can still sense pain, then he will choke or suffocate. 

In assessing that claim, the district court cited conflicting expert testimony 

from Bucklew's expert, Dr. Joel Zivot, and the State's expert, Dr. Joseph Antognini. 

Dr. Antognini testified that if the State proceeded by way of lethal injection using 

pentobarbital, then Bucklew would be unconscious within twenty to thirty seconds 

and incapable of experiencing pain at that point. R. Doc. 182-5, at 10, 40-41. Dr. 

Zivot, however, differed: "I strongly disagree with Dr. Antognini's repeated claim 

that the pentobarbital injection would result in 'rapid unconsciousness' and therefore 

Mr. Bucklew would not experience any suffocating or choking." R. Doc. 182-1, at 

14 7. Zivot opined that Bucklew "would likely experience unconsciousness that sets 

in progressively as the chemical circulates through his system," and that "during this 

in-between twilight stage," Bucklew "is likely to experience prolonged feelings of 

suffocation and excruciating pain." Id.

In his deposition, Dr. Zivot opined that "there will be points," before Bucklew 

dies, "where he's beginning to experience the effects of the pentobarbital, where his 

ability to control and regulate and adjust his airway will be impaired, although there 

will still be the experience capable of knowing that he cannot make the adjustment, 

and will experience it as choking." Id. at 81. When directed to Dr. Antognini's 

opinion that Bucklew would be unaware of noxious stimuli within twenty to thirty 

seconds of a pentobarbital injection, Dr. Zivot observed that Antognini' s opinion was 

based on a study involving dogs from fifty years ago and testified that his "number 

would be longer than that." Id. at 85. When asked for his "number," Dr. Zivot 

pointed to a study on lethal injections administered to horses; he said the study 

recorded "a range of as short as fifty-two seconds and as long as about two hundred 

and forty seconds before they see isoelectric EEG." Id. at 85-86. Dr. Zivot noted that 

the "number" that he derived from the horse study was "more than twice as long as" 

the number suggested by Dr. Antognini. Id. at 86. He defined "isoelectric EEG" as 
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··indicative of at least electrical silence on the parts of the brain that the

electroencephalogram has access to." Id.

The district court observed that "[a]n execution is typically conducted with the 

prisoner lying on his back," and that the record "establishes that [Bucklew] has 

difficulty breathing while in that position because the tumors can cause choking or 

an inability to breathe." The court understood Dr. Zivot to mean that "it could be 

fifty-two to 240 seconds before the pentobarbital induces a state in which [Bucklew] 

could no longer sense that he is choking or unable to breathe." Thus, the court 

concluded that "construing the Record in [Bucklew's] favor reveals that it could be 

fifty-two to 240 seconds before the pentobarbital induces a state in which [Bucklew] 

could no longer sense that he is choking or unable to breathe." Again, the court 

reasoned that "the facts construed in [Bucklew's] favor would permit a factfinder to 

conclude that for as long as four minutes [Bucklew] could be aware that he is choking 

or unable to breathe but be unable to 'adjust' his breathing to remedy the situation." 

On that basis, the court presumed for purposes of the motion for summary judgment 

that "there is a substantial risk that [Bucklew] will experience choking and an 

inability to breathe for up to four minutes." 

The State disputes that there is a genuine dispute of material fact on the first 

element of Bucklew's claim, but the district court properly concluded that findings 

of fact were required. Bucklew pointed to evidence from Missouri corrections 

officials that prisoners have always laid flat on their backs during executions by lethal 

injection in Missouri. R. Doc. 182-7, at 10; R. Doc. 182-9, at 1; R. Doc. 182-12, at 

29, 91. One official testified that he did not know whether the gurney could be 

adjusted. R. Doc. 182-12, at 91. Another official believed that the head of the gurney 

"could" be raised ( or that a gurney with that capability could be acquired), and that 

an anesthesiologist would have "the freedom" to adjust the gurney "if' he or she 

determined that it would be in the best medical interest of the offender to do so. R. 

Doc. 182-7, at 14. But the State did not present evidence about how it would position 
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Bucklew or the gurney during his execution. On a motion for summary judgment, the 

district court was required to construe the evidence in the light most favorable to 

Bucklew. Under that standard, without undisputed evidence from the State that it 

would alter its ordinary procedures, the court did not err by concluding that a finder 

of fact could infer that the State would proceed as in all other executions, with 

Bucklew lying on his back. 5 

The State argues that the district court erred in discerning a genuine dispute of 

material fact on the first element because Dr. Zivot did not specify the length of the 

expected "twilight stage" during which Bucklew would be unable to adjust his 

positioning yet still sense pain. The State also complains that Dr. Zivot did not 

specify that Bucklew' s pain awareness would continue for fifty-two seconds or longer 

until brain waves ceased. There certainly are grounds to attack the reliability and 

credibility of Dr. Zivot' s opinion, including the imprecision of some of his testimony, 

his opposition to all forms of lethal injection, his possible misreading of the horse 

study on which he partially relied, and his inaccurate predictions of calamities at prior 

executions. But he did opine that Bucklew was likely to "experience prolonged 

feelings of suffocation and excruciating pain" if executed by lethal injection, R. Doc. 

182-1, at 14 7, and that there "will be points" before Bucklew dies when his ability to

regulate his airway will be impaired so that he "will experience it as choking." Id. at

5Bucklew alleged in Paragraph 128 of his complaint that the State had offered 
to adjust the gurney so that Bucklew is not lying completely prone, but then 
continued as follows immediately thereafter: "Although the stated intent was to 
reduce the choking risk to Mr. Bucklew, the DOC has obtained no imaging studies 
of Mr. Bucklew since 2010, and therefore has no information on which to base any 
decisions about the angle of the gurney." R. Doc. 53, at 43-44. The district court 
noted the State's suggestion "that the execution could be performed with [Bucklew] 
in a different position," but explained that "there is no evidence whether this has an 
effect on the procedure as a whole," and concluded that the State had "not provided 
the Court with a basis for granting summary judgment based on the possibility of 
performing the execution with [Bucklew] in a sitting (or other) position." 
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81. The district court did not err in concluding that it could not resolve the dispute

between the experts on summary judgment. 

On the second element of Bucklew's claim, the district court concluded as a 

matter of law that Bucklew failed to show that his proposed alternative method of 

execution-administration of nitrogen gas-would significantly reduce the 

substantial risk of severe pain that the court recognized under the first element. The 

majority affirms the district court's judgment on this basis. Taking the evidence in 

the light most favorable to Bucklew, however, a factfinder could conclude that 

nitrogen gas would render Bucklew insensate more quickly than pentobarbital and 

would thus eliminate the risk that he would experience prolonged feelings of choking 

or suffocation. Dr. Antognini testified that a person who is administered nitrogen gas 

"would be unconscious very quickly," and that the onset of action from lethal gas "is 

going to be relatively fast,just like Pentobarbital's onset." R. Doc. 182-5, at 58-59 

( emphasis added). Given Dr. Antognini's testimony that pentobarbital would render 

Bucklew insensate within twenty to thirty seconds, the record in the light most 

favorable to Bucklew supports a finding based on Antognini's testimony that nitrogen 

gas would relieve Bucklew from any pain of choking or suffocating within twenty to 

thirty seconds. A trier of fact may accept all, some, or none of a witness's testimony, 

United States v. Candie, 974 F.2d 61, 65 (8th Cir. 1992), and a plaintiff may rely on 

testimony from the defendant's expert to meet his burden if the testimony is 

advantageous to the plaintiff. See !BEW Local 98 Pension Fund v. Best Buy Co., Inc., 

818 F.3d 775, 782 (8th Cir. 2016). If the factfinder accepted Dr. Zivot's testimony 

as to the effect of pentobarbital, and Dr. Antognini's uncontroverted testimony as to 

effect of nitrogen gas, then Bucklew's proposed alternative method would 

significantly reduce the substantial risk of severe pain that the district court identified 

in its analysis of the first element. 

For these reasons, there are genuine disputes of material fact that preclude 

summary judgment and require findings of fact by the district court. I would 
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therefore remand the case for further proceedings. The district court may then 

promptly make appropriate factual findings about, among other things, how Bucklew 

will be positioned during an execution, whether his airway will be blocked during an 

execution, and how pentobarbital (and, if necessary, nitrogen gas) will affect his 

consciousness and ability to sense potential pain. 

* * * 

The State contends that we should not reach the merits of Bucklew's claim 

because several procedural obstacles require dismissal ofhis complaint. The majority 

does not rely on these points, and I find them unavailing. 

First, the State contends that Bucklew did not raise his present claim in his 

fourth amended complaint. Bucklew's complaint, however, does allege the essence 

of his current theory. The complaint asserts that the tumors in Bucklew's throat 

require "him to sleep with his upper body elevated" because if he lies flat, "the tumor 

then fully obstructs his airway." Id. at 18-19. It continued: "Executions are 

conducted on a gurney, and the risks arising from Mr. Bucklew's airway are even 

greater if he is lying flat. Because of the hemangiomas, Mr. Bucklew is unable to 

sleep in a normal recumbent position because the tumors cause greater obstruction in 

that position." R. Doc. 53, at 35. Bucklew further alleged that execution by lethal 

injection "poses an enormous risk that Mr. Bucklew will suffer extreme, excruciating 

and prolonged pain- all accompanied by choking and struggling for air." Id. at 36. 

The complaint was adequate under a notice pleading regime to raise a claim that the 

execution procedure would result in an obstructed airway and choking or suffocation. 

If necessary, moreover, the district court acted within its discretion by treating 

the complaint as impliedly amended to include Bucklew's present claim. See Fed. R. 

Civ. P. 15(b)(2). Bucklew clearly notified the State of his contention in his 

opposition to the State's motion for summary judgment. R. Doc. 192-1, at 1-3, 11-17. 

-21-

Case 4:14-cv-08000-BP Document 229-1 Filed 03/06/18 Page 21 of 23 
Appellate Case: 17-3052 Page: 21 Date Filed: 03/06/2018 Entry iD: 4636271 0786a



Yet rather than communicate surprise and object that the claim was not pleaded, the 

State addressed Bucklew's contention on the merits. R. Doc. 200, at 4-5. Where a 

party has actual notice of an unpleaded issue and has been given an adequate 

opportunity to cure any surprise resulting from a change in the pleadings, there is 

implied consent to an amendment. Trip Mate, Inc. v. Stonebridge Cas. Ins. Co., 7 68 

F.3d 779, 784-85 (8th Cir. 2014).

Second, the State argues that the five-year statute of limitations bars Bucklew' s 

claim, because he was aware of his claim in 2008 and did not file his complaint until 

May 9, 2014. A claim under§ 1983 accrues when a plaintiff has "a complete and 

present cause of action" and "can file suit and obtain relief." Wallace v. Kato, 549 

U.S. 384, 388 (2007) (quoting Bay Area Laundry & Dry Cleaning Pension Trust 

Fundv. Ferbar Corp. of Cal., 522 U.S. 192,201 (1997)). Bucklew asserts that he did 

not have knowledge of his present claim, and therefore could not have filed suit and 

obtained relief, until his medical condition progressed and he was examined by Dr. 

Zivot in April 2014. As evidence that Bucklew could have brought his claim earlier, 

the State relies on a 2008 petition that Bucklew submitted to the Missouri Supreme 

Court. The petition sought funding for an expert witness to investigate the interaction 

of the State's existing execution protocol with Bucklew's health condition. The 

possible claim addressed in the 2008 funding petition, however, focused on the 

potential for uncontrolled bleeding and ineffective circulation of drugs within 

Bucklew' s body under the State's former three-drug execution protocol. The petition 

does not demonstrate that Bucklew was then on notice of a claim that a future 

execution protocol using the single drug pentobarbital would create a substantial risk 

of severe pain resulting from tumors blocking his airway while laying supine during 

an execution. 

Third, the State urges that Bucklew's claim is barred by res judicata or claim 

preclusion, because Bucklew could have litigated his as-applied challenge to the 

execution protocol in an earlier case styled Zink v. Lombardi, No. 12-04209-CV-C-

-22-

Case 4:14-cv-08000-BP Document 229-1 Filed 03/06/18 Page 22 of 23 
Appellate Case: 17-3052 Page: 22 Date Filed: 03/06/2018 Entry ID: 4636271 0787a



BP. In Zink, a group of inmates sentenced to death, including Bucklew, brought a 

facial challenge to Missouri's execution protocol. A complaint was filed in August 

2012, and the eventual deadline for motions to amend pleadings was January 27, 

2014. Principles of claim preclusion do not bar Bucklew' s as-applied challenge if he 

was unaware of the basis for the claim in time to include it in the Zink litigation. See 

Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2292, 2305 (2016). The State again 

points to Bucklew's 2008 funding petition in support of its preclusion defense, but 

for reasons discussed, that petition does not establish that Bucklew's present claim 

was available to him in 2008. At oral argument, the State argued that Bucklew could 

have added his as-applied challenge to the Zink litigation after he was examined by 

Dr. Zivot in April 2014, because the district court granted the Zink plaintiffs leave to 

amend their complaint in May 2014. But the court's order allowed the Zink plaintiffs 

leave to amend only a single count of the complaint to allege a feasible alternative 

method of execution. The order did not reopen the pleadings deadline for as-applied 

claims by the several individual plaintiffs. See Zink v. Lombardi, No. 12-04209-CV­

C-BP, 2014 WL 11309998, at *4-5, 12 (W.D. Mo. May 2, 2014). The State therefore

has not established that Bucklew's as-applied claim is barred by res judicata. 

* * *

For these reasons, I would reverse the judgment of the district court and 

remand for further proceedings to be conducted with dispatch. 
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SYSTEM, )
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, ,
" ,

'I. ' , , In 1997, a jury in Boone County, Missouri, found ~ussell Bucklew:

guilty ofone count offrrst-degree murdet.for which he was sentenced to death. '
'. . .

.. This Court has affmnedthe denialof f~deralhabeas corpus relief and has
. '.' ~.'. . . ", . . .... .." '. . .,' ; ", '"

. . . ..

'appointe'dthe undersigned counsel and ~uthorizedthem to seek executive
, ,'"" ,:,: ',',: ", ,,' " ",..... , ' , , ' .. , ,,:," '

t", "

. . "'!

.: ~: -:', :.'... '

..:....:..:-, <:.. ,"

",', "
. " " "

;"" " .

- ,.'

.' ';. d. '.

':'. ".

",', ""," "indigent by' the state'a,rid federal courts, arid' hasbeenrepresentedfirst by th~ .' ,
.", ., . . .. " :', . •.. . ,. . ,,' .' . " . ," '. .. ,", .:';":"" .,..... :": .... !

',:.: ," .; '.: .:':":':

"",MissoilliState Public Defender System. andthen by counsel a~pointed,byth6' "
., .. .. " ~ :. . '. ,."' . ": : ,. '. - : . . _.'. ' .'. .. , . .-.~.' ". '. . .' . .. : . .

" : '.t>:

,..;to.Ali~~.Qklahom~;:470'U~S.68,77, 80(1985)..)niittl~v. Ahnoniro~t,83~f2d

..: "·.1240,(8thC~. 19.87)),fueEi~t!l~h-cuitado~iedthe~kniliUd~et ~~ie~d) '. ...
. .." .. . . ~. . ... . ,. '.' .. ... '. , . .. ,',' , . .'

ext~nded this 'right to norip~ychiat~ic,expert~, r6c~g~zirlg· "no p~in~lpied'w~yt~'·

- --. ...distk~sh, be~en~~ycbi~tdd~d~o~~jiQ~~i~ej~~s'''~3? F.~~ a~12i3 ..
,. , .' :::-'.,.:." " .::: .": ::;.:<".;:

.:',
;',..
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"

'v .

Accordingly, Mr. Bucklew, consistent with the .determinations of11.is indigence, is .

.entitled. toexpert services, provided thereq~est~d services are necessaryto afford
. '.......

: . him an adequate opportunity to present his .cl~ims as part ofpetition for executive
" '; ..

. clemency: .See Ake, 470 U.S. at 77,80. ..
. ..' ", ,"

. <,'.>

'. " :...., ;,' :,' , ;' .. '" ':' .. "
" . . ," ,", ' ..

. .. . 4 .. ". '. 'Mr. Bucklew seeks to present theseclaims as part 'ofa request for. ,,', .

........... . .'

. :,' ',',
" -'.:' '.

"'5 ~0;522, 5~4-25' (ZOt)])"(recognizing'GuI])~LINt:S .as'~~tting cbnstitlltimialrlohrl);·.
. .", -:;'... -. . '. '",'",: ..'; ;::: . . '. . ':.:' ", " ",'; :.: '. ~.. '" , ~: ",. .": . .: '" .," , -'. ~. .. ';":~ . ''':' " '. .' ., . -:'. .' ", .'.... .: ', " .

. ~ ... ..,. .' - .v \:... :", .. , . ':, .~". :" :,.: '. ". ',: .: ", \ • , .:-', ,,:',',

COiS~r:~~:A~P~:ALTYCASES'~~.'}Feb.2003), l.1B, {O.15.2, 31 , ','

,".'~9~SiRA'i,R;,~,. ?1~,'9i98cl 08~(2003).Se~~lsq1f!¢~S ·;.Sm;;ih,539P.S., ....
.- ", <;", .~ .. ;. '.. ~ .. .". \ ": ."-:;.", . "" I > ... ':'::.. ~. : " '.

, executive clemency for'~hich.this court has appointed counsel. Under 21 U.S.C. '§ ..... ' .
, ", •• ','" -.". " • "'.'.." t.•, :", .' •• '". . .• ' •• ". • •• , .:,. " • :.;,••• ,' .,' .' •.• '

'.::. . '", i.;" ,",", ," :.'., .•

'S4S(q)(8);'18U~ s.c.§ 3599(e); couris~l isobligated to' continu~~~:presertting
'. '. '. . ,,' .."...' ..... ". . ". . .....

":,, .'", \ ! '... ':.....:. ' ...

. '. .,.: ...• p~tition~r ~'hi. e~efy' silbs~querlt: stagepf~~aila~l~judidal pro~~edi~g~,'" including
.: . :.: ", '".": . . .,:l',:" "':'", :,:::. . . ...... ;' :: ,:'" . :'" .....\

'. ..spe~Lficaily,~'proce~dingsfo~~x~cutiveoroth~f. demency>~:.21T-!. S~C. § ...'.,

848(q)(~);~8 Ti.S.C.§ 35~9(e).liI~;~~Jties~ also d~firi~<! ini"~ericall~M
....... '.. ';': '.,i c.: . .:,;:', ..:.">:,d .' : '.::":': " ..-. . <:':.' <;">:'," ::'<:;.,,:.',:.:.':"; ..·,,::.:;»:i. ;' .;.,.: ......: .; ,
Association's GUIDELINES FOR THE ApPOINTMENT'& PERFORMANCE OF DEFENSE .. '.
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.\.... , .. " .

. "personal characteristics ofthe cond~mned"'and that the "presentation'should beas

. . complete and persuasive as possible,' utilizing all appropriate resources in support;
. ".:

"..~ . 'and discussing 'explicitly why theclemency-dispenser should actfavorably].]".
"':'. '.';' .'

. :'..

'(JUIDLINE 10.15.2-. Her~, Mr. Bucklew seeks appoin~entofa medical expert to .
.. , ...::,:., '.' . '.' ..... ".'. ". ':'.
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' .. ',' " :;:.' ..', :, .. ' ';, '..:. ".' , .. :. . : '. : '. '. .

. " ""',: . ":. .: ..';'.'

., ev~l~~t~::'th~: riskof6ruel~~dllii~sualprmi~hn1eittt~:ough~~ction.~fMi~so{m's. "..'.:
:. ,'~;: .' ......,:..

.' 'refer~n~~kiorili;":'~ucklew .sufferingfromexcI1Itiating'pain aridp~~edini~a~se4
, .' " .~. . . , .. .'.....

.: ....... .. '

"" ..":"' ,

·~'c.h~rd~terizedby gfos~ly~ilat~d~ridlllistable blo~~\Te~selsIJroduckg ..."~ ·
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'. ::¢xcruci~~ingl)' p~iriful~rh~i()~s g~6~hs. :JVhile these gr~~s'c~napp~~r:. :.'

:: thr()ughb~t th~body, 'Mr. Bucklew's conditiohis ~specially;revaien~inhis face .: ...•......' .,...
-< -...:' . • . .j,.,. ., .. .-.'... .... , .' '. '.,' "~'. . " '.. ' .. -'.' .. '. . " ....... .' , .' ..•.. . , .

'..... : ",".' "an~,~farii~l~~gions,'caush1g·lY.f!.B~.cldewtb:s~tferfrmn.'ex¢rudating pain,'.
:,~ . ' ..

. '.
. -..

'. . ":,charact~ristics in an effort to persuade the' Govenl~i·to grant clemency. .
'. '- '. ' ..." .. ..•. " '. ..... . -' .. ' -; "'" '. ' ... ' '. .'. , . . ' ..::
.. . . :-:. .:', :' '.::" .. . '~: ';; '. . .' ,_. '. . . ..'
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, I'. .:.: '.:- .' • -. '. '. . .: ....' • , ....,.: .' '. ,'.' " .. • . ' :' " .......;. ~'. • " ,'.. .... .. ' :'.' \ ".:'( ..'. ~.: .. , .' • -. • .. • ". • " .

..::.\;..... . ',', ,;. '., .- .
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'. 'J .•

. '

intefl11ittent bleedmg through hiseyes and faciaiorifi~es~ and~eurological .:
· . ". . ., .'"

.. afflictions manifest by deteriorated vision, hearing, and seizures.
. " . .'. . " .

.8. .: Counsel has learned that individuals afflicted with cavernous

. .hemangiomamay die when they 'experience uncontrolled general anesthesia'
., ., .. .' , . '.' '. . ... : '. ...',.. . . . ." ,"'.' :., ':: .: .:. .''.~': ..' ', .'. . ~. , ..:., ' .

.' because anesthetics may pose'a grave risk, as th~ drugs used may compromise the
" '/:::',' ', ' '., '.' :.... :.:";' ' ..

. '," .

.'.' .'

. ..;

. " ...

.......

;' ".; ~:'
.'.,: .'

..: '."" : :: '.. " ."
..-:". '.

".. sllfferei"'svein.s.CouriseIalso unders~ds the placement hfMr. Bucklew's
:. . ::'. ,. " .... . :. '.., . . ..... .:' . .'

", ;" .. ';:.' " "',". '.:'.- . .".'

'.:.:. .: hemangiomas, primarily in the .he~d and face, enhancesthe risk. and severity of .
'.':':'.: .:.,:-:.' , .. : ,.... .. ', ' ..' .,' '"". ,'.. ': '.' ." .'

·..' .' ". -, ;. :.,. .:. . . . '>.," '.: .'. :.: . : :. .",.
.: possible complications by disrupting blood flow to the brain.

. ~ : '.' .
'.. '.

.":' '.

'. ,'., ..

·.~ucklewsbffers:fromth~ ~oriditionofcavem~~s'hemangioma, whichis..
". inoperableand requiresextensivepain medication. .Bucklew's cavernous-
••. hemangioma '~is aJargedistortedcollectionofbloOd\ressels''o.which·.· , ' .

'., .·•. ,·.··"o~cupies·3:bet1:erpart ofthe right'side ofhis faqeal1.dportion.o(his.hea.d.":.:··.····
.', : '.' .... ..:: .::..' : ..:;':. ',,;:., . '., . ,..;. ,,' s: : .:..... ,

.' .: .:,'B~cklew v.:·Le'Ubers,'436 F.3d ·i~io, tO~4n:.2: (8th,Cfr. 20b6).'~uck1~w's '~ondition:: '..
..~: .:...;: . ..... : ' " '. '.: . . ': ...... . '., . " . : ,' ..., . . ' ':,'. ,'.' .;' ..; '. ' ..:::-..... . . ..,,' .. .' ." ' ... ' " ,.' .." .',:.' ~ ...

-, . : ,',:, ':' ...;" ..,..;. ..:...

....... .-:.:.

.was repeatedly described in his brier'on~ppe~l..· (Se~' AppeIlal1.t'~ opel1i~g brief at ..'
. . . ' . ',:' '., " , , .. .' " .. . ". ,'. '" .: .', .' . '" ,~.' .' '. . " ." .

. ~.:.';. : .: . .:.' ..:.::. ..'..' '.

..'1,2,16,19~3i~ 56). .Attinies· Bucidewwass~' iilfro~ th~ dise~s~that 4~ becam~." .

.•. .<: .e~k1lldY gaUnta:'~ q~~d from ~~ci,~~seyes.;~rief~t;;9;~~R;r.i(5). . ;.•.......; .....
.'. ." ....., .: ...'. ,: .: " ',' . . , , '.., .;....~ . .,.. " . ",' . ..' ... ,":" ..','. '.. . : ' , ,'. '. " .. ',' ". . .. . .'... '., . . ;: .

. ' ':,': .',. .: ,.... . ..::.:'..
. , .10.' Ca.vel.TIoushemangiolll.a.'isa rared~s~ase,and onlyalew reporte.d

'.' :..:"':.: ..... ',,: .:.:....:;. ,.' .' . . . .. ". ':'.,':': ..

. '...•.. ··c~s~8·di~cllssit.InJo~es v.Bocle 127 S~ Ct9io(2007),:th~Supiem.eCoU1inot~d' i q':,.:. ". ,':
· '. '. . ... ' ..~ '" '. . ... :;.' ........, .- ...;'. .: -', " ~: .. .. , . -.'. '.': .,; .'. ,.,. . \., ...' . :. '..'.' .... .'- ',." ..' .' ' ' ":'" .' ..:.- ". .

,'. . :..:....
., ~·5·-,· ::.'

:'::, ;.

.,' " .:,:

·Mr. Bucklew has'been afflicted wIth cavernous heniangiollui'allofhis" .... . , .. ..,'......,. . . ...., ; .' '~',. . , .. .. ., ..
: '.: ::>'. :'.:<':': ..',.,:/." .",' .. -: ..: ~. ;.:"' ; :,..

;,..,:····adult life~'iin4 has, at'tiIne~',' beengravelyillwith its ~yiTIptonis ..•··l'his.CoUrt noted, ..····.·:·····
....... : .:< ,,,-:'::'., . :: '." .-:'. "'.. " .: >< :.:: -', :: ;'.:< .:" .. .:.. :.' ,t': -::~ '. :.-\.. : :.'.;<,.. ~;.'.<:.. ::"'. '.,': '. '''\''':'.. :'.:",:, . ,'...-..... :,.;';

'.' .,.....• .initsopinlonaffirming theclecial·~f.habeasrelief for Mr.Bucklew, tha1:ll1~dical .
<'.:' :'.;:: »: ;:,...;,:\:",,/.~,,<, ."" .. "'<.: '. ' '.,., ... ':"'~'': .

'..... ".. .>, ;'.':

. ".' .....

-. '::, .
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,~ . ,

.that the petitioner suffered from. a cavernous hemangioma in his. rightarm - a .
. .'

. "medical condition that causes pain, immobility and disfigurement .. ~" Id. at 917..

'. In Graha~v.Massana~i,2001 WL 527326, *7 (N.D. IlL'2001), thedistrict~oUrt .•
. " :' . ....

-. ofthe Northern District ofIllinois'notedthatadisabledpia~nti~fliad"severe status .. '
.: .'. ..': .~': .... ,: . .. . . .' . ..... . . : '. :';',' "

'. '.

post lesioIt in the' brain [from a] cavefl1oushe~angiomathat had bled.'.' In Hopper'
. . .. "

.' .....
'...

.' .

.....

...........•......... : ...

.... '..

~. '. . \ "

... ReCfS, 128S.Ct I~20 (2008), thatKentucky':ie;l~j~ctio~protocolwas .:
.: ...' :, ' . ;' '.: .'.. '.,' ," .. :,:. .'.. .: <',\ . ,.".. , : I.:'r.. - '.' '; , .:. " ', '. "; :.:--." :-: ..';'< ',' :.. ',':',' .', ,~. .... '.

':copstifutionai,: Mr.. I3'llckl~W' scase presents tuiiquiissuestarpeY~ridwhatBciZe 'i .'.
~. . ..... :... '. ; .' '. ,:.' . ,' .. , . '. ....,... . ,' ..-.. ... ;, ' ..' . . ... " '. , : . . .' " . . ..,,' '. ~ . :' '

, ~o~selhas se~olls .concems ·that'~. Bucklew wih sufferthe I1skor

setiO~b~amoun~~td6cie;·~dunuS~~unisb;ni d~irig theadmil1isMti~n··
ofMissouri's leth~inje~~on;~t~CofinIi~~io;~:afm~onwith cave~bus .

. ' .: :-.: '; -.'..:<:.: ..,:,:.:.. ', ,' .. .' ". . :. t :' , ••,.;>'.:' : .::,.. . '. ".' .. ; , .' .
,: .. :,':."

'·v.' RegionaIScaffolding&H;zsting c«, Inc., 21A.D.3d 262 (N~Y.S.Ct. Appellate

. Div; 2005), an appeals CQ1ltt k N~wYork ~it.,d~at th~l;laktiffemployeeha<f ..
'. ..... " ..,', ,.... :,. "., , ' " ""'" :-"..; .. ,' .

,'. .:>',sllffere(lfrorrl~avernrius ll~m~rigioma,~hich.caus~d a hemorrage in hi~ s;h1al:..
':'~": .., ", '.>,""::".":. ".,' ;.. , ~":": .,,' -: , ..;/ :.' :, -:':,':'<:<::.> ','. '.<: ": ' :.;::: ~.".".," .. ,: ' :.' ::. .: ':, ""'" ': 1 '.'

..:".':. "::'" .:.,:'..... ":':",":',,:")':' :: .' :..... : ....','. ,.. ..: -. ' ..... -.

:"cord, leading to "tremendous pain; an inability to walk accompanied pyadropped .'
", ' ..,',., -. '.': .' .!.' .. '., .• :....,:.... '. -. ',: " .'." -:. :: ..: ',. "< '.. '. . ',,' ... :'" . '.'. " . ',. ':...,':..'"', ,... ',. .. .,,:,: .

" :'.' :'.,:",.::., '., ,. ': : .

·,.. .footandloss of feeling in his legs aswell as ahost of otherneurological.
. ..... '... .,..' . . "";, '. .

.', -:

..... :,
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, '.

· .

"lilethodlnust present a"substalltial~iskofseriousharm," 128 S. Ct. at 1531. Here,

petitioner seeks to.demonstrate, .through expertmedical .services, tJ:1at Missouri's

." metIlodof execution, as ap;lied uniquelyto·Mr. Bucklew, .may constitute cru~l and
'. .' '. ..' ,. . '. '., . '.'

.': ';".'

:.: .

'. . " . .'

'. '.", ,', .'

unusual punishment Accordingly, Mr. Buckl(3w~e~ks. the appointlU~ntofa , ..
;'" :" I. : .';.'

: .• 13.•... '··A.6~·~rciing '~~p{Cohen' ~:~igIl~(td~clai:~tion;;atta6hed'to thismotion.,·
..'.: :,;>.' .... " '::::.1;': ....... ', .' : '.'.~;.'..-.-, <.". '.

···"~ith(;ut. furth~fth~dic~l:~esear~~~~d evalu~tio~,.~h~~ap:pli6ation of1yfiss.~uri's ..

" .: medical expert to examine the' ~everityofsuch complications arising fromhis ..
. >: '. ." .' ',,', '. "". 'C, ' .. '.'. ... '". ',',. .:; '., .', ',.. • '.' • ,'. \ ", : '. ' •.

.' .cavelnou~·~emallgioma.·: '.' ·...i, .. , ...'".

··ii •....... ~~e;r~,,~nt inotiq;"Mi, Buekle~S~k:S the appo~tm;n:o;~.•.•.•.
',. .'. '. '. .... ". .... . .: ,",;: .' -::...," . ~': .:. .. . ~. .'-.. '.:. .. : . '.: :.:. .' ,,;... .': ..'. :'.: " ....,,; " '. . ; . .... .\ .;, :".... .' ,:'; ".. . .

',';'.. ,

.... ....

".. .' researching' and diagnosing·ca.veITJ.c>us hemangioma (DeclarationofDr-.:Adam :.' :
.; '.' ;', ',' .e. . .: ..~ .'.' :: ':.: ' ". '.:. ' ;':":' '.': '. : ;,,:,.' .. '< :. '.

". Dr. Cohe~~ic~~~l~~itae and othercred~~tialsa~~'~ttachedto ' .
. '.,

.......

.' .. ".

p; ,::·:;i;:A.dam·Cohen, IVLD., anbpthalmologic surg~on'withexperienc~'treating, .
'. ':: -. : " ." .. ,. ,,:' : .','.' . ". . . . : _. .....: .. "" """.': . . . c.... . ' : '.' :.. '. .

• • .; :~ "~" "'.. -. -, 1 • ": .'-: : •••• : .," .: -. '."., .:

, •.•. !

":".'

" .:
. :'.'
\',.:.'

.........:( .

:" .. :.'

.. " :'{
.','

.......
i

frOo.oos: ..''" :
:, : .... ~ ~. ;...:'.,: :

'I -.':'.' .

.: ":',':"'.'

.• ':.'. stroke, s~izlri-es;'·ex~l1lciatrn.g'pain?aI1d.bieed~gY; Id ':". Dr. 'C~hen'also' warns of'the

. , ...~S;(~' P~s~~bykes~e~i~,iIlil~dinideath ail4that the ';effe~ts Of~S~O~;S lethal .
:.•,..:. .. ,': • ..... •. " • '. .,' "', , '. '.' '. '.': '. _: .' • . '., ." • I • .'. . '. •. • '..,. .' • • '. '.;'. _ .... '. ~ .'.. ~". • '•

. .... ':;'. :' .

-: ': ..
· '.::

"'.':...'.
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.. ..' '~

. .'~ . '; .

, ,

" inj,ection protocol, including the administration of sodium thiopental, on persons

"suffering from ~avernous hemangioma isUIl1dIown.'; Id.
......

'f •. '

......

.. ", .:. : .',
. . ..

10-14 hours @ $3001hi " $3,000~ $4,200,
'3-5 hours@$3001hr ',$900 -$,1,500,'
':3-5 hours @ $3001hr$900 ., $1,500'
'19-24,hours," $5,700 -:$7,2QO ,

.... .

,'15~>' A:: reviewofthesefees establish~sthat:])r.S?~~n's~P':poinnnent>" ,:"
.' ......... : I:','" .:: .:' .,. :,:',:'.\' . , . ':- '.',; .} '~\. . ~." :'.' ::' ' ..: ..... .......

"14.' The following is an estimatedbud~et based on Dr. C,o~en's fees:

, Record review: ,"
Medical research:

, 'Report preparation:
TOTAL:'"

. . '.: ..

.....:. ,

: ".:

\1'.

....... . ..: .:., ." ''''-:.'

. : :' -:~ ......

" . '.,

..:..,....., .

: .... """ .

-. '.:
J':":'
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,opinion on the potential for excruciating pain, 1would travel toMissouri and
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Case: 03-3721 Page: 1 Date Filed: 06/27/2008 Entry ID: 3447404

UNITED STATES COURT OF APPEALS
FOR THE EIGHTHCmCUIT

No: 03-3721

Russell Bucklew,

Appellant

v.

Al Luebbers,

Appellee

Appeal from D.S. District Court for the Western District ofMissouri - Kansas City
(4:01-CV-8000 DW) .....,.

IN CAMERA ORDER

Appellant's Motion to Appoint Medical Expert to Evaluate Whether Petitioner's

Execution by Lethal Injection Constitutes Cruel and Unusual Punishment in Light of

Petitioner's Medical Condition has been considered by the court and is denied.

June 27, 2008

Order Entered at the Direction ofthe Court:
Clerk, u.s. Court of Appeals, Eighth Circuit.

lsi Michael E. Gans

EXt-IiBIT ...
. .,'.' .:,' , . ' '" ' " .,:' , ~ " ".' ... .; .

... i; ··~.,..·.. ··· ·.·' ·.·.·.·....... ............•................ ..••........ >\ ••........
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Affidavit of Adam 1. Cohen, M.D.

COMES NOW Adam J. Cohen, M.D.,being duly deposed and sworn,

and states onhis oath or affirmation all as follows:

1. My name is Adam J. Cohen.

2. I reside in Chicago, Illinois.

3. I am of legal age and of sound mind and body.

Professional Qualifications

4. I received my undergraduate degree, cum laude, from

Brooklyn College in New York City in 1991.

5.' I earned my doctorate in medicine from Albany Medical

College in 1996.

6. I did my internship at Staten Island University Hospital in New

York City from 1996 to 1997, and a residency in Internal Medicine at the

same hospital from 1997 to 1998.

7. One generally does not intern in the narrow field in which one

intends to specialize, but in a more general field such as Internal Medicine,

General Surgery, or Pediatrics, to get a broader feel for patient care..

8. Residencies can last for two years to five years. A resident has

more responsibility than an intern.

9. I did a residency in Ophthalmology at Nassau University

10. I completed a fellowship in Oculoplastic and Orbital .

Surgery / Neuroophthalmology at the University of Vermont College of

Medical Center, East Meadow, New York, from 1998 to 2001.
........ ·•·····•. EXHIBIT</

. " '."" .
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Medicine, in Burlington, Vermont, from 2001 to 2002. During this year, I

performed surgery of the eyelid, forehead, and orbit (the bony structure

surrounding the eye), as well as treating disorders of the visual system

resulting from orbital and nervous system disease (for example, double

vision, stroke of the optic nerve, and orbital tumors).

11. I developed a post-residency level of expertise about diseases

and surgeries of the facial region.

12. After a year of private practice, I embarked on and then

completed a fellowship in Craniofacial Plastic and Reconstructive Surgery

at Providence Hospital. and Medical Center, Southfield, Michigan, from

2003 to 2004.

13. During this year, I trained under Dr. Ian Jackson, a world­

renowned expert in plastic surgery-originally from Scotland and a former

Chief of Plastic Surgery at the Mayo Clinic-who attracted patients from

around the world to the hospital in Michigan where we worked.

14. During this fellowship I spent a year treating a wide variety of

bony, soft-tissue, and vascular abnormalities, acquired and congenital, in

patients of all age groups.

15. I am board-certified in ophthalmology, having received

certification from the American Board of Ophthalmology in June 2004, after

passing written and oral examinations by seasoned board-certified

ophthalmologists. As a practical matter, one must have completed a

residency certified by the American Council for Graduate Medical

Education in order to sit for the exam. In addition, the substance of the
-2-
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testing requires knowledge that one is likely to acquire only through such

practice.

16. I have continued to develop as a board-certified

ophthalmologist in private practice since 2004.

17. I divide my practice between Evanston-Northwestern Hospital,

where I do my major surgeries, and North Shore Same Day Surgeries for

simpler procedures.

18. In addition, I have served as Assistant Professor in the

Department of Ophthalmology at the Feinberg School of Medicine of

Northwestern University, in Evanston, Illinois, which has recently been

involved in a restructuring and will soon be under the aegis of the

University of Chicago.

19. I was the lead co-editor of A.J. COHEN, M. MERCANDETTI & B.G.

BRAZZO (EDS.), THE LACRIMAL SYSTEM: DIAGNOSIS, MANAGEMENT & SURGERY,

published by Springer-Verlag in 2006. This is a treatise used by post­

graduate physicians in training and full-fledged practioners. In addition to

editing it with my co-editors, I co-authored, with Drs. F.E. Waldrop and··

D.A. Weinberg, Chapter 25, Revision Dacryocystorhinostomy, which deals

with procedures to address previously unsuccessful tear-duct surgeries.

20. I have also co-authored, with Dr. Michael Mercandetti, Chapter

3, Complications of Laser Resurfacing, In OCULOPLASTIC PEARLS &

COMPLICATIONS (Springer-Verlag, 200~); and, with S.C. Parisier, M. Selkin,

and J.C. Han, Chapter 20, Acquired Cholesteatoma, in PEDIATRIC OTOLOGY &

-3-
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NEUROTOLOGY (Lippencott-Raven, 1997), relating to a benign middle-ear

tumor in children, and its surgical management.

21. I have authored or co-authored 15 articles that have been

published in hard-copy peer-reviewed journals in ophthalmology or plastic

and reconstructive surgery, as set forth in the attached curriculum vitae.

22. I serve on the editorial boards of three journals in my practice

areas: REVIEW OF OPHTHALMOLOGY, JOURNAL OF OCULAR PROSTHETICS, and

TECHNIQUES IN OPHTHALMOLOGY. I also review articles for the peer

reviewed journals: OPHTHALMOLOGY; OPHTHALMIC PLASTIC &

RECONSTRUCTIVE SURGERY; and JOURNAL OF NEURO-OPHTHALMOLOGY.

23. I have also authored or co-authored 13 articles that are part of

Web-based medical science resources, as set forth in the attached

curriculum vitae. The process for preparing, submitting, and revising an

article for any of the Vveb-based resources in which I have published, such

as eMedicine, is comparable to the process for the hard-copy publications

in which I have published and on whose editorial boards I serve.

24. I am the lead author of the eMedicine article on cavernous

hemangioma..

25. My co-authors of the.elvledicine article on cavernous.

hemangioma were Drs. Michael Mercandetti, Consulting Staff, Department

of Surgery, Doctors Hospital of Sarasota; and-David A. Weinberg, FACS,

Director, Oculoplastic and Orbital Surgery, Assistant Professor of

Neurology and Ophthalmology, Department of Surgery, Division of

Ophthalmology, Fletcher Allen Health Care.
-4-
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26. Our work was edited by experienced practitioners in the same

specialty or in a related specialty:

• Andrew W. Lawton, M.D., Medical Director of Neuro­

Ophthalmology Service, Section of Ophthalmology, Baptist .

Eye Center, Baptist Health Medical Center;

• Francisco Talavera, PHARM.D., PH.D., Senior Pharmacy

Editor,eMedicine;

• Mark T. Duffy, M.D;, PH.D., Consulting Staff; Division of

Oculoplastic, Orbito-facial, Lacrimal, and Reconstructive

Surgery, Green Bay Eye Clinic, Bay Care Clinic; .

• Lance L. Brown, O.D., M.D., Ophthalmologist, Affiliated

with Freeman Hospital and St Iohn's Hospital, Regional Eye

Center, Joplin, Missouri; and

• Hampton Roy, Sr., M.D., Associate Clinical Professor,

Department of Ophthalmology, University of Arkansas for

Medical Sciences.

27. I have made at least 13 presentations atprofessional meetings

within my practice areas, and in addition have conducted at least 10

courses at these meetings involving the use of cadavers or other hands-on

teaching aids, alIas set forth in the attached curriculum vitae.

28. I am a Fellow for the American College ofSurgeons and an

Active Fellow of the American Academy of Ophthalmology. By contrast, I

-5-
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do not belong to any organization that has as its primary objective the

abolition of the death penalty.

29. In addition to making presentations and conducting

demonstrative courses at professional meetings, I attend them as an

audience member and participate in discussions of my own work and the

work of others both at these meetings and throughout the year, all in the

normal process of continuing to keep up with my field as a practitioner,

researcher, and educator in it.

30. My professional training, experience, and research extends

beyond the diagnosis and treatment of conditions of the eye in that my

fellowships allowed me to develop an expertise within a broad area of

diseases and surgeries of the facial region.

31. I attach as "Cohen Exhibit I" a curriculum vitae that I prepared

.in May 2008, and that is a true and correct representation of my detailed

professional qualifications and of my professional contact information.

Role as Expert Witness

32. In other cases, I have been retained by plaintiff's counsel to

review charts and render expert opinions regarding an eyelid surgery and

another facial surgery. I did not find any evidence of malpractice on the

part of the treating physicians. I was not hired as a testifying expert,
t;.,.

33. I do not have a fixed position on the abstract question.of capital

punishment.

-6-
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34. I understand that Cheryl A. Pilate and John William Simon are

federal court appointed counsel for Russell E. Bucklew, a Missouri prisoner

under sentence of death.

35. Ms. Pilate and Mr. Simon have contacted me to seek my

services as an expert witness regarding a vascular condition of Mr.

Bucklew.

36. Counsel have provided me with a compact disk containing, in

Portable Document Format, what they represent to be the medical files on

.Mr, Bucklew as the Department of Correctionsof the State of Missouri

provided to them in 2008.

37. I have specifically reviewed several entries in the Medical

Accountability Record System printout, at pages 35, 60-61, 92-93, 103-06,

177, and 208-09, which I am attaching collectively as "Cohen Exhibit 2,"

showing that medical professionals employed by the state or its contractors

have found Mr. Bucklew to have cavernous hemangiomas.

Cavernous Hemangioma

38. A cavernous hemangioma (also known as "angioma") is a

collection of abnormal blood vessels,

39. The term "angioma" is synonymous with "hemangioma." An

"oma" is a growth; a collection of blood vessels is an "angioma:" The

prefix "hem-" refers to blood, and is theoretically redundant because no'
'i.

one uses the term"angioma" to refer to anything but an abnormal vascular

growth.

-7-
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Interplay Between Cavernous Helnangioma and Lethal Injection

45. Counsel has informed me and has provided me documentation

to the effect that the State of Missouri conducts judicial executions using a

three-chemical sequence of sodium pentothal (or thiopental), pancuronium

bromide, and potassium chloride, which are administered intravenously.

46. Counsel has informed me and has provided me documentation

to the effect that it is accepted by the Supreme Court of the United States,

and is not seriously contested elsewhere, that if a person were injected with

either or both of the second two chemicals in a quantity-sufficient to cause

death, without anesthesia, the person would suffer excruciating pain, from

suffocation in the case of pancuronium bromide and from burning in the

veins and from a heart attack in the case of the potassium chloride. See

Bazev. Rees, 128 S.Ct. 1520, 1533 (Roberts, C.J.) (announcing the judgment)

e'It is uncontested that, failing a proper dose of sodium thiopental that

would render the prisoner unconscious, there is a substantial,

constitutionally unacceptable risk of suffocation from the administration of

pancuronium bromide and pain from the injection of potassium chloride")

& 1557 (Ginsberg, J., dissenting) ('''Use of pancuronium bromide and

potassium chloride on a conscious inmate, the plurality recognizes, would
........

be "constitutionally unacceptable").

',. 47. From these premises, it follows to a reasonable degree of

scientific certainty that the avoidance of excruciating pain from the State of

Missouri's chosen form of judicial execution depends on the efficacy of the

sodium pentothal as an anesthetic.
-9-
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40. The symptoms associated with cavernous hemangiomas are the

threat of stroke, seizures, visual and hearing loss, double vision, pain,

bleeding, difficulty swallowing and breathing, and disfigurement. With

large hemiangiomas, spontaneous and uncontrolled bleeding may occur

resultingin death.

41. My review of the documents provided by counsel from the

Department of Corrections indicate that Russell Bucklew has exhibited

several of these symptoms.

42.· From my education, training, experience, research, and,

participation in editing articles in my practice areas as aforesaid, I am

familiar with all contemporary published research onthe effect of

cavernous hemagiomas on the vascular system and on the human body

and mind generally. In addition, I am at least informally aware of much of

the unpublished research that has been tendered for publication in' journals

which I edit and that is presented at meetings I attend or discussed within

my network of professional contacts.

43.. Persons with a cavernous hemangioma may die from

intraoperative complications such as uncontrolled bleeding, blood pressure

fluctuations, stroke, and other added dangers over and above the inherent

,risks of general anesthesia.

44. From the documents I have received in this matter, I

understand many of Mr. Bucklew's hemangiomas are located within his

face. The location of the hemangiomas increases the occurrence and

severity of complications one would generally expect with anesthesia.
-8- '
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48, There is no research-published, for sure, or in preparation, to

the best of my knowledge, which is substantially comprehensive as

explained in Paragraph 42, supra-directly bearing on the effect of

cavernous hemangiomas on the efficacy of sodium pentothal as an

anesthetic.

49. It is my opinion, to a reasonable degree of scientific certainty,

that what the scientific community does know about cavernous

hemangiomas casts doubt on the efficacy of an injection of sodium

pentothal as an anesthetic for a person with cavernous hemangiomas, in

that, for example, Mr. Bucklew has high-flow cavernous hemangiomas,

meaning that they are supplied by an artery rather than a vein; and,

therefore, given the fact that the cavernous hemangiomas are supplied by

the same arterial system that supplies the brain, the cavernous hemagiomas

are a factor what would cause slowing of the sodium pentothal to reach the

circulatory system of the brain.

50. If the Court authorizes funding for my professional time and

my out-of-pocket expenses" in doing so, I will immediately commence a .

detailed medical literature review to see if I can find any existing research

that might indirectly bear on the effects of Missouri's lethal injection.

protocol on an individual afflicted with one or more facial cavernous

hemangioma. In addition, I would travel to Missouri and perform a

diagnostic evaluation of Mr. Bucklew's specific condition.

-10 -
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51. In the absence of detailed findings by a qualified professional in

my specialty as aforesaid, and the Department of Corrections' following

the conclusions of such findings, the application of a three-chemical

protocol for lethal injection to Mr. Bucklew creates a known likelihood 'of

anesthetic failure resulting in abnormal prolongation of his execution,

during which he would by definition be conscious to some extent; and/or

his consciously enduring the pain and suffering that the Supreme Court

has held to be unconstitutional from the second and third chemicals.

Further, the affiant saith naught.

I swear or affirm that the foregoing is true an

STATE OF ILLINOIS )
) SS.

COUNTY OF )

/s':Subscribed and sworn to before me, a Notary Public, this day

of December 2008.

. .'-::,,"

My commission expires on

OFFICIAl SEAL
CAROL MSIDOR

NOTARY PUBLIC· STATE OF ILLINOiS
MY COMMISSION EXPIRES:09126110
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MISSOURI 

RUSSELL BUCKLEW, ) 
Plaintiff, ) 

v. ) Case No. 14-08000 
GEORGE A. LOMBARDI, ) 
DAVID A. DORMIRE,  ) 
And  ) 
TERRY RUSSELL,  ) 

Defendants. ) 

FOURTH AMENDED COMPLAINT 

Plaintiff Russell Bucklew, by and through his counsel, hereby files his Fourth 

Amended Complaint, requesting this Court declare and enforce his rights under the 

First and Fourteenth Amendments and issue an injunction under 42 U.S.C. § 1983 

and the Eighth Amendment commanding defendants not to carry out any execution 

by lethal injection on him. Because of Mr. Bucklew’s unique medical condition, 

Missouri’s execution procedures will almost certainly cause him to suffer a bloody, 

prolonged and excruciating death.     

As required by this Court in light of the Supreme Court’s decision in Glossip 

v. Gross, 135 S. Ct. 2726 (2015), Mr. Bucklew specifically alleges a “feasible,

alternative” method of execution, lethal gas.  This alternative method is specifically 

authorized by Missouri law, Mo. Rev. Stat. § 546.720.1, and will significantly 
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reduce the risk of severe pain by avoiding the circulation of the lethal agent through 

Mr. Bucklew’s impaired and abnormal vascular system.  (Doc. 52 at 7-8) 

 Mr. Bucklew suffers from a rare disease – cavernous hemangioma – that is 

unique, severe, and progressive.  Since Mr. Bucklew filed the present lawsuit in May 

2014, his condition has grown significantly worse, with the blood-engorged, 

unstable tumors in his head and throat causing daily pain, regular bleeding, and an 

ever-enlarging obstruction to his airway, causing him to struggle for air when he lies 

flat. The blood-filled tumors are prone to rupture under stress or any rise in blood 

pressure.  When this occurs, Mr. Bucklew bleeds through his facial orifices and in 

his throat, further obstructing his airway and causing him to choke.  These vascular 

abnormalities also create a great risk that the lethal drug will not circulate as intended 

in Mr. Bucklew’s body, leading to a prolonged and very painful death.    

Any attempt to execute Mr. Bucklew under Missouri’s present protocol, or by 

any means of lethal injection, will almost inevitably lead to a prolonged and tortuous 

execution, with Mr. Bucklew hemorrhaging, struggling to breathe and suffocating. 

Because lethal gas will bypass Mr. Bucklew’s impaired circulatory system, it is more 

likely than any other feasible and available alternative method to significantly reduce 

the risk of severe pain.  See Glossip, 135 S. Ct. at 2737.1  The use of lethal gas, for 

                                                           
1 A firing squad would similarly reduce the risk of severe pain, but it is not authorized under 
Missouri law.  Mo. Rev. Stat. § 546.720.1 
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instance, will likely reduce the great risk that Mr. Bucklew will choke and suffocate 

on his own blood; it is also likely to significantly reduce the likelihood of a prolonged 

and excruciating execution.  

 The use of lethal gas is both a “known” and “available” alternative, as it is one 

of the two methods specifically authorized by Missouri statute, Mo. Rev. Stat. § 

546.720.1.   Given the State of Missouri’s unwillingness to disclose the most basic 

information regarding its execution protocol and procedures – refusing to confirm, 

for instance, even the type of drug it is using, whether manufactured or compounded 

pentobarbital – and given the DOC’s refusal to obtain up-to-date medical imaging 

of Mr. Bucklew’s hemangiomas, it appears that, by far, the most “feasible” method 

with this medically fragile prisoner is to employ the alternative method of lethal gas.   

INTRODUCTION 

1. Mr. Bucklew has suffered his entire life from a dangerous, and, at times, 

debilitating congenital condition – cavernous hemangioma – that causes clumps of 

weakened, malformed vessels to grow in his head, face, neck, and throat, displacing 

healthy tissue and rupturing under stress.  Mr. Bucklew has had this condition since 

birth, and his vascular malformations have grown progressively worse throughout 

adulthood, causing constant facial pain and pressure, labored breathing, and 

impairment of his hearing and vision.   
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2.  Mr. Bucklew’s vascular malformations have proved resistant to any form 

of medical or surgical treatment.  Surgery has been rejected because the results 

would be both disfiguring and disabling, and the only medical treatment for the past 

several years has been pain management.   

3.   Mr. Bucklew’s vascular tumors are massive, occupying his nose, throat, 

and airway passages.  He hemorrhages on a regular basis, and sometimes 

experiences a major rupture with extensive bleeding.  

4.  The size of Mr. Bucklew’s tumors and the weakness of his distended 

vessels create a very substantial risk that he will suffer excruciating, even tortuous 

pain during an execution. 

5.  Because the vascular tumors partially obstruct Mr. Bucklew’s airway, he 

is at high risk of choking during an execution, particularly if the distended vessels 

in his mouth or throat rupture and bleed.  This will cause gasping, coughing and 

choking that Mr. Bucklew will experience as suffocation.  

6.  There is also a grave risk that, because of Mr. Bucklew’s severe vascular 

malformations, the lethal drug will not circulate as intended, delaying the 

suppression of the central nervous system and prolonging the execution – which will 

likely cause excruciating pain to Mr. Bucklew.  These grave risks – which establish 

that execution by lethal injection is highly likely to violate Mr. Bucklew’s rights 
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under the Eighth Amendment – are heightened even further by the use of a drug, 

pentobarbital, whose provenance Missouri has shrouded in complete secrecy.      

7. Because of his unique condition, which poses specific and substantial risks, 

Mr. Bucklew cannot be executed under Missouri’s protocol without inflicting cruel 

and unusual punishment in violation of the Eighth Amendment of the United States 

Constitution.  

8.   Mr. Bucklew’s medical condition is well documented in the Department 

of Corrections’ own records, which describe the hemangiomas as “very massive” 

and “extensive” with “bulging lesions.”  As repeatedly documented, the 

hemangiomas cause chronic facial pain, recurrent bleeding, frequent headaches and 

spells of dizziness and even loss of consciousness.  Mr. Bucklew also suffers from 

impaired hearing and vision. 

9. Various therapies to treat the hemangiomas – including chemotherapy, 

radiation therapy and sclerotherapy – have all failed, and doctors have stated that 

any effort to remove them surgically would be “mutilating and very risky as far as 

blood loss.”  Mr. Bucklew is presently on a regimen of daily narcotic pain 

medication.  

10. Mr. Bucklew’s vascular tumors have grown throughout his adult life, 

including his 19 years in prison, and have continued to grow progressively larger in 
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the last year. More recently, the growing tumors in his throat have increasingly 

interfered with his ability to speak clearly, typically causing labored breathing and 

slurred, indistinct speech.  

11.  Despite the progressive nature of his condition and Missouri’s obligations 

under the Eighth Amendment, the Department of Corrections (DOC) has obtained 

no diagnostic imaging (CT scans or MRI) in the past five years.  This is significant 

because the imaging studies are necessary to guide proper medical care and the day-

to-day management of Mr. Bucklew’s condition.  They also are essential to provide 

the information that Mr. Bucklew needs to litigate his present claims.  Indeed, even 

though Mr. Bucklew has made clear for more than a year his need for up-to-date 

imaging, the Department of Corrections still has not arranged such diagnostic 

testing, despite its constitutional obligation to do so. 

12.  By the mid-1990s, doctors noted that Mr. Bucklew’s hemangiomas were 

impinging on his airway. In 2010, an MRI established that the large degree of airway 

obstruction was beyond dispute.   Following an MRI in June 2010 – the last 

diagnostic imaging of Mr. Bucklew -- the treating physician issued a report to the 

DOC describing Mr. Bucklew’s tumors as a “large complex right facial mass” that 

extended through the right-side nasal passages, sinuses, pharynx, jaw, palate and 

throat.   As a result of the large mass, Mr. Bucklew’s “airway is severely 

compromised.” (Emphasis added).  
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 13.  Two highly trained, board-certified physicians – an anesthesiologist who 

teaches at the Emory University School of Medicine and a neuroradiologist who 

practices at St. Luke’s Hospital in St. Louis – have provided sworn statements stating 

that Mr. Bucklew’s vascular malformations create a significant risk that the lethal 

drug will not circulate properly during an execution.  This will create a great risk of 

prolonging the execution and causing Mr. Bucklew to suffer excruciating pain. 

 14.  Both doctors state in their affidavits that an examination of Mr. Bucklew 

and his vascular malformations is necessary to evaluate the specific risks to Mr. 

Bucklew during an execution by lethal injection.  An adequate examination would 

necessarily include up-to-date medical imaging.  

 15.  Dr. Joel Zivot, the Emory anesthesiologist, has reviewed Mr. Bucklew’s 

medical records and imaging studies and has also examined him at the prison.2 He 

has also spoken recently with Mr. Bucklew by telephone to obtain updated 

information regarding his symptoms.   In his sworn statements, Dr. Zivot has 

addressed the risk of Mr. Bucklew hemorrhaging during an execution as well as the 

risks posed by the severe degree of Mr. Bucklew’s airway obstruction, which could 

readily lead to choking and suffocation.   

                                                           
2  Dr. Zivot examined Mr. Bucklew in the prison cafeteria, which was the space the 
administration at Potosi Correctional Center made available.  
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16.  Following his review, Dr. Zivot provides his expert opinion in great detail, 

stating the following points:  

-- a substantial risk exists that Mr. Bucklew will suffer from “extreme or 

excruciating pain as a result of hemorrhaging or abnormal circulation of the lethal 

drug, leading to a prolonged execution”;  

-- Mr. Bucklew’s airway, partially obstructed by unstable and blood-engorged 

tumors, creates a very substantial risk that Mr. Bucklew could choke, cough and gasp 

for air during an execution; 

-- the mass in his airway continues to increase in size, likely causing the 

labored breathing and speech difficulties that Mr. Bucklew has experienced in recent 

months; 

-- during an execution by lethal injection, Mr. Bucklew is at high risk of a 

blood pressure spike, and such a spike greatly increases the risk that Mr. Bucklew 

will suffer hemorrhaging in his face, mouth and throat, leading to further coughing 

and choking and increasing the risk of suffocation; and, 

-- Mr. Bucklew’s multiple medications create a substantial risk of an adverse 

drug interaction during an execution by lethal injection. 
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(See Exhibit 1 at¶¶ 15, 17, 18,  Zivot Declaration of May 8, 2014; see also Exhibit 

4 at ¶¶ 4-17; Exhibit 5 at ¶¶ 6-21). 

17.  To monitor the delivery of the drug and flush the intravenous lines, the 

training regimen for Missouri executions has historically provided for the use of 

methylene blue as a dye in the IV line.   (Exhibit 1 at ¶ 17)   As Dr. Zivot noted, 

however, methylene blue tends to cause a rise in blood pressure – a dangerous side 

effect that would likely prompt Mr. Bucklew’s hemangiomas, already engorged with 

blood, to “rupture, resulting in significant bleeding in the face, mouth and throat.”  

If blood enters Mr. Bucklew’s airway, “it would likely cause choking and coughing, 

which Mr. Bucklew will experience as severe pain and suffocation.”  (Exhibit 1 at 

¶18; Exhibit 5 at ¶29).  Moreover, the use of methylene blue creates a great risk of a 

dangerous drug interaction with the regular medications that are prescribed to Mr. 

Bucklew, including those that are necessary to treat his psychiatric condition. 

(Exhibit 5 at ¶¶30-35). 

18.  Mr. Bucklew brings this lawsuit, as the sole plaintiff, because his situation 

is unique and the risks to him during an execution are grave.  The claims raised in 

this suit are based on his particular medical condition and are separate and distinct 

from those raised in Zink v. Lombardi, Case No. 12-4209 (W.D. Mo).   
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19.  Unlike the Eighth Amendment claims in the Zink case, which specifically 

challenged the use of compounded pentobarbital, Mr. Bucklew’s claims rest on his 

specific and unique medical condition.  Although the risks to Mr. Bucklew are 

heightened further by Missouri’s alleged use of a compounded drug of unknown 

origin, purity and potency, lethal injection by any drug creates a very substantial risk 

that Mr. Bucklew will suffer hemorrhaging, choking and suffocation during the 

execution, thereby inflicting cruel and unusual punishment in violation of the Eighth 

Amendment. 

20.  Thus, it is clear that the claims of Mr. Bucklew are wholly separate from 

the claims raised in Zink.  It is also clear from the stay of execution granted by the 

United States Supreme Court that Mr. Bucklew’s ability to prevail on his claims 

bears no relationship to the ability of the other Zink petitioners to prevail on theirs. 

Indeed, the two cases rest on completely separate and distinct facts and legal 

theories.  

21.  Mr. Bucklew further alleges that the claims raised in Zink may have been 

moot at the time they were raised.  To the extent that those claims rested on the claim 

that Missouri was using compounded pentobarbital, reasonable inferences from the 

known facts – including Missouri’s steadily growing inventory of pentobarbital, 

much of which has been stockpiled for months – strongly suggest that since 
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approximately February 2014, Missouri has been using manufactured pentobarbital, 

not compounded pentobarbital.   

22.   Alone among all of the states conducting executions and using 

pentobarbital, Missouri has had ongoing, unimpeded access to a steady supply of 

pentobarbital, permitting it to build up its inventory to an amount sufficient to 

conduct 16 or more executions.  The stockpiling of pentobarbital is inconsistent with 

the use of the compounded form of the drug, which has a very short shelf life.   

23.  What is also telling – and seems to confirm that the DOC is no longer 

using compounded pentobarbital – is that Missouri has recently begun hedging in its 

pleadings, stating in a filing with the United States Supreme Court that it did not 

“admit or deny” that Missouri is using compounded as opposed to manufactured 

pentobarbital.3 

24.  In Mr. Bucklew’s case, the State of Missouri has similarly made its 

arguments in carefully couched language, and recently suggested that it was Mr. 

Bucklew, not the State of Missouri, who originated the allegation that Missouri uses 

the compounded form of pentobarbital in carrying out executions.  In its second 

                                                           
3 3  Although Missouri has maintained since October 2013 that its lethal drug is a 5 gram dose of 
compounded pentobarbital, it has recently hedged about this, stating in its brief in opposition to 
the petition for writ of certiorari in Zink v. Lombardi, Case No. 14-9223, that it “does not admit 
or deny the chemical now used is compounded as opposed to manufactured [pentobarbital].”  
Brief in Opposition (filed April 30, 2015).  
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Motion to Dismiss, Defendants state: “Bucklew does not limit his allegations to 

compounded pentobarbital, which is the type of pentobarbital he alleges will be used 

in the execution.”  (Doc. 47 at 8)(emphasis added). This coy deflection by 

Defendants further cements the wall of secrecy surrounding Missouri executions.  

25.  The extreme secrecy regarding the nature of the pentobarbital used by 

Missouri is troubling, as the sole FDA-approved source of pentobarbital, 

manufacturer Akorn, prohibits its suppliers from selling to correctional institutions. 

http://investors.akorn.com/phoenix.zhtml?c=78132&p=irol-newsArticle&ID=2022522 This 

suggests that Missouri’s growing inventory of pentobarbital may have been procured 

through improper means.  If Missouri is using manufactured pentobarbital, then it is 

either: obtaining pentobarbital manufactured by Akorn in violation of Akorn’s 

purchasing agreements, or it is using pentobarbital manufactured for veterinary use 

that is not approved for use in humans, or it is obtaining pentobarbital illegally from 

a non-FDA approved, foreign source.   

26.  Putting aside the issue of the drug’s origin, Mr. Bucklew’s medical 

condition is so grave and the risks of hemorrhage and airway obstruction are so great 

that execution by lethal injection with any drug creates a very substantial risk that 

Mr. Bucklew will suffer a tortuous and prolonged execution, in violation of the 

Eighth Amendment’s prohibition on cruel and unusual punishment.   
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27. To properly proceed with his Eighth Amendment claims – supported 

primarily at this point by a physician who has not been granted access to conduct a 

full examination – Mr. Bucklew needs a complete medical exam complete with 

appropriate imaging studies.  (Exhibit 1 at ¶¶20-21, 31; Exhibit 4 at ¶17; Exhibit 5 

at ¶¶16-18, 38). 

   28.  To adequately identify and evaluate the risks that are unique and 

specific to Mr. Bucklew – and therefore to provide the further factual underpinning 

for his Eighth Amendment claims – Mr. Bucklew must be provided a high resolution 

CT scan of his chest, head, neck and brain as well as an angiogram to assess the 

degree of vascularity of Mr. Bucklew’s hemangiomas.   (Exhibit 1 at ¶¶ 20-21; 

Exhibit 4 at ¶17; Exhibit 5 at ¶¶16-18, 38).  Obtaining this information will allow 

Mr. Bucklew to establish that execution by lethal injection creates a “substantial risk 

of serious harm” and an “objectively intolerable risk of harm” and is “sure or very 

likely to cause serious illness and needless suffering.”  Baze v. Rees, 553 U.S. 35, 

50-52 (2008).   

29.  Although Mr. Bucklew’s counsel lack the medical and scientific expertise 

necessary to conduct in-depth research evaluating alternative methods of execution,4 

                                                           
4 Although Dr. Zivot has been both willing and able to thoroughly acquaint himself with Mr. 
Bucklew’s medical condition and render opinions regarding the severe risks posed by lethal 
injection, he has also made clear, that, as a medical doctor, he is “ethically prevented from 
prescribing or proscribing a method of executing a person.”  Exhibit 5 at ¶5.  Dr. Zivot also 
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the research they have been able to conduct allows them to conclude that lethal gas 

is a “feasible” and “alternative” method that is highly likely to “significantly reduce 

the risk of severe pain” as it bypasses Mr. Bucklew’s circulatory system.  With 

execution by gas, the lethal agent enters the body through the lungs, presumably 

causing death without prolonged or excruciating pain.   

30.  Lethal injection is not only authorized by the State of Missouri, the DOC 

also appears to have an execution chamber available for the use of lethal gas. (See 

Exhibit 6, photograph of Missouri gas chamber).  Indeed, section 546.720.1 states 

that the director of the DOC is “directed to provide a suitable and efficient room or 

place…and the necessary appliances for carrying into execution the death penalty 

by means of the administration of lethal gas or…lethal injection.”  Further, Missouri 

Attorney General Chris Koster has publicly stated that the gas chamber is an “option 

we have to enforce Missouri law” if death by lethal injection is not feasible or 

possible.  See Associated Press, “Missouri Could Resort to Gas Chamber Attorney 

General Warns.” St. Louis Post Dispatch, July 3, 2013, available at: 

http://www.stltoday.com/news/local/crime-and-courts/missouri-could-resort-to-

                                                           

points out that he is a member of the American Society of Anesthesiology, and that if any board-
certified anesthesiologist participated in lethal injection he or she would lose board certification.  
Id.  Dr. Zivot is bound by his profession’s ethics.  Although he can identify and opine on the 
risks associated with lethal injection under Missouri’s protocol, he attests that he “cannot advise 
counsel or the Court on how to execute Mr. Bucklew in a way that would satisfy Constitutional 
requirements.”  
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gas-chamber-attorney-general-warns/article_7470560c-2ae3-5b38-91f5-

0c8d77a91c86.html.  Under these circumstances, it would appear that the use of 

lethal gas is certainly “feasible.”   

JURISDICTION AND VENUE 

31.  Jurisdiction is conferred by 28 U.S.C. §1331 and §1343, which provide 

for original jurisdiction of this Court in suits based respectively on federal questions 

and authorized by 42 U.S.C. §1983, which provides a cause of action for the 

protection of rights, privileges or immunities secured by the Constitution of the 

United States.  Jurisdiction is further conferred by 28 U.S.C. §2201 and §2202, 

which authorize actions for declaratory and injunction relief. 

32.  Venue is proper in the Western District of Missouri under 18 U.S.C. 

§1391(b)(1)-(3) in that defendant Lombardi resides in the territorial jurisdiction of 

this district, and defendant Lombardi’s decisions regarding Missouri’s execution 

protocol are made within this court’s territorial jurisdiction. 

PARTIES 

33.  Plaintiff Russell Bucklew is a resident of the State of Missouri and 

presently resides at Potosi Correctional Center in Mineral Point, Missouri.  He is 

sentenced to death, and was scheduled to die by lethal injection on May 21, 2014, 

but obtained on that date a stay of execution from the United States Supreme Court, 
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pending the outcome of his appeal to the Eighth Circuit Court of Appeals, Bucklew 

v Lombardi, Case No. 14-2163.  Mr. Bucklew has exhausted his claims 

administratively through Potosi’s grievance procedures.  

34.  Defendant George Lombardi is the Director of the Department of 

Corrections (DOC) of the State of Missouri.  His office is located at the DOC’s 

central office at 2729 Plaza Drive, Jefferson City, Missouri. 

35.  A Missouri statute, Mo. Rev. Stat. §536.720, authorizes and directs the 

Director of the DOC to prescribe and direct the means by which the Department 

carries out executions within the statutorily prescribed methods of lethal gas or lethal 

injection.  Director Lombardi fulfills that statutory role and carries out those 

responsibilities.  

36.  Defendant David R. Dormire is the Director of the Division of Adult 

Institutions at the Department of Corrections of the State of Missouri.  His office is 

also at the DOC’s central office in Jefferson City, Missouri.   

37.  Defendant Dormire is the chief executive officer of the Division of Adult 

Institutions, and has command-and-control authority over the DOC officials, 

officers, contractors and employees who are involved, directly or indirectly, with 

carrying out executions. 
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38.  Defendant Terry Russell is the Warden of the Eastern Reception and 

Diagnostic & Correctional Center (ERDCC), 2727 Highway K, Bonne Terre, 

Missouri.  The State of Missouri has conducted its executions at ERDCC since April 

2005. 

39.  By virtue of his authority over the staff at ERDCC, defendant Russell is 

responsible for the manner in which executions are conducted in Missouri. 

40.  All defendants are sued in their official and individual capacities.  All 

actions taken by them are taken under color of state law.  

FACTUAL BACKGROUND 

Russell Bucklew’s Medical Condition  

41.  Mr. Bucklew has suffered from the symptoms of congenital cavernous 

hemangioma his entire life, including frequent hemorrhaging through his facial 

orifices, disturbances to his vision and hearing, difficulty breathing, pain and 

pressure in his head, constant headaches, dizziness, and episodes of loss of 

consciousness.  He frequently bleeds through his mouth, nose and ears, and has 

sometimes bled even through his eyes.     

42.  The hemangiomas—which are clumps of weak, malformed vessels – fill 

Mr. Bucklew’s face, head, neck and throat, displacing healthy tissue and stealing 
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blood flow from normal adjacent tissues, depriving those tissues of necessary 

oxygen.  (Exhibit 1 at ¶13).    

43.  The hemangiomas are vascular tumors, and, by their nature, these tumors 

continuously expand.  Although the tumors are classified as benign, their growth is 

locally invasive and destructive.   

44.  Over the years, Mr. Bucklew’s doctors have noted recurrent episodes of 

bleeding and associated hospitalizations.  One doctor consulted about the bleeding 

stated: “I have real concerns that this I/M [inmate] may have future uncontrollable 

bleeding.”  (Emphasis added).  Another doctor noted the “increasing frequency of 

bleeding [in the] oral cavity and nose.”    

45.   Mr. Bucklew’s hemangiomas grow throughout his head, neck and throat, 

protruding even into his airway, causing labored breathing and requiring him to sleep 

with his upper body elevated.  Doctors have repeatedly noted the looming threat 

from the growing obstruction in Bucklew’s airway.    A specialist examining 

Bucklew in 2010 stated that a “complex right facial mass” extended to the 

parapharyngeal space and occupied a large area with the “oropharynx and 

hypopharynx” right above the epiglottis. As a result, Mr. Bucklew’s airway, partially 

obstructed for many years, was now “severely compromised.” (Emphasis added).  
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In the last five years, Mr. Bucklew has particularly suffered from labored breathing 

and cannot sleep lying flat as the tumor then fully obstructs his airway.        

46.  Over the years, doctors have attempted treatment on many occasions, only 

to conclude that the available treatments – chemotherapy, sclerotherapy, radiation 

therapy and surgery – have all failed and that they offer no appreciable chance of 

success.   

47.  In 1991, a specialist who examined Mr. Bucklew and treated his 

hemangioma for many years noted that any attempt to surgically remove the vascular 

tumor “would require extensive surgery which would be mutilating and very risky 

as far as blood loss.” (Emphasis added).  

48.  In April 2012, another doctor’s report notes the minimal success of the 

various attempts at treatments and states: “The large size makes the hemangioma not 

amenable to sclerotherapy.”  The report also notes that surgery would result in “large 

concomitant disability and disfiguration.” 

49.  Doctors have described the hemangiomas as “very massive,” “extensive” 

and a “large complex…mass.”   In March 2003, a physician caring for Mr. Bucklew 

wanted him examined immediately by a specialist because of the progression of the 

vascular tumor, which the doctor believed “could be potentially fatal to the patient.” 

(Emphasis added).    
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50.  In 2011, a doctor described the alarming expansion of the hemangioma, 

stating it encompassed “the entire soft palate and uvula, which are impossible to 

visualize due to the expansion of the lesion.”  The doctor further noted: “This lesion 

also extends into the right cheek and entire right maxilla.  This has been present for 

20 plus years but has increasingly grown larger and larger.”  (Emphasis added).  

51.  Throughout the medical records, doctors repeatedly warn of the ongoing 

expansion of the vascular tumor.  There are also many references to “recurrent 

bleeding,” pain associated with bleeding, and increasing frequency of oral and facial 

hemorrhages.   

52.  The possibility of another attempt at treatment was dismissed in April 

2011, when Mr. Bucklew’s doctor observed “there was minimal benefit from the 

previous sclerotherapy” and that the “large size” of the hemangioma precluded 

effective treatment with sclerotherapy.   

53.   A physician’s report in 2011 noted Mr. Bucklew’s increasing anxiety 

regarding the growth of the hemangiomas and the obstruction of his airway: “He is 

also afraid that the hemangioma will occlude his throat and he cannot breathe.”  

Subsequent reports document difficulty with “bleeding management,” and a report 

in March 2013 describes an episode of severe pain, with lightheadedness and loss of 

consciousness.  Doctors ordered narcotic drugs for pain. 
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54.  Periodically, the blood-filled tumors rupture, and Mr. Bucklew bleeds in 

his throat and through his facial orifices.  Medical personnel provide gauze and 

biohazard bags so that he can collect the bloody discharge.   

55. Mr. Bucklew frequently suffers from nausea, dizziness and bouts of 

excruciating pain.  He is treated with narcotic pain medication, which he must take 

three times per day.   

 56.  In recent months, Mr. Bucklew’s condition has continued to worsen, a 

course long predicted by his doctors given the progressive nature of cavernous 

hemangioma.  He is experiencing increased episodes of pain and dizziness and has 

ongoing problems with balance and coordination.  The bleeding in his nasal and oral 

cavities has grown worse, and the bloody tumors are now pressing into Mr. 

Bucklew’s right eye, causing problems with his vision.   

57.  In addition, the “massive hemangioma” growing in Mr. Bucklew’s airway 

increasingly causes “stridor” (noisy and labored breathing), and it often makes it 

difficult for Mr. Bucklew to speak clearly.  (See Exhibit 5 at ¶21).  

58.  Along with the tumor growth, Mr. Bucklew has also experienced a vast 

array of new and deeply troubling psychiatric symptoms in recent months.   

Although he previously suffered from extreme anxiety and mood swings, Mr. 

Bucklew’s mental issues have grown dramatically worse since May 2014.  
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59.  Following his return to Potosi Correctional Center from the death house 

at Bonne Terre (where he came within hours of execution), Mr. Bucklew has 

suffered from auditory and visual hallucinations, flashbacks, nightmares, and 

episodes of uncontrollable crying.  In a short period of time, he lost 20 pounds and 

suffered constant insomnia.  A prison psychiatrist diagnosed him with “stress-

induced psychotic reaction.”  For the past 10 months, Mr. Bucklew has been on a 

heavy regimen of psychiatric drugs, including medication used to treat psychosis, 

schizophrenia and bipolar disorder. 

Missouri’s Lethal Injection Protocol  

60.  Missouri’s lethal injection protocol calls for the administration of 5 grams 

of pentobarbital,5 divided into two syringes, and administered through an IV line 

into the execution chamber, where the prisoner is alone and strapped to a gurney.  

No medical personnel are close at hand, and the prisoner is monitored remotely from 

the “execution support room.”  Although medical personnel insert the IV lines at the 

outset, the lethal drug itself is injected by non-medical personnel pushing syringes 

into the IV line at a pre-determined flow rate.   

                                                           
5 Missouri’s protocol is silent on whether the pentobarbital is compounded or manufactured.  It 
appears that the written protocol would allow the use of either form of the drug.  
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61.  The procedure itself begins with the insertion of the IV lines – one in each 

arm (or a central line in the femoral, jugular or subclavian vein if venous access in 

the arms is limited).  About 15 to 30 minutes before the lethal drug is injected, a 

saline solution, which has historically been colored with methylene blue (or another 

dye), is injected into the prisoner to determine if the lines are clear.  The gurney is 

positioned so medical personnel can remotely observe the prisoner’s face, directly, 

“or with the aid of a mirror.”   Medical personnel “monitor” the prisoner remotely 

during the execution.     

62.  Non-medical personnel administer the lethal drug through syringes into 

the IV lines.  After the administration of the initial 5 grams of pentobarbital, the non-

medical personnel flush the IV lines with saline and methylene blue.  Shortly 

thereafter, the execution chamber’s curtains are closed and medical personnel check 

the prisoner to see if he is dead.  

63.  If the prisoner is not dead, then non-medical personnel then inject an 

additional 5 grams of pentobarbital through two additional syringes.   

64.  During the administration of the lethal drug, no one is in the execution 

chamber other than the prisoner, and no medical personnel are at hand.  The prisoner 

is monitored only remotely from the “execution support room.”  The members of the 

execution team only enter the execution chamber when the curtains are closed and 
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only to determine if the prisoner has died.  They check after administration of the 

first 5 grams of pentobarbital, and then again after the administration of the second 

5 grams of pentobarbital.   

65. If the prisoner does not die after the administration of 10 grams of 

pentobarbital, Missouri’s protocol provides no further guidance.  The protocol is 

completely silent on what procedures to follow in the event the lethal drugs do not 

properly enter the prisoner’s body or do not properly circulate within the body. 

66.  If the prisoner is not killed by the execution, there is no protocol or 

equipment for resuscitating the prisoner.   

67.  If the execution is halted, and the prisoner remains alive, the State of 

Missouri must resume medical care of the prisoner, as it is obligated to do under the 

Eighth Amendment of the United States Constitution.  Missouri’s protocol is 

completely silent on this possible scenario.  

68.    A 2014 execution in Oklahoma was halted because the lethal drugs did 

not properly enter the prisoner’s body and did not cause death.  The prisoner, Clayton 

Lockett, reportedly died of a heart attack after the attempt to execute him failed.  

After Mr. Lockett groaned and writhed and it was clear he was still alive, Oklahoma 

officials hastily closed the window blinds on the execution chamber.  They 

reportedly considered taking Lockett to the hospital to resuscitate, but it was too late.  
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A subsequent review of the botched execution concluded that an improperly placed 

intravenous line allowed the drugs to perfuse surrounding tissue rather than flowing 

directly into Lockett’s bloodstream.  The problems with the Lockett execution could 

recur – in an even more horrific fashion – with an attempt to execute Mr. Bucklew, 

given his gross vascular abnormalities and the risk of venous rupture.  

69.  Mr. Bucklew’s unique vascular malformations create a substantial risk 

that the execution will not proceed as intended, and that the lethal drug will not 

properly enter or circulate in Mr. Bucklew’s body, leading to an ugly, prolonged and 

excruciating execution.   The weak, malformed veins in Mr. Bucklew’s head and 

throat could easily rupture – leading to facial bleeding, internal hemorrhaging, 

choking and suffocation. 

70.  The risk that the lethal drug will not properly enter Mr. Bucklew’s veins 

is heightened by the apparent abandonment – at least at present – of the use of any 

dye in the IV line.  (It is not known whether this change is temporary or permanent, 

and, of course, the use of methylene blue carries its own risks).   Although the 

execution team training records show that they have been trained to carry out their 

tasks aided by the use of a dye in the IV line – which helps team members determine 

if the solution is flowing properly into the prisoner’s veins as opposed to diffusing 

in the surrounding tissue  -- records recently obtained through a request under 

Missouri’s Sunshine Act, Mo. Rev. Stat. 610.010 et seq., show that the Department 
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of Corrections has not possessed either methylene blue or indigo carmine since 

February 2015.   Nothing in the protocol specifically addresses the use of dye or how 

team members – including its non-medical members – can safely run the IV line and 

inject the lethal drug in the absence of a visual indicator that the line is flowing 

properly.  

71.  Further, there is no aspect of Missouri’s execution protocol that addresses 

how to handle the risks posed by a prisoner’s unique medical or physical condition, 

particularly a congenital vascular malformation such as Mr. Bucklew’s, which 

creates very grave risks.  The last-minute protocol adjustments proposed by the State 

of Missouri in May 2014, as discussed below, not only fail to ameliorate any 

potential risks to Mr. Bucklew, they actually increase the risk of an extended, 

excruciating procedure that will be visually horrifying to witnesses and tortuous for 

Mr. Bucklew.  

72.  Although Mr. Bucklew’s medical records run into the thousands of pages, 

the “Pre-Execution Summary of Medical History” – to be reviewed by medical 

personnel on the execution team – is merely one page, asking such simple questions 

as whether the “offender recently had a cold or flu” or suffered from “back pain.” 
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73.  There is no consideration of adverse medication interactions or serious 

chronic conditions or grave illness.  A “yes” answer to any of the screening questions 

must be answered in three lines at the bottom of the page.  

74.  Missouri’s protocol is grossly inadequate to address the significant risks 

to Mr. Bucklew during an execution – risks that could cause a prolonged and 

excruciating procedure, in which Mr. Bucklew hemorrhages through his mouth, 

nose, eyes or ears, and chokes or suffocates on his own blood. 

75.  No medical assistance will be at hand – instead the “medical personnel” 

will be watching from the “execution support room,” unable to lend any aid to Mr. 

Bucklew.  

Affidavit of Dr. Gregory Jamroz 

76.  Gregory Jamroz, M.D. is board-certified radiologist.  He practices in the 

specialty of neuroradiology at St. Luke’s Hospital in St. Louis, Missouri. 

77.  After reviewing the medical records of Mr. Bucklew, Dr. Jamroz 

concluded to a reasonable degree of scientific certainty that the use of a blood-borne 

sedative or other drug would not likely bring about a rapid, humane death for Mr. 

Bucklew, given his unique medical condition.  (Exhibit 2 at ¶ 23).   Dr. Jamroz stated 

that Bucklew’s vascular malformations cause “shunting” of the blood, which would 

likely affect the circulation of the lethal drug to the brain.    
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78.  Dr. Jamroz opined that an examination was essential to determine the 

precise quantity of shunting.  But regardless of the “quantity of shunting, [the] 

presence of vascular malformations compromises the supply of blood to the brain.”  

(Exhibit 2 at ¶ 21).  These malformations have been present in Mr. Bucklew’s head 

and neck since infancy. (Exhibit 2 at ¶ 14).  The hemangiomas are “tangle[s] of 

arteries and veins” with “low vascular resistance,” which leads to “shunting” of the 

blood and decreased blood flow to the brain.    (Exhibit 2 at ¶¶ 15-19) 

79.  Dr. Jamroz concluded: “[I]t is my opinion to a reasonable degree of 

scientific certainty that reliance on a blood-borne sedative or other substance to bring 

about a rapid and painless death in Mr. Bucklew’s case is questionable, and that in 

light of the pre-existing medical condition discussed in this declaration, examination 

of the vascular malformations is indicated….”  (Exhibit 2 at ¶ 23). 

Affidavit of Dr. Joel Zivot 

80.  Dr. Joel Zivot is a board-certified anesthesiologist who teaches at the 

Emory University School of Medicine and serves as Medical Director of the Cardio-

Thoracic Intensive Care Unit at Emory University Hospital. 

81.  Dr. Zivot has reviewed Mr. Bucklew’s medical records as well as 

Missouri’s Execution Protocol and related documents.  Also, in May 2014, he 

examined Mr. Bucklew at Potosi Correctional Center, although a full exam could 
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not be conducted because of the inadequate lighting, limited facilities and 

restrictions imposed by the DOC.  (As reflected in footnote 2, supra, the examination 

occurred in the prison cafeteria).       

82.  Based on his review of Missouri’s execution protocol and Mr. Bucklew’s 

medical records, Dr. Zivot opines that a “substantial risk exists that, during [an] 

execution, Mr. Bucklew will suffer from extreme or excruciating pain as a result of 

hemorrhaging or abnormal circulation of the lethal drug, leading to a prolonged 

execution.”  (Exhibit 1 at ¶15; see also Exhibit 5 at ).  

83. Dr. Zivot identifies unique dangers arising from Mr. Bucklew’s partially 

obstructed airway, including “a very substantial risk that during an execution he 

could suffocate.”  (Exhibit 1 at ¶15).   Dr. Zivot also observes that Mr. Bucklew is 

prescribed several medications, including medications for pain, and there a 

“substantial risk he will suffer an adverse event from drug interactions.”  (Exhibit 1 

at ¶15).  Since Dr. Zivot issued his initial Declaration, the number and dosage of Mr. 

Bucklew’s medications have increased, creating an even greater risk of adverse 

medication interactions, as discussed further below.   

84.  Before the lethal drug is even injected, Mr. Bucklew is at risk from the 

use of methylene blue, which has historically occupied a critical role in Missouri’s 

execution procedures.  Methylene blue is part of the saline mixture supposedly used 
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to check the flow in the IV line and to ensure that the lethal drug is properly flowing 

into the vein rather than simply spreading into the surrounding tissues.  Although 

methylene blue would not pose a risk to most inmates, it poses a unique and grave 

risk to Mr. Bucklew.  Methylene blue is a nitric oxide scavenger and will likely 

“cause a spike in blood pressure if injected.”  (Exhibit 1, ¶16; Exhibit 5 at ¶¶ 28-29; 

see also Exhibit 3 at ¶¶ 8-9, 20, Declaration of Dr. Larry Sasich).6  

85.   Blood pressure is not monitored during lethal injection.  Yet, any spike 

in blood pressure raises a great risk of hemorrhage for Mr. Bucklew, as the 

hemangiomas are a “plexus of blood vessels that are abnormally weak and can easily 

rupture, even when the blood pressure is normal.”   (Exhibit 1, ¶17).   

86.  If Mr. Bucklew’s “blood pressure spikes after the methylene blue 

injections, the hemangiomas, now further engorged with blood, are likely to rupture, 

resulting in significant bleeding in the face, mouth and throat.”  If blood enters Mr. 

Bucklew’s airway, “it would likely cause choking and coughing, which Mr. Bucklew 

will experience as severe pain and suffocation.”  (Ex. 1¶ 18) (Emphasis added).   The 

suffocation risk is further heightened by the fact that Mr. Bucklew’s airway is 

                                                           
6  Missouri has grown progressively more secretive about its execution procedures, and it is not 
known whether methylene blue is presently being used by the execution team.  The team has 
historically trained with it, however, and DOC records from 2013 and 2014 show that the DOC 
maintained a stock of methylene blue and/or indigo carmine for execution purposes.   
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severely obstructed, and any further swelling of the hemangiomas or rupturing of 

the tumors would likely cause Mr. Bucklew to gasp and struggle for air.   

87.  Mr. Bucklew’s vascular malformations also give rise to a great risk that 

the lethal drug will not circulate as intended.  The cavernous hemangiomas create 

“alternative low-resistance pathways to injected drugs.”  It is highly likely “that this 

abnormal circulation will inhibit the effectiveness of the pentobarbital….” (Exhibit 

1 at ¶ 19). 

88.   The “reduced effectiveness of the pentobarbital and the delayed 

depression of the central nervous system will create a substantial risk of a prolonged 

and extremely painful execution for Mr. Bucklew.”  (Exhibit 1 at ¶19). 

89.  All of these risks are further augmented by the fact that Mr. Bucklew 

takes several medications to manage his medical condition, including narcotic pain 

medication and several psychiatric medications.  This creates a substantial risk of 

adverse events resulting from drug interactions.  (Exhibit 1 at ¶ 22).  The risk of a 

dangerous drug interaction has increased greatly in the last year, as additional, potent 

drugs have been prescribed to address Mr. Bucklew’s worsening psychiatric 

problems, including stress-induced psychotic reaction and post-traumatic stress 

disorder.  The need for a thorough evaluation of all of Mr. Bucklew’s medications 
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is addressed further below, and will require consultation with experts as well as 

additional discovery from the Department of Corrections.      

90.  The lethal drug itself poses additional problems.  Pentobarbital is not an 

analgesic (pain reducer), but is, in fact, an antalgesic, that is, it tends to exaggerate 

or worsen pain. (Exhibit 1 at ¶ 23).   Mr. Bucklew’s medications may interact with 

pentobarbital – an antalgesic – in a manner that increases pain, causing a substantial 

risk that Mr. Bucklew will experience an extremely painful death.  (Exhibit 1 at ¶ 

24).   

91.  The risks arising from drug interactions and the antalgesic effects of 

pentobarbital are further exacerbated by the use of a compounded drug (assuming 

that Missouri is indeed still using compounded pentobarbital).  A compounded drug, 

unlike a manufactured drug, carries no guarantees of its safety, potency, or purity.  

(Exhibit 1 at ¶¶23-25; Exhibit 3 at ¶¶ 12-20, Declaration of Dr. Larry Sasich). 

92.  To date, Defendants have accorded little or no attention to the risks that 

attend the execution of Russell Bucklew, other than proposing hasty, last minute 

changes to the protocol aimed at rushing Mr. Bucklew into the execution chamber 

when he faced a May 21, 2014 execution date.     

93.  Just two weeks before that scheduled date, on May 7, 2014, counsel in 

the Missouri Attorney General’s Office contacted counsel for Mr. Bucklew and 
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inquired about conducting a venous study of Mr. Bucklew’s arms.  There was no 

request to conduct any scans of the engorged and unstable vascular malformations 

in Mr. Bucklew’s head, neck and throat.  

94.  Indeed, the Department of Corrections has obtained no imaging studies 

of Mr. Bucklew’s cavernous hemangiomas since 2010 when an MRI was performed.  

The imaging report described Mr. Bucklew’s hemangioma as “a large complex right 

facial mass” and noted that Mr. Bucklew’s airway was “severely compromised.” 

95.   In contrast to the indifferent conduct of the Missouri Department of 

Corrections, counsel for Mr. Bucklew endeavored to obtain a timely examination of 

Plaintiff in May 2014.  Although hindered by a lack of resources and the inability to 

examine Mr. Bucklew in a properly equipped medical setting, Dr. Zivot was able to 

conduct at least a limited visual examination and medical interview. 

96.    Following that examination, on May 12, 2014, Dr. Zivot provided a 

supplemental affidavit stating additional opinions and observations.  (See Exhibit 4). 

97.  Dr. Zivot noted that, during the examination, Mr. Bucklew’s blood 

pressure was elevated, 140/100 on both arms, representing severe hypertension.  

(Exhibit 4 at ¶ 4).  Certainly, an increase in blood pressure was not surprising, given 

the stress of the then-scheduled execution and Mr. Bucklew’s                                                                      

fear and discomfort.    
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98.  Examining the interior of Bucklew’s mouth and throat, Dr. Zivot noted a 

“very large vascular mass” that arises “through the hard palate, extends into the 

upper maxilla on the right, and fully encompasses the uvula and distorts the anatomy 

of Mr. Bucklew’s airway.”  (Exhibit 4 at ¶ 4). 

99.  Mr. Bucklew’s airway is “severely compromised or obstructed due to the 

hemangiomas.”  The airway “is also friable, meaning it is weak and could tear or 

rupture.  If you touch it, it bleeds.”  (Exhibit 4 at ¶ 6).  

100.  Dr. Zivot observed that if Mr. Bucklew were his patient, “managing his 

airway would be a top priority during any medical procedure” and would require the 

“highest level of vigilance from a medical team.”  (Exhibit 4 at ¶ 7).   Indeed, the 

only way to properly perform a medical procedure on Mr. Bucklew would be to 

perform it in a hospital with a fully equipped surgical suite and the ability to do an 

emergency tracheostomy if necessary.  (Exhibit 4 at ¶ 8).  

101.  During an execution, Mr. Bucklew will be at “great risk of choking and 

suffocating because of his partially obstructed airway and complications caused by 

the hemangiomas.”  (Exhibit 4 at ¶ 9).  At the same time, the use of any tube or other 

standard airway equipment typically used to maintain an open airway will only 

create more problems “as the placement of any device in the pharynx will cause 
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instant bleeding” and such bleeding would further constrict the airway and also 

impair the visibility of it.  (Exhibit 4 at ¶10).  

102.  Executions are conducted on a gurney, and the risks arising from Mr. 

Bucklew’s airway are even greater if he is lying flat.   (Exhibit 4 at ¶ 11).   Because 

of the hemangiomas, Mr. Bucklew is unable to sleep in a normal recumbent position 

because the tumors cause greater obstruction in that position. (Exhibit 4 at ¶ 11).   

“Mr. Bucklew’s airway tumors are of a dynamic nature.  That is, they worsen when 

he is recumbent, even when recumbent for only a few moments.”  (Exhibit 4 at ¶ 

11). 

103.  Dr. Zivot further opines that any increase in Mr. Bucklew’s blood 

pressure, such as from stress, will only further aggravate the vascular tumors and 

increase the risk of airway obstruction.  If any secretions enter the airway or he starts 

breathing hard – because of stress or any other cause – his airway will become even 

more constricted.  (Exhibit 4 at ¶ 12).  This will likely start a “dangerous cycle in 

which more strenuous attempts to breathe by Mr. Bucklew will only increase the 

degree of his airway obstruction….[T]he harder he tries to breathe, the less air he 

will get.”  (Exhibit 4 at ¶ 12).  

104.  Any effort to prevent such a gruesome scenario for Mr. Bucklew in any 

medical setting would require physicians experienced in airway management to be 
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at arm’s length proximity to Mr. Bucklew and prepared to perform an emergency 

tracheostomy.  (Exhibit 4 at ¶ 14). 

105.  Missouri’s execution protocol provides no contingency for a failed 

execution or any situation in which a prisoner starts gasping for air or experiences 

hemorrhaging.  (Exhibit 4 at ¶ 13). 

106.  Based on Mr. Bucklew’s unique and severe condition, there is no way 

to proceed with Mr. Bucklew’s execution under Missouri’s lethal injection protocol 

“without a substantial risk to Mr. Bucklew of suffering grave adverse events during 

the execution, including hemorrhaging, suffocating or experiencing excruciating 

pain.”  Exhibit 4 at ¶ 16).   

107.  Under any scenario or with any type of lethal drug, execution by lethal 

injection poses an enormous risk that Mr. Bucklew will suffer extreme, excruciating 

and prolonged pain – all accompanied by choking and struggling for air. 

108. Mr. Bucklew’s condition is inoperable and incurable.  Indeed, it is 

steadily progressive and will likely ultimately cause his death.  There is no medical 

procedure that will allow his blood-engorged tumors to be excised or reduced in size.  

Therefore, any execution of Mr. Bucklew by lethal injection, regardless of the drug 

used, violates the Eighth Amendment’s prohibition on cruel and unusual 

punishment. 
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Nature of Mr. Bucklew’s Claims: Separate and Distinct from Zink  

109.  Because Mr. Bucklew’s claims concern the specific and unique risks 

posed to him by lethal injection, and those risks exist regardless of the drug used, his 

claims are entirely separate and distinct from those  raised in Zink v. Lombardi, Case 

No. 12-4209.   

110.  Mr. Bucklew understands that if both cases had not been dismissed, that 

it might have been efficient to consolidate them for discovery purposes, given the 

general subject matter and common parties.  The Zink discovery was limited, 

however, and no discovery has yet occurred in the Bucklew case.7 

111.  When Mr. Bucklew filed his suit on May 9, 2014, the Zink case was still 

pending before this Court and was not finally dismissed as to all claims until May 

16, 2014.  (Case No. 12-4209).  Had this Court wished to consolidate the two cases, 

it could have done so.  Similarly, the two cases could have been consolidated in the 

Eighth Circuit, and they were not.  Moreover, the Eighth Circuit granted relief to 

Mr. Bucklew while denying relief to the other Zink plaintiffs, clearly suggesting that 

Mr. Bucklew is situated differently than the other prisoners challenging Missouri’s 

execution procedures.  Zink v. Lombardi, Case No. 14-2220 (March 6, 2015) 

                                                           
7   
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(affirming dismissal of case); Bucklew v. Lombardi, Case No. 14-2163 (reversing 

and remanding for further proceedings).   

112.  Further, as is apparent, entirely different facts and legal theories support 

Mr. Bucklew’s claims as compared with the plaintiffs’ claims in Zink.  None of the 

Zink plaintiffs challenged Missouri’s execution protocol based on their unique 

medical condition. To the contrary, their claims were almost entirely based on the 

variety of risks posed by the use of compounded pentobarbital.  While those risks 

are not wholly irrelevant to Mr. Bucklew’s case, Mr. Bucklew’s claims under the 

Eighth Amendment exist regardless of the particular drug used.  The great likelihood 

that Mr. Bucklew will suffer extreme and tortuous pain during an execution is based 

on the dangers caused by his abnormal circulatory system, his malformed veins, the 

blood-engorged tumors that fill his head and throat, and the severe obstruction of his 

airway.  These physical conditions, by themselves and irrespective of the drug used, 

place Mr. Bucklew at grave risk during an execution by lethal injection.  

Mr. Bucklew’s Condition Worsening in the Past 12 Months 

113.  Since Mr. Bucklew filed the present lawsuit in May 2014, his medical 

condition has significantly worsened, with the blood-filled tumors growing larger 

and more unstable and causing additional pain, balance problems, impairment to his 

vision and problems with breathing.  Following a recent telephone call with Mr. 
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Bucklew, Dr. Zivot noted that the increasing size of the hemangioma obstructing 

Mr. Bucklew’s airway was causing “stridor” or noisy breathing. (Exhibit 5 at ¶¶ 20-

21).   Because of the growing obstruction, Mr. Bucklew frequently has difficulty 

speaking clearly.   

114.   Mr. Bucklew’s medical records from May 2014 to the present refer to 

increased dizziness, episodes of stumbling and falling, increased facial pain, 

bleeding from his mouth, and pressure on his right eye from an encroaching 

hemangioma.   

115.  Even more pronounced than the physical changes have been the changes 

in Mr. Bucklew’s mental state.  His psychiatric condition has markedly deteriorated, 

and he is presently on an extensive regimen of drugs used to treat psychosis, 

schizophrenia and bipolar disorder. 

116.  One of the prison psychiatrists who treated Mr. Bucklew documented an 

array of alarming psychiatric symptoms that developed in the wake of Mr. 

Bucklew’s near execution in May 2014.  Although Mr. Bucklew’s previous mental 

problems primarily involved General Anxiety Disorder, Mr. Bucklew began 

suffering from flashbacks, nightmares of being injected with poison, and auditory 

and visual hallucinations.  He lost 20 pounds and had episodes of uncontrollable 

crying.  
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117.  The psychiatrist diagnosed him with “stress-induced psychotic 

reaction,” and prescribed an array of psychiatric drugs, most of which are not 

typically taken together and many of which pose a risk for adverse drug interactions 

during an execution.   

118.   The medications currently prescribed to Mr. Bucklew include 

Clonazepam (Klonipin), Fluphenazine (Prolixin), Hydroxyzine Pamoate (Vistaril), 

Mirtazapine (Remeron), Olanzapine (Zyprexa), Perphenazine (Trilafon) and 

Tramadol.  All of the drugs, except for Tramadol, are psychiatric drugs used to treat 

mood disorders, psychosis, schizophrenia or bipolar disorder.   

119.  In a recent psychiatric visit, Mr. Bucklew reported ongoing auditory 

hallucinations and/or “intrusive thoughts.”   His psychiatric records contain several 

references to a potential diagnosis of Post-Traumatic Stress Disorder. 

120.  Mr. Bucklew’s medication regimen gives rise to a number of potentially 

troubling side effects, including “Serotonin Syndrome,” for which he is already at 

risk, as documented in his medical records.  Serotonin Syndrome results from a 

buildup of high levels of serotonin in the brain and features an array of troubling side 

effects, including twitching, lethargy, confusion, delirium, agitation, and seizures.     

121. Significantly, the use of methylene blue during an execution poses an 

additional and severe threat to an individual already at risk for Serotonin Syndrome.  
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(See Exhibit 5 at ¶¶31-35). In 2011, the FDA issued a “Safety Announcement,” 

indicating that except in emergency circumstances, methylene blue should never be 

administered to an individual at risk for Serotonin Syndrome or taking certain 

psychiatric drugs, including Mirtazapine (Remeron).  Mr. Bucklew is presently 

taking Mirtazapine daily for treatment of one of his severe psychiatric conditions.  

(See Exhibit 5 at ¶¶31-35).  

122.  Any plan to move forward with an execution of Mr. Bucklew must 

include not only a complete physical examination of him, including imaging studies, 

but must also include a thorough evaluation of his medications and the potential for 

adverse interactions during an execution. 

Missouri’s On-the-Fly Adjustments to Protocol Insufficient 

123.  In May 2014, as Mr. Bucklew faced an execution date and raised the 

issues addressed in this lawsuit, the Missouri Department of Corrections hastily 

attempted some last-minute, ill-considered changes to the execution protocol that 

would actually have the effect of increasing the risk to Mr. Bucklew. 

124.  The DOC, in response to concerns raised regarding methylene blue, 

stated it would not use methylene blue, but would instead use indigo carmine. 

(Documents obtained through a Missouri Sunshine Act request revealed that when 

the DOC offered this adjustment, it had already been using indigo carmine for four 
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months, with no disclosure to counsel for any of the prisoners).   When counsel for 

Mr. Bucklew pointed out that indigo carmine posed the same (or worse) risks as 

methylene blue, the DOC stated it would forego the use of any dye, even though the 

execution team (which includes non-medical members) is trained only to carry out 

executions with the use of a medical dye in the intravenous lines.   

125.  The use of dye is essential to ensure that the IV line is flowing properly.  

It also provides a telling visual indicator if the saline infusion is not entering the 

bloodstream but is in fact dispersing in surrounding tissues, as it did in Oklahoma’s 

botched execution of Mr. Lockett.  Absent the use of a dye, the non-medical 

members of the execution team, who do the actual pushing of the syringes, will have 

no way of determining whether the saline solution and the lethal drug are entering 

Mr. Bucklew’s bloodstream.  Given the risks already posed by Bucklew’s vascular 

malformations and the likelihood the drug will not circulate properly, the increased 

risk posed by using no dye – a method for which the team has received no training – 

poses a constitutionally intolerable threat to Mr. Bucklew.  

126.  The risks to Mr. Bucklew are further increased by the alleged use of a 

compounded drug, pentobarbital, which, unlike a manufactured drug, carries no 

guarantees of its safety, potency, or purity.  (Exhibit 1 at ¶¶23-25; Exhibit 3 at ¶¶ 

12-20, Declaration of Dr. Larry Sasich). 
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127.  Because the State of Missouri improperly refuses to provide any 

information about the safety, purity or provenance of its lethal drug – or even 

confirm whether or not the drug is tested – Plaintiff is left to draw inferences about 

the precise nature of the drug being used.  Given the seeming ease with which 

Missouri apparently procures what is alleged to be pentobarbital when other states 

are stymied in their efforts to obtain a reliable supply of the drug, one may logically 

infer that perhaps Missouri’s drug has been obtained through improper channels, 

perhaps through a foreign, non-FDA approved source or through a supplier for the 

sole FDA-approved manufacturer, Akorn, which has distribution controls in place 

to preclude the sale of the drug to prison systems.8  (See paragraph 25, supra).   That 

said, regardless of the particular drug used, execution by lethal injection poses a 

very substantial risk that Mr. Bucklew will suffer a prolonged and tortuous death in 

violation of the Eighth Amendment.   

128.  In May 2014, the DOC also proposed a second adjustment in its protocol, 

offering to adjust the gurney so that Mr. Bucklew is not lying completely prone.  

Although the stated intent was to reduce the choking risk to Mr. Bucklew, the DOC 

has obtained no imaging studies of Mr. Bucklew since 2010, and therefore has no 

                                                           
8  The DOC has taken the position that providing an answer to the question of whether or not the 
pentobarbital is tested would tend to reveal the source of the drug.   Plaintiff finds the DOC’s 
position perplexing, as it tends to suggest that the drug may have been obtained in manufactured 
form from an improper source.     
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information on which to base any decisions about the angle of the gurney.  As a 

practical matter, no adjustment would likely be sufficient, as the stress of the 

execution may unavoidably cause Mr. Bucklew’s hemangiomas to rupture, leading 

to hemorrhaging, bleeding in his throat and through his facial orifices, and coughing 

and choking on his own blood.  

Diagnostic Imaging Studies Essential to Evaluate and Establish Risks                                                             

129.  In order to fully evaluate and establish the risks to Mr. Bucklew from 

execution by lethal injection, a full and complete set of imaging studies must be 

conducted.  (See Exhibit 5 at ¶¶ 16-17).   This is necessary to allow Plaintiff to prove 

his claims under the Eighth Amendment.  

130.  Mr. Bucklew’s vascular malformations occupy much of the right side of 

his face and head, extending into his nose, sinuses, jaw, mouth and throat – and, 

more recently, his right eye.  The blood-engorged tumors put constant pressure on 

Bucklew’s face and brain, and may even extend into his brain.   

131.  To identify the “full extent of the tumor’s involvement with Mr. 

Bucklew’s airway and brain, a repeat high resolution CT of Mr. Bucklew’s chest, 

neck, head and brain should be performed.”  (Exhibit 1 at ¶ 20; Exhibit 5 at ¶16).  

The CT study should be performed with and without contrast to characterize the 

extent of the anticipated abnormal intracranial structures.  The CT scan is necessary 
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to characterize the location and extent of the tumor and to assess the severe degree 

of compromise of Mr. Bucklew’s airway.”  (Exhibit 1 at ¶ 20; Exhibit 5 at ¶16).       

132.   If the CT scan does not fully characterize “the extent of the known soft 

tissue tumors, then an MRI should be performed.  In addition, a venogram and 

ultrasound evaluation should be performed of Mr. Bucklew’s upper extremities” to 

determine venous patency and vascular access locations.  (Exhibit 1 at ¶ 21).  In 

addition, an angiogram would also be necessary to further establish the risks to Mr. 

Bucklew, and would also help determine the degree of vascularity of Mr. Bucklew’s 

hemangiomas.  (Exhibit 4 at ¶ 17; Exhibit 5 at ¶17).    

133.  Although there are aspects of the lethal injection protocol that, 

superficially, appear to draw on medical expertise, lethal injection does not possess 

any of the safeguards of the practice of medicine and anesthesiology.  (Exhibit 1 at 

¶ 26).   

134.   Execution team members either lack the necessary training to safely 

carry out lethal injection – particularly in the case of someone like Mr. Bucklew who 

has a complex medical condition – or they are acting explicitly contrary to the 

dictates of safe medical practice.  (Exhibit 1 at ¶ 27).  

135.  If an execution by lethal injection goes forward, the enormous risks to 

Mr. Bucklew necessitate monitoring by a qualified physician who is in the execution 
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chamber for the purpose of being able to revive Mr. Bucklew in the event the 

execution is unsuccessful.  The physician would not be a member of the execution 

team and would have no role or assignment in any way with lethal injection.  (Exhibit 

1 at ¶28).  

136.  The State of Missouri has no plan for handling an execution that does 

not proceed as intended.  Significantly, there is no equipment or protocol for 

resuscitating a prisoner who survives an execution. 

137.   The State of Missouri lacks any kind of back up or contingency plan for 

unanticipated events during an execution.  Contingency plans are especially 

important given the likelihood of adverse events during an execution of someone 

like Mr. Bucklew who has a very serious medical condition.  The risk of adverse 

events is furthered heightened by the alleged use of compounded drugs that are not 

approved or reviewed by the FDA and which are not prepared in an FDA-regulated 

facility.  The risk of contaminants, allergens, and improperly adjusted pH levels is 

particularly substantial with compounded drugs. These risks are heightened further 

in Mr. Bucklew’s case because of his weak, distended and malformed veins.   Yet, 

the State of Missouri has provided no information whatsoever about its lethal drug 

and will not even confirm whether the drug is tested for safety, potency or purity. 
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138.  Regardless of the drug used, however, Mr. Bucklew’s severe vascular 

abnormalities, standing alone, create a situation of extreme risk to Mr. Bucklew, as 

he is highly likely to experience a prolonged, excruciating and tortuous execution. 

139.  Mr. Bucklew is mindful of the Court’s directive to allege a “feasible, 

readily implemented alternative procedure that will significantly reduce a substantial 

risk of severe pain…”  (Doc. 52 at 11) (emphasis added).  Mr. Bucklew has complied 

with the Court’s order by researching and proposing execution by lethal gas, which 

is specifically authorized by Missouri law and which Missouri’s Attorney General 

has stated the DOC is prepared to implement.  The Missouri Attorney General has 

also suggested that the legislature should appropriate funds for the purpose of 

implementing this alternative form of execution.  See paragraph 30, supra, including 

cited article from the Associated Press.   

140.  In the event that an execution by lethal injection proceeds despite the 

grave risks arising from Mr. Bucklew’s condition, the Department of Corrections 

should not proceed in the absence of a full and proper evaluation of Bucklew’s 

present medical condition.  To properly identify and evaluate these unique risks, it 

is essential that Mr. Bucklew receive a thorough medical examination, including all 

of the medical imaging studies described above.  Absent a physical exam and up-to-

date imaging, any attempt to reduce the risks to Mr. Bucklew during lethal injection 

would be based on nothing more than speculation.    
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141.  Given the complexity of Mr. Bucklew’s medical condition, it is essential 

that the parties be able to obtain expert guidance from qualified professionals.  At 

present, both sides are hampered by their lack of access to qualified medical 

professionals.  Mr. Bucklew has no appointed expert, although Dr. Zivot has worked 

on the case diligently to this point.   Further, the DOC’s expert for many years, Dr. 

Mark Dershwitz, has informed all of the states that he was advising on lethal 

injection, including Missouri, that he will no longer fulfill that role.  Dr. Dershwitz 

announced his decision to terminate his role in June 2014, indicating that statements 

made by the State of Ohio in connection with a particular execution could jeopardize 

his standing with the American Board of Anesthesiology.  

142.  Obviously, Mr. Bucklew cannot further identify or quantify the risks 

posed by lethal injection absent additional consultation with an expert who is able 

to conduct a proper examination of Mr. Bucklew in a fully equipped medical setting 

and also obtain up-to-date imaging studies.  

143.  To obtain access to the necessary medical information and expertise, Mr. 

Bucklew intends to seek the appointment of Dr. Zivot by this Court.  To date, Dr. 

Zivot has been compensated for only a small portion of his fees, through monies 

provided by Mr. Bucklew’s family.  Dr. Zivot’s out-of-pocket expenses have been 

largely covered by counsel.   

Case 4:14-cv-08000-BP   Document 53   Filed 10/13/15   Page 48 of 600867a



49 
 

144.  Based on all of the allegations stated here, Mr. Bucklew has fully 

complied with the requisites of the Court’s pleading requirements and the standards 

set by Glossip.  Certainly, the stay of execution, issued by the United States Supreme 

Court on May 21, 2014, also provides a strong basis for inferring that Mr. Bucklew 

has satisfied the standards for properly pleading an Eighth Amendment claim.    

145.  Mr. Bucklew’s claims, while fully ripe, did not accrue until it was clear 

that his airway obstruction would likely cause choking and suffocation during any 

execution.  Indeed, the very substantial risk that Mr. Bucklew would suffocate to 

death during any execution by lethal injection is the core of his Eighth Amendment 

claim.  That claim did not accrue until May 2014, when Dr. Zivot was able to 

examine Plaintiff’s medical records and examine him in person, thereby identifying 

the grave risk posed by Mr. Bucklew’s obstructed and fragile airway.  Until May 

2014, the Department of Corrections was in sole possession of evidence necessary 

to raise Mr. Bucklew’s Eighth Amendment claim and had the sole ability to procure 

and obtain necessary diagnostic assessment and medical imaging.  Prior to May 

2014, when Mr. Bucklew’s counsel were able – under the press of an execution date  

-- to persuade Dr. Zivot to undertake Mr. Bucklew’s case, Plaintiff had no ability to 

assert a viable Eighth Amendment claim and litigate a well-supported motion for 

stay of execution.   
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146.  Although Mr. Bucklew’s counsel sought court funding no less than eight 

times in six years for the purpose of obtaining an expert opinion on Mr. Bucklew’s 

medical condition, those requests – to the United States District Court, the Eighth 

Circuit and every level of the Missouri state courts – were repeatedly denied.   

Because the State of Missouri repeatedly and effectively opposed Mr. Bucklew’s 

efforts to obtain expert funding (in those instances when the requests were filed in 

open court, rather than ex parte), Defendants here should be estopped from arguing 

that Mr. Bucklew failed to timely assert his claims.  Indeed, it is State of Missouri 

that is largely responsible for Mr. Bucklew’s inability, since 2008, to obtain the 

necessary expert services.   

147.  By June 2010, the blood-engorged tumor in Mr. Bucklew’s throat had 

grown to a sufficiently large size as to create a severe blockage to Mr. Bucklew’s 

airway.  It was in the June 2010 imaging report that Mr. Bucklew’s physician 

reported that the “large complex facial mass” had extended into multiple cavities, 

severely compromising Mr. Bucklew’s airway.     

148.  Despite the troubling report issued by Mr. Bucklew’s physician, the 

DOC obtained no further diagnostic tests or imaging of Mr. Bucklew’s vascular 

tumors.  Since June 2010, the DOC has failed to assess or monitor the growth of Mr. 

Bucklew’s tumors, and medical care has been restricted to the provision of 

medications intended to treat pain and anxiety.   
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149.  Under these circumstances, when the DOC has had exclusive custody 

and control over Mr. Bucklew and exclusively held the ability to obtain appropriate 

testing, no claim based on Mr. Bucklew’s medical condition could accrue.  At the 

earliest, such claim accrued at the point that Mr. Bucklew’s counsel were able to 

obtain, with no promise of payment, the expert services and opinions of Dr. Zivot.    

Count I 

Claim Against All Defendants Under the Cruel and Unusual 
Punishment Clause of the Eighth Amendment Based on the Use of Missouri’s 

Lethal Injection Protocol on Mr. Bucklew 

Plaintiff realleges the foregoing and further states as follows: 

150.  Execution by lethal injection poses unique and specific risks to Mr. 

Bucklew that arise from his lifelong and severe medical condition.    

145. Executing Mr. Bucklew by lethal injection will cause extreme and 

needless suffering to Mr. Bucklew, including but not limited to hemorrhaging during 

the execution; coughing, choking and suffocating; and suffering a prolonged and 

excruciating execution because the lethal drug fails in its intended effect or fails to 

circulate properly in Mr. Bucklew’s body.   

146.  Mr. Bucklew’s unique and severe medical condition is further 

exacerbated by his deteriorating psychiatric condition.  He suffers from extreme 

anxiety and has been diagnosed with stress-induced psychotic reaction disorder.  He 
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experiences intrusive thoughts, flashbacks and auditory and visual hallucinations.  

The stress that he would almost certainly experience during an execution poses an 

extreme and additional risk to Mr. Bucklew, both because of the psychiatric drugs 

he takes which give rise to adverse interactions with methylene blue, and because 

the stress he experiences is likely to cause a rise in blood pressure, thereby triggering 

hemorrhaging.   Plaintiff knows of no steps that have been taken or will be taken to 

ameliorate the grave and specific risks attendant to executing Mr. Bucklew by lethal 

injection.   

147.  If Missouri proceeds with its execution of Mr. Bucklew, it will be 

conducting an unregulated experiment on a human subject, as there are no studies 

that support Defendants’ use of Missouri’s lethal injection protocol on an individual 

suffering from vascular malformations and prone to hemorrhaging and choking or 

suffocating to death.  

148.  Missouri’s lethal injection protocol, as applied to Mr. Bucklew, presents 

a substantial risk of causing excruciating or tortuous pain and inflicting needless 

suffering.   

149.  Absent a thorough physical examination and complete imaging studies, 

it is not possible to further address whether any additional or specific changes or 

adjustments to the lethal injection protocol would reduce the very substantial risk 
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that Mr. Bucklew will suffer extreme and excruciating pain during an execution by 

lethal injection. 

150.  In adherence with the pleading requirements set forth in Glossip, and as 

stated above, Mr. Bucklew specifically alleges lethal gas as a feasible and available 

alternative method that will significantly reduce the risk of severe pain to Mr. 

Bucklew.   

151.  Defendants’ intended actions under their lethal injection protocol, as set 

forth in this Fourth Amended Complaint, will inflict extreme, tortuous and 

unnecessary pain on Mr. Bucklew and will therefore violate the Cruel and Unusual 

Punishments Clause of the Eighth Amendment of the United States Constitution. 

Count II 

Claim Against All Defendants for Failure to Take Reasonable and Necessary 
Precautions with Regard to Mr. Bucklew’s Execution, thereby Acting with 

Deliberate Indifference to Plaintiff’s Serious Medical Needs in Violation of the 
Eighth and Fourteenth Amendments of the United States Constitution 

 Plaintiff realleges the foregoing and further states as follows:  

152.  Defendants have taken no reasonable and necessary steps to assess the 

risks to Mr. Bucklew during an execution by lethal injection.  They have not 

conducted a thorough physical examination nor obtained up-to-date imaging studies 

to determine whether or how Mr. Bucklew may be executed without violating the 

Eighth Amendment of the United States Constitution. 
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153. Defendants’ failure to take reasonable and necessary steps to assess and 

monitor Mr. Bucklew’s condition constitutes deliberate indifference to Mr. 

Bucklew’s serious medical needs, as Mr. Bucklew has a right to appropriate medical 

care up to the moment of his death.  

154.  As long as Mr. Bucklew is a prisoner within the custody and control of 

Defendants, they have a constitutional obligation to provide for his serious medical 

needs.  Although they have the right to carry out a death sentence, Defendants may 

only do so consistently with the dictates of the United States Constitution, including 

the Eighth Amendment. 

155. Defendants have not only failed to take reasonable and necessary steps 

to determine whether or how Mr. Bucklew may be executed within the parameters 

of the Constitution, they have made no contingency plan in the event the lethal drugs 

fail to kill Mr. Bucklew.  The Missouri protocol is completely silent on such a 

possibility.  There is no equipment or protocol for resuscitation. 

156.  Instead, Mr. Bucklew, an individual with a largely obstructed airway 

and distended, malformed vessels, will be alone in the execution chamber, monitored 

only remotely by medical personnel who are not tasked with providing any 

assistance in the event of a botched execution. 
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157.  Even if such an eventuality did not previously occur in the State of 

Missouri, the botched execution of Clayton Lockett in Oklahoma establishes that an 

execution can go tragically wrong when the lethal drugs either do not properly enter 

the prisoner’s body or fail for some other reason.  Despite the Oklahoma failure, an 

event of nationwide prominence, Defendants have made no changes to their 

execution protocol to address unforeseen or unintended events. 

158.  Defendants’ failures and omissions constitute deliberate indifference to 

the serious medical needs of Mr. Bucklew, in violation of the Eighth Amendment. 

159.  Defendants’ actions have caused, and will continue to cause, needless 

harm and extreme suffering to Mr. Bucklew, who faces undergoing lethal injection 

in the absence of necessary precautions or any assessment of whether he may be 

executed by lethal injection without violating the Eighth Amendment’s prohibition 

on cruel and unusual punishment.    Defendants’ actions therefore violate the Eighth 

Amendment of the United States Constitution as well as the Due Process Clause of 

the Fourteenth Amendment.  

Count III 

Claim Against All Defendants for Violation of Mr. Bucklew’s First 
Amendment Right to Petition the Government for Redress of Grievances and 

His Rights to Due Process and Access to the Courts Under the Fourteenth 
Amendment 

Plaintiff realleges the foregoing and further states as follows: 

Case 4:14-cv-08000-BP   Document 53   Filed 10/13/15   Page 55 of 600874a



56 
 

160.  Defendants’ execution practices and its use of a lethal drug are shrouded 

in secrecy. 

161.  Defendants refuse to provide any information whatsoever regarding the 

purported pharmacist or the pharmacy that prepares the drug, or how or when the 

drug is prepared, or where or when the active pharmaceutical ingredient is obtained, 

or whether the pharmacy is registered with or has ever been inspected by the Food 

and Drug Administration or even whether the drug has been subjected to any testing 

for safety, potency or purity.    Indeed, Defendants refuse to even admit or deny 

whether the pentobarbital they claim to use is compounded as opposed to 

manufactured.   

162.  Defendants’ utter failure to provide a single relevant fact about the 

provenance or safety of the execution drug prevents Mr. Bucklew, an individual 

whose vessels are abnormally weak and prone to rupture, from petitioning the 

government for redress of grievances. 

163.  Absent basic information about the provenance, purity, potency and 

safety of the drug, any allegations by Mr. Bucklew about the drug are vulnerable to 

being labeled “speculation.” 

164.  To effectively petition the government for redress of grievances, as is 

his right under the First Amendment, and to exercise his right of access to the courts 
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under the Due Process Clause of the Fourteenth Amendment, Mr. Bucklew needs 

access to information about the safety, purity, potency and origins of the drug.  Such 

information is now completely withheld, as Defendants refuse to even state whether 

the drug is subjected to any laboratory testing or whether it is compounded at all or 

whether it is a manufactured drug, which has been obtained through unknown 

means.   

165.  Defendants’ practice of shrouding the execution drug in extreme secrecy 

violates Mr. Bucklew’s rights under the First and Fourteenth Amendments, causing 

him to be subjected to experimental and dangerous drug protocols with no ability to 

effectively challenge the drug protocol in court or to petition any agency of the 

federal, state or local government for redress. 

166.  In addition, any requirement that Mr. Bucklew plead with any greater 

specificity than he already has violates his rights to due process, fundamental 

fairness and access to the courts. Absent fundamental information about the lethal 

drug being used or the specifics of Missouri’s lethal injection protocol, Mr. Bucklew 

is unconstitutionally constrained in seeking redress or any further remedies, either 

from this Court or any other agency of local, state or federal government. 

PRAYER FOR RELIEF 

 WHEREFORE, Mr. Bucklew requests the following relief: 
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1.  That this Court assume jurisdiction of this cause and set this case for a 

hearing on the merits. 

2. That this Court issue a declaratory judgment declaring and enforcing the 

rights of Plaintiff Bucklew, as alleged above, and further issue a 

temporary restraining order or preliminary or permanent injunction to 

enforce Plaintiff’s rights under the First, Eighth and Fourteenth 

Amendments, commanding Defendants to provide necessary information 

about the provenance, safety, potency and purity of the lethal drug so as 

to permit Plaintiff to petition for redress of grievances, and, further to 

permit Plaintiff access to the courts, consistent with the requirements of 

the Due Process Clause.   

3. That this Court issue a declaratory judgment declaring and enforcing 

Plaintiff’s rights under the Eighth Amendment and, further, issue a 

temporary restraining order or a preliminary or permanent injunction 

directing Defendants to not carry out any execution by lethal injection on 

Mr. Bucklew until such time as Plaintiff has conducted discovery, 

reasonable and necessary medical tests have been performed, and 

reasonable and necessary steps have been taken to determine whether and 

how Mr. Bucklew may be executed by lethal injection, or any feasible 
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alternative method, without violating the prohibition on cruel and unusual 

punishment of the Eighth Amendment. 

4. Mr. Bucklew also seeks this Court’s order under 42 U.S.C. ¶1988 

awarding him a reasonable attorneys’ fee and costs, and such further 

relief as this Court deems just and proper.  

WHEREFORE, Plaintiff Bucklew prays this Court for its order and 

judgment as stated above.  

 
 
Respectfully Submitted, 

 
       MORGAN PILATE, LLC  
        /s/    Cheryl A. Pilate                     
       Cheryl A. Pilate Mo. # 42266 
       Lindsay J. Runnels  #62075  
       926 Cherry Street 
       Kansas City, MO 64106 
       Telephone: 816-471-6694 

      Facsimile: 816-472-3516 
      cpilate@morganpilate.com 
      lrunnels@morganpilate.com 

 

 

CERTIFICATE OF SERVICE 

I hereby certify that, on October 13, 2015, I served the foregoing Fourth 
Amended Complaint on all counsel of record via the Court’s ECF filing system.  

 

  /s/ Cheryl A. Pilate     
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AFFIDAVIT OF ALANA BOYLES 

I, Alana Boyles, being first duly sworn, states as follows: 

1. I am over 18 years of age and competent to make this statement

2. I am currently employed as Director of the Division of Adult Institutions and have

been so employed since May 1, 2017.

3. As the Director of the Division of Adult Institutions, I am responsible for the general

supervision, management and control of the division. As a part of my duties I have

personal knowledge of the Department's execution protocols and the facilities used

to execute those protocols.

4. When the Department executes an offender, the offender lies on an adjustable

gurney. The top portion of the gurney can be positioned at various degrees of

inclination ranging from fully upright to completely reclined.

5. In carrying out the Missouri Supreme Court's order to execute Russell Bucklew, the

Department will adjust the gurney so that Mr. Bucklew is not lying fully supine at

the time the Department administers the lethal chemicals.

FURTHER AFFIANT SAYETH NOT. 

Alana Boyles 

Resp. Ex. 13
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Subscribed and sworn before me, a Notary Public in and for said County and State, 
qf',c on this-'-day of March 2018.

Notary Public 

My commission expires: 
TERESA A. WEHMEYER

I 

j Nola� Public - Nola� Seal
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ARGUMENT 

I. Defendants’ Procedural Arguments Failed To Forestall Review On The 
Merits Below And Should Likewise Fail Here. 

A. Bucklew’s Pleading Asserted The Claim That The Parties 
Litigated, The District Court Ruled Upon On The Merits, And 
Bucklew Has Now Appealed. 

Defendants begin with the baseless assertion that Bucklew has not appealed 

“the claim he pleaded.”  (Appellee Br. at 21.)  The operative (Fourth Amended) 

Complaint states that Bucklew’s “blood-filled tumors are prone to rupture under 

stress or any rise in blood pressure.  When this occurs, Bucklew bleeds through his 

facial orifices and in his throat, further obstructing his airway and causing him to 

choke.”  (APP0086.)  Bucklew alleged that “the risks arising from Bucklew’s 

airway are even greater if he is lying flat.”  (APP0119, ¶102.)  He asserted that 

“[a]ny attempt to execute [him] under Missouri’s present protocol, or by any 

means of lethal injection, will almost inevitably lead to a prolonged and tortuous 

execution, with Bucklew hemorrhaging, struggling to breathe, and suffocating.”  

(APP0086.)  It is true that the Complaint asserts that Bucklew’s condition “also 

create[s] great risk that the lethal drug will not circulate as intended ….”  (Id. at ¶6) 

(emphasis added).  But this Court should reject Defendants’ effort to treat 

Bucklew’s claim as limited to that risk.  

It is also true that not every detail of the claim that Bucklew asserted below 

and presents on appeal was alleged in the Complaint.  Defendants contend that 
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Bucklew’s claims are new because he did not specifically allege that his “uvula” 

will obstruct his airway, that he will be “forced” to lie supine, or that he will 

experience a period of time in which he is conscious and sentient to pain but 

unable to manage his airway.  (Appellee Br. at 37.)  But the law does not require so 

much.  The law requires a complaint that specifies “the bare minimum facts 

necessary to put the defendant on notice of the claim so that he can file an answer.”  

Higgs v. Carver, 286 F.3d 437, 439 (7th Cir. 2002); Gerstner v. Sebig, LLC, 386 F. 

App’x 573, 575 (8th Cir. 2010) (A Complaint need only “contain sufficient factual 

matter, accepted as true, to state a claim to relief that is plausible on its face . . . 

[and] need not include detailed factual allegations.”) (citing Ashcroft v. Iqbal, 1299 

S.Ct. 1937, 1949 (2009)); C.N. v. Willmar Pub. Sch., Indep. Sch. Dist. No. 347, 

591 F.3d 624, 619 (8th Cir. 2010))); see also Thrift v. Estate of Hubbard, 44 F.3d 

348, 356 (5th Cir. 1995) ([A] pleading . . . need not specify in exact detail every 

possible theory of recovery.”). The risk of airway obstruction is frequently alleged 

in the Complaint.1  Bucklew’s Complaint comfortably meets this low threshold.   

The proceedings below confirm as much.  Defendants attempted in the 

District Court to confine Bucklew to a claim limited to inadequate circulation of 

                                                 
1 (See, e.g., APP0087, ¶1; APP0088, ¶5; APP0089-90, ¶¶10, 12; APP0091, ¶15; 
APP0092, ¶16; APP0096, ¶26; APP0102-03, ¶¶43, 45; APP0104, ¶53; APP0105, 
¶57; APP0113, ¶83; APP0114-15, ¶86; APP0118-19, ¶¶98-99, 101; APP0119, 
¶¶102-03; APP0122-23, ¶113; APP0128-29, ¶131; APP0134, ¶147.)   
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the lethal drug.  (APP0267-68.)  Bucklew objected to that too-narrow view of his 

claim, with citations to his Complaint.  (APP1058-59.)  The District Court agreed 

with Bucklew, ruling on the merits of the arguments he asserts on appeal.  

(ADD007-09.)  Defendants suggest that Bucklew has somehow raised a “new 

claim on appeal.”  (Appellee Br. at 21.)  The record demonstrates the contrary.  

The Supreme Court has set the pleading standard at a level that provides 

adequate protection to Defendants against undue surprise when combined with 

liberal discovery rules.  Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512-13 (2002) 

(“The provisions for discovery are so flexible . . . that attempted surprise in federal 

practice is aborted very easily. . .”).  Any claim of surprise here is frivolous given 

the course of proceedings below.  Those proceedings included Defendants’ 

successful efforts to prevent discovery that would have enabled Bucklew to more 

fully develop the factual basis of the claims he asserts on appeal, infra pp. 20-25, 

and an (erroneous) ruling by the district court that the claims Bucklew raises on 

appeal failed as a matter of law.  

B. Neither The Statute Of Limitations Nor Res Judicata Bars Review 
On The Merits.  

Defendants assert that Bucklew’s claims are barred because he could have 

raised his as-applied challenge in his earlier lawsuit, which asserted a facial 

challenge to lethal injection.  The District Court rightly rejected both the statute of 

limitations and res judicata versions of this argument.  The record is clear: 
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Bucklew lacked sufficient information to assert this claim until Dr. Zivot examined 

his medical records in April 2014.  Just a few weeks thereafter, he filed this lawsuit 

asserting his as-applied challenge.  His claim is timely and not barred by prior 

litigation.  

The statute of limitations for Bucklew’s Section 1983 as-applied challenge is 

five years.  See Johnson v. Lombardi, C.A. No. 2:15-cv-4237-DGK, 2016 WL 

5852868, at *5 (W.D. Mo. Sept. 30, 2016); Mo. Rev. Stat. § 516.120(4).  “The 

limitations clock . . . [does not] begin ticking” until “the plaintiff can file suit and 

obtain relief” on the particular claim in question.  Johnson, 2016 WL 5852868, at 

*5 (quotation omitted).  Bucklew filed his as-applied challenge on May 9, 2014.  

So unless he could have asserted and potentially obtained relief on his as-applied 

challenge as far back as May 8, 2009, his claim is timely.  

Defendants rely only on Bucklew’s 2008 petition for expert funding as 

evidence that he could have and should have brought his as-applied challenge 

sooner.  But the 2008 petition was simply a request for funding so that Bucklew 

could investigate his medical condition to uncover facts that might support a 

proper claim.  ECF No. 182-15 at 1.  It is true, as Defendants observe, that 

Bucklew in 2008 (1) knew he had a hemangioma and (2) that it was a “high flow” 

condition.  (Appellee Br. at 40.)  But that Bucklew knew he had a disease and 
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generally knew something about its effects does not come close to showing that he 

possessed the facts needed to bring an as-applied challenge at that time.   

Importantly, the court denied Bucklew’s 2008 request for funding to obtain 

an expert.  That left him without any means to discover whether the State’s means 

of execution would exacerbate his medical condition to create the sort of 

substantial risk of pain and suffering that might support an as-applied challenge.  

In 2014, Zivot examined Bucklew and his medical records and gave him the 

information needed to bring his claim.  As the District Court observed, “the factual 

basis for [Bucklew’s] Fourth Amended Complaint is derived from medical 

examinations conducted in 2014.”  (APP0211.)  That is why Bucklew sued in 

2014.  

Defendants suggest that Bucklew could have brought a claim and then asked 

for an expert.  But the law does not require a party to sue before he has a factual 

basis to assert a claim, and hope one appears later.  Without an expert, Bucklew 

lacked the facts to bring his claim.  Defendants also ignore the undisputed fact that 

Bucklew’s condition is progressive, “which means his condition was different (and 

indeed, worse) in 2014 when Zivot examined him than it was in 2008.”  

(APP1054-55.)  By 2014, his condition had grown so severe that it posed an 

imminent risk of life-threatening hemorrhage.  (APP1055 (citing 5/14/14 Suppl. 
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Aff. of Zivot at 1-2.))  Whether an examination in 2008 would have supported the 

claim he asserted in 2014 is a question Bucklew cannot and need not answer.   

Defendants’ res judicata argument also relies solely on the assertion that 

Bucklew could have brought his claim in 2008.  (Appellee Br. at 43.)  So all the 

same reasons why Bucklew’s claim is not time-barred apply equally to the 

assertion that it is res judicata: Bucklew could not have brought his claim while he 

was litigating his facial challenge and while he lacked the necessary facts.  See 

Lovell v. Mixon, 719 F.2d 1373, 1376 (8th Cir. 1983) (“res judicata or claim 

preclusion bars the relitigation of issues which were actually litigated or which 

could have been litigated in the first suit” and only after “a full and fair opportunity 

to litigate the issue in question”) (internal quotations, citations, and emphasis 

omitted).  As the Supreme Court recently explained in Whole Woman's Health v. 

Hellerstedt, an as-applied challenge is not necessarily “the very same claim” as a 

facial challenge.  136 S. Ct. 2292, 2305 (2016).  “The Restatement of Judgments 

notes that development of new material facts can mean that a new case and an 

otherwise similar previous case do not present the same claim.”  Id.  In 2014, Zivot 

gave Bucklew new and specific information about his worsening condition.  That 

gave rise to a new claim different from the one he had been pursuing.   

Nothing in this Court’s prior ruling suggests that this Court expected the 

District Court to reject Bucklew’s claim as either time-barred or precluded.  In 

Appellate Case: 17-3052     Page: 11      Date Filed: 01/17/2018 Entry ID: 4620640  RESTRICTED
0892a



7 
 
 

2015, this Court remanded Defendants’ statute-of-limitations and res judicata 

arguments because they turned on factual disputes that would have to be resolved 

by the District Court to support a ruling.  This Court observed that only a single 

document filed with it in the past “may suggest” a statute of limitations issue and 

that the District Court should consider it.  Bucklew v. Lombardi, 783 F.3d 1120, 

1129 (8th Cir. 2015).  As several judges concurring in this Court’s last opinion 

noted: “it is for the district court to determine in the first instance whether 

Bucklew's claim is timely.”  Id. at 1130.  Likewise, this Court observed merely that 

“[i]t is by no means certain” whether res judicata would apply to Bucklew’s 

“unusual situation.”  Id. at 1122 n.1.  Defendants have added nothing to the record 

to support their arguments.  These issues cannot now be resolved in their favor.   

The District Court chose “not to address the statute of limitations or claim 

preclusion arguments” because “the Record was not yet sufficiently developed” 

and “factual issues” remained unresolved.  (ADD001-02, n.3.)  Defendants had the 

burden of developing the record with respect to their affirmative defenses.  

Whether they simply chose not to do so or recognized that the effort would be 

futile, they have, at this point, waived those defenses.  As the District Court noted, 

Defendants “merely cited general principles without explaining how they apply in 

this unique situation, and cited to the same facts that were earlier deemed to be 

incomplete and therefore insufficient.”  (ADD002, n.3.)  That is insufficient to 
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preserve an issue for appeal.  United States v. Hester, 140 F.3d 753, 761-62 (8th 

Cir. 1998) (although the defendants raised an argument, they failed to adequately 

develop and press it in the trial court—thus waiving it on appeal).  This Court can 

and should proceed to consider the merits.   

II. Bucklew Has Already Presented Evidence Sufficient To Support A 
Reasonable Factfinder’s Conclusion That His Execution Will Likely 
Cause Him Needless Suffering Which Can Be Avoided By Using 
Nitrogen-Induced Hypoxia. 

A. Missouri’s Execution Procedure Places Bucklew At Substantial 
Risk Of Serious Harm And Needless Suffering. 

Defendants defend the summary judgment ruling by arguing that there is no 

substantial risk that Bucklew will suffer needlessly.  To prevail on this basis, they 

must demonstrate that no reasonable factfinder could conclude that Bucklew faces 

a substantial risk of needless suffering from the execution Missouri proposes to 

carry out.  Their arguments and the record fall far short of their burden.  Bucklew 

has provided ample evidence that could lead a reasonable factfinder to conclude 

that his risk of needless suffering is substantial and violates the Eighth 

Amendment.  

A reasonable factfinder could conclude that Bucklew faces a substantial risk 

of (1) being required to lay flat (which causes him to experience the sensation of 

suffocating) while (2) an unskilled medical professional uses an outdated cut-down 

procedure to access his femoral vein (increasing his stress and exposing someone 
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with his rare medical condition to the risk of ruptured tumors and bleeding), even 

before the pentobarbital begins to take effect, and (3) after he starts to experience 

the drug’s effect, he will continue to experience the sensation of choking for 

several more minutes and be exposed to still further risks of ruptured tumors and 

bleeding.  Defendants deny that there is a triable issue of fact on each of these three 

propositions.  A reasonable factfinder could rule in Bucklew’s favor on each.  

Summary judgment on this basis is inappropriate.      

1. A Reasonable Factfinder Could Conclude That Bucklew 
Will Be Forced To Lie Supine Consistent With Missouri’s 
Long-Standing Practice. 

A factfinder reasonably could conclude that Bucklew will be positioned in 

the only way Missouri has ever positioned an inmate during an execution by lethal 

injection—fully supine.  Specifically, Defendants Steele, Dormire, and Lombardi 

each testified that in their decades of employment with the MDOC, they have only 

ever witnessed executions in which the inmate is lying supine.  (APP0291, 35:11-

16; APP0298, 80:19-81:15 (“Q. In your experience have all executions taken place 

while the gurney is lying flat? A. Yes.”); APP0310, 29:4-8; 15-20.)     

Defendants note that the Execution Protocol does not require that Bucklew 

lay flat, and further that it states that the gurney will be “positioned” so that 

medical personnel can observe the inmate’s face directly “or with the aid of a 

mirror.”  (APP0446).  They also point to testimony that states that the gurney is 
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“not a fixed gurney as far as attached to the building or anything”  (Appellee Br. at 

23, (citing APP0293, 51:19-22)) (emphasis added).  From this Defendants infer 

that it will be up to M2 and M3 to decide whether to reposition the head of the 

gurney so Bucklew does not lay flat, if the circumstances warrant it.  (Id.)   But 

such speculation cannot be enough to warrant summary judgment in Defendants’ 

favor, especially in the face of the evidence that Bucklew produced.  

Defendants’ evidence says nothing about adjusting the gurney so that the 

inmate is seated upright—and Defendants testified they have never seen this done.  

(See Appellant Br. at 36 (citing APP0291 at 35:11-16; APP0310 at 29:4-6, 15-17).)  

It is hardly clear as a matter of fact that the gurney at issue even has an adjustable 

head.  The testimony about it not being “fixed” is not addressed to that question 

and Defendants have no other evidence, beyond the unfounded guess of a single 

defendant, to suggest the head is adjustable.  Indeed, medical personnel would not 

need a mirror to observe the inmate’s face if it were expected that the gurney could 

be adjusted.  A reasonable factfinder putting this together could conclude that the 

protocol suggests that a gurney holding a patient lying flat would be “positioned” 

along with mirrors to ensure that the inmate’s face is visible while lying flat, and 

that no other position for the inmate is even possible.  Defendants are simply 

guessing that the “head” of the gurney might be adjusted, and that M3 would 

choose to do so in Bucklew’s case.  As discussed below, Defendants successfully 
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persuaded the district court to prevent Bucklew from discussing this or any other 

issue with M2 or M3, so nobody knows whether they would choose to seat 

Bucklew upright, even if that is possible.  Defendants simply lack the evidence to 

support summary judgment.2     

Defendants, lacking evidence, assert that Bucklew has conceded that the 

gurney could seat him upright so he does not experience a prolonged sensation of 

suffocating.  (Appellee Br. at 23.)  But in his Complaint, Bucklew alleged only that 

Defendants proposed to change its protocol and position the gurney so Bucklew 

would not lie prone.  (APP0127-28 at ¶128.)  But that allegation is not evidence, 

and neither is the offer.  It is just another assertion that Defendants have not 

supported with facts.  Any allegation that Bucklew conceded this point as a matter 

of fact misstates the record.  

2. A Reasonable Factfinder Could Conclude That A Cut-down 
Will Be Used. 

Defendants assert that “nothing suggests a cut-down procedure will be 

used.”  (Appellee Br. at 48.)  But there is evidence that a cut-down has been used 

when access through the arms to the inmate’s veins is not possible.  (APP0309, 

28:13-22 (“A. …[T]hen I’ve definitely seen on one occasion where we couldn’t 

                                                 
2 For the same reasons, Defendants’ assertion that Bucklew could be repositioned 
after the IV is inserted cannot support summary judgment.  (See Appellant Br. at 
34-37.) 
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use the arms at all. Q. And where was the IV inserted then? . . .A. I don’t know, 

specifically, but we did the technique which is called . . . a cutdown, where they 

had to do the line in the leg area.”)).)  Both experts agree that the veins in 

Bucklew’s arms are severely compromised and unlikely to be suitable for IV 

access.  (ADD03; APP0351 at 94:24-95:6.)  If a cut-down is used when the arms 

are inaccessible, and here it is clear that the arms are very likely inaccessible, the 

risk that Bucklew will be subjected to a cut-down procedure is substantial.  

Defendants point to expert testimony, which they assert makes clear that it is 

so easy to access the femoral artery without a cut-down procedure that there is no 

reason to believe a cut-down will be used here.  (Appellee Br. 48.)  But that 

testimony falls far short of preventing a reasonable factfinder from concluding that 

what has been done before will be done again here.  

Dr. Antognini has never even observed an execution, and cannot know what 

will be done in an execution chamber.  ECF No. 182-5, Antognini Dep. Tr. at 

69:20-24.  Similarly, Dr. Zivot repeated multiple times that the medical setting 

differs from the execution chamber.  (See e.g. APP0371-72.)  Neither Antognini 

nor Zivot were asked to consider the difficulty of accessing the femoral vein on a 

patient with Bucklew’s rare condition, and neither could opine on the accessibility 

of Bucklew’s femoral vein, as neither expert examined any veins other than the 

peripheral veins in his arms.  That condition makes it likely that he will be gagging 
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on his uvula while the effort to visualize the femoral artery is ongoing, risking 

rupture and choking on his own blood as the procedure continues.  The confidence 

expressed by counsel for Defendants—a 99 percent probability of success on no 

more than two tries (Appellee’s Br. at 48)3—ignores the very basis of Bucklew’s 

claim: he is not a typical patient, his circumstances are unique and present 

substantial risks not present in the general population, and Missouri’s Execution 

Protocol and the evidence of its execution practices place him at unusually high 

risk.   

Defendants ignore not only Bucklew’s rare condition.  They also ignore that 

there is no reason to believe that either M2 or M3 will have been informed of 

Bucklew’s rare condition until just before the procedure begins.  (APP1066, 

APP1091.)  Nor is there any evidence that either will appreciate from the 

information they receive the particularly rare form of the disease Bucklew has, and 

the particularly acute risks he faces.  This further undermines the generic, non-

specific testimony upon which they rely to overcome the historical fact that a cut-

down procedure has been used in the past when veins in the arms were 

                                                 
3 This figure is also statistically insignificant and is not competent evidence of the 
likely error rate of every physician.  The figures are extrapolated from Dr. Zivot’s 
guess as to his own historic failure rate.   
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inaccessible.  On this record, a factfinder could reasonably conclude that the 

medical professionals who have used a cut-down before will also likely do so here.  

The factfinder would also be justified in concluding that the result of using 

that procedure is likely to be an especially gruesome and needlessly painful 

execution.  The cut-down procedure falls short of what both Drs. Antognini and 

Zivot explained is acceptable medical practice, even when performed on a healthy 

patient.  But Bucklew is prone to hemorrhaging under stress and struggling, likely 

with at best limited success, to breathe.  This execution, a reasonable factfinder 

could conclude, will be especially macabre.  Defense counsels’ assurances to the 

contrary are not enough to support allowing this execution to proceed on this 

record.   

3. A Reasonable Factfinder Could Conclude That Bucklew 
Will Experience An Unconstitutionally Long Period In 
Which He Is Sentient To Pain But Unable To Breathe.  

Defendants assert that Bucklew “presente[d no] evidence to suggest when he 

would become so unconscious that he would lose mental awareness.”  (Appellee 

Br. at 56.)4  That assertion is frivolous.  Defendants’ admitted that their own expert 

                                                 
4 Defendants also assert that Zivot equivocally opined only that Bucklew “might” 
experience a “twilight” period.  (Appellee Br. at 27.)  Zivot’s testimony was far 
from equivocal on this point. He opined that “there will be points [before Bucklew 
stops breathing] where he’s not dead and he’s not . . . [able] to control and regulate 
and adjust his airway . . . [and] will still be . . . capable of knowing that he cannot 
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believed this phase would occur within 20-30 seconds.  (APP1030-31.)  

Defendants further admitted that Zivot opined at his deposition that Bucklew 

would be conscious and sentient to pain, but unable to control his airway, for as 

long as 52-240 seconds.  (APP1030-32.)  That is why the District Court assumed, 

in its ruling, that Bucklew will experience sufocation for as much as 4 minutes. 

(ADD005.)  Beyond those admissions, the record also includes Zivot’s 

Supplemental Report, in which Zivot opined—on the basis of more than two 

decades of experience, treatment of more than 42,000 patients, and a thorough 

examination of Bucklew—that Bucklew would very likely be awake and sentient 

to pain for as long as several minutes, without the ability to regulate his airway.  

(APP0402-03, 405, ¶III.E.) (emphasis added).   

So when the Defendants argue that, based on the evidence provided, “no 

factfinder could determine how long the stage [at which Bucklew is conscious but 

unable to control his breathing] might last,” (Appellee Br. at 55), they are really 

just disagreeing with Zivot.  The District Court never denied that several minutes 

of experiencing the sensation of suffocating, potentially from one’s own blood due 

to hemorrhaging from tumors in one’s own throat, fails to meet the Eighth 

Amendment’s standard for cruel and unusual punishment.  To the extent 

                                                 
make the adjustment, and will experience it as choking.”  ECF No. 182-1, Zivot 
Dep. Tr. 81:12-22 (emphasis added). 
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Defendants are suggesting that the factfinder needs to be told precisely how long 

such suffering would be experienced, this Court should reject their view.  It is the 

province of the factfinder to weigh the expert testimony and make a judgment 

about the degree of risk an execution protocol poses, considered in light of the 

magnitude of that risk.  See Johnson v. Mead Johnson & Co., LLC, 754 F.3d 557, 

564 (8th Cir. 2014) (“[The factfinder] should be the one to decide among the 

conflicting views of different experts.”) (internal quotations omitted.)  Here, given 

the evidence that Bucklew is facing an unusually bloody execution—involving 

bleeding from his facial orifices while gagging on his own blood—the factfinder 

could comfortably conclude that the several minutes Zivot believes is reasonable to 

expect is too much time to spend gasping and gurgling through one’s blood-filled 

airway.  (APP0405, ¶III.E.) 

Defendants simply refuse to grapple with the entire record when they assert 

that “fifty-two seconds of awareness is the worst case scenario” supported by one 

of the studies upon which Zivot relied.  (Appellee Br. at 56; ADD005.)  The 

District Court rightly chose not to “resolve this factual dispute on summary 

judgment.”  (ADD005.)  The question, at this stage of the proceedings, is not what 

does one particular study show, just because Defendants decided to discuss that 

study with Zivot at length during his deposition.  The question is what conclusion 

would the record as a whole support.  And Zivot’s opinion, based on his decades of 
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professional medical expertise, is clear: Bucklew will experience suffering for 

several minutes.  Defendants are, of course, free to urge a factfinder to conclude 

that the study, as they read it, should overcome Zivot’s experience and judgment; 

that is why we have trials.  But they are not entitled to be relieved of the burden of 

persuading a factfinder just because they believe Zivot is wrong.   

B. Bucklew Has Established A Triable Issue Of Fact Regarding 
Whether Execution By Nitrogen Hypoxia Is Feasible And Will 
Substantially Reduce His Risk Of Suffering. 

Defendants’ expert conceded, and the District Court accepted, that nitrogen 

hypoxia “would result in minimal pain and suffering.”  (Appellee Br. at 29 (citing 

ADD010).)  Defendants brush this concession aside by asserting that Antognini’s 

statement “concerned cyanide gas, not nitrogen.”  (Appellee Br. at 58.)5  But the 

testimony makes clear that he was specifically opining on nitrogen hypoxia.  

(APP0362, 234:12-235:19 (“When you go from 79 percent nitrogen, now to 100 

percent nitrogen . . . you quickly achieve hypoxia and somebody would be 

unconscious very quickly”).)  Antognini’s testimony regarding the relative 

                                                 
5 Defendants relied on statements related to cyanide poisoning, rather than nitrogen 
hypoxia, when it suited their purposes. In attempting to establish the possibility of 
painful side effects during an execution by nitrogen hypoxia, they relied on 
evidence regarding cyanide poisoning.  (See Appellee Br. at 9 (citing Gray v. 
Lucas, 463 U.S. 1237, 1241 (1983) (noting that a person executed by cyanide 
poisoning—a method not proposed by Bucklew—may “begin to drool, urinate, 
defecate, or vomit.”)).)   
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painlessness of nitrogen hypoxia is corroborated by the documented experiences of 

volunteer study participants and high altitude pilots, which show that nitrogen 

hypoxia does not typically cause feelings of suffocation, pain, or choking in the 

average person.  (APP0792; APP0910 (“At low levels of hypoxia, [pilot] trainees 

typically feel little more than euphoria . . .[A]t higher levels . . . trainees will 

quickly become unconscious.”); see also APP0907 (“[H]uman volunteers that 

hyperventilated on pure nitrogen gas . . . lost consciousness [when the tests were 

expanded to seventeen-to-twenty seconds]. . . . There was no reported physical 

discomfort associated with inhaling pure nitrogen.”)6; APP0792 (“[R]esearchers 

found that executions by nitrogen hypoxia would be humane”).)  It is true that the 

pilots did not have cavernous hemangioma, and, once again, Defendants would be 

free to argue to the factfinder that for that reason these experiences should not be 

considered persuasive.  At this procedural stage, what matters is that Bucklew 

presented evidence sufficient to support a reasonable factfinder’s conclusion that 

nitrogen-induced hypoxia will significantly reduce his risk of pain and suffering 

both because it is generally demonstrated to be painless and because Bucklew will 

                                                 
6 Nitrogen hypoxia does not cause the same physical discomfort as asphyxiation 
because “hypoxia via the inhalation of nitrogen allows the body to expel the carbon 
dioxide buildup that is normally associated with the respiratory cycle.”  (APP0907; 
see also APP0911 (“Inert [nitrogen] gas hypoxia is considered such a humane and 
dignified process to achieve death that it is recommended as a preferred method by 
right-to-die groups.”).) 
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not be required to lie flat during a nitrogen-hypoxia based execution procedure.  In 

addition, this procedure would completely obviate the grave risk he faces of 

suffering a cut-down procedure to access his femoral vein. 

In an effort to blunt the clear significance of an alternative procedure that 

will enable Bucklew to manage his condition by allowing him to sit upright, 

Defendants assert that Bucklew has failed to provide evidence that he could sit 

upright during a nitrogen-hypoxia execution.  (See Appellee Br. at 58-59.)  

Bucklew has thoroughly explained the conditions which will necessitate forcing 

him into a supine position during a lethal injection procedure, and the absence of 

those conditions in a nitrogen-induced hypoxia procedure.  (Appellant Br. at 39-41; 

APP1062; APP1072.)  Even Missouri’s now defunct gas chamber used a chair, 

rather than a gurney.  Moreover, as the Oklahoma legislature found, nitrogen 

hypoxia could be administered through a face mask, (see APP1069), and nothing 

about the mechanics of a face mask would necessitate lying supine.   

Bucklew’s supposed failure to “present[] evidence to establish how quickly 

or slowly nitrogen gas takes effect,” (Appellee Br. at 58), is another red-herring.  If 

Bucklew is not bleeding from his eyes, nose, and ears while choking and gagging 

on his own blood, a factfinder could reasonably find that death by nitrogen-

hypoxia presents a substantially lesser risk of harm, even if it could take longer 

than death by lethal injection. 
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Finally, as the District Court observed, Defendants made no arguments 

below concerning the feasibility or availability of lethal gas.  (ADD009 

(“Defendants do not argue that this method of execution is not feasible or readily 

implemented.”).)7  Even if they had, Bucklew presented more than sufficient 

evidence showing that implementation of lethal gas would be safe, inexpensive, 

and relatively simple as it would only involve the purchase of a canister of nitrogen 

and a suitable face mask (as opposed to a gas chamber).  (APP1069 (citing Pl.’s 

Ex. 11, Okla. House Bill 1879 Fiscal Impact Statement (dated Feb. 4, 2015) (“The 

costs would be minimal and include the one time purchase of a gas mask (similar 

to what one experiences at the dentist), and the price for a canister of nitrogen.”)).)  

In any event, Bucklew’s evidence is sufficient grounds for a factfinder to 

determine that execution by nitrogen hypoxia is both feasible and available.   

III. The District Court Improperly Denied Bucklew Discovery Material To 
His Claims And That Could Make Even More Clear How The 
Impending Execution Will Violate The Eighth Amendment. 

As the discussion above and in Bucklew’s Opening Brief amply 

demonstrate, discovery from M2 and M3 is not merely relevant to Bucklew’s 

                                                 
7 Moreover, rather than simply authorizing lethal gas, Missouri has by law 
“direct[ed] the director of the department of corrections . . . to provide a suitable 
and efficient room or place . . . and the necessary appliances for carrying into 
execution the death penalty by means of the administration of lethal gas . . . .” MO. 
STAT. ANN. §546.720.1.   
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claims, it is potentially some of the most powerful and clear evidence impacting 

the central issues in the case.  This Court overrules a district court’s denial of 

discovery where, as here, the denial resulted in “fundamental unfairness” to 

Bucklew.  Sheets v. Butera, 389  F.3d 772, 780 (8th Cir. 2004).  Defendants 

represent that Bucklew “has not provided any basis from which to determine how 

much suffering he might experience.”  (Appellee Br. at 54, (emphasis added); 

compare ADD008 (holding that Bucklew failed to “quantify these risks” 

associated with lethal injection).)  As discussed above, that is wrong.  But if it were 

right, that would make the denial of discovery all the more fundamentally unfair.  

Because of Bucklew’s unique medical condition, and the poor venous access in his 

arms, the medical expertise of M2 and M3 are especially relevant to establishing 

“how much” Bucklew will suffer during the Execution Procedure.  (See Appellant 

Br. at 16-19.)  Whether M2 or M3 have ever seen a patient with Bucklew’s 

condition is unknown.  Whether they are even aware that his especially rare 

version of the disease exists is unknown.  Whether they have any idea how to 

mitigate the special risks Bucklew faces is unknown.   

Defendants distract from the unfairness by mischaracterizing Bucklew’s 

argument.  Bucklew is not asserting the mere possibility that medical personnel 

will make a mistake when applying the Execution Protocol to Bucklew.  (Appellee 

Br. at 62.)  Bucklew is asserting that the District Court denied him the chance to 
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explore whether M2 and M3 are sufficiently medically trained so that it is even 

possible for them to administer the execution protocol in a way that accounts for 

Bucklew’s rare condition and minimizes the substantial risk he faces of suffering a 

gruesome, prolonged, excrutiating execution.  Given the many ways in which this 

execution can go badly wrong in light of Bucklew’s condition, underqualified 

medical personnel are nearly certain to carry out the execution in a medically 

unacceptable manner.    

This is not bare speculation.  Defendant Steele has observed M3 set a central 

line in the femoral vein using an archaic cut-down procedure (see Appellee Br. at 

48); supra pp. 11-12, suggesting that M3 is not skilled enough to set a line in a 

femoral vein in the manner described by Doctors Antognini and Zivot.  (APP0352, 

98:6-25 (Antognini explaining that a cutdown procedure shouldn’t be necessary to 

insert a femoral line in the groin region because “the femoral vein is . . .easily 

accessed”); APP0376, 72:11-73:23 (Zivot describing successful use of a “blind 

technique,” not a cutdown, when accessing the femoral vein).)  Despite the relative 

ease with which a trained anesthesiologist, even an inexperienced one (APP0375, 

72:11-73:3), should be able to obtain venous access through the femoral vein using 

the “blind technique” (APP0352, 98:6-25; APP0376, 73:8-17), M3 chose—either 

out of disregard for acceptable medical practice or inadequate expertise—to use an 

outdated surgical procedure to cut away an inmate’s flesh and visualize the femoral 
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vein.  Supra pp. 11-12.  That M3 is so unskilled as to be unable to competently 

gain access to the femoral vein without visually exposing the vein through a cut-

down provides reason to doubt M3’s skill and training.  After all, Defendants’ 

expert described using such a “blind” procedure as “not . . . problematic” to 

perform on an average inmate.  And, as repeatedly noted above, Bucklew is far 

from average.       

The evidence indicates that M2 and M3 will not even learn that Bucklew 

suffers from cavernous hemangioma until the day of his execution.  (APP1091.)  

There is no reason to believe the information they receive about his condition will 

provide the kind of detail necessary to grasp its rare nature and the exceedingly 

uncommon risks he faces.  Under these circumstances, without discovery, there is 

no way to know whether M2 and M3 will even understand what problems might 

arise, much less be sufficiently trained to deal with them.  Put simply, nobody 

knows what M2 or M3 will do when Bucklew begins hemorrhaging, choking and 

gurgling on his own blood, and bleeding from his eyes and ears while M2 and M3 

(and the witnesses for the victim, the State, and Mr. Bucklew) watch.  

Defendants’ confidence that M2 and M3 will handle whatever arises, and 

make whatever adjustments are required to reduce Bucklew’s suffering only 

underscores the impropriety of denying Bucklew his requested discovery. 

Defendants’ confidence is merely hope.  Discovery would produce evidence either 
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confirming that their confidence is warranted or demonstrating that it is not.  M2 

and M3 can tell us whether the gurney may be adjusted, and in what manner, and 

under what circumstances they would adjust it. M2 and M3 can tell us what 

familiarity, if any, they have with Bucklew’s rare condition.  M2 and M3 can 

explain when and why they would choose to perform a cut down procedure.8  

Finally, Defendants falsely assert that Bucklew seeks to discover the 

“identities” of M2 and M3.  (See, e.g., Appellee Br. at 18, 34, 61.)  Bucklew has 

made clear to Defendants before this Court (Appellant Br. at 51-52), and the 

District Court (APP1019), that any deposition of M2 or M3 would protect the 

identities of M2 and M3 from disclosure to Bucklew or his Counsel, and that their 

identities would be further protected by placing the deposition transcripts under 

seal, as has been done in past lethal injection cases.  Moreover, M2’s and M3’s 

interest in anonymity cannot overcome Bucklew’s fundamental right to access to 

evidence central to his claim.  See Hamdi v. Rumsfeld, 542 U.S. 507, 529 (2004) 

(quoting Mathews v. Eldridge, 424 U.S. 319, 335 (1976) (contemplating a 

                                                 
8 Defendants again argue that testimony from M2 and M3 is not relevant because 
Bucklew has not pled that a change in the execution team would resolve his claim, 
(Appellee Br. at 61-62.)  The relevance of M2 and M3’s testimony is patently 
obvious in light of extensive deposition testimony demonstrating that much of the 
Execution Procedure is dictated by M2 and M3’s discretionary decisions, (see 
APP1058-60), and Defendants’ own insistence that Bucklew show this Court “how 
much” suffering (Appellee Br. at 54) he is very likely to experience under the 
current protocol as carried out by M2 and M3.   
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judicious balancing of “the private interest that will be affected by the official 

action against the Government’s asserted interest.”)) (internal quotations omitted.) 

IV. This Court Is Not Precluded From Reconsidering En Banc Its Earlier 
Decision Regarding The Applicabiliy of Glossip’s Alternative Method 
Requirement To Bucklew’s As-Applied Claim. 

Defendants argue that this Court may not reconsider its prior en banc 

decision regarding the applicability of the Glossip pleading requirements to 

Bucklew’s as-applied claims.  (Appellee Br. at 65.)  Certainly nothing in the 

Supreme Court’s rulings prevents this Court from altering its prior ruling.  Glossip 

has not “squarely foreclosed” Bucklew’s view that he need not plead an available 

alternative method of execution in this as-applied challenge.  Glossip v. Gross 

concerned a facial challenge and did not consider whether that requirement applied 

to as-applied challenges.  135 S. Ct. 2726, 2731 (2015).     

That leaves only this Court’s prior ruling.  The law of the case is a 

discretionary rule that “expresses the practice of courts generally to refuse to 

reopen what has been decided, but it is not a limit to their power.”  Cottier v. City 

of Martin, 604 F.3d 553, 556 (8th Cir. 2010); see also United States v. Lucas, 521 

F.3d 861, 867 (8th Cir. 2008); Little Earth of the United Tribes, Inc. v. United 

States Dep’t of Housing and Urban Dev., 807 F.2d 1433, 1440-41(8th Cir. 1986).   

Given the evidence that the Court now has before it of the extreme rarity of 

Bucklew’s condition and the special and severe risks he faces, Bucklew submits 
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reconsideration is warranted.  While it is true that a panel of this Court may not 

overrule an en banc decision, no rule prohibits this Court from reviewing en banc 

its earlier en banc decision.9  It is also possible that a panel of this Court could, on 

its own motion, poll whether the Court believes a full en banc rehearing is 

required.  See Internal Operating Procedures, United States Court of Appeals 

Eighth Circuit (May 20, 2013), ¶IV.D; Fed. R. App. P. 35(a).  Regardless, it 

remains within the power of this Court to prevent Bucklew from suffering a 

gruesome, prolonged, and needlessly painful procedure, even if his rare medical 

condition precludes him from proposing an alternative procedure that would 

comport with Eighth Amendment standards.  

CONCLUSION 

  For the foregoing reasons, Bucklew respectfully requests that this Court 

vacate the District Court’s order granting summary judgment to Defendants, and 

remand for further proceedings including limited discovery in the form of 

depositions of M2 and M3, and an evidentiary hearing, as well as an order 

directing that he need not prove the existence of a feasible and readily available 

                                                 
9 The authorities cited by Defendants on this issue are inapt for Defendants’ 
purposes.  In Cottier v. City of Martin, this Court held only that a panel of the 
Court could not overrule an en banc decision.  604 F.3d 553 (8th Cir. 2010); 
United States v. City of Detroit, 401 F.3d 448, 452 (6th Cir. 2005) (same).  
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alternative method of execution that will substantially reduce his suffering, and any 

other legal or equitable relief this Court deems appropriate.  

Dated: January 17, 2018 

/s/ Robert N. Hochman  
Robert N. Hochman 
Raechel J. Bimmerle 
SIDLEY AUSTIN LLP 
One South Dearborn Street 
Chicago, Illinois 60603 
Tel.: (312) 853 7000 
Fax: (312) 853 7036 
rhochman@sidley.com 
rbimmerle@sidley.com 
 
Cheryl A. Pilate 
MORGAN PILATE LLC 
926 Cherry Street 
Kansas City, MO 64106 
Tel.: (816) 471 6694 
Fax: (816) 472 3516 
cpilate@morganpilate.com 
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Development and Clinical Application of
Electroencephalographic Bispectrum Monitoring
Jay W. Johansen, M.D., Ph.D.,* Peter S. Sebel, M.B., B.S., Ph.D., M.B.A.†

UNTIL recently, anesthesiologists lacked the ability to
monitor the effects of anesthetics on the brain in terms
of “depth” or “adequacy” of anesthesia. Typically, surro-
gate measures of autonomic activity, such as changes in
blood pressure and heart rate, have been used to assess
the adequacy or inadequacy of anesthesia. Because it is
believed that general anesthetics block consciousness by
depressing the central nervous system, and electrical
activity of the cerebral cortex can be measured using the
electroencephalogram (EEG), it is expected that some
component of the EEG should relate to adequacy of
anesthesia. Such a relation was first suggested in 1937.1

With the advent of the microcomputer technology, it
became possible to reduce the amount of data obtained
from an EEG to various processed derivatives.2 Deriva-
tives such as the power spectral edge, median fre-
quency, and zero-crossing frequency, among others,
have been described as potential measures of anesthetic
effect on the central nervous system.3–6 In that these
measures were found to depend on specific drug com-
binations and were not monotonically related to drug
effect or clinical response, no gold standard for measur-
ing the entire spectrum of anesthetic effect has been
widely accepted.

The first and only technology approved by the U.S.
Food and Drug Administration (October 1996) for mar-
keting as an EEG-based monitor of anesthetic effect is the
bispectral analysis derivative known as the Bispectral
Index Scale (BIS, Aspect Medical Systems, Natick, MA).
The purpose of this review is to describe the clinical
development of this technology and to assess our cur-
rent understanding of its utility in clinical practice.

Bispectral Analysis

Bispectral analysis is a statistical technique that allows
study of phenomena with nonlinear character, such as
surf beats and wave breaking.7 Bispectral analysis pro-
vides a description to a continuous pseudo–randomly
varying signal (e.g., EEG) that is an alternative to other
conventional power spectral analysis techniques derived
from fast Fourier transformation. The mathematics of
bispectral analysis have been described elsewhere.7–11

The first studies of EEG bispectral analysis were pub-
lished in 1971.12 Bispectral analysis is computationally
intensive, and it was not until fast microprocessors were
developed that online bispectral analysis of the EEG in
the operating room became possible.

Conventional analysis of the EEG using fast Fourier
transformation produces information regarding the
power, frequency, and the phase of the EEG signal.
Typical displays, such as the compressed spectral array,
graph power and frequency information and discard the
phase information.2 Bispectral analysis represents a dif-
ferent description of the EEG in that interfrequency
phase relations are measured, i.e., the bispectrum quan-
tifies relations among the underlying sinusoidal compo-
nents of the EEG.2 Additional details regarding the com-
putation of bispectral data can be found in Sigl and
Chamoun13 and in a review by Rampil.2 The data con-
tained in both the bispectral analysis and conventional
frequency–power analyses of the EEG are used to create
the proprietary parameter of the bispectral index, or
BIS.2,13 BIS is a dimensionless number scaled from
100–0, with 100 representing an awake EEG and zero
representing complete electrical silence (cortical sup-
pression). During development, BIS went through several
revisions (table 1) and the currently available versions (ver-
sions 3.3 and 3.4) are scaled as shown in figure 1.

The BIS integrates various EEG descriptors into a single
variable. The mixture of subparameters of EEG activity
was derived empirically from a prospectively collected
database of anesthetized volunteers with measures of
clinically relevant sedative endpoints and hypnotic drug
concentrations.14 The process by which BIS was derived
is shown schematically in figure 2. The EEG was re-
corded onto a computer and was time-matched with
clinical endpoints and, where available, drug concentra-
tions. The raw EEG data were inspected, sections con-
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taining artifact were rejected, and spectral calculations
were then performed to produce both bispectral and
power spectral variables. Following statistical ranking,
the variables correlating best with the clinical endpoint
were chosen. These were then fitted to a multivariate
statistical model using the maximum likelihood solution
to a logistic regression analysis to produce a continuous
series of BIS values. This index was then tested offline in
a prospective manner on a new database, and studies
evaluated its clinical utility. The parameters used in the
current implementations of BIS have been detailed by
Rampil.2

The BIS monitor represents the successful effort to
model EEG versus behavioral responses. The BIS algo-
rithm uses various derivatives from conventional EEG
power spectral analysis as well as elements of bispectral
analysis.

Initial Clinical Studies
In the absence of a gold standard for determining

anesthetic depth, initial clinical studies evaluated the
predictive power of BIS for clinical endpoints including
patient movement to skin incision (similar to the deter-
mination of minimum alveolar concentration [MAC])
and autonomic responses to stimulation (hypertension
and tachycardia [MACBAR]). Data from the first two clin-
ical studies were combined to form the database from
which BIS version 1.1 was derived.15,16 BIS was com-
pared with other commonly used power spectral deriv-
atives to predict movement following skin incision in
patients receiving thiopental–isoflurane anesthetic.17

EEG variables 2.0 min before incision were used as
individual controls. A statistically significant difference
between BIS levels, but not in spectral edge or median
frequency, in subjects who moved at skin incision (BIS
65 6 15, mean 6 SD) was noted compared with those
who did not move (BIS 40 6 16). The accuracy (overall
accuracy of prediction)‡ was 83%, but the ability to
correctly identify nonmovers (specificity) was only 63%.

Power spectral derivatives did not predict movement in
response to skin incision; this was confirmed in a recent
study during thiopental–isoflurane anesthesia.18

The BIS version 1.1 was also evaluated for its ability to
predict hemodynamic responses (more than 20% in-
crease in blood pressure or heart rate) to laryngoscopy
during a thiopental–nitrous oxide–opioid anesthetic
technique.16 A statistically significant difference was
found between patients who mounted a hemodynamic
response (BIS 67 6 10) compared with those who did
not (BIS 45 6 14). In this study, power spectral edge and
median frequency did not distinguish those subjects
who responded from those who did not. However, other
researchers have found power spectral edge to be a
useful predictor of hemodynamic response to laryngos-
copy.5

To evaluate the predictive ability of BIS for movement

‡ Accuracy 5STotal number 2 @~False positive! 1 ~False negative!#

Total number D3 100.

Fig. 1. The Bispectral Index Scale (BIS versions 3.0 and higher)
is a dimensionless scale from 0 (complete cortical electroen-
cephalographic [EEG] suppression) to 100 (awake). BIS values of
65–85 have been recommended for sedation, whereas values of
40–65 have been recommended for general anesthesia. At BIS
values lower than 40, cortical suppression becomes discernible
in raw EEG as a burst suppression pattern.

Table 1. Bispectral Index Development

BIS Version Release Date Clinical Endpoint Comment

1.0 1992 MAC/Hemodynamic Agent-specific, modified by analgesic dose
2.0 1994 Hypnosis/Awareness Reformulation of index, agent-independent
2.5 1995 0 “Awake” artifact recognition/removal
3.0 1995* 0 Sedation performance enhanced
3.1 1996 0 EEG burst suppression detection enhanced
3.2 1997 0 EMG and “near” suppression handling improved
3.3 1998 0 EMG detection/removal improved
3.4 1999 0 15 s Smoothing, less susceptable to “arousal delta”

patterns on emergence

* FDA premarket approval granted October 1996.

BIS 5 Bispectral Index; MAC 5 minimum alveolar concentration suppressing movement to surgical incision by 50%; EEG 5 electroencephalogram; EMG 5
electromyogram.
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using different anesthetic techniques, a prospective
comparison was conducted using computer-controlled
infusions of propofol (target plasma concentration, 4
mg/ml) plus alfentanil (125 ng/ml) compared with isoflu-
rane (end-tidal concentration, 0.5%) plus alfentanil (125
ng/ml) anesthetics, techniques expected to achieve a
50% movement response to skin incision.19 In the period
before skin incision, BIS was statistically significantly
different for those who moved at incision compared
with those who did not for each anesthetic technique,
whereas other EEG derivatives were not significantly
different. However, there was no difference between the
patients in the isoflurane–alfentanil group that did not
move (BIS 63 6 10) and those in the propofol–alfentanil
group who did move (BIS 63 6 9). These studies dem-
onstrate that BIS version 1.1 could predict movement
response to incision but depended on the anesthetic
agents used.

Based on these results, a multicenter study of 300
patients from seven study sites using seven different
anesthetic techniques was undertaken.20 Anesthetic
technique was specific to each site and did not vary
within each site, although there was significant overlap
among drugs used at the various sites. One half of the
patients at each site were randomized to receive anes-
thetic doses in which 50% of patients were expected to
move in response to skin incision. The other half was
randomized to a treatment group in which the anes-
thetic drug dose was adjusted to produce a BIS value of
less than 60. The percentage of patients who moved in
the group where a 50% movement rate was expected
was 43% (BIS 66 6 19 before incision). In the BIS-guided
group (in whom anesthetic doses were larger), the
movement response rate was significantly lower (13%),

as was the BIS (51 6 19). Overall, as BIS decreased, the
probability of a movement response also decreased. At
some sites where opioid doses were relatively large,
there was no apparent relation between BIS and the
probability of movement. Retrospective pharmacody-
namic modeling using STANPUMP (Steven Shafer, VA
Medical Center, Palo Alto, CA) was performed to esti-
mate the effect-site concentrations of the intravenously
administered anesthetics and opioids during balanced
anesthesia. Using logistic regression analysis, an interac-
tion model for the effects of the inhalational and intra-
venous anesthetics and opioids was derived. As the con-
centration of isoflurane and propofol increased, a
decreasing BIS was associated with a decreasing proba-
bility of movement. In contrast, increasing opioid dose
was associated with a decreased probability of move-
ment without significant changes in BIS. Thus, when
large doses of opioids are used, there is a poor associa-
tion between the probability of remaining immobile af-
ter incision and BIS.

Concurrently, several studies furthered our under-
standing of the anatomic pathways underlying the move-
ment response to surgery. In rats, Rampil et al.21 dem-
onstrated that MAC did not change following removal of
the forebrain structures via craniotomy. They also dem-
onstrated in the same model that spinal cord transection
at C1–C2 level did not alter MAC.22 Antognini et al.23

separated the systemic and cranial circulations in the
goat using bypass circuits to selectively anesthetize ei-
ther the head or the body (including spinal cord). When
the whole animal was anesthetized, MAC of isoflurane
was 1.2%. When the cranial circulation alone was anes-
thetized, MAC was 2.9%. The conclusion from these
three studies was that the movement response–reflex to
skin incision is mediated primarily at spinal cord level.24

This anatomic separation of EEG generator sites from the
somatic motor control sites in the spinal cord may ex-
plain the inability of BIS, which is derived from cortical
EEG, to predict reflex movement. Therefore, clinical
endpoints used during the development of the BIS ver-
sion 1.1 were reevaluated.

Reformulation of BIS
These data indicate that the hypnotic component of

anesthesia (i.e., “sleep”) differs from the analgesic com-
ponent25 (fig. 3) and suggest that a satisfactory anes-
thetic state can be obtained by a balance of hypnotic
drugs (e.g., volatile or intravenous anesthetics) and anal-
gesic drugs (e.g., opioids), resulting in unconsciousness
and areflexia. Generally, a balance between hypnosis
and analgesia is sought. If the dose of hypnotic agent is
large, then relatively smaller amounts of analgesic are
needed. If analgesic doses are relatively large, then hyp-
notic medications are decreased to avoid hemodynamic
instability. Sedation was selected as the most appropriate
clinical endpoint of hypnosis, and BIS was reformulated

Fig. 2. Bispectral Index Scale (BIS) development process. BIS
versions 2.0 and higher were reformulated using hypnosis and
awareness as clinical endpoints (see table 1).
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(version 2.0 and greater) from the existing database26

(table 1).
A study in 72 volunteers established the relation be-

tween BIS, plasma drug concentrations, and level of
sedation.14 These data were also used to develop BIS
version 3.0 offline. Steady-state equilibration of plasma
drug concentration and effect-site or brain concentration
were achieved using computer-controlled, pharmacoki-
netically driven infusion devices targeted to hold plasma
drug concentrations constant for a minimum of 15 min.
In these volunteers, the relation between BIS, sedation,
and memory function were evaluated using propofol,
midazolam, isoflurane (end-tidal concentration held con-
stant) or alfentanil, administered individually. Concentra-
tions of each individual drug were increased in a step-
wise fashion after equilibration at each level in a
sequence of three to four steps to beyond the level that
would normally cause unconsciousness. Subsequently,
doses were decreased in a stepwise manner and in-
creased again, and then patients were allowed to re-
cover, so any EEG evidence of acute tolerance could be
evaluated. The BIS version 3.0 score (r 5 0.883) corre-
lated significantly better with the Observer’s Assessment
of Awareness/Sedation (OAA/S) than did the measured
propofol concentration (r 5 20.778, P , 0.05).27 The
correlations between BIS and OAA/S for isoflurane and
midazolam were 0.85 and 0.75, respectively; these val-
ues were not statistically different from the correlation
obtained between measured drug concentrations and
OAA/S. BIS values representing unconsciousness (OAA/
S 5 2) in 50% and 95% of volunteers were 67 and 50,
respectively. BIS version 3.0 also had a very high predic-
tion probability (PK)28§ (0.88–0.98) for correctly identi-
fying loss of consciousness. Alfentanil (50 or 100 ng/ml),
alone or in combination with propofol,29 did not influ-
ence this version of BIS. Gajraj et al.30 studied 12 pa-
tients with spinal anesthetics (but no surgical stimula-
tion) during repeated transitions from consciousness to

unconsciousness following propofol infusions. At a BIS
of 55, all patients were unconscious. No data presently
exist on the effect of surgical stimulation on the thresh-
olds (BIS) for awareness and memory under general
anesthesia.

The BIS version 3.0 was also found to predict respon-
siveness to verbal command during sedation or hypnosis
better than either targeted or measured serum propofol
concentration (with or without nitrous oxide).31 Katoh
et al.32 demonstrated the value of this BIS version as a
tool for predicting depth of sedation and hypnosis in
patients anesthetized with sevoflurane. The PK29 for BIS
and sevoflurane concentration (0.966) was consistent
over the entire sedative range. Both BIS and sevoflurane
concentration had a linear relation with OAA/S. Loss of
response to mild prodding, defined as a transition from
OAA/S score of 2 to 1, occurred at a mean ED50 BIS of 66
(95% confidence interval [CI], 64–68; ED95 5 58). No
EEG parameter, including BIS, was a significant predictor
of movement in response to skin incision in this study.
Other studies confirmed the relation between BIS and
level of sedation after midazolam,33 intraoperative recall
after propofol sedation,34 and suppression of learning
after propofol.35 Taken together, these data suggest that
BIS accurately reflects the degree of sedation with vola-
tile and intravenous hypnotic agents, including midazo-
lam. However, reformulation of the BIS decreased the
ability to predict movement responses or hemodynamic
changes to painful surgical stimulation.36

The ED50 for unconsciousness (BIS 67) in volunteers14

was confirmed in paralyzed patients anesthetized with
thiopental or propofol.37 In this study, patients received
a single dose of propofol or thiopental and were para-
lyzed with vecuronium (0.1 mg/kg). The forearm was
isolated from the neuromuscular blocking agent by a
tourniquet inflated above systolic blood pressure, and
return of consciousness was defined as the patient
squeezing the investigator’s hand twice in response to
command. In this study, no patient recovered conscious-
ness with a BIS less than 58, and a BIS of 65 signified a
less than 5% probability of return of consciousness
within 50 s. BIS did not specifically identify when a
particular patient would return to consciousness. This
was confirmed by other investigators.30,38 A limitation of
all the “return of consciousness” studies described in this
review is that they were conducted in the absence of
noxious stimulation. It should also be noted that the
definition of “return to consciousness” varies widely
across the referenced studies and does not consistently
include evaluation of complex command performance
(e.g., “move your left hand” or “squeeze my hand
twice”). Ethical concerns make it impossible to inten-
tionally provoke return of consciousness during the nox-
ious stimulation of surgery. Thus, there are no data to
provide confidence in transferring consciousness thresh-

§§ Prediction probability (PK) has a value of 1 when the indicator predicts
observed anesthetic depth perfectly, and a value of 0.5 when the indicator
predicts no better than a 50:50 chance.

Fig. 3. Components of balanced anesthesia: separation of anal-
gesia, hypnosis, and areflexia (based on Gray’s triad).25
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olds determined from volunteer studies into the practice
of clinical anesthesia.

Pharmacokinetics, Pharmacodynamics, and BIS
Electroencephalographic power spectral parameters

display complex relations with hypnotic drug dose that
are unique to each class of agents.39 As mentioned pre-
viously, BIS and intravenous or volatile hypnotic dose
have been shown to correspond in a statistically significant,
linear, monotonic fashion during clinical trials, with BIS
decreasing as hypnotic dose increased.29,32,35,40 When
modeling effect-site concentrations of sevoflurane or isoflu-
rane in surgical patients before intubation, BIS had a high
predictive power (median coefficients of determination,
0.92 and 0.93, respectively) and displayed some hysteresis
(effect site equilibration half time (t1/2ke0), 3.5 6 2.0 min
and 3.2 6 0.7 min, respectively) with end-tidal anesthetic
measurements.40 Quantitative analysis of hysteresis pro-
vides information on the speed of onset–uptake and offset–
elimination of anesthetic action, whereas monitored or
estimated plasma or effect-site drug concentrations does
not. The only previous investigation of the dynamic rela-
tion between BIS (version 1.1) and end-tidal volatile anes-
thetic concentration cannot be directly compared because
of subsequent reformulation of the BIS.39

To date, the most direct evidence linking BIS to brain
cellular activity was provided by Alkire, who investi-
gated the correlations between cerebral metabolic rate,
sedation, and BIS.41 With each patient serving as his or
her own awake baseline control, regional cerebral met-
abolic activity was imaged using positron emission to-
mography under three different conditions: propofol
sedation, unconscious propofol, or isoflurane anesthesia.
Alkire found that the magnitude of the anesthetic-in-
duced changes in the EEG, evident during sedation and
light anesthesia, paralleled the reduction in global cere-
bral metabolism. Reduction of whole-brain metabolic
activity was dose-dependent and decreased in a linear
fashion.

The BIS has recently been used as a surrogate measure
of anesthetic effect on the brain and employed as the
control variable for closed-loop feedback for propofol-
based general anesthesia. Mortier et al.42 used effect-
site–targeted, computer-controlled propofol infusions
continuously adjusted to maintain an average BIS of
65—a BIS value at which patients lost consciousness.
This feedback model was able to “clamp” BIS levels by
adjusting effect-site propofol concentration to within
10–20% of predicted values despite varying levels of
stimulation.

Sedation, Learning, and Memory
There are limited data on the relation between BIS and

memory formation under sedation and anesthesia. Liu et
al.33,34 demonstrated that BIS correlates well with
OAA/S during sedation with both propofol and midazo-
lam during surgery under regional anesthesia. An OAA/S
score of 3 or response to a loud voice corresponded to
a BIS value of 87 6 6 and a 40% probability of recall. An
OAA/S score of 2 or response to mild prodding corre-
sponded to a BIS value of 81 6 8 and represented a
complete lack of picture recall. In volunteers adminis-
tered a trivia-type question task, propofol causes a con-
centration-related impairment of learning.35 Based on
nonlinear regression analysis, learning was suppressed
by 50% at a BIS value of 91 6 1. These findings were
validated by Iselin-Chaves et al.29 in volunteers during
propofol anesthesia. Recall was impaired at much higher
BIS values than response to command with BIS50i of 89
(95% CI, 85–93) and BIS95 at 79 (95% CI, 70–88) for
recall and BIS50 of 64 (95% CI, 61–66) and BIS95 of 49
(95% CI, 45–54) for consciousness. It should be noted
that these studies were conducted in the absence of
surgical stimulation.

Lubke et al.43 assessed explicit and implicit memory
formation in 96 acute trauma patients across a wide
range of BIS values (20–90) during surgery. Memory was
tested by stem completion of words presented intraop-
eratively. No patient had documented “explicit” aware-
ness. However, there was a clear relation between BIS
and the ability of patients to complete word stems with
words heard during surgery (implicit memory), i.e., at
higher BIS levels, patients were more likely to accurately
complete word stems than would be expected by
chance. Auditory information processing occurred even
at BIS levels between 60 and 40. This study demon-
strated that memory formation was related to the depth
of hypnosis.

Hypnotic titration using BIS has been associated with a
reduction in anesthetic agent dosage (see examples in
Clinical Utility Trials).44,45 This reduction in anesthetic
dose could theoretically lead to an increase in the inci-
dence of awareness. The incidence of awareness during
elective general anesthesia has been reported to be be-
tween 0.2% (elective and emergency surgery)46 and 0.4%
(elective surgery).47 To date, there have been approxi-
mately 1,000,000 uses of BIS with an incidence of aware-
ness 0.003% (35 cases) reported to Aspect Medical Sys-
tems as of February 2000 (Manberg P, Aspect Medical
Systems, Natick, MA, personal communication). BIS was
65 or greater in 17 cases in which BIS trends were available.
Eighteen cases were inconclusive because of either a lack
of BIS recording (6 cases) or inconsistent descriptions or
timing of events (12 cases). Therefore, although the inci-
dence of awareness may be underreported, use of BIS
monitoring to guide anesthetic delivery does not appear to
increase the likelihood of awareness.

i BIS50 or BIS95 defines the BIS at which 50% or 95% of subjects, respectively,
had no response.
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Clinical Utility Trials
A patient’s response to sedation and hypnosis is diffi-

cult to predict because of a complex interplay of factors,
including coadministration of multiple synergistic medi-
cations and significant individual pharmacokinetic and
pharmacodynamic variability. Continuous real-time mea-
surement of anesthetic effect using BIS should allow
optimization of drug delivery to each patient, preventing
both potential underdosing and overdosing of hypnotic
medications. The upper limit of hypnotic titration is
defined by the absence of awareness and memory. It
should also be associated with the minimum dose of
hypnotic agent. Prevention of relative hypnotic over-
medication should theoretically speed emergence and
recovery.

Gan et al.44 reported a randomized, controlled,
blinded, multicenter trial in 302 patients using a standard
propofol–alfentanil–nitrous oxide anesthetic technique.
Patients were randomized either to a blinded, standard
practice group or to standard practice with BIS titration.
Propofol infusions were adjusted by clinical observation
in the standard practice group and by titration to BIS
values of 45–60 during maintenance (60–75 prior to
emergence) in the unblinded group. Anesthetic mainte-
nance in the standard practice group typically resulted in
average BIS values in the low 40s compared with ap-
proximately 50 in the treated group. The propofol infu-
sion rate required for maintenance of anesthesia was
decreased in the treated group compared with the stan-
dard practice group (fig. 4). Although the total propofol
dose used was lower in the BIS group, the total duration
of anesthesia was also significantly shorter in this group.
Time to extubation was 11.22 min (95% CI, 8.51–13.60

min) in the control group and decreased to 7.27 min
(95% CI, 6.23–8.28 min) with BIS titration. In the BIS-
monitored group, 43% of patients were fully orientated
on arrival in the postanesthesia care unit compared with
23% in the standard practice group. The incidence of
postoperative complications did not differ between
groups. This study demonstrated that hypnotic titration
during anesthetic maintenance can speed emergence and
recovery from anesthesia while reducing propofol use.

Song et al.45 studied female outpatients undergoing
laparoscopic tubal ligation. Patients were randomly as-
signed to receive either desflurane or sevoflurane anes-
thesia, and the anesthesiologist was either unaware of
BIS value (blinded) or used BIS (to a value near 60) to
titrate volatile anesthetic dose. BIS values in the blinded
groups averaged 40 during anesthetic maintenance,
whereas those in the titration groups averaged 60. Vol-
atile anesthetic usage decreased significantly by 30–38%
compared with blinded controls. Time to extubation
decreased from 6.5 6 4.3 min (mean 6 SD) to 3.6 6 1.5
min (45% decrease) for desflurane and from 7.7 6 3.5
min to 5.5 6 2.2 min (29% decrease) for sevoflurane.
With BIS monitoring, time to verbal responsiveness de-
creased from 6.0 6 3.4 min to 2.8 6 1.2 min (53%) for
desflurane and 7.6 6 2.7 min to 5.0 6 2.0 min (34%) for
sevoflurane. However, time to orientation, duration of
postanesthesia care unit stay, time to oral intake, and
time to home-readiness were not affected by BIS moni-
toring.

Known Limitations of BIS Monitoring
In contrast to other anesthetic agents, ketamine is a

dissociative anesthetic with excitatory effects on the
EEG. Ketamine doses of 0.25–0.5 mg/kg sufficient to
produce unresponsiveness did not reduce BIS.48,49

When ketamine was used in conjunction with propofol
sedation, there was an additive interaction to achieve
hypnotic endpoints,50 yet ketamine did not change BIS
values.50,51 Thus, it appears that BIS cannot be used to
monitor hypnosis during ketamine anesthesia.

Inhalation of nitrous oxide at levels of up to 50% does
not alter BIS, nor does it cause unconsciousness.52 At
70% nitrous oxide, responsiveness to voice command is
lost, but BIS does not change.53 Thus, sedative concen-
trations of nitrous oxide do not appear to affect BIS,
which is consistent with its use as a hypnotic index. The
addition of nitrous oxide to stable plasma concentrations
of propofol in volunteers decreased the probability of
response to a range of stimuli at any given BIS level.31

However, no studies have investigated the effect of the
addition of nitrous oxide to a stable general anesthetic
during surgical stimulation.

Data are currently lacking regarding opioid dose–
responses and interaction of opioids (across a wide spec-
trum of doses) with hypnotics on BIS. No studies have

Fig. 4. Plot of propofol infusion rates (mg z kg21 z min21, mean 6
SD) at various milestones during surgery. The solid line with
closed circles indicates the standard practice group, and the
dashed line with open circles indicates the Bispectral Index
Scale (BIS) group (titration to BIS 45–60). Endpoints are abbre-
viated as time from procedural start (I) to discontinuing propo-
fol (P). The numbers accompanying these abbreviations refer to
minutes before or after the respective endpoint. Statistical sig-
nificance (P < 0.05) is indicated with an asterisk. Adapted from
Gan et al.44
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evaluated the utility of BIS monitoring in anesthetics
based on large doses of opioids.

There is insufficient data to evaluate the use of BIS in
patients with neurologic disease. In one subject who
was subsequently found to have a genetically deter-
mined low-voltage EEG, BIS values were abnormally low
(awake baseline 5 40).54 In the intensive care unit (ICU)
setting, BIS did not reflect mental status in encephalo-
pathic or neurologically injured patients.55

Significant electromyographic (EMG) activity may be
present in sedated, spontaneously breathing patients,
interfering with EEG signal acquisition and contaminat-
ing the BIS calculation. Conventionally, EEG signals are
considered to exist in the 0.5- to 30-Hz band and EMG
signals exist in the 30- to 300-Hz band, although BIS uses
EEG signals up to 47 Hz. This separation is not absolute,
and low-frequency EMG signals can occur in the conven-
tional EEG band range. This EMG activity is interpreted
as high-frequency, low-amplitude waves, falsely elevat-
ing the BIS. Similarly, falsely elevated BIS values can also
occur with high electrode impedances produced by in-
adequate electrode attachment or misplacement. Al-
though quantitative EMG activity (decibels) can be dis-
played on the monitor, there is no simple method to
correct the BIS value. Therefore, BIS values that are
unexpectedly high based on clinical observation should
be interpreted concurrently with the amount of EMG
activity.

Other Applications of BIS Monitoring

Pediatrics
Only adults were used to develop and test the BIS. The

influence of neuronal and physiologic maturation of the
brain on BIS, as well as its correlation to drug effects and
anesthetic outcome, is unknown in pediatric patients.
Significant barriers exist to defining and testing aware-
ness in the pediatric population, and adult guidelines
should not be adopted without validation. Correlation
between awareness, level of sedation, and anesthetic
outcome with BIS in children have not been published.
However, Denman et al.56 reported an approximately
linear relation between BIS and end-tidal sevoflurane
concentration in infants and children. BIS decreased by
50% in infants younger than 2 yr of age at an end-tidal
sevoflurane concentration of 1.55% (95% CI, 1.40–1.70%)
compared with 1.25% (95% CI, 1.12–1.37%) in children,
consistent with the known increase in MAC in this age
group.57,58 More work is necessary to establish whether
BIS provides an age-independent measure of hypnotic drug
effect.

Sedation: Monitored Anesthesia Care and
Intensive Care
Validated sedation scales, such as the five-point OAA/S,27

have been used to measure the level of alertness in

sedated patients and in the development of the BIS. As
described previously, a number of investigators have
replicated the high correlation between BIS, hypnotic
drug concentration, and OAA/S for perioperative seda-
tion.29,33–35 It follows that BIS may be effective for de-
fining adequate sedation during monitored anesthesia
care, preventing inadvertent and unrecognized overse-
dation. Iselin-Chaves et al.29 described the BIS50 for loss
of consciousness as 64–72 and the BIS50 for lack of recall
as 83–89. BIS correlated more significantly than any
other EEG variable with both loss of consciousness and
return to consciousness after midazolam33 and propofol
sedation.34 These studies suggest that BIS values of
65–80 define an acceptable loss in conscious informa-
tion processing and recall during sedation–hypno-
sis.29,31,33,34

Propofol and midazolam are both used extensively
for long-term sedation in ICUs despite poorly defined
clinical endpoints and significant pharmacy costs. The in-
fluence of multisystem failure on hypnotic pharmacokinetic–
pharmacodynamic response is unpredictable in these
patients. It would probably benefit patients and speed
recovery from long-term sedation to accurately monitor
and titrate hypnosis in the ICU. It is not known whether
patients should receive continuous, unvarying hypnotic
infusions or whether doses should be cycled to allow
periods of wakefulness or sleep. Natural sleep can de-
crease BIS markedly, although clear identification of nat-
ural sleep using BIS may be difficult.59 A direct measure
of individual, hypnotic pharmacodynamics would allow
adjustment for tachyphylaxis and tolerance during long-
term hypnotic infusions. However, future investigations
must address the meaning of awareness and recall in the
ICU setting. A number of logistical problems must be
solved for continuous 24-h recordings of patients in the
ICU (e.g., electrodes, montage, EMG activity) The ICU is
an electrically hostile environment for recording EEG,
and it is unclear how much useful information can be
derived in this setting.55 Evaluating the BIS in the ICU is
a fruitful area of research, because preliminary data from
the ICU suggest that oversedation is common.60

Current Perspective

BIS was developed using clinical endpoints of sedation
and relates monotonically to both the hypnotic compo-
nent of anesthesia and to anesthetic drug concentration.
It has been tested and validated in prospective, random-
ized clinical trials. BIS indicates both the potential for
awareness and of “relative” hypnotic overdose but does
not predict movement or hemodynamic response to
stimulation, neither can it predict the exact moment
consciousness returns.

Some limitations exist to the use of BIS. It is not useful
during ketamine anesthesia or in patients with neuro-
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logic disease. Although advances in sensor technology
have produced an easily applied, three-electrode fore-
head sensor, this sensor will not function beyond the
hairline. EMG activity from electrode placement over the
frontalis and temporalis muscles can contaminate and
falsely elevate the BIS. Anesthesia providers must be
trained to detect EMG activity and to be aware of the
problems involved in monitor and sensor application. A
future version of the BIS, intended to make the index less
sensitive to EMG contamination, is being developed
(Chamoun N, Aspect Medical Systems Inc., Natick, MA,
personal communication).

As we move toward more evidence-based medicine,
new technologies will have to be assessed in a manner
that demonstrates both their efficacy and utility in clin-
ical practice.61 Our understanding of the clinical appli-
cation of this new technology is in its infancy, and its full
contribution to the practice of anesthesiology has yet to
be determined.
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

No: 17-3052 

Russell Bucklew 

Appellant 

v. 

Anne L. Precythe, Director of the Department of Corrections, et al. 

Appellees 

______________________________________________________________________________ 

Appeal from U.S. District Court for the Western District of Missouri - Kansas City 
(4:14-cv-8000-BP) 

______________________________________________________________________________ 

ORDER 

A judge in regular active service having requested a poll on whether to hear Bucklew's 

motion for stay of execution en banc, a poll was conducted. A majority of the judges in regular 

active service did not vote to hear the motion en banc. 

Judge Kelly would hear the motion en banc. 

Judge Benton took no part in the consideration of this motion. 

March 15, 2018 

Order Entered at the Direction of the Court:  
Clerk, U.S. Court of Appeals, Eighth Circuit. 
____________________________________ 

       /s/ Michael E. Gans 
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i 
 
 

SUMMARY OF THE CASE AND REQUEST FOR ORAL ARGUMENT 

Appellant Russell Bucklew maintains that his rare medical condition makes 

it highly likely that Missouri’s Execution Procedure will be cruel and unusual, in 

violation of the Eighth Amendment, as applied to him.  This Court has held that, 

when asserting an as-applied challenge to a state’s method of execution, the 

plaintiff must prove that (1) the challenged method of execution poses a substantial 

risk of inflicting serious pain and needless suffering as applied to plaintiff, and (2) 

a feasible and available alternative method of execution exists that would 

significantly reduce plaintiff’s risk of harm.  The District Court granted summary 

judgment in favor of Defendants, concluding that Bucklew had failed to create a 

genuine issue of material fact as to the second requirement.  

Bucklew argues that (1) the evidence he submitted created a material issue 

of fact as to both parts of this Court’s test, (2) that he was wrongly denied access to 

discovery of the medical personnel who will administer Missouri’s Execution 

Procedure, which Bucklew reasonably believes will strengthen his Eighth 

Amendment claim, and (3) that this Court should reconsider its requirement that an 

as-applied challenge to a state’s method of execution must include a feasible and 

readily available alternative method of execution that will substantially reduce the 

claimant’s pain and suffering.  Each argument independently warrants vacating the 

summary judgment order, and Bucklew respectfully submits that this Court should 
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address all of the arguments to ensure that Bucklew has a full and fair opportunity 

on remand to prevent the State from executing him in violation of the Eighth 

Amendment.  

Bucklew requests that the Court allow 30 minutes per side for oral argument 

to allow the parties to aid the Court in addressing the complex issues in this case. 
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JURISDICTIONAL STATEMENT 

 The Western District of Missouri had jurisdiction over Bucklew’s Section 

1983 claim pursuant to 28 U.S.C. §1343.  

The District Court’s final judgment was entered on June 15, 2017, and 

denial of Plaintiff’s timely Motion to Alter or Amend Judgment was entered on 

August 21, 2017.  Plaintiff filed a timely notice of appeal on September 19, 2017.  

This Court has jurisdiction pursuant to 28 U.S.C. §§ 1292(a)(1). 
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STATEMENT OF THE ISSUES PRESENTED 

1. Whether the evidence creates a genuine issue of material fact that 

nitrogen-induced hypoxia will substantially reduce Bucklew’s suffering as 

compared with Missouri’s Execution Procedure. 

The cases most relevant to this issue are: 

Glossip v. Gross, 135 S. Ct. 2726 (2015) 

Bucklew v. Lombardi, 783 F.3d 1120 (8th Cir. 2015) 

Jones v. Kelly, 854 F.3d 1009 (8th Cir. 2017) 

Vermont Teddy Bear Co., Inc. v. 1-800 Beargram Co., 373 F.3d 241 (2d Cir. 
2004) 

 
2. Whether the District Court wrongfully denied Bucklew discovery 

related to the qualifications and experience of the medical personnel who will 

administer his execution. 

The cases and statutory provisions most relevant to this issue are: 

United States v. Holmes, 751 F.3d 846 (8th Cir. 2014) 

Plott v. Gen. Motors Corp., Packard Elec. Div., 71 F.3d 1190 (6th Cir. 
1995) 
 
Wilson v. Weisner, 43 F. App'x 982 (7th Cir. 2002) 
 
Mathews v. Eldridge, 424 U.S. 319 (1976) 

FED. R. EVID. 401 
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3. Whether Bucklew must prove an adequate alternative method of 

execution to state an as-applied challenge to Missouri’s Execution Procedure in 

light of his rare and severe medical condition. 

The cases most relevant to this issue are: 

Glossip v. Gross, 135 S. Ct. 2726 (2015) 

Baze v. Rees, 553 U.S. 35 (2008) 

Jones v. Kelly, 854 F.3d 1009 (8th Cir. 2017) 

Moore v. Texas, 137 S. Ct. 1039 (2017) 
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STATEMENT OF THE CASE 

I. Statement of Facts. 

In 1998, Russell Bucklew was sentenced to death for first degree murder, 

kidnapping, burglary, forcible rape, and armed criminal action.  The instant appeal 

stems from litigation begun in May 2014, in which Bucklew asserts that the 

method that Missouri will use to execute him violates the Eighth Amendment. In 

particular, Bucklew asserts that the rare medical condition from which he suffers 

makes it likely that Missouri’s Execution Procedure will cause him to experience 

prolonged excruciating pain and needless suffering for as long as four minutes. The 

District Court assumed that this is true.  (ADD007-09)1  It has approved that 

method of execution anyway.  On November 21, 2017, the Supreme Court of 

Missouri scheduled Bucklew’s execution for March 20, 2018.  (APP0440.)2   

A.  Bucklew’s Medical Condition 

Bucklew suffers from a rare, progressive, and incurable medical condition 

known as cavernous hemangioma, which has caused large, blood-filled tumors to 

grow in his nasal passage, throat, uvula and face.  (ADD002-03; APP1054-55; 

APP0345 at 72:3-16; APP0325 at 49:5-11; APP0404 at ¶III.A.)  Cavernous 

hemangiomas occur in roughly .2% of the general population. About Cavernous 

                                                 
1 Citations to “ADD” are to Bucklew’s Addendum. 
2 Citations to “APP” are to Bucklew’s Appendix. 
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Angioma, Angioma Alliance (last updated Aug. 26, 2016), available at 

http://www.angiomaalliance.org/pages.aspx?content=62. Cavernous hemangioma 

in the oral cavity typically affects the lips, tongue, buccal mucosa, and palate, and, 

is exceedingly rare, with a prevalence rate of less than 1% of those with cavernous 

hemangioma (.002% of the general population).  Wang, Minhua, MD et al., 

Cavernous Hemangioma of the Uvula: Report a Rare Case with Literature Review, 

North American Journal of Medicine and Science, Vol 8, 1 at 56 (June 2015).  A 

case like Bucklew’s involving the uvula “is extremely rare.” Id.  

Because of his condition, Bucklew’s uvula is grossly enlarged and his 

airway is severely compromised.  (ADD002-03; APP0404 at ¶III.A; APP0407 at 

¶V.A.1.)  Further, the tumors in his airway are “very susceptible to rupture.”  

(ADD002-03; APP0405 at ¶III.F; APP0352 at 101:3-21; APP0356 at 114:17-

115:2.)  The tumors in Bucklew’s airway, including his grossly swollen uvula, 

make it difficult for him to breathe, a difficulty exacerbated when Bucklew is 

forced to lie supine.  (ADD003; APP0408 at ¶V.B.1-2, 7; APP0411 at ¶VI.H; 

APP1062-63; see APP0354 at 106:7-107:13.)  When Bucklew is in a fully supine 

position, his uvula is pulled, by force of gravity, back into his airway thereby 

effectively blocking airflow.  (See APP0408 at ¶V.B.1.)  To prevent suffocation 

while in the supine position, Bucklew must consciously monitor and mechanically 

adjust his breathing in order to shift his swollen uvula and permit airflow.  
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(ADD004; APP0408 at ¶V.B.1; APP0359 at 143:23-144:12.). Bucklew sleeps 

upright to avoid choking and hemorrhaging. (APP1059; APP0408 at ¶V.B.1.)   

Bucklew also experiences frequent hemorrhages, severe enough that the 

prison regularly provides him with biohazard bags and gauze to staunch his 

bleeding.  (APP1059, APP0407 at ¶V.A.3-4); APP0466.)  Friction caused by 

activities as routine as snoring or eating chips have caused the delicate tissue of 

Bucklew’s airway and uvula to tear or leak.  (APP1044 at ¶18; APP0409 at 

¶V.B.8; APP0353 at 103:6-15; APP0357-58 at 121:25-122:11.)  Bucklew’s 

physicians have stated that this condition is progressive, and that if the 

hemangiomas continue to grow, his risk of experiencing a catastrophic hemorrhage 

increase.  (APP1055; APP0321-22 at 44:11-45:22; APP0328.)  Moreover, the 

condition is incurable.  Sclerotherapy, an injection of prescription medication that 

can sometimes aid those with hemangiomas, will not help Bucklew because of the 

size of his tumors, and surgery would introduce risks of excessive bleeding during 

the procedure and gross deformities were Bucklew to survive.  (APP0407 at 

¶V.A.2; APP0321-22 at 44:23-45:9.)  

B. The State’s Execution Protocol Poses Substantial Risks To 
Bucklew 

Missouri’s Execution Procedure (the “Execution Procedure”) follows both a 

written protocol (the “Execution Protocol”) and unwritten procedures.  (See 

ADD003; APP1010; APP1017-18; see e.g. APP0309 at 28:4-22; APP0311-12 at 
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55:20-56:8.)  Missouri’s Execution Procedure employs lethal injection. Under the 

Execution Protocol, medical personnel are tasked with determining the most 

appropriate locations for intravenous (IV) lines to inject the lethal chemical 

pentobarbital.  (APP0445.)  The primary IV line may be inserted in the inmate’s 

peripheral or central (e.g., femoral, jugular, or subclavian) veins, provided that the 

medical personnel have appropriate training, education, and experience for the 

procedure.  (ADD003; APP0445.)  Both parties’ experts note that Bucklew’s 

peripheral veins are difficult to visualize, increasing the likelihood that numerous 

attempts to set an IV would be necessary, and would probably be unsuccessful.  

(APP0346 at 77:3-21; APP0348 at 84:14-25; APP0352 at 99:14-20, 100:1-12; 

APP0372-73 at 69:25-70:6; APP0377 at 74:6-25; APP0411 at ¶VI.G.)  Even if the 

execution team were able to set an IV in Bucklew’s peripheral veins, there would 

be an extremely high risk that the weak vein would rupture once the high-volume 

injection of pentobarbital began.  (APP1043; APP0349 at 87:13-24; APP0379 at 

78:12-19.)  If the peripheral vein ruptured, the pentobarbital would enter and begin 

eroding the surrounding muscle tissue, causing an excruciatingly painful burning 

sensation as the tissue died.  (APP1043; APP0346-47 at 77:11-78:3.)  

Thus both parties agree that the use of a central line would be necessary.  

(ADD03; APP0351 at 94:24-95:6)  However, neither expert has opined on the state 

of Bucklew’s femoral vein, as neither expert has examined the veins in Bucklew’s 
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lower extremities. (See APP0393 at ¶3.4; APP0409 at ¶V.B.6; APP0373 at 70:7-

14.)  There is no evidence that suggests Bucklew’s femoral vein is in any better 

condition than his peripheral veins.  Nevertheless, according to the Execution 

Protocol and deposition testimony, central line access would be obtained through 

Bucklew’s femoral vein, using an outdated, infrequently used surgical procedure 

known as a “cut-down.”  (APP1043; APP0309 at 28:19-22; APP0290 at 26:21-

27:2; APP0351 at 94:24-95:6.)  The femoral vein is located in the groin region, so 

it will be necessary for Bucklew to lie in a supine position.  (APP0351 at 94:7-13; 

APP1043 at ¶11.)  There is no reason to believe this procedure could be performed 

while the inmate is anything other than supine.3 

One Defendant testified that on one occasion an execution team had to 

employ a cut-down procedure to gain venous access through the femoral vein 

using a prepared packet, and that it was a medical member of the execution team 

that carried out this procedure.  (APP0309 at 28:4-22.)  He did not recall exactly 

how long the cut-down procedure took, only that it took several minutes.  

(APP0311 at 55:20-56:17.)  Both experts testified that not every anesthesiologist is 

                                                 
3 One Defendant testified that he believed “the head” of the gurney in the execution 
chamber might be adjusted.  (APP0293 at 51:17-52:1.)  However, he was not 
certain, and also testified that inmates had been positioned in the supine position 
for the duration of prior executions.  (APP0291 at 35:11-16.)  Another Defendant 
Steele testified that inmates were lying supine in the executions he had previously 
observed.  (APP0310 at 29:4-6, 15-17; see also APP0298 at 80:22-81:8.)   

Appellate Case: 17-3052     Page: 18      Date Filed: 12/01/2017 Entry ID: 4606035  
0945a



9 
 
 

qualified or skilled at performing a central line procedure, and that a cut-down 

would not be the preferred method of inserting a central line.  (APP0375 at 72:9-

21; APP0347 at 81:22-24; APP0362 at 237:11-19; APP0352 at 98:8-11, 20-25.)  

The experts’ testimony is consistent with the Execution Protocol, which explicitly 

takes into account the relevance of the training of the execution team members as it 

relates to establishing venous access.  (APP1011; APP0445 (“Medical personnel 

may insert the primary IV line . . . as a central venous line . . . provided they have 

appropriate training, education, and experience for that procedure.”).) 

The Execution Protocol leaves the medical team with substantial 

discretionary authority in the execution chamber.  (See APP0338-40 at 35:21-37:9; 

APP0341-42 at 43:11-44:22; APP0313 at 77:18-24.)  The medical technicians 

responsible for the execution have been designated “M2” and “M3.”  The medical 

technicians are responsible for establishing intravenous access after Bucklew is 

strapped to the gurney in a supine position.  (APP0308 at 22:19-24.)  By virtue of 

having established intravenous access in prior executions, these individuals are in 

the best position to know whether the gurney on which an inmate is strapped may 

be adjusted.  Moreover, the medical technicians have the discretionary authority to 

determine whether a cut-down procedure will be employed.  (See APP0337-38 at 

34:25-35:20; APP0341-42 at 43:11-44:22.)  They also have the discretionary 

authority to determine when and how the cut-down procedure will be performed.  
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(APP0308 at 22:19-24; APP0313 at 77:18-24.)  Their skill and expertise 

necessarily determine how quickly the cut-down will be performed and whether 

the procedure will be successful.  (See APP0347-48 at 81:13-82:25; APP0362 at 

237:11-19.)    

Once intravenous access has been established, Bucklew will be forced to 

remain in a supine position while the pentobarbital injection is administered.  (See 

APP0298 at 80:22-81:8; APP0310 at 29:4-6, 15-17.)  No evidence in the record 

suggests that Bucklew could be moved to a seated position after the IV is 

established.   

Once the pentobarbital enters Bucklew’s bloodstream, he will begin to lose 

the ability to consciously and mechanically manage the airway obstructed by his 

blood-swollen uvula while he is lying flat.  (APP0411-12 at ¶VI.I-J.)  Bucklew will 

experience this as suffocation.  (Id.)  By reflex, Bucklew will begin choking on his 

uvula in an effort to breathe.  (APP0412 at ¶VI.J-L.)  The violence of Bucklew’s 

choking will likely cause the friable tissue of Bucklew’s tumors to rupture, causing 

Bucklew to hemorrhage and aspirate his own blood.  (Id. ¶VI.M.)   

The parties’ experts agree that there will be some period of time during 

which Bucklew will be conscious and sensate to the pain and fear associated with 

suffocation and choking on his own blood while being physically unable to 

manage his airway.  (ADD003-04).  The experts disagree on the duration of time 
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Bucklew will be forced to consciously endure this gruesome experience:  

Bucklew’s expert opines that Bucklew could be in this state for 52 to 240 seconds, 

while Defendants’ expert opines that Bucklew would be conscious and aware of 

extreme pain and suffocation for 20 to 30 seconds.  (ADD004.)  

Prison officials have no contingency plans in place should any aspect of an 

execution fail to go as planned; any calls regarding how best to handle an inability 

to obtain venous access, use of a cut-down procedure, an inmate choking, gagging, 

or hemorrhaging blood, or any other catastrophe are left to the sole discretion of 

the medical members of the execution team.  (APP0339-40 at 36:11-37:9; 

APP0299-300 at 93:11-96:9; APP0291 at 36:5-11; APP0448 at Nos. 2-3.)  All 

decision-making in the event of complications during an execution is left to the 

discretion of the medical members of the execution team.  (APP0337-38 at 34:25-

35:20; APP0341-42 at 43:11-44:22; APP0313 at 77:18-24; APP0297 at 74:19-

75:14; APP0299-300 at 93:11-96:9.)  The State has never executed an inmate who 

suffers from cavernous hemangioma.  (APP1047 at ¶42; APP0448 at No. 4.)  And 

the medical personnel who perform the execution will not be provided any 

information regarding Bucklew’s medical history beyond a single-page document 

that, without explanation, identifies “cavernous hemangioma” in his medical 

history.  (APP1047; APP0292 at 43:20-44:6; APP0334-36 at 27:20-29:10; 

APP0464.)   Given the rarity of the location of Bucklew’s hemangiomas, 
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specifically his oral cavity and uvula, it is unlikely that quick research of 

“cavernous hemangioma” would adequately prepare the medical team for 

Bucklew’s condition.  

C. Nitrogen-Induced Hypoxia is a Feasible, Available Alternative 
Method that is Likely to Significantly Reduce the Risk of Harm.  

Bucklew provided substantial evidence to the District Court demonstrating 

that nitrogen-induced hypoxia is both a feasible and available alternative method of 

execution.  Lethal gas is an authorized method of execution under Missouri Law.  

Mo. Stat. Ann. § 546.720.  In addition, two other states—Louisiana and 

Oklahoma4—have extensively investigated the feasibility and availability of lethal 

gas.  (APP1069; APP0546-47; APP0898-99.)  While Louisiana’s investigation is 

ongoing, Oklahoma has adopted a statute adopting lethal gas as an authorized 

alternative method of execution.  Okla. Stat. Tit. 22 § 1014(B) (2015).  

Oklahoma’s legislature determined that “[t]he costs would be minimal and include 

the one time purchase of a gas mask (similar to what one experiences at the 

dentist), and the price for a canister of nitrogen.”  (APP0470.)  An Oklahoma 

Grand Jury also concluded that given the abundance of nitrogen gas, it would be 

                                                 
4 A third state, Alabama, is also considering the use of lethal gas as an alternative 
method of execution.  The Alabama Senate and House Judiciary Committee have 
both passed the bill, a vote of the full House is pending.  SB12, 2017 Regular 
Session of the Legislature of Alabama (2017).  
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easy and inexpensive to obtain.  (APP0546-47.)  Evidence also suggests that 

nitrogen-induced hypoxia would be an easy method of execution to administer, and 

would not require the participation of licensed medical professionals.  (Id.)  And 

Defendants have demonstrated that they are both willing and capable of engaging 

in the necessary research to implement this alternative method in Missouri, as 

shown by correspondence regarding the safety inspection and remodeling of 

Missouri’s existing gas chamber.  (APP1069-70; APP0880-89.)  Further, as the 

District Court recognized, Defendants do not contest that nitrogen-induced hypoxia 

is both a feasible and available alternative method of execution.  (ADD009.)   

Ample evidence also supports Bucklew’s assertion that execution by 

nitrogen-induced hypoxia will significantly reduce his risk of experiencing 

excruciating pain and needless suffering as a result of its interaction with his 

medical condition.  First, there is no evidence that nitrogen-induced hypoxia would 

pose a risk of substantial pain or needless suffering in the absence of Bucklew’s 

cavernous hemangioma.  Studies conducted with high altitude pilots demonstrate 

that nitrogen-hypoxia does not typically cause any feeling of suffocation or pain 

such as choking or gagging.  (APP1072, n. 6; APP0547. See also APP0792; 

APP0898-99.)  Moreover, Defendants’ own expert, Dr. Antognini, opined that if 

administered correctly, nitrogen hypoxia could cause less pain and suffering than 

lethal injection.  (APP1047; APP0362 at 234:12-21, 235:1-11.)   
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In Bucklew’s case, the relative benefits of nitrogen-induced hypoxia over 

lethal injection are even more pronounced.  Not only does nitrogen-induced 

hypoxia not cause choking or gagging sensations on its own, but it is highly 

unlikely that nitrogen-induced hypoxia would negatively impact Bucklew’s 

cavernous hemangioma in his airway.  First and foremost, while Bucklew would 

be forced to lie supine during an execution by lethal injection, he would not for an 

execution by nitrogen-induced hypoxia.  (APP1072; see APP0298 at 80:22-81:8; 

APP0291 at 35:11-16; APP0310 at 29:4-6, 15-17.)  If Bucklew is sitting upright 

once he begins to lose physical control of his airway, gravity will not cause his 

uvula to fully obstruct his airway as it would if he were forced to lie supine.  

Evidence suggests that breathing nitrogen gas, properly administered through a 

mask while sitting upright would virtually eliminate the substantial risk of choking, 

gagging, hemorrhage and suffocation posed by lethal injection. (APP0547; 

APP0898-99.) 

Evidence in the record also suggests that nitrogen gas would more rapidly 

cause complete unconsciousness than would pentobarbital.  The Defendants’ own 

expert testified that the inhalation of nitrogen gas “would quickly achieve hypoxia 

and cause an inmate to become quickly unconscious.”  (APP0362 at 234:12-21; 

APP1071; APP0890 (noting that available evidence suggests unconsciousness 

would be achieved within 20 seconds of breathing pure nitrogen.).)  By contrast, 
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Dr. Zivot opined, and the District Court accepted as true for purposes of summary 

judgment, that a lethal injection of pentobarbital may not induce full 

unconsciousness for up to 240 seconds (four minutes).  (APP0382 at 88:14-18; 

ADD004-05.) 

II. Proceedings Below 

A. Appellant’s Claims 

On May 9, 2014, Bucklew filed his initial Complaint in the United States 

District Court for the Western District of Missouri.  (APP0001.)  On May 19, 

2014, the District Court dismissed Bucklew’s claims sua sponte.  This Court 

reversed the District Court’s summary dismissal and remanded for further 

proceedings.  (APP0083.)  On remand, the District Court ordered Plaintiff to file 

an amended complaint, which was subsequently amended several additional times. 

Bucklew filed his Fourth Amended Complaint (“the Complaint”), which is the 

operative complaint here, on October 13, 2015.  (APP0085.)  

Bucklew claims in Count I that “Missouri’s lethal injection protocol, as 

applied to Mr. Bucklew, presents a substantial risk of causing excruciating or 

tortuous pain and inflicting needless suffering” and will therefore violate the 

Eighth Amendment’s prohibition of cruel and unusual punishment.  (APP0136-37 
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at ¶¶ 148, 151.)5  Bucklew further alleges that the risk that he will experience 

excruciating pain and needless suffering if subjected to Missouri’s Execution 

Procedure stems from his “lifelong and severe medical condition” which makes it 

certain or very likely that he will experience “coughing, choking and suffocating” 

as well as hemorrhaging during the Execution Procedure.  (APP0135 at ¶¶144-45; 

see also APP0221.)  Bucklew maintains that he has no obligation to prove the 

existence of a feasible alternative method of execution because he is pursuing an 

as-applied challenge to his method of execution.  Nonetheless, he has alleged that 

lethal gas is a “feasible and available alternative method that will significantly 

reduce the risk of severe pain.”  (APP0137 at ¶150.) 

B. The District Court Denies Bucklew’s Requests for Relevant 
Deposition Testimony from M2 and M3 

To prove his as-applied challenge to the Execution Procedure, Bucklew 

sought discovery of information likely to establish precisely how the Execution 

Procedure will be applied to him.  In particular, Bucklew sought discovery about 

the medical members of the execution team who would be responsible for 

implementing the Execution Protocol.  In light of “the severity of his medical 

condition” Bucklew told the District Court that “the training and qualifications of 

                                                 
5 Counts II and III were dismissed by the District Court on Defendant’s Motion to 
Dismiss.  (See APP0201.)  
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the execution team members are especially important.”  (APP0222.)  Bucklew 

specifically requested documents detailing the current members, roles and 

monikers of the execution team, any legal claim or disciplinary proceedings by any 

medical or academic board or court of law relating to any member of the execution 

team, copies of any professional licenses, degrees or certifications of the medical 

members of the execution team, and documents sufficient to show job descriptions, 

qualifications and the resumes or CVs of those considered for recruitment to the 

execution team.  (APP0224-25.)  For each request, Bucklew specifically indicated 

that any identifying information could be redacted.  (Id.)   In addition, Bucklew 

requested to depose medical members of the execution team.  (APP0226.)  

Bucklew explained that without such discovery he would “not know the current 

composition of the execution team, the type of equipment presently being used or 

whether any monitors for blood pressure, heart rate or oxygen are available in the 

execution chamber.”  (APP0222.)   

Despite the fact that the purpose of the discovery was to enable Bucklew to 

fully uncover and explain the nature and magnitude of the risks the Execution 

Procedure posed for him, Defendants responded that Bucklew’s discovery should 

be permitted only in phases. Specifically, Defendants asserted that he must prove 

that lethal gas was an available alternative method that would significantly reduce 

the (as-yet not fully known) risk of harm he faced from Missouri’s Execution 
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Procedure.  (APP0232-33.)  Defendants then argued that Bucklew should only be 

permitted to discover information about lethal injection generally, without any 

specifics relating to Missouri’s Execution Protocol or the medical professionals 

tasked with implementing the protocol.  (APP0234-37.)   

On August 11, 2016 before any depositions or other discovery had been 

completed, the District Court rejected the bulk of Bucklew’s request for discovery.  

(APP0240.)  The District Court agreed with Defendants that “detailed discovery 

about the execution team members is unnecessary to resolving the issues in this 

case.”  (APP0247.)  Ignoring the wide variations in training and qualifications for 

any given category of medical professional, the District Court permitted Bucklew 

discovery only of information regarding the number of doctors, nurses, or 

anesthesiologists on the execution team.  (Id.)  Bucklew received no information 

pertaining to those individuals’ actual expertise in the skills necessary to carry out 

the execution on an individual with his severe and unusual medical condition.  (Id.)  

And Bucklew was denied the opportunity to depose any of the professionals who 

would administer his execution.  (Id.)   

The District Court later granted Bucklew permission to file a Motion to 

Compel outlining the need for the requested discovery. (APP1005.)  In his Motion 

to Compel, Bucklew explained that “throughout discovery, the training of the 

medical members of the execution team has squarely been placed at issue, 
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particularly as it relates to Mr. Bucklew’s as-applied challenge.”  (APP1010.)  The 

relevance of testimony by M2 and M3 could no longer be doubted, particularly 

because testimony from prison officials revealed the discretionary authority 

granted to the medical members of the execution team. Discovery had also 

revealed the previously unknown use of a cut-down procedure to obtain venous 

access to the femoral vein, the equivocal testimony regarding the feasibility of 

repositioning the gurney, and testimony indicating that not all medical 

professionals are qualified or sufficiently skilled to perform a central line 

procedure.  (APP1016-20.)  Bucklew explained that, without information regarding 

the training and expertise of the medical professionals on the execution team, he 

could not know how the medical professionals would exercise their discretion or 

what types of procedures they are qualified to perform, nor could he know how 

they would address any of the contingencies likely to arise during his execution.  

(Id.)  In short, without discovery about M2 and M3, Bucklew could not know how 

the execution protocol would actually be applied to him, raising an unprecedented 

barrier to his as-applied method of execution challenge. (Id.) 

 The District Court again rejected Bucklew’s request.  (ADD020-37.)  The 

District Court decided, at the prompting of Defendants, that the requested 

discovery could only be relevant if Bucklew alleged that the Execution Protocol 

could be altered in some way that would reduce the risk of harm.  (ADD020.)  That 
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is, the District Court again denied Bucklew discovery into the extent of the risk he 

faced from the Execution Protocol because he had not yet proved that an available 

and feasible alternative method could reduce that as-yet unknown risk.   

 M2 and M3 had been previously deposed telephonically in 2010 in 

connection with Ringo v. Lombardi, Case No. 09-4095-BP (W.D. Mo.), and in 

2013 and 2014 in connection with Zink v. Lombardi, Case No. 12-4209-BP (W.D. 

Mo.).6  Appointed counsel, Ms. Pilate, has reviewed those sealed depositions 

because Bucklew was a party to those cases.  But pro bono counsel, Sidley Austin, 

who joined Bucklew’s team later, has been barred from reviewing them.  

(APP1019.)  In response to the Defendants’ Motion for Summary Judgment, 

Appointed Counsel requested the District Court’s permission to file a supplemental 

sealed brief regarding the prior testimony of M2 and M3 in support of Bucklew’s 

opposition to summary judgment, contending that she had reason to believe that 

the contents of those depositions directly contravened the Defendants’ statement of 

allegedly undisputed facts.  (APP0278.)  The request was denied.  (APP0284.)  The 

District Court also again denied Ms. Pilate’s request to share the contents of the 

                                                 
6 In fact, Bucklew’s appointed counsel, Ms. Pilate, separately requested permission 
to file under seal relevant portions of M3’s prior depositions as an exhibit in 
support of Bucklew’s Reply Brief in Support of His Motion to Compel. 
(APP0249.) The District Court denied the request. (APP0253.) 
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M2 and M3 depositions with Sidley Austin in connection with Bucklew’s Rule 

59(e) Motion to Alter or Amend the Judgment.  (APP0285.) 

C. The District Court Rejects Bucklew’s Claim As a Matter of Law.  

On June 15, 2017, the District Court granted summary judgment in favor of 

Defendants.  The District Court accepted for purposes of its ruling that Bucklew 

had established “a substantial risk that [he] will experience choking and an 

inability to breathe for up to four minutes.”  (ADD009.)  The District Court did not 

state whether it believed such a risk satisfied the first step in the legal test, 

articulated in Glossip v. Gross, 135 S. Ct. 2726 (2015), requiring a prisoner 

asserting an Eighth Amendment method-of-execution claim to establish “a risk that 

is sure or very likely to cause needless suffering.”  Id. at 2737 (quotation marks 

and emphasis omitted).  Instead, the District Court proceeded directly to the second 

step in the Glossip test: whether Bucklew had “identif[ied] a known and available 

alternative method of execution that entails a lesser risk of pain.” Id. at 2731.  

Bucklew had argued that he need not prove that there exists a feasible 

alternative method of execution because he has raised an as-applied challenge to 

his method of execution. The District Court rejected that argument. (ADD009-10.)  

The District Court then concluded that Bucklew had failed to a create triable 

issue of fact regarding whether his alternative method of execution (nitrogen-

induced hypoxia) would significantly reduce the risk of experiencing four minutes 
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of suffering to which the State’s method of execution exposes him.  The District 

Court observed that Defendants’ own expert had testified, without contradiction, 

that nitrogen induced hypoxia would quickly cause Bucklew to lose consciousness 

and therefore not experience the sensation of suffocation for anything close to four 

minutes.  (ADD011.)  But, the District Court observed, Defendants’ expert had 

also testified that the State’s Execution Procedure would equally quickly cause 

Bucklew to lose consciousness and not experience the sensation of suffocation for 

anything close to four minutes.  (Id.)  The District Court, ignoring that it had 

already assumed, based on Bucklew’s expert’s testimony, that the State’s proposed 

use of pentobarbital would lead to four minutes of suffering, reasoned that there 

was no evidence that nitrogen-induced hypoxia would cause significantly less 

suffering than the State’s Execution Procedure.  (Id.)   

The District Court’s summary judgment ruling discussed the need to 

administer the Execution Protocol through Bucklew’s femoral vein. (ADD007-08.)  

And, as noted above, the District Court assumed that following the Execution 

Procedure would entail a substantial risk of four minutes of suffering.  But it did 

not address the fact that part of the reason why Bucklew is likely to experience as 

much as four minutes of suffering through the State’s Execution Procedure is his 

need to be supine throughout the process.  And when the District Court compared 

the risks posed by Bucklew’s alternative method with the risk posed by the State’s 

Appellate Case: 17-3052     Page: 32      Date Filed: 12/01/2017 Entry ID: 4606035  
0959a



23 
 
 

Execution Procedure, the District Court did not address the fact that Bucklew 

would not be required to be supine during administration of his proposed method.  

Bucklew thus moved for reconsideration of the District Court’s grant of summary 

judgment, pointing out this material distinction in execution methods for someone 

with Bucklew’s medical condition.  (APP1077.) 

The District Court denied Bucklew’s motion, ruling that he had not 

produced evidence creating a factual dispute that (1) he would have to remain 

supine during administration of the State’s Execution Procedure, and (2) there is a 

significant difference in his ability to breathe while unconscious when sitting as 

compared to when supine.  (ADD016.)  The District Court adhered to its view that 

it would be unreasonable to conclude, on this record, that there is any material 

difference in his risk of suffering between the two methods.  (ADD017.)   

  

Appellate Case: 17-3052     Page: 33      Date Filed: 12/01/2017 Entry ID: 4606035  
0960a



24 
 
 

SUMMARY OF THE ARGUMENT 

Bucklew’s execution, if it follows the Execution Protocol, is likely to be 

especially gruesome and impose substantial needless suffering upon him.  

Bucklew’s rare medical condition has caused large, blood-filled tumors to grow in 

his nasal passage, throat, uvula and face.  When he lies down, these tumors push 

into his airway and can start bleeding, causing him to choke on his own blood.  

The record reveals that the State of Missouri will execute Bucklew by laying him 

down on a table so they can access his femoral vein.  An execution team—

apparently with no expertise or training in handling this rare condition—will then 

watch as Bucklew suffocates on his own blood for as long as four minutes.   

It is agreed that nitrogen-induced hypoxia is a feasible and available 

alternative method of executing Bucklew.  Nevertheless, the District Court has 

allowed Missouri to execute Bucklew according to the Execution Protocol, because 

it believes that nitrogen-induced hypoxia will not “substantially reduce” his risk of 

excruciating pain and needless suffering.  That conclusion is wrong for three 

independent reasons, each of which sufficiently warrants vacating the judgment. 

And because each reason would set the case on a different path for proceedings on 

remand, this Court should consider all three grounds to ensure that further 

proceedings follow their proper course to the ultimate resolution of Bucklew’s 

claim.  

Appellate Case: 17-3052     Page: 34      Date Filed: 12/01/2017 Entry ID: 4606035  
0961a



25 
 
 

First, Bucklew has already produced ample evidence from which a jury can 

find that nitrogen-induced hypoxia will substantially reduce the risk of suffering 

posed by Missouri’s Execution Procedure.  The District Court reasoned that the 

only suffering at issue is how long it will take Bucklew to lose consciousness and 

that there is not enough evidence that nitrogen-induced hypoxia will reduce that 

period.  However, even operating under the District Court’s mistaken presumption 

that the time to unconsciousness is all that matters, there is evidence that nitrogen-

induced hypoxia will cause Bucklew to more quickly lose consciousness and the 

ability to sense his pain.   

In addition, the District Court erroneously believes there is no dispute that 

Bucklew can be in an upright position during both the Execution Protocol and 

Bucklew’s alternative.  This is important because being upright (which he would 

be during a nitrogen-induced hypoxia protocol) will substantially reduce his risk of 

experiencing choking, gagging, or suffocation—regardless of the duration of time 

before the onset of complete unconsciousness.  When Bucklew is forced to lay 

down, he may choke and gag on his tumors until he hemorrhages and suffocates on 

his own blood.  The District Court improperly found that Bucklew could be moved 

to an upright position during the Execution Procedure after a central line is set in 

his femoral vein—a finding unsupported by the record.   
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Second, Bucklew was erroneously denied discovery that is essential for him 

to understand and present to the Court the full extent of the risks he faces from the 

execution protocol. So any remand this Court orders for further proceedings should 

not be limited to the record that has already been developed.  Bucklew is entitled to 

present the trier of fact the full story about his execution team’s qualifications and 

training as well as information about how the team would handle his unique 

conditions during the execution.  Bucklew should be granted the discovery he 

requested from M2 and M3.  

The District Court denied Bucklew’s discovery based on an erroneous legal 

standard.  According to the District Court, Bucklew has no right to discovery from 

M2 and M3 unless his claims expressly “require[] consideration” of them.  The 

law entitles Bucklew to discover any facts that could reasonably lead to material 

evidence.  Obviously, discovery into M2’s and M3’s knowledge and expertise 

concerning Bucklew’s condition and any plans they might have for dealing with 

potential complications during a lethal injection procedure could reasonably lead 

to—indeed, is all but certain to lead to—material evidence.  

Further, it does not matter, as the District Court believes, that Bucklew no 

longer brings a claim directly based on the execution team’s qualifications.  The 

execution team’s qualifications and skill to carry out a challenging atypical 

execution while causing minimal suffering remains directly relevant to Bucklew’s 
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claim that an alternative will reduce that suffering.  As noted above, Bucklew has 

already presented evidence that could lead a reasonable factfinder to conclude that 

his alternative will substantially reduce his risk of suffering.  That evidence 

becomes all the more compelling, and thus all the more likely to convince the 

reasonable factfinder, to the extent he presents additional evidence of even greater 

risk of suffering from the Execution Procedure than he has already produced.  

For example, the discovery Bucklew requested could definitively establish 

that he will have to be supine during the Execution Procedure, or could support an 

enhanced risk of suffering due to M2’s or M3’s inability to perform a cut-down 

procedure safely on someone with Bucklew’s rare condition, or might show that 

M2 or M3 lack plans for any of a variety of complications that can reasonably be 

expected to arise from a lethal injection into someone with Bucklew’s rare 

condition.  There is no legal basis for endorsing the Execution Protocol while 

denying Bucklew discovery into its full risks.  Indeed, doing so violates Bucklew’s 

right to Due Process.     

Third, requiring someone like Bucklew to prove that an alternative will 

substantially reduce his suffering disregards the unique nature of Bucklew’s claim 

and disease.  Bucklew acknowledges that existing precedent requires him to prove 

that there is an effective and feasible alternative even in an as-applied challenge to 

a method of execution.  But his unique medical condition warrants revisiting the 
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question, by immediate en banc review if necessary.  Bucklew’s condition poses a 

unique and extensive array of challenges to any execution protocol.  Not only have 

none of the Defendants participated in an execution involving a condition like 

Bucklew’s, but there is no evidence to suggest that any execution team in any state 

that permits the death penalty has executed an inmate with Bucklew’s condition.  

The Eighth Amendment should not be interpreted to require someone with a rare 

medical condition to show that a feasible and available alternative protocol already 

exists that will avoid unconstitutional suffering because it is exceedingly unlikely 

that any protocol already developed would have taken such a rare condition as 

Bucklew’s into consideration.  This Court should reach this question as well, even 

if it remands for further proceedings for either or both of the reasons discussed 

above, because it will determine who bears the burden to establish a protocol 

constitutionally suitable for someone with Bucklew’s rare condition.   
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ARGUMENT 

I. Standard of Review 

An appellate court reviews a grant of summary judgment under Rule 56 de 

novo, “viewing the evidence in the light most favorable to the nonmoving party.”  

Barkley, Inc. v. Gabriel Bros., Inc., 829 F.3d 1030, 1038 (8th Cir. 2016) (quotation 

marks omitted).  This Court should affirm the District Court’s judgment only if 

“the record shows that there is no genuine issue of material fact and the moving 

party is entitled to judgment as a matter of law.”  Beverly Hills Foodland, Inc. v. 

United Food and Commercial Workers Union, Local 655, 39 F.3d 191, 194 (8th 

Cir. 1994).   

A denial of a Rule 59(e) motion is reviewed for an abuse of discretion. 

Anderson v. Family Dollar Stores of Ark., Inc., 579 F.3d 858, 861-62 (8th Cir. 

2009) (reviewing underlying summary judgment de novo but reviewing Rule 59(e) 

motion for abuse of discretion). This Court reviews discovery orders for an abuse 

of discretion. United States v. White Horse, 316 F.3d 769, 773 (8th Cir. 2003). 

II. This Court Should Vacate The Judgment Because Bucklew Presented 
Sufficient Evidence That Execution By Nitrogen-Induced Hypoxia Will 
Substantially Reduce His Risk Of Needless Suffering.  

To prevail on his as-applied Eighth Amendment method-of-execution claim, 

this Circuit requires Bucklew to prove both that Missouri’s Execution Procedure 

(1) places him at a substantial risk of serious harm and needless suffering, and (2) 
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that there is an available and feasible alternative method of execution that will 

significantly reduce the risk of serious harm.  See Glossip, 135 S. Ct. at 2737 

(citing Baze v. Rees, 553 U.S. 35, 50-52 (2008)); Zink v. Lombardi, 783 F.3d 1089, 

1103 (8th Cir. 2015); Bucklew v. Lombardi, 783 F.3d 1120, 1128 (8th Cir. 2015); 

Jones v. Kelly, 854 F.3d 1009, 1016 (8th Cir. 2017).  In light of Bucklew’s 

evidence, the District Court correctly assumed that Bucklew faced a substantial 

risk of experiencing the sensation of suffocating, hemorrhaging, or choking on his 

own blood for as long as four minutes.  (ADD008-09.)  The District Court also 

concluded that Bucklew presented evidence that his proposed alternative method, 

nitrogen-induced hypoxia, is both feasible and available.  (ADD009.)  According 

to the District Court, Defendants were entitled to summary judgment solely 

because Bucklew failed to present any evidence that could support a finding that 

nitrogen-induced hypoxia would substantially reduce his risk of suffering.  

(ADD010.)  The District Court erred for three independent reasons.   

First, the District Court concluded that Mr. Bucklew is at equivalent risk of 

experiencing suffocation for a similar period of time from either execution method 

because Defendants’ expert had testified that, in his opinion, both methods would 

result in Bucklew quickly becoming unconscious.  (ADD011.)  But the record 

clearly supports Bucklew’s view that the Execution Procedure poses a substantial 

risk of him being conscious or semi-conscious for a prolonged period of time, and 
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thus able to experience the sensation of suffocation and choking on his own blood.  

Indeed, the District Court itself had earlier in its ruling recognized precisely that.  

(ADD004-05.)  The only evidence regarding nitrogen-induced hypoxia is that 

Bucklew will quickly lose consciousness and the ability to sense pain and 

suffocation.  (ADD011; APP0362 at 234:12-21.)  The disputed evidence of the 

Execution Procedure requires (at this stage) the assumption that the Execution 

Procedure will involve a sustained period of consciousness and the ability to sense 

suffocation.  Thus the record can support a reasonable factfinder’s judgment that 

Bucklew’s alternative method will substantially reduce his risk of needless 

suffering.  

Second, the District Court equated the two execution methods because the 

District Court believes Bucklew can remain seated for the bulk of both execution 

methods.  (ADD016.)  But there is no evidence to support the view that Bucklew 

can remain seated during the Execution Procedure.  And the evidence is abundant 

that Bucklew’s medical condition imposes upon him substantial risk of a prolonged 

sensation of suffocation and choking on his own blood while lying supine.  

(APP1058-67; APP0411-13 at ¶¶VI.G-VI.N; see also APP0352 at 101:3-21; 

APP0356 at 114:17-115:2.)   

Third, the District Court erroneously set aside evidence that nitrogen-

induced hypoxia is unlikely to cause a sensation of choking.  (ADD012; ADD017.)   
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A. The Evidence Already In The Record Supports Bucklew’s 
Assertion That Nitrogen-Induced Hypoxia Will Result In Bucklew 
Being Rendered Insensate to Pain More Quickly Than The 
Execution Procedure. 

The District Court determined that Bucklew failed to show that nitrogen-

induced hypoxia would more quickly render Bucklew unconscious and insensate to 

pain than would the Execution Procedure.  Not only was the District Court’s focus 

on the length of time it would take for nitrogen-induced hypoxia to cause brain 

death a red-herring, (see ADD010), but in reaching this conclusion, the District 

Court contradicted its own prior holding.   

In the first instance, the District Court accepted, for purposes of summary 

judgment, that there was sufficient evidence to support Bucklew’s contention that 

he could be awake and sensate to pain, while suffocating and unable to control his 

airway, for as long as four minutes.  (ADD008-09.)  That evidence satisfies 

Bucklew’s burden to present a material question of fact that he faces a substantial 

risk of pain and needless suffering under the Execution Procedure.   

When it came time to assess whether Bucklew had met his burden to present 

a material question of fact that he faces a lesser risk of harm posed by nitrogen-

induced hypoxia, the District Court abandoned Bucklew’s evidence and its own 

(proper) assumption that the Execution Procedure could create as much as four 

minutes of excruciating pain and needless suffering.  It is undisputed that the 

Defendants’ own expert, Dr. Antognini, testified that nitrogen-induced hypoxia 
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would quickly and painlessly induce brain death.  (ADD011; APP0362 at 234:12-

21, 235:1-11.)  The District Court found this evidence inadequate because Dr. 

Antognini also testified the same was true of the Execution Procedure.  (ADD011.)  

Because Dr. Antognini claimed that both methods would act quickly, the District 

Court concluded that there was no difference in the duration of suffering that 

would result from either method.  (Id.)  

However, this conclusion by the District Court demonstrates a failure to 

construe all evidence in the light most favorable to Bucklew, the non-moving 

party.  With respect to the duration of time Bucklew would suffer under the 

Execution Procedure, there was a material dispute of fact.  Dr. Antognini’s opinion 

that Bucklew would suffer for only 20-30 seconds conflicts with Dr. Zivot’s 

opinion that Bucklew would suffer for 52 seconds to four minutes.  (ADD004.)  

With respect to the duration of time Bucklew would suffer if executed by nitrogen-

induced hypoxia, there was no conflict: Dr. Antognini’s statement that nitrogen-

induced hypoxia would quickly induce brain death is unrebutted.  (Id.)  Thus, the 

proper evidentiary comparison on summary judgment was between Dr. 

Antognini’s assertion that nitrogen-induced hypoxia would cause brain death 

“quickly” and Dr. Zivot’s assertion that the Execution Procedure would allow for 

as long as four minutes of excruciating pain and needless suffering.  Construing 

this evidence in the light most favorable to Bucklew, the District Court should 
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have found that sufficient evidence demonstrated that nitrogen-induced hypoxia 

would act more quickly to induce full unconsciousness than would the Execution 

Procedure.  For this reason alone, this Court should vacate the summary judgment 

order.     

B. There Is No Support In The Record For the District Court’s 
Assertion That Bucklew Can Be Seated During Any Portion Of 
The Execution Procedure. 

Bucklew produced substantial evidence that when he lies supine, he is at 

greater risk of experiencing the sensation of suffocation.  During the Execution 

Procedure, that risk is heightened because the effects of the pentobarbital will 

inhibit his ability to manage his airway in order to prevent choking and suffocating 

on his blood-filled tumors, specifically his enlarged uvula.  

The District Court pushed aside these substantial risks by assuming that 

Bucklew can be seated after a central line is inserted in the femoral vein in 

Bucklew’s groin region.  (ADD016.)  This assumption was error, and it taints the 

District Court’s entire decision.  A key finding supporting the District Court’s 

ruling equating the risks of suffering during the two execution methods—that 

Bucklew can be seated during either method—is a disputed issue of fact. Indeed, 

on this record, there is no evidence to support the District Court’s view.  This error 

independently warrants reversal.  
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1. There is a triable issue as to whether Bucklew will be forced 
to lie supine for the duration of the Execution Procedure.  

The District Court assumed, for purposes of its ruling, that the Execution 

Procedure will be administered by accessing the femoral vein.  The femoral vein is 

located in the groin region, thus a central line is necessarily set while the individual 

is in a supine position.  (APP1062; APP0351 at 94:7-13.)  The District Court 

acknowledged that, but then asserted that after the line is inserted, Bucklew could 

be placed in a seated position.  (ADD016.)  That conclusion is unsupported by the 

record.  

The District Court ruled against Bucklew despite the absence of any 

evidence he can be placed in a seated position during the Execution Procedure 

because the Court put the burden of proof on Bucklew to establish that he could 

not be seated during the Execution Procedure.  The District Court stated that “there 

is no evidence in the Record establishing that . . . Plaintiff must be in a supine 

position after the IV is inserted.”  (ADD016.)  But it was not Bucklew’s burden to 

affirmatively prove he “must” be in a supine position when Defendants had offered 

no evidence to support the possibility of Bucklew being seated.  Vermont Teddy 

Bear Co., Inc. v. 1-800 Beargram Co., 373 F.3d 241, 244 (2d Cir. 2004) (“If the 

evidence submitted in support of the summary judgment motion does not meet the 

movant’s burden of production, then summary judgment must be denied even if no 

opposing evidentiary matter is presented.”) (citation omitted)  
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It is true that Defendant Dormire testified that he “believed” the “head” of 

the execution chamber gurney could be repositioned.  (APP0293 at 51:17-52:1.)  

But that is not evidence that Bucklew would be seated after a central line had been 

inserted through his femoral vein.  Not only was Dormire uncertain about the 

gurney itself (making even the physical possibility of raising the head of the 

gurney doubtful), but Dormire has no way of knowing whether repositioning 

someone with a central line inserted is advisable or medically even possible.  (See 

APP0289 at 15:15-18.) 

Moreover, Bucklew put forth evidence demonstrating that he would be 

required to lie supine for the duration of the Execution Procedure.  The experts 

dispute whether the pentobarbital injection would have the same effect if Bucklew 

were in a seated position, even assuming such positioning were possible without 

dislodging or pinching the central line.  (APP1061; APP0385 at 93:16-20; 

APP0387 at 95:3-11; APP0394.)  If pentobarbital does not have the same effect 

while an inmate is seated upright, (APP385 at 93:16-20; APP0387 at 95:3-11), 

then Bucklew must necessarily remain in the supine position for the duration of the 

Execution Procedure.  Additionally, Defendants’ own witnesses testified that they 

had never seen an inmate positioned in any way other than supine.  (APP0291 at 

35:11-16; APP0310 at 29:4-6, 15-17.)  A finder of fact could reasonably conclude 

that Defendants’ past practice is an indicator of future performance.   
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Bucklew has demonstrated a genuine issue of material fact regarding 

whether he will be required to lie supine for the duration of the Execution 

Procedure.  The District Court’s resolution of this dispute was reversible error.  

2. There Is Ample Evidence That Bucklew’s Suffering Will 
Substantially Increase During An Execution In The Supine 
Position. 

There can be no doubt that Bucklew’s suffering will substantially increase 

during an execution in which he is forced to remain supine.  Ample evidence in the 

record demonstrates that even under the best circumstances—sleeping in his own 

bed—Bucklew cannot comfortably or safely recline in a fully supine position.  

(APP0408 at ¶V.B.1.)  Rather, he is forced to prop himself up at an incline using 

extra pillows while lying on his side so that gravity will pull his uvula to one side 

of his airway allowing air to pass through the other side while he sleeps.  (Id.)  

Defendants argue that because Bucklew was able to lie flat for an MRI in 

December 2016, there is no reason why he could not lie flat during the execution 

procedure.  (APP0260; APP0359-61.)  However, this assumes that there is an apt 

comparison between a medical MRI procedure and the Execution Procedure. There 

is not.  

First, unlike in the MRI, during the Execution Procedure Bucklew would be 

forced to lie flat while a medical professional of unknown skill or qualification 

carves into his upper thigh near his groin in order to visualize the femoral vein to 
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establish a central line to inject a lethal chemical.  See supra pp. 7-8, 18.  This 

“cut-down” procedure is both scientifically outdated and highly invasive.  See 

supra at 8.  Bucklew will be fully conscious at this stage of the Execution 

Procedure and struggling to breathe as his engorged uvula plugs his airway at the 

back of his throat.  Given the incredibly invasive and mutilating nature of this 

procedure, it is no surprise that a cut-down is no longer the accepted practice for 

gaining access to the femoral vein.  See supra p. 8.; see also Workman v. 

Bredensen, 486 F.3d 896, 925 (6th Cir. 2007) (Judge Cole dissenting) (“As 

Columbia University anesthesiologist Dr. Mark Heath explains, [the cut-down 

procedure] is an outdated method of achieving venous access . . . [u]sing the . . . 

method would defy contemporary medical standards and would be in violation of 

any modern standard of decency.”)  Performing such a macabre procedure while 

Bucklew is fully conscious and anxiously working to manage his obstructed airway 

would dramatically increase his risk of serious harm and needless suffering and 

cannot be fairly compared to a routine MRI under the supervision of trained 

medical professionals responsible for keeping him alive in a hospital setting. 

Bucklew produced substantial evidence that he cannot lie in a supine 

position without gravity causing his blood-filled tumor to shift so as to completely 

obstruct his airway.  See supra p. 5, 10.  Once the pentobarbital begins to take 

effect, but before he becomes insensate to pain, Bucklew will lose the physical 
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ability to intentionally combat the workings of gravity by his own conscious effort.  

Supra p. 5; (APP1063.)  As he loses his ability to mechanically open his airway, 

Bucklew’s uvula will fall back into his airway causing Bucklew to reflexively 

choke and gag on his tumor.  Supra p. 5; (APP1063.)  The violence of Bucklew’s 

reflex reaction to suffocation—choking and gagging—will very likely cause 

Bucklew’s tumor to rupture.  Supra p. 10.  

Ultimately, Bucklew is very likely to hemorrhage and die choking and 

gagging on his own blood while strapped to a gurney in the execution chamber, an 

eventuality that the District Court recognized was supported by evidence in the 

record.  (ADD004-05, 08-09.)   

C. Evidence Supports Bucklew’s Contention that Nitrogen-Induced 
Hypoxia Would Not Cause Feelings of Suffocation. 

Bucklew presented sufficient evidence regarding the lesser risk of harm 

posed by an execution by nitrogen induced hypoxia to survive summary judgment.  

First, contrary to the District Court’s understanding of Bucklew’s claim, Bucklew 

does not simply contend that nitrogen-induced hypoxia will substantially reduce 

his risk of harm because it will be faster-acting.  Rather, Bucklew also asserts that 

because he will be able to remain upright, rather than supine, gravity will not cause 

his grossly enlarged uvula to shift so as to completely obstruct his airway, thereby 

substantially reducing the risk that he will choke or gag on his blood-filled uvula 

once he begins to lose the ability to swallow voluntarily.  (APP1072, 1099-1100.)  
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In contrast to Defendants’ failure to present any evidence supporting the opposite 

conclusion, this fact alone is sufficient evidence to render summary judgment on 

the issue inappropriate.   

However, Bucklew also provided evidence that nitrogen-induced hypoxia is 

generally painless and unlikely to cause feelings of suffocation regardless of 

Bucklew’s unique medical condition.  For instance, in a study of high-altitude 

pilots, participants were asked to report the symptoms they experienced when 

subjected to non-lethal, but heightened, levels of nitrogen.  (APP1072, n. 6; 

APP0547.)  Participants did not report feelings of suffocation, choking, or gagging.  

(APP0547.)   And Defendants’ own expert testified that nitrogen-induced hypoxia 

is generally painless.  (APP0362 at 234:12-21, 235:1-11.)  Defendants failed to 

provide any evidence at all that nitrogen-induced hypoxia would be likely to cause 

Bucklew to experience feeling of suffocation, choking, gagging, or hemorrhage.   

In sum, the District Court made several missteps in finding that the record 

presented no triable issues of fact.  The District court did not view the evidence in 

a light most favorable to Bucklew when it found, as a matter of law, that the two 

methods would result in the same period of suffocation; the Court ignored 

evidence that Bucklew would be forced supine during the procedure, which tainted 

the entire decision; and the Court ignored the evidence suggesting that nitrogen-

induced hypoxia would not cause feelings of suffocation.  Each of these errors 
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undermined the District Court’s grant of summary judgment—each created a 

triable issue about whether Bucklew’s proposed alternative would substantially 

reduce his suffering, and that was the District Court’s sole grounds for ruling the 

way it did.  If this Court agrees on any of these three points, it should reverse.  

III. The Judgment Should Be Vacated Because The District Court Denied 
Bucklew’s Requests for Discovery from M2 and M3.  

A. The District Court Committed Reversible Error By Concluding 
that Discovery from the Medical Team was Irrelevant. 

When a trial court abuses its discretion in refusing to compel discovery—

and that discovery would potentially aid a party in defeating summary judgment—

the trial court’s summary judgment order must be overturned.  See White Horse, 

316 F.3d at 773 (holding that a trial court’s wrongful denial of a motion to compel 

warrants reversal “on a showing that the error was prejudicial”); Gov't of Ghana v. 

ProEnergy Servs., LLC, 677 F.3d 340, 345 (8th Cir. 2012) (same).  Reversal is thus 

warranted if: (1) evidence about M2 and M3’s experience and qualifications was 

discoverable, and (2) that discovery could have led to evidence aiding Bucklew in 

his opposition to summary judgment. 

1. M2 and M3’s experience and qualifications are relevant to 
establishing Bucklew’s risk of harm under Missouri’s 
Execution Procedure and the lesser risk of harm posed by 
Bucklew’s proposed alternative method. 
 

Bucklew was entitled to discovery if it could lead to relevant evidence—

evidence that has “any tendency” to make a material fact more or less probable.  
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FED. R. CIV. P. 26.  Although a trial court has some discretion to settle discovery 

disputes, it may not deny a plaintiff access to relevant evidence without good 

reason.  And “[t]he standard for relevance is low.”  United States v. Holmes, 751 

F.3d 846, 851 (8th Cir. 2014); United States v. Oldrock, 867 F.3d 934, 940 (8th 

Cir. 2017); see also FED. R. EVID. 401.  

It is axiomatic that “before ruling on summary judgment motions, a district 

judge must afford the parties adequate . . . discovery, in light of the circumstances 

of the case.”  Plott v. Gen. Motors Corp., Packard Elec. Div., 71 F.3d 1190, 1195 

(6th Cir. 1995); see Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 n.5 (1986) 

(stressing importance of allowing ample time for discovery); Celotex Corp. v. 

Catrett, 477 U.S. 317, 322, 326 (1986) (same).  

The District Court made several missteps in its discovery determinations 

here.  First, the court turned Rule 26’s “extremely low bar” on its head.  Marvin 

Lumber & Cedar Co. v. Sapa Extrusions, Inc., No. 10-3881, 2013 WL 1687700, at 

*1 (D. Minn. Apr. 18, 2013) . The Court determined that Bucklew had no right to 

discovery because he had not pled that an alteration of the team or Execution 

Protocol would reduce his risk of harm and therefore his claims did not “require[] 

consideration of the execution team’s qualifications and training.”  (ADD023 

(emphasis added)); ADD022 (“Plaintiff’s claim does not depend on ‘how well 

qualified’ the execution team is”) (emphasis added); see also supra pp 18-19.  But 
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the right to discovery does not turn on whether evidence is “required” to support a 

claim—it turns on whether evidence might reasonably “lead” to evidence that has 

“any tendency” to support a claim.  And here, as discussed below, there is no doubt 

that, even though Bucklew established without discovery that he would experience 

extreme suffering from the Execution Procedure, the information he was denied 

would further illuminate the nature and extent of the risks of suffering he faces.  

The District Court’s mistaken belief that the medical technicians’ qualifications 

were discoverable only if strictly “required” to support Bucklew’s claim is enough 

to warrant reversal.  Lauer v. Barnhart, 321 F.3d 762, 764 (8th Cir. 2003) (“A 

district court abuses its discretion when it applies an incorrect legal standard.”).7  

Second, and related, the District Court acknowledged that discovery “is 

appropriate to determine . . . the risk of pain and suffering,” but then ignored the 

overwhelming evidence in the record suggesting that M2 and M3’s qualifications, 

training, and experience directly impact that risk.  (ADD022); see supra at 8-11.  

For instance, if M3 is incapable of safely performing a cut-down procedure, and 

the vein either ruptures or the central line comes loose mid-procedure, the results 

                                                 
7 This Court’s instruction that, on remand, discovery should be “narrowly tailored” 
and ‘expeditiously conducted” was no reason for the District Court to deny 
Bucklew access to information that is essential to establishing the nature and 
magnitude of the risk of suffering he faces from the Execution protocol.  See 
Bucklew v. Lombardi, 783 F.3d at 1128.  
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would be even more catastrophic than already anticipated.  See supra p. 7.  Not 

only would Bucklew be lying on his back choking and gagging on his own blood, 

he would also be conscious while the pentobarbital leaks into his groin region and 

begins to kill healthy muscle tissue.  Id.  Alternatively, given the proximity of the 

femoral vein to the femoral artery, if M3 is unskilled, as we must assume he or she 

is because no discovery was permitted on this issue, M3 may inadvertently inject 

the drugs into the femoral artery rather than the femoral vein, producing damage to 

the artery and potential destruction of the surrounding tissue. (See APP0346-47 at 

77:11-78:8; APP0349-50 at 89:11-91:1.) 

The District Court was correct that evidence about the risk of the State’s 

planned method of execution must be discoverable.  After all, though Bucklew has 

established that the current method of execution presents a substantial risk of 

excruciating pain and needless suffering, he cannot quantify the full extent of that 

risk without knowing the skills, training, and expertise of M2 and M3.  Nor can 

Bucklew establish the full measure by which his proposed alternative method 

significantly reduces the risks posed by the current Execution Procedure unless he 

can first prove precisely the magnitude of the risks posed by the Execution 

Procedure.  Glossip v. Gross, 135 S. Ct. 2726, 2737 (2015) (holding that plaintiffs 

must prove that an alternative means of execution will “in fact significantly 

Appellate Case: 17-3052     Page: 54      Date Filed: 12/01/2017 Entry ID: 4606035  
0981a



45 
 
 

reduce[s] a substantial risk of severe pain” posed by the state’s existing execution 

method); (ADD008 (requiring Bucklew to “quantify the risks” of harm)).  

The District Court ignored the fact that M2’s and M3’s training and 

experience can have a dramatic impact on the extent to which the Execution 

Procedure, as applied to Bucklew, will lead to substantial suffering—and thus this 

evidence can have a substantial impact on whether an alternative will substantially 

reduce that severe level of suffering.  See supra pp. 9-11 (describing the 

discretionary authority M2 and M3 have to carry out the Execution Procedure as 

they see fit).  Bucklew’s execution will not be like every other execution; indeed, 

given the rarity of Mr. Bucklew’s condition, it may well be like no other execution 

the medical technicians have ever trained for or carried out.  

There is evidence that implementing the State’s Execution Procedure will be 

difficult and unusual given Bucklew’s severe medical condition.  There is evidence 

that Bucklew will be forced to lie supine, resulting in choking, gagging, 

hemorrhaging, and ultimately suffocation on his own blood.  See supra pp. 5, 8, 

10.  In addition, the District Court acknowledged that the State’s Execution 

Procedure will require the medical team to obtain IV access through the femoral 

vein by way of an invasive and outdated cut-down procedure.  Supra pp. 7-9.   Yet 

the District Court denied Bucklew discovery into the training and experience of the 

medical personnel that would disclose whether the person who will administer 
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Bucklew’s execution knows how or has any experience performing a cut down 

procedure or is aware of special considerations necessary when dealing with a 

patient suffering from cavernous hemangioma.  

The District Court noted that Missouri’s Execution Procedure, as applied to 

Mr. Bucklew, could be administered via a cut down procedure.  (ADD008.)  But 

the Execution Procedure itself does not contemplate much less require use of a cut 

down procedure.  (See APP0445; APP0313 at 77:18-24 (noting that he knew that 

the protocol could be altered to permit a cut-down procedure, but he did not know 

that it would be altered since he is not a doctor).)  And the District Court denied 

Mr. Bucklew the discovery necessary to confirm that the procedure would actually 

be used, and that it would be handled competently without imposing needless 

suffering on Mr. Bucklew.  (see APP0375 at 72:9-21 (not all anesthesiologists are 

expert in setting a central line); APP0362 at 237:11-19 (same))  

Bucklew’s concerns regarding M2’s and M3’s ability to carry out this 

admittedly difficult procedure, particularly in light of Bucklew’s very rare and 

several medical condition, are not merely speculative.  Evidence in the record 

establishes that (1) not all medical professionals, nor even all anesthesiologists, are 

capable of setting a central line, (APP1017-18; APP0362-63 at 237:11-238:14), (2) 

the use of a cut-down procedure is not the standard of medical practice today, 

though that is the procedure the State proposes (but will not be required) to use on 
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Bucklew, supra pp. 8, 38, and (3) Bucklew’s medical condition is so unusual that 

none of the deponents have executed an individual with his condition (APP1047 at 

¶42; APP0448.)  In light of these circumstances, Bucklew has met his burden of 

establishing that the medical technicians’ qualifications and experience could have 

“any tendency” to increase his risk of suffering.  Indeed, it is beyond question that 

discovery into these qualifications and experience could well establish that the 

State’s personnel are incapable of administering the procedure Defendants agreed 

is required and the District Court assumed will occur.  For this reason alone, this 

Court should vacate the summary judgment ruling and remand the case to the 

District Court to allow discovery.  

2. M2 and M3’s Testimony is Relevant Because Defendants’ 
own witnesses testified that the medical technicians’ 
discretionary decisions will dictate what measures will be 
performed during an execution to accommodate Bucklew’s 
serious medical condition.  

Without discovery, Bucklew cannot even know what procedures his 

execution will entail.  Defendants’ testimony makes clear that the medical team has 

discretion to make all decisions during the execution regarding unexpected 

contingencies, including an inmate choking or hemorrhaging on the gurney.  See 

supra pp. 9-11.  As discussed above, without discovering evidence from them 

about how they will deal with his unique medical condition, Bucklew cannot fully 
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develop relevant evidence about the likely length and nature of suffering he will 

likely experience during the Execution Procedure. 

The District Court granted summary judgment because it concluded that the 

medical technicians could reposition the gurney and place Bucklew in a seated 

position after inserting the line in the femoral vein.  (see ADD007-08; ADD016.)  

But that conclusion is based on guesswork.  Defendant Dormire testified that he 

“believe[s]” the “head” of the gurney could be adjusted, but he was not certain.  

(APP1061; APP0293 at 51:17-52:1.)  Nobody could competently testify as to what 

the technicians would actually do, even assuming the gurney can be repositioned.  

The discovery Bucklew sought would provide insight into the accuracy of the 

speculation that forms the basis of the District Court’s improper judgment.  

Similarly, Bucklew’s proposed discovery would cast essential light on what 

training and experience and judgment regarding a cut down procedure and 

Bucklew’s rare medical condition M2 or M3 possess.  See supra pp. 16-20.  This 

evidence, too, will provide critical details about the method of execution Bucklew 

is actually facing, and what risks it entails.  There can be no serious dispute that 

Bucklew’s request for discovery from M2 and M3 met the “quite minimal” 

discovery standard.  United States v. Holmes, 413 F.3d 770,773 (8th Cir. 2005).  
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3. The District Court’s mistake was likely prejudicial, 
warranting reversal. 
 

A district court’s wrongful denial of discovery warrants reversal if potential 

evidence could have created a triable issue of fact.  Wilson v. Weisner, 43 F. App'x 

982, 987 (7th Cir. 2002) (failure to grant motion to compel reversible error because 

discovery could have produced key evidence non-movant needed to survive a 

motion for summary judgment); see also Dobbins v. Craycraft, 423 F. App'x 550, 

552 (6th Cir. 2011) (“A non-movant who loses at the summary judgment stage can 

challenge the dismissal as premature if the district court did not afford him an 

opportunity to present facts essential to justify [his] opposition.”) (quotation marks 

omitted).  Because the District Court improperly denied Bucklew’s requests to 

depose M2 and M3, this Court must, for purposes of this appeal, assume that a 

deposition of M2 or M3 would yield evidence favorable to Bucklew regarding the 

uncertainties described above, supra pp. 16-20, 43-48, and resolve all justifiable 

inferences in Bucklew’s favor.  

As previously discussed, the District Court’s sole basis for granting 

summary judgment against Bucklew is that he has not shown that an alternative 

method will significantly decrease the risk of suffering posed by the existing 

method of execution.  See supra pp. 20-23.  But to reach that conclusion, the 

District Court assumed that the medical technicians will use, and be competent to 
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perform, a cut down procedure to insert a central line in his femoral artery, (see 

ADD007-08), and that Bucklew could be positioned upright during the Execution 

Procedure.  (ADD016.)  The risks posed by such a procedure provided the baseline 

against which the District Court compared the risk posed by Bucklew’s alternative 

proposal.  (Id.)  Given Bucklew’s rare medical condition, if those assumptions do 

not hold, he faces even more substantial risks than those assumed by the District 

Court.  See e.g., supra p. 7.  As noted above, the whole point of the discovery 

Bucklew sought was to determine whether those assumptions reasonably do hold, 

especially in light of the evidence already in the record that raises doubts about 

those assumptions.  This Court should vacate the judgment and remand with an 

order that Bucklew be granted the discovery that will potentially aid him in 

proving his claim.  

B. The District Court’s Discovery Decision Also Violated Bucklew’s 
Due Process Right to Access Material Evidence. 

When a district court wrongly bars a plaintiff from accessing material 

evidence—evidence that could mean the difference between winning and losing a 

claim—that may be not only reversible error, but also a violation of that party’s 

fundamental right to due process.  To determine whether a party’s due process 

rights have been violated, courts balance “the importance of the evidence . . . 

against the interests the state has in excluding the evidence.”  Richmond v. Embry, 

122 F.3d 866, 872 (10th Cir. 1997).  This balancing is born of Mathews v. 
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Eldridge, 424 U.S. 319, 333 (1976), which “dictates that the process due in any 

given instance is determined by weighing ‘the private interest that will be affected 

by the official action’ against the Government’s asserted interest, ‘including the 

function involved’ and the burdens the Government would face in providing 

greater process.”  Hamdi v. Rumsfeld, 542 U.S. 507, 529 (2004) (quoting Mathews, 

424 U.S. at 335).   

Bucklew’s interest in this evidence is more than compelling.  It would be 

difficult to overstate the interest a plaintiff has in avoiding cruel and unusual 

punishment—needless suffering—at the hands of the State.  And the State’s 

interest is minimal.   

Defendants suggest that M2 and M3’s anonymity is at stake.  (APP0237-38.)  

That is not so.  M2 and M3 have been deposed in prior litigation, by means of 

telephonic deposition, thereby preserving the secrecy of their identities.  

Furthermore, as has been done in prior litigation, the entirety of the deposition 

transcripts could be placed under seal, thereby limiting the dissemination of 

potentially identifying background information and qualifications to the parties to 

this lawsuit.  Indeed, the District Court has demonstrated the efficacy of placing  

deposition transcripts under seal by refusing to permit Bucklew’s Appointed 

Counsel, Cheryl Pilate, to share the contents of M2 and M3’s prior depositions 

with Bucklew’s Pro Bono Counsel at Sidley Austin, despite the fact that the 
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contents of those transcripts are known to Appointed Counsel, the District Court 

Judge, Bucklew, and the State.  There is no reason to doubt that a proper protective 

order can protect M2 and M3’s identities from disclosure.   

IV. Bucklew Should Not Be Required To Prove The Existence Of An 
Alternative Method That Will Substantially Reduce His Risk of Harm 
As Part Of His As-Applied Challenge  

Bucklew recognizes that this Court has previously concluded that those 

challenging a method of execution as applied to them must present a feasible 

alternative method of execution that substantially reduces their risk of suffering. 

Zink, 783 F.3d at 1103; Bucklew, 783 F.3d at 1128-29; Jones, 854 F.3d at 1016. 

Nonetheless, to preserve this issue in the event that this Court wishes to reconsider 

its prior rulings (and Bucklew welcomes immediate en banc review to do so), and 

to preserve the issue for further review, Bucklew maintains his view that he should 

not be required to provide an alternative method of execution because he is raising 

an as-applied challenge.   

Bucklew’s medical condition is rare.  See supra pp. 4-5. As discussed at 

length above, his condition poses a unique and extensive array of challenges to any 

execution protocol.  His rare condition may mean that there is no execution 

protocol capable of satisfying the Eighth Amendment’s prohibition against cruel 

and unusual punishment.   
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In this case, the risks of a bloody, prolonged execution are very high.  

Bucklew’s medical condition makes it very likely that while he is lying supine on 

the execution chamber gurney, he will begin to choke and gag on his enlarged 

uvula.  See supra p. 10.  The trauma that this will cause to the friable tissue of 

Bucklew’s blood-filled tumors will likely cause the tissue to tear, resulting in 

hemorrhaging in Bucklew’s mouth and throat.  These hemorrhages will fill 

Bucklew’s airway with blood, causing him to choke and gag, feeling as though he 

is suffocating on his own blood.  See supra p. 10.  Not only have none of the 

Defendants participated in an execution involving a condition like Mr. Bucklew’s, 

(APP1047), but there is no evidence to suggest that any execution team in any state 

that permits the death penalty has executed an inmate with Bucklew’s condition.  

This is unsurprising given the low incidence, less than 1%, of cavernous 

hemangioma in the general public.  Supra p. 4.  And it would be up to the 

discretion, skills, and expertise of M2 and M3 to decide at a moment’s notice in the 

execution chamber how best to deal with an inmate who is lying on the gurney 

struggling to breathe while gagging on his own blood.  Supra pp. 9-11.  Under 

these circumstances, given the rarity and severity of Bucklew’s medical condition, 

the potentially catastrophic and bloody results of an unsuccessful attempt to 

execute Bucklew, and the lack of any specialized preparation, guidance, or training 

for the medical members of the execution team, it is more than plausible that 
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Bucklew is an example of an individual who is simply too sick and anomalous to 

execute in a constitutional manner. 

It is true that the Supreme Court has observed that because the Constitution 

permits execution, it must permit a method of execution.  Glossip, 135 S. Ct. at 

2733 (quotations and internal citations omitted). Bucklew does not challenge that 

general proposition.  Rather, he challenges the very different proposition that this 

Court has implicitly held: that because the Constitution permits the death penalty, 

it must permit a method of execution for every person.  That is not the law.  The 

Supreme Court has held that certain individuals cannot be executed for mental 

health or other reasons.  Ford v. Wainwright, 477 U.S. 399, 410 (1986) (“The 

Eighth Amendment prohibits the State from inflicting the penalty of death upon a 

prisoner who is insane”); Moore v. Texas, 137 S. Ct. 1039, 1048 (2017) (holding 

that individuals with certain mental deficiencies cannot be constitutionally 

executed); Hall v. Florida, 134 S.Ct. 1986, 1992 (2014) (“[P]ersons with 

intellectual disability may not be executed.”); Roper v. Simmons, 543 U.S. 551, 

575 (2005) (“[T]he death penalty cannot be imposed upon juvenile offenders.”).  

That is, even though the Constitution permits the death penalty, the Eighth 

Amendment does not permit the execution of some people based on their mental 

health or capacity.  
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There is no reason to treat physical health or capacity differently from 

mental health.  Some people may have medical conditions that make it impossible 

to execute them consistent with Eighth Amendment standards.  At a minimum, 

some people may have medical conditions that make it impossible to execute them 

according to already developed protocols that could satisfy the “feasible and 

readily available” standard the law currently requires.  Baze, 553 U.S. at 63 

(quotation marks omitted).  Such people should not be made to suffer a cruel and 

unusual execution because of a medical condition beyond their control and because 

no execution protocol developed to date has needed to or tried to take their rare 

medical conditions into account.  

This is not to deny that it might be possible for Missouri to develop a 

protocol that would satisfy Eighth Amendment standards for someone, like 

Bucklew, suffering from a severe and unusual form of cavernous hemangioma.  If 

the State wishes to try to develop such a protocol, Bucklew and a court can 

evaluate it just like any other.  But the law should not be made to require Bucklew 

to develop an execution protocol that will satisfy the Eighth Amendment.   

Indeed, if the Eighth Amendment were interpreted to require Bucklew to 

develop a new execution protocol suitable for his medical condition, then it would 

be imposing upon him an impossible task.  To present a new method would require 

Bucklew to obtain expert testimony from medical professionals familiar with his 
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condition. But medical professionals’ ethical obligations prohibit designing 

protocols for execution.8  The District Court noted this difficulty in its Order, citing 

Dr. Zivot’s unwillingness to testify as to the comparative effects of nitrogen-

induced hypoxia.  (ADD010; APP0404 at ¶II.B.)  The Supreme Court has 

recognized that an inmate cannot meet his burden of proving an available 

alternative method of execution exists by suggesting methods that ethical rules 

foreclose.  Baze, 553 U.S. at 59-60.  Bucklew now asks this Court to apply the 

logical corollary to this holding: the State should not be allowed to defeat an 

inmate’s claim by “foisting on the inmate the burden to offer evidence those same 

ethical rules preclude him from obtaining.”  Arthur v. Dunn, Case No. 16-602, 

2016 WL 6577255, *5 (Nov. 3, 2016) (Br. of Amici).   

Bucklew has not asked any court to declare that Missouri’s Execution 

Procedure is unlawful in general.  Missouri’s Execution Procedure will remain in 

place and potentially applicable to other inmates under sentence of death whether 

Bucklew’s claim succeeds or fails.  Therefore, nothing in Bucklew’s claim runs 

contrary to either Glossip or Baze, even if his as-applied claim succeeds without 

                                                 
8 AMA Principles of Medical Ethics, Title 9.7.3 “Capital Punishment” (Chicago: 
American Medical Association, 2016), 124, available at https://www.ama-
assn.org/sites/default/files/media-browser/code-of-medical-ethics-chapter-9.pdf 
(“However, as a member of a profession dedicated to preserving life when there is 
hope of doing so, a physician must not participate in a legally authorized 
execution.”).  
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proof that an alternative method of execution would substantially reduce his 

suffering.  He simply seeks what the Eighth Amendment guarantees him and all 

others: that he be free from cruel and unusual punishment.  

CONCLUSION 

 For the foregoing reasons, Bucklew respectfully request that this Court 

vacate the District Court’s order granting summary judgment in favor of 

Defendants, and remand for further proceedings including limited discovery in the 

form of depositions of M2 and M3, and an evidentiary hearing, as well as an order 

indicating that he need not prove the existence of a feasible and readily available 

alternative method of execution that will substantially reduce his suffering.  

Dated: November 30, 2017 

/s/ Robert N. Hochman  
Robert N. Hochman 
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