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QUESTION PRESENTED FOR REVIEW

Should this Court resolve the conflict with the Ninth Circuit in its interpretation of
Supreme Court law as it was applied to Mr. Wild’s challenge to the removal of a prospective
juror?

Should this Court resolve the conflict with the Ninth Circuit in its interpretation of
Supreme Court law as it was applied to Mr. Wild’s motion for judgment of acquittal under
Fed. R. Crim. P. 29?
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IN THE SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 2017

4444444444444444444444444U

JASON WILD,

Petitioner,

- v -

UNITED STATES OF AMERICA,

Respondent.

4444444444444444444444444U

PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

4444444444444444444444444U

Petitioner, Jason Wild, respectfully prays that a writ of certiorari issue to review the judgment

of the United States Court of Appeals for the Ninth Circuit entered on December 13, 2017.

 OPINION BELOW

The Ninth Circuit, in an unpublished Memorandum, affirmed Mr. Wild’s conviction for

conspiracy to commit wire fraud, 18 U.S.C. § 1349.  See Appendix A (United States v. Jason Wild,

17-50066 United States Court of Appeals for the Ninth Circuit).

 JURISDICTION

On December 13, 2017, the Ninth Circuit affirmed Mr. Wild’s conviction.  The Court has

jurisdiction under 28 U.S.C. § 1254(1).



CONSTITUTIONAL PROVISIONS

The Due Process Clause of the 5th Amendment provides:

No person shall be held to answer for a capital, or otherwise infamous crime, unless
on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public
danger; nor shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without just compensation.

The Sixth Amendment:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his defence.

STATEMENT OF THE CASE

On October 29, 2015, the Government filed a three count indictment with a forfeiture

allegation against Michael Strom and Jason Wild.  CR:1; 2ER:246-253.  Mr. Wild was charged in

count one only, conspiracy to commit wire fraud, in violation of 18 U.S.C. § 1349.  Mr. Strom pled

guilty to all counts in the indictment on October 28, 2016.  CR:55; 2ER:261.  Mr. Wild elected to

proceed to trial. 

At trial, the Government alleged that Mr. Strom and Mr. Wild, both reservists in the USMC,

and who at separate times were called to active duty, conspired to submit false claims for travel

payments using fabricated rental agreements for each others’ homes.  CR:1; 2ER:246-249.  The

Government alleged that Mr. Wild, with Mr. Strom’s consent, submitted false claims for renting Mr.

Strom’s Laguna Niguel, California home from September 16, 2006 to July 1, 2007 and again from

April 30, 2008 and May 11, 2008, totaling $57,913.00.  Id.  Next, the Government alleged that from

2



October 20, 2008 to October 19, 2010, Mr. Strom, with Mr. Wild’s consent, submitted false claims

for renting Mr. Wild’s Oceanside, California home totaling $147,715.00. CR:60; 2ER:233-234. 

Mr. Wild rested without calling any witnesses.  TT:485.  The jury returned a guilty verdict

on November 21, 2016.  CR:75; 2ER:228.

On February 21, 2017, the district court sentenced Mr. Wild to nine months in custody, plus

a punitive placement of six months in a Residential Reentry Center, as a condition of  three years of

supervised release. CR:105, 2ER:17-21.  In addition, the district court ordered Mr. Wild to pay

$205,628.00 in restitution to the USMC, jointly and severally with co-defendant Michael Strom. 

CR:105; 2ER:21.       

NINTH CIRCUIT’S REJECTION OF WILD’S ARGUMENTS

The 9th Circuit disposed of Wild’s appeal as follows:

Wild waived any arguments he might have had against the prospective juror’s
removal for cause.  See United States v. Perez, 116 F.3d 840, 845 (9th Cir. 1997). 
When considering whether to remove the prospective juror because of his admitted
difficulty with English, the district court asked defense counsel for his thoughts. 
Defense counsel not only stated that he had no objection to the removal, but also that
he had no Batson [v. Kentucky, 476 U.S. 79 (1986)] objections.  We thus find that
Wild’s jury-selection claims were waived.  See United States v. Olano, 507 U.S. 725,
733 (1993).

The district court properly denied Wild’s motion for acquittal under Federal
Rule of Criminal Procedure 29 because the government produced sufficient evidence
for a rational juror to find that (1) that there was a single, continuous conspiracy to
defraud the Department of Defense between 2006 and 2010, and (2) that Wild
participated throughout the conspiracy.  See United States v. Montgomery, 384 F.3d
1050, 1062 (9th Cir. 2004); see also United States v. Alarcon-Simi, 300 F.3d 1172,
1176 (9th Cir. 2002) (“In ruling on a Rule 29 motion, ‘the relevant question is
whether, after viewing the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements of the crime beyond
a reasonable doubt.’” (quoting United States v. Bahena-Cardenas, 70 F.3d 1071,
1072-73 (9th Cir. 1995) (emphasis in original))).

Appendix A at 2.
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REASONS TO GRANT THE WRIT

A. The Improper Removal of a Prospective Juror Violated Mr. Wild’s Sixth Amendment
Right to an Impartial Jury.

Mr. Wild’s Sixth Amendment right to an impartial jury was violated when a prospective juror

was removed after the juror stated that English was his second language and he was not sure he

would understand everything.  JST:102; 3ER:369.  The district court took the time to question the

juror, Mr. Nguyen, about his ability to speak and understand English, eliciting that he had been in

the United States for about twenty years, that he was an electrical engineer who both obtained his

education in English and presently worked in English.  JST:105-107; 3ER:372-374.  At the end of

the questioning, Mr. Nguyen appeared to no longer have any concerns about his comprehension and

agreed that, if he was a juror, he would be comfortable raising his hand and asking for clarification

or for something to be repeated.  JST:107; 3ER:374. The Government and the district court

completely disregarded Mr. Nguyen’s promise that he would ask a question if he had one and

assumed, without reason, that he did not understand the proceedings and was, therefore,  unqualified

as a juror.  This was an abuse of discretion and a violation of the Sixth Amendment.

Furthermore, if the Government’s objection to Mr. Nguyen is construed as a peremptory

challenge, his removal as a prospective juror violated Batson v. Kentucky, 476 U.S. 79 (1986).  The

United States Supreme Court established a three-part test in Batson, 476 U.S. at 96-98, to determine

if a prosecutor acted with discriminatory intent in exercising a peremptory challenge.  A prima facie

case of discrimination is established when the defendant can show that 1) the prospective juror is a

member of a “cognizable racial group,” 2) the prosecutor used a peremptory strike to remove the

juror, and 3) the totality of the circumstances raises an inference that the strike was motivated by

race.  Boyd v. Newland, 467 F.3d 1139, 1143 (9th Cir. 2006), citing Batson, 476 U.S. at 96.
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When a defendant in a criminal trial challenges the Government’s use of peremptory strikes

against racial minorities, a trial court must follow the analysis set forth in Batson and its progeny. 

First, when a criminal defendant challenges the Government’s use of peremptory strikes, the

defendant must make a prima facie showing that the challenge was based on an impermissible basis,

such as race.  Batson, 476 U.S. at 96; Green v. LaMarque, 532 F.3d 1028, 1029 (9th Cir. 2008).  This

is a burden of production, not a burden of persuasion.  Johnson v. California, 545 U.S. 162, 170-71

(2005).  Second, if the trial court finds the defendant has made a prima facie case of discrimination,

the burden then shifts to the prosecution to offer a race-neutral reason for the challenge that relates

to the case.  Id. at 168.1  Finally, if the prosecutor offers a race-neutral explanation, the trial court

must then decide whether the defendant has proved the prosecutor’s motive for the strike was

purposeful racial discrimination.  Id.

In Strauder v. West Virginia, 100 U.S. 303, 309 (1880), the Supreme Court stated, “It is well

known that prejudices often exist against particular classes in the community, which sway the

judgment of the jurors, and which, therefore, operate in some cases to deny to persons of those

classes the full enjoyment of that protection which others enjoy.”  In Miller-El v. Dretke, Justice

Souter added that not only are defendants harmed when racial discrimination during jury selection

compromises the right of trial by impartial jury, “but racial minorities are harmed more generally for

prosecutors drawing racial lines in picking jurors, establish ‘state-sponsored group stereotypes rooted

in, and reflective of, historical prejudice.” 545 U.S. 231, 237-238 (2005), citing  J.E.B. v. Alabama

ex rel T.B., 511 U.S. 127, 128 (1994).

1 Where the Government puts forward a race-neutral reason at step two, the court evaluates
“all relevant circumstances.”  Miller-El, 545 U.S. at 240.
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Despite Mr. Nguyen’s promise to “raise his hand” if he had any questions, the Government

challenged him based on his language skills.  JST:127-128; 3ER:394-395.  The district court’s

response was troubling and raises its own question of discriminatory intent in the granting of the

challenge:

He kind of frosted my chops, frankly.  Electrical engineer, twenty years in the United
States, educated here and working here. And even after I told him he could raise his
hand if he didn't understand, he never did. But I think because this is a criminal case
and the issues at stake are so important to the parties, I will let him go. Frankly, I
don't want to take the chance. I don't believe it, but I don't want to test it on Mr.
Wild's dime or the Government's.  So 28, I will excuse.

JST:128; 3ER:395.  The district court’s statement seems to indicate that it was irritated with the fact

that Mr. Nguyen did not speak and understand English very well after having lived in the United

States for a long time.  And the statement by the district court that Mr. Nguyen could have indicated

that he did not understand something but didn’t assumes that after Mr. Nguyen’s questioning, he did

not comprehend the rest of the proceedings, when it is as possible that he didn’t raise his hand

because he did, in fact, understand what was happening.  Either way, the Government’s stated reason

for striking Mr. Nguyen, a Vietnamese man and a member of a racially cognizable group under

Batson was not supported by the facts elicited in voir dire and the district court appeared to have its

own racial bias against the prospective juror.  This violated Mr. Wild’s Sixth Amendment Right to

a trial by an impartial jury.

B. The Denial of the Motion for Judgment of Acquittal under Fed. R. Crim. P. 29 Violated
Mr. Wild’s Right to Due Process Under the Fifth Amendment.

This Court has described a motion for judgment of acquittal as an “important safeguard to

the defendant,” because “it tests the sufficiency of the evidence against him, and avoids the risk that

a jury may capriciously find him guilty though there is no legally sufficient evidence of his guilt.” 
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United States v. Tisor, 96 F.3d 370, 379 (9th Cir. 1996), citing 2 Charles Alan Wright, Federal

Practice and Procedure, Criminal 2d § 461, pp. 637-38 (West 1982).  This Court, in Jackson v.

Virginia, 443 U.S. 307, 317, n.10 (1979), explained Rule 29 as:

The practice in the federal courts of entertaining properly preserved challenges to
evidentiary sufficiency, see Fed. R. Crim. P. 29, serves only to highlight the
traditional understanding in our system that the application of the beyond-a-
reasonable doubt standard to the evidence is not irretrievably committed to jury
discretion.  To be sure, the factfinder in a criminal case has traditionally been
permitted to enter an unassailable but unreasonable jury verdict of “not guilty.”  This
is the logical corollary of the rule that there can be no appeal from a judgment of
acquittal, even if the evidence of guilt is overwhelming.  The power of a factfinder
to err upon the side of mercy, however, as never been thought to include a power to
enter an unreasonable verdict of guilty. (Citations omitted).  Any such premise is
wholly belied by the settled practice of testing evidentiary sufficiency through a
motion for judgment of acquittal and a post-verdict appeal from the denial of such
motion. See generally 4 L. Orfield, Criminal Procedure Under the Federal Rules §§
29:1-29:29 (1967 and Supp. 1978).

In Mr. Wild’s case, trial counsel began his argument under Rule 29 by stressing that the

Government must prove that the alleged conspiracy spanned the entire time that was charged in the

indictment:

The sum and substance of the testimony that we have here in the last couple
of days paints a picture of an alleged series of conduct occurring from the early 2006-
'7 time frame up to and through and including 2010, roughly November, based upon
the charge that we have in front of us.

Clearly, the instructions need to be made in this case that the conspiracy is
one that is ongoing and continuing, and not something that just occurred in 2007 and
ended and restarted, but something that was ongoing and clearly wrapping up late
2010.

TT:491; 1ER:2.  Trial counsel went on to argue that “there isn’t a shred of evidence that my client

knew that Michael Strom was claiming his property as the rental.”  TT:492; 1ER:3.

Essentially, trial counsel argued, under Rule 29, that the Government had not provided

sufficient evidence to support the single conspiracy alleged in the indictment, but, rather, had offered
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evidence of one conspiracy that involved Mr. Wild and Mr. Strom, from 2006 to 2007, plus two

weeks in May 2008, with the fraudulent claims submitted by Mr. Wild for the rental of Mr. Strom’s

home, and a second, unrelated conspiracy that involved Mr. Strom and Mr. Skinner, from October

2008 through October 2010 with the fraudulent claims submitted by Mr. Strom for Mr. Wild’s home,

with Mr. Skinner as the landlord.  

The proper analysis, therefore, is to first determine if there was a single overall conspiracy

and then, if the defendant was a member of that single conspiracy.  United States v. Bibbero, 749

F.2d 581, 587-588 (9th Cir. 1984).  To establish the existence of a single conspiracy, “the government

must prove that an overall agreement existed among the conspirators.”  Id. at 587.   The evidence

must show that each of the defendants was involved.  Id., citing United States v. Clevenger, 733 F.2d

1356, 1358 (9th Cir. 1984); United States v. Beecroft, 608 F.2d 753, 757 (9th Cir. 1979).  This Court

considers the following factors to distinguish single from multiple conspiracies: 1) the nature of the

scheme; 2) the identity of the participants; 3) the quality, frequency, and duration of each

conspirator’s transactions; and 4) the commonality of time and goals.  Bibbero, 749 F.2d at 587,

citing United States v. Tille, 729 F.2d 615 (9th Cir. 1984).

The nature of the scheme, admittedly, was similar for the first conspiracy between Mr. Wild

and Mr. Strom and the second conspiracy between Mr. Strom and Mr. Skinner.  The Government

argued that Mr. Wild submitted travel claims to the USMC in 2006 and 2007, plus the two week

period in 2008, claiming that he had rented Mr. Strom’s home in Laguna Niguel when called up from

the Reserves to active duty.  CR:60; 2ER:232-233.  The Government argued that Mr. Wild, in fact,

lived within the local commuting area of Camp Pendleton, and was not entitled to claim these travel

benefits and that he did so with the consent and agreement of Mr. Strom.  Id. 
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The Government then argued that Mr. Strom did the same thing from October 2008 to

October 2010, but used Mr. Skinner as the landlord for Mr. Wild’s home in Oceanside. CR:60;

2ER:233-234.  The Government argued that Mr. Strom did not live in Mr. Wild’s home during those

two years, but, in fact, lived in his own home in Laguna Niguel, which was within the local

commuting area of Camp Pendleton, making him ineligible for travel benefits.  Id.

The identity of the participants in the two conspiracies were, however, different.  In the

second, Mr. Skinner substituted in for Mr. Wild.  While Mr. Skinner was a friend of Mr. Wild’s, the

Government was unable to produce evidence of actual communication with Mr. Wild at this time

about the falsified leases that were submitted in conjunction with Mr. Strom’s travel claims.  TT:359.

There were no emails or other correspondence among the parties that showed that Mr. Wild had any

awareness of what Mr. Skinner and Mr. Strom were doing.  TT:482.  Not a single Government

witness could testify that Mr. Wild had any knowledge of Mr. Skinner and Mr. Strom’s actions.  

The quality, frequency and duration of each conspirator’s actions varied sufficiently to

establish two separate conspiracies.  The first conspiracy, involving Mr. Wild and Mr. Strom, was

from September 2006 to July 2007, plus two weeks in May 2008, approximately 10 ½ months, and

resulted in claims totaling approximately $57,000.00. CR:60; 2ER:232-233. The second conspiracy,

involving Mr. Strom and Mr. Skinner, was much longer and almost three times as lucrative – from

October 2008 to October 2010, Mr. Strom submitted, and was paid, travel claims for almost

$150,000.00.  CR:60; 2ER:233-234.  Likewise, the commonality of time and goals differed enough

between the two conspiracy periods to render them separate conspiracies.  The conspiracies were

separated by a significant period of time in 2008.  The goal may have been similar, personal

enrichment, but that is not enough to make two conspiracies into one.
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Had the Government charged Mr. Wild and Mr. Strom with conspiring to commit wire fraud

only between 2006 and 2007 and for the two week period in 2008, there would be no argument here. 

However, the Government went forward with the allegation that, despite the absence of proof of Mr.

Wild’s participation, the actions of Mr. Strom and Mr. Skinner from 2008 to 2010 were not only a

continuation of the earlier scheme but also involved Mr. Wild.  In doing so, the Government

prejudicially varied from the indictment and Mr. Wild was entitled to a judgment of acquittal.  The

failure to grant Mr. Wild’s motion under Rule 29 violated Mr. Wild’s right to due process under the

Fifth Amendment.

CONCLUSION

Mr. Wild asks this Court to grant the Petition for a Writ of Certiorari.

Respectfully submitted,

Dated: March 9, 2018 S/Jami L. Ferrara
JAMI L. FERRARA
Attorney for Mr. Wild
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CERTIFICATE OF COMPLIANCE

Mr. Wild's Petition for Writ of Certiorari was prepared using Wordperfect X7.  That

program counts 4021 words in the document. 

Dated:   March 9, 2018 S/Jami L. Ferrara
JAMI L. FERRARA
Signature of Filing Party 
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IN THE SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 2016

NO. _____________

4444444444444444444444444 

JASON WILD,

Petitioner,

- v -

UNITED STATES OF AMERICA,

Respondent.

4444444444444444444444444 

PROOF OF SERVICE

I, the undersigned, declare that:

1. I am over eighteen years of age; am a resident of the County of San Diego, State of
California; am not a party in the within action; and my business address is 964 Fifth
Avenue, Suite 335, San Diego, California, 92101.

2. I submitted the instant petition for certiorari and motion to proceed in forma pauperis
electronically through the Court’s electronic filing system pursuant to Supreme Court
Rule 29(7).

3. I mailed an original and 10 copies of the instant petition for certiorari to 

Scott S. Harris, Clerk
United States Supreme Court
One First Street, N.E.
Washington, D.C. 20543
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4. I served the above brief to the Solicitor General: 

Noel Francisco, Solicitor General of the United States
Office of the Solicitor General
950 Pennsylvania Ave., NW
Washington, D.C.   20530-0001

5. I provided an additional copy to Jason Wild.

6. The above were delivered and deposited in the U.S. mails, first class postage prepaid,
at San Diego, California, on March 9, 2018.

I the foregoing is true and correct.  Executed on March 9, 2018, in San Diego, CA 92101

S/Jami L. Ferrara

JAMI L. FERRARA
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