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ARGUMENT

The State offers five reasons for denying this writ, one of which creates an
entirely new certiorariissue, three of which are straw men, and one that is legally
incorrect. None of the arguments avoid the key fact at the center of this case:
Michael Eggers is delusional. Certiorari should be granted, and as argued later in
this response, a stay should be granted to review the issue that Mr. Eggers raised,
as well as the one that the State raised in its Brief in Opposition.

I. Counsel have standing to seek certiorari from the Eleventh Circuit’s

judgment, and if that proposition is questionable, as the State posits, this

Court should stay Mr. Eggers’ execution and grant certiorari to review that

question.

The State’s first argument is that Mr. Eggers’ appointed counsel lack
standing to seek certiorari from the Eleventh Circuit’s decision. This argument does
not fit the previous practice before this Court and in effect would deprive this Court
of jurisdiction to review the decision of a lower court finding that a death-sentenced
Inmate was competent to waive counsel and withdraw his appeal. However, should
this Court question that past practice, it should grant certiorari on the issue that
the State has raised.

A. The State’s argument is belied by logic and this Court’s past precedent.

The State contends that appointed counsel who were discharged by a client
that is found competent cannot pursue certiorari from that decision. In other words,

the State’s argues this Court has no jurisdiction to review such a decision, no

matter how the lower courts reached the decision that the Petitioner was competent



to discharge his appointed counsel. This logic is faulty. Counsel were appointed
under 18 U.S.C. § 3599. As such, counsel are authorized to represent Mr. Eggers in
his habeas proceedings, through certiorari in this Court.!

This Court held in Harbison v. Bell? citing McFarland v. Scott,? that denial
of a motion to authorize counsel to represent a defendant in clemency proceedings is
an appealable order.4 The order in this case is similar. The District Court allowed
Mr. Eggers to discharge appointed counsel. That order is an appealable order, and
the State never questioned counsel’s standing to appeal that order. Now, however,
the State argues that standing ends at the Eleventh Circuit, and does not extend to
the final step in the appellate process. This conclusion is illogical and must be
rejected.

This argument is also contrary to this Court’s past practices. Petitioner cited
two cases involving lower court decisions finding a defendant competent to end his
habeas litigation: Lopez v. Stephens,> and Smith v. Armentrout.® In Lopez,

certiorari was requested and denied.” In Smith, certiorari was requested and

1 18 U.S.C. § 3599(e).

2 556 U.S. 180 (2009).

3 512 U.S. 849 (1994).

4 Harbison, 556 U.S. at 183.

5 783 F.3d 524 (5th Cir. 2015).
6 812 F.2d 1050 (8th Cir. 1987).
7136 S. Ct. 17 (Mem.) (2015).



denied.8 Another case illustrating this point is Justice Rehnquist’s in chambers
opinion staying the execution of Walter Bishop in Lenhard v. Wolft® Mr. Bishop
was set to be executed and he did not want a stay sought or certiorari sought from
the Nevada Supreme Court’s judgment affirming his conviction. Justice Rehnquist,
acting for the Court, concluded that a stay was appropriate to allow the Court to
consider the certiorari petition pending before the Court, despite lower court rulings
that Mr. Bishop was competent.10

To now conclude that counsel appointed under 18 U.S.C. § 3599 cannot seek
certiorari to complete the habeas corpus appeal does not fit this Court’s past
practice, and the argument should be rejected.

B. If standing is at issue, the Court should grant certiorari review on the
issue raised by the State.

The State has raised an issue that would affirm the judgment, but asks for a
ruling that would apply to future cases in this posture. Rule 14.1(a) states that the
Court will only consider the questions in a certiorari petition or those “fairly
included therein.” Given that the State has questioned standing, that issue is fairly
raised by the petition. Should this Court consider dismissing Mr. Eggers’ petition
for writ of certiorari based on the standing issue, it should stay Mr. Eggers’

execution and grant certiorari on the question, rather than decide a significant

8 483 U.S. 1033 (1987).
9 443 U.S. 1306 (1979).
10 Jd.



undecided issue in the 24 hours before an execution.
II. Mr. Eggers has been equivocal about wanting to be executed for almost 15 years.

The State’s straw men arguments are encompassed in sections II, III and IV
of its brief in opposition. The State attempts to make this petition not about the
question presented, but about whether the District Court’s decision was clearly
erroneous.!! The first part of that argument denies, contrary to the record, that Mr.
Eggers has been equivocal about his desire to be executed.

Mr. Eggers, by his own admission, has asked to be executed nine times. After
each time Mr. Eggers expressed an intention to abandon his appeals, he went on
challenging his conviction and sentence. Had he truly wanted to be executed all or
any of those times, he would not have pursued those subsequent legal challenges.
Even now, when allegedly only desiring to be executed, he has continued to file
pleadings evidencing his intention to continue pursuing his appeal as a pro se
litigant, assuming an affirmance of the lower court’s competence ruling.!2

The strongest indicator of Mr. Eggers’ true desires is the first pleading he
filed after the District Court ruled that he was competent to discharge counsel and
be executed. He asked for a stay of execution to allow this Court to consider a

mandamus petition he had pending before the Court, which, as he stated, contained

11 As the Court states in its rules, “A petition for a writ of certiorari is rarely granted when the
asserted error consists of erroneous factual findings or the misapplication of a properly stated rule of
law.” Rule 10.

12 See Docs. 174 & 175.



“serious allegations” about violations of his constitutional rights:

Figure 1-Eggers’ Motion for Stay of Execution
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He went on to allege that lower courts had denied him a “comprehensive ruling” on
his pro se habeas claims:

Figure 2-Eggers’ Motion for Temporary Stay
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Thus, Mr. Eggers purported to reevaluate legal options related to the habeas claims

he had just abandoned. This pleading was filed two weeks after the Court
discharged counsel and dismissed his appeals. This document is included in its
entirety as Exhibit A to this pleading.

Reviewing Mr. Eggers’ actions over the last 15 years, it cannot be said with



any degree of certainty that Mr. Eggers now wants to be executed, regardless of how
the State wants to paint this present request. The record shows that every time Mr.
Eggers does not get what he wants, whether it is self-representation, or a more
thorough review of his claims, he decides that he wants to be executed. It is that
equivocation that leads to the question presented in this case: whether the District
Court should have just discharged counsel instead of discharging counsel and
allowing Mr. Eggers’ expedited execution.

ITII. Whether the District Court applied the correct standard is not at issue.

The petition does not raise the claim that the District Court failed to use the
right standard. Instead, it argues that the District Court should have first allowed
Mr. Eggers to represent himself on appeal rather than immediately move to
execution. This section of the State’s Brief in Opposition is irrelevant to the
question before this Court and is rather an attempt to show that Mr. Eggers
rationally decided to end his habeas litigation because of a myriad of conspiracies.
IV. Whether the District Court’s ruling is clearly erroneous is not directly at issue.

This Court is not a court of error-correction. The State, rather than argue the
issue presented, asserts instead that Mr. Eggers’ decision making process is
perfectly rational. This assertion is not tenable. Mr. Eggers believes that this Court,
the District Court, the State of Alabama, the Federal Bureau of Investigation, the
Federal Defender’s Office, the San Bernardino County Sheriff’'s Department and the

Department of Corrections are in a conspiracy to hide the fact that Mr. Eggers was



“victimized” by forces over the last 30 years that caused him to kill Bennie Murray.

It is his unshakable belief in that conspiracy, in the face of logic and evidence,
that makes it delusional. The state however, clings to the testimony of Dr. Glen
King, whose credibility was destroyed in this short segment of testimony:

Figure 3-Testimony from Competency Hearing

11 Q. WELL, DO ¥OU BELIEVE THAT IT'S POSSIBLE I
1z2 AM INVOLVED IN A CONSPIRACY WITH THE SAN

13 BEENARDING COUNTY SHERIFF'S DEPARTMENT AND THE
14 U.s5. GOVEEMMENT, INCLUDING THE FBI, TOC CONCEAL
15 EXCULPATORY EVIDENCE AGATNST MR. EGGERS?T

1e A, NO, I DON'T BELIEVE THAT.

17 Q. BUT YOU DON'T BELIEVE THAT MR. EGGERS IS
18 DELUSICNAT, TN HOLDING THAT BELIEF ABOUT HIS

18 LAWYERS?

20 A, I DCN'T ENOW THAT HE HOLDS THAT BELIEF.
21 YOU EEAD SOMETHING TCO ME, BUT MY EVALUATICON OF
22 HIM, THE TIME I SPENT, MY REVIEW OF HEECOEDS, I
23 DCN'T BELIEVE THAT HE IS DELUSICHNAL.

While the District Court’s decision is not directly at issue in this petition, the
conclusion that Mr. Eggers’ decision to discharge counsel and be executed was not
the result of his delusional thought processes is unsupportable.
V. This certiorari is not futile.

The State’s final argument is that granting certiorari in this case would be
“pointless.” That is not the subject of this petition and is hardly the case. The

8



subject of this petition is whether a defendant who is equivocal about being
executed, but not about self-representation, should be allowed to represent himself
and not be executed. Remanding this case to the District Court for a determination
of whether Mr. Eggers wants to represent himself on appeal or beyond would not be
a pointless act. Granting certiorari and not executing Michael Eggers is hardly a
pointless act. This argument, as with the rest of the Brief in Opposition, attempts to
deflect this Court’s attention from the real facts of this case.

In fact, Mr. Eggers is delusional. Mr. Eggers has been delusional for all of his
adult life. The documents presented by the State in its Brief in Opposition
demonstrate those delusions, as do the documents presented in the Petition. The
State’s avoidance techniques do not alter the tragic reality of Mr. Eggers’ mental
1llness or its consequences.

His persecutory delusions led to Mr. Eggers asking nine times to be executed.
The previous eight requests were followed by significant litigation, which Mr.
Eggers initiated and avidly pursued. The District Court did not take that evidence
Iinto account when it ordered that Mr. Eggers be placed on an expedited route to
execution. This Court should grant certiorari and remand this case to the District
Court, with directions to reinstate Mr. Eggers’ appeal from denial of his habeas
corpus petition, and allow Mr. Eggers to represent himself on the appeal from his

habeas corpus petition.



VI. A stay is necessary for proper consideration of this case.

The State opposes the application for a stay, primarily on the same grounds
presented in the Brief in Opposition, which have been addressed above. However,
counsel respond to the implication that the Alabama Supreme Court was correctly
advised about the status of Mr. Eggers’ case in federal court when it set an
execution date. It was not.

On January 2, 2018, the State informed the Alabama Supreme Court that no
rehearing petition had been filed:

Figure 4-State's Updated Response to Show Cause Order
8. Because Eggers no lcnger has any pending
actions 1in either state or federal court, the State
believes that Mr. Eggers Motion to Expedite Execution is

appropriate and due to be granted.

This statement was incorrect. In fact, counsel electronically filed a timely petition
for rehearing which was docketed on December 26, 2017. The State claims that it
was not served with that petition. But while the ECF notification from the Eleventh
Circuit appears to leave the State out, Mr. Eggers filed a response to that rehearing
that was served on the parties, including the State, on January 18, 2018, prior to
the Alabama Supreme Court’s order setting an execution date.

Instead of notifying the Alabama Supreme Court immediately about the

timely rehearing petition, the State instead waited until after the Alabama

10



Supreme Court set an execution date to correct its misstatement. In other words,
due to the State’s inducement, the Alabama Supreme Court set Mr. Eggers’

execution date based on faulty information.

CONCLUSION
Michael Eggers is delusional and has been equivocal on the issue of whether
he wants to be executed for over 15 years. This Court should stay his execution and
take this case to examine the important issues surrounding the execution of the
mentally ill, in particular, whether a death-sentenced inmate should be allowed to
expedite his execution with the help of the State, when what he truly desires is to
represent himself.
Respectfully submitted,
Christine A. Freeman, Executive Director
Leslie S. Smith
John A. Palombi*
Assistant Federal Defenders
Federal Defenders for the Middle District of Alabama
817 S. Court Street
Montgomery, Alabama 36104
Telephone: (334) 834-2099

*Counsel of Record
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