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IN THE SUPREME COURT OF ALABAMA

November 29, 2017

1040344

Ex parte Michael Wayne Eggers., PETITION FOR WRIT OF
CERTIORARI TO THE COURT OF CRIMINAL APPEALS (In re: Michael
Wayne Eggers v. State of Alabama) (Walker Circuit Court:

CC01-218; Criminal Appeals: CR-02-0170).
ORDER

IT IS ORDERED that the Renewed Motion to Expedite Eggers’
Execution filed by Michael Wayne Eggers on October 30, 2017,
shall be held in ABEYANCE pending a final disposition of
Michael Wayne Eggers v. State of Alabama, Appeal Nos. 16-10785
and 16-16805, which are currently pending before the United
States Court of Appeals for the Eleventh Circuit.

IT IS FURTHER ORDERED that the State of Alabama shall
file a status report supported by necessary documentation with
this Court within fourteen (14) days of the entry of a final
disposition of Michael Wayne Eggers V. State of Alabama,
Appeal Nos. 16-10785 and 16-16805. '

I, Julia Jordan Weller, as Clerk of the Supreme Court of
Alabama, do hereby certify that the foregoing is a full, true, and
correct copy of the instrument(s) herewith set out as same
appear (s) of record in said Court.

Witness my hand this 2%th day of November, 2017.
C:juhLﬁifMﬂMOYCyﬂm”
Clerk, Supreme Court of Alabama

gt

John G. Stokesberry
Michael Wayne Eggers
Steven Marshall
Richard D. Anderson
James Clayton Crenshaw

i A4
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Honorable Julia Jordan Weller
Clerk of the Court

IN THE SUPREME COURT OF ALABAMA

EX PARTE MICHAEL WAYNE EGGERS )
)

In re: Michael Wayne Eggers, )
)
Petitioner, )

)

V. ) No. 1040344
)

STATE OF ALABAMA, )
)
)

Respondent.

UPDATED RESPONSE TO SHOW CAUSE ORDER

Comes now the State of Alabama, Appellee in the
above-styled cause, in accordance with this Honorable
Court’s November 29, 2017 order, and updates 1its
response to Michael Wayne Eggers’ October 30, 2017
Motion to Expedite Execution. The Eleventh Circuit
having now having vacated the 1limited appeal from
Eggers’ habeas corpus action, the State sets forth the
following:

1. In the course of seeking relief under 28 U.S.
C. §2254, Eggers was represented in the Federal
District Court for the Northern District of Alabama by
Leslie Smith and John Palombi, attorneys with the
Federal Defenders for the Middle District of Alabama.

On August 11, 2015, the District Court ordered Eggers
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to cease filing pro se pleadings, finding that he had
no right to hybrid representation. On November 25,
2015, Judge Scott Coogler denied habeas relief and
denied a certificate of appealability. On December 23,
2015, Ms. Smith and Mr. Palombi filed a motion for
reconsideration of the District Court’s denial of
habeas corpus relief. That motion was denied on
January 8, 2016.

2. Subsequently, Mr. Eggers filed a motion 1in
District Court expressing his desire to refrain from
appealing the dismissal of his habeas petition and to
terminate appointed counsel’s representation. Appointed
counsel then moved for a competency determination. On
February 4, 2016, the District Court extended the
deadline for taking an appeal and granted the request
for a competency hearing. On March 9, 2016, appointed
counsel filed a motion in the Eleventh Circuit Court of
Appeals, seeking a “protective appeal” and a limited
remand to the District Court for a hearing to determine
Mr. Eggers’ competency to dismiss his appeal.

3. That motion was granted and on April 7, 2016,

and the Eleventh Circuit stayed the appeal (appeal no.
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16-10785) and remanded the proceeding to the District
Court for a competency hearing. The District Court held
the competency hearing on April 8, 2016. At that
hearing, the District Court heard testimony from
appointed counsel’s expert, Dr. Kenneth Benedict, the
State’s expert, Dr. Glen King, and from Mr. Eggers
himself.

4. After hearing the testimony, and after the
submission of post-hearing briefs by appointed counsel,
Mr. Eggers, and the State, Judge Scott Coogler found
that:

“Eggers has made a rational choice to dismiss

his appointed counsel and abandon his appeal.

Eggers has the right to make that decision,

provided he is competent to do so, and the

evidence indicates that he is.”
Eggers v. State, No. 2:13-CV-1460-LSC, 2016 WL 5339686,
at *14 (N.D. Ala. Sept. 21, 2016). Accordingly, the
court ruled that “Eggers's pending motions to withdraw
his appeal, dismiss appointed counsel, and proceed to
execution (docs. 136 and 139) are hereby GRANTED.” Id.
(emphasis in original.)

5. While the District Court determined that

Eggers was competent and that his habeas proceedings
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were at an end, Eggers’ appointed counsel retained
limited standing to appeal the narrow question of
whether the District Court’s competency determination
was “clearly erroneous.” Ford v. Haley, 195 F.3d 603,
617, 624 (1llth Cir. 1999). On October 25, 2016,
appointed counsel filed motion for a certificate of
appealability stating their intent to pursue a limited
appeal of the competency determination. The District
Court denied a certificate of appealability on October
25, 2016. (Exhibit A.) On October 27, 2016, appointed
counsel filed their notice of appeal from the
competency hearing, which was designated appeal no. 16-
16805. (Exhibit B.)

6. Despite the denial of a certificate of
appealability, on November 28, 2016, the Eleventh
Circuit Court of Appeals entered an order consolidating
the appeal nos. 16-10785 and 16-16805, and ordered
briefing on “the district court’s competency ruling.”
(Exhibit C, p. 3.)

7. On December 5, 2017, the Eleventh Circuit
Court of Appeals issued its opinion in consolidated

appeals no. 16-10785 and 16-16805, Michael Wayne Eggers
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vs. The State of Alabama. (Attached hereto as Exhibit
“C”.) Finding that “the district court did not clearly
err in finding Eggers competent to abandon his appeals,
dismiss counsel and proceed to execution,” the Eleventh
Circuit found that “there is no longer any live
controversy between Eggers and the respondent.” Id. at
43. Further, the time for filing a motion for rehearing
of the Eleventh Circuit’s decision has now passed.

8. Because Eggers no longer has any pending
actions in either state or federal court, the State
believes that Mr. Eggers Motion to Expedite Execution
is appropriate and due to be granted.

WHEREFORE, based on the foregoing, the State of
Alabama respectfully reports that there are no matters
pending that would operate to bar Mr. Eggers sentence
from being carried out, and that Mr. Eggers Motion to
Expedite his Execution is timely.

Respectfully submitted,

STEVE MARSHALL
Attorney General

s/ Richard D. Anderson
Richard D. Anderson
Assistant Attorney General
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CERTIFICATE OF SERVICE
I hereby certify that on this 20th day of December
2017, I did serve a copy of the foregoing on Michael
Wayne Eggers as follows:

Mr. Michael Wayne Eggers

AIS # Z-689

Donaldson Correctional Facility H-1
100 Warrior Lane

Bessemer, AL 35023-7299

s/ Richard D. Anderson
Richard D. Anderson
Assistant Attorney General

State of Alabama

Office of the Attorney General
501 Washington Avenue
Montgomery, AL 36130-0152
(334) 353-2021

(334) 353-3637
randerson@ago.state.al.us




