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PER CURIAM: 

John Albritton seeks to appeal the district court's orders denying relief on his 28 

U.S.C. § 2255 (2012) motion and denying his Fed. R. Civ. P. 59(e) motion to alter or amend 

judgment. The orders are not appealable unless a circuit justice orjudge issues a certificate 

of appealability. 28 U.S.C. § 2253(c)(1)(B) (2012). A certificate of appealability will not 

issue absent "a substantial showing of the denial of a constitutional right." 28 U.S.C. 

§ 2253(c)(2) (2012). When the district court denies relief on the merits, a prisoner satisfies 

this sta44y demonstrating that reasonable jurists would find that the district court's 

assessment of the constitutional claims is debatable or wrong. Slack v. McDaniel, 529 U.S. 

473, 484 (2000); see Miller-El v. Cockrell, 537 U.S. 322, 336-38 (2003). When the district 

court denies relief on procedural grounds, the prisoner must demonstrate both that the 

dispositive procedural ruling is debatable, and that the motion states a debatable claim of 

the denial of  constitutional right. Slack, 529 U.S. at 484-85. 

We previously granted a certificate of appealability on one limited issue: whether 

Aibritton's civil rights were restored in North Carolina following his 1977 and 1978 

convictions such that he was improperly designated as an armed career criminal. We have 

independently reviewed the record and conclude that Albritton has not made the requisite 

showing as to all other issues and therefore deny a certificate of appealability as to these 

issues and dismiss the appeal in part. After reviewing the parties' briefs, we are satisfied 

that, due to his commission of another felony in 1984, Albritton's firearms rights were 

never effectively restored following his 1977 and 1978 convictions. See United States v. 

Clark, 993 F.2d 402, 405 (4th Cir. 1993) (holding that, "in determining whether [  
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right possess possess firearms has in fact been restored, we cannot consider his 

prior convictions in isolation" and concluding that because defendant "was never out of the 

state's custody for five full years between felony convictions, North Carolina ha[d] 

continuously  barred him from carrying a firearm since 1977, and all of his convictions 

since that date [could] therefore be considered under § 924(e)"). We therefore affirm the 

district court's denial of Aibritton's Rule 59(e) motion as to this issue. We dispense with 

oral argument because the facts and legal contentions are adequately presented in the 

materials before this court and argument would not aid the decisional process. 

DISMISSED IN PART 
AND AFFIRMED IN PART 
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C, 

IN THE UNITED STATES DISTRICT COURT 
• FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

EASTERN DIVISION 

No. 4:12-CR-00005-F-1 
No. 4:15-CV-00019-F 

JOHN ALBRITrON, ) 
Petitioner, ) 

) 
V. ) ORDER 

) 
UNITED STATES OF AMERICA, ) 

Respondent. ) 

This matter is before the court on the Government's Motion to Dismiss [DE-13 1] John 

Aibritton's pending Motion to Vacate, Set Aside, or Correct Sentence pursuant to 28 U.S.C. 

§ 2255.[DE-124, -129].' Also before the court are Albritton's Motion for Leave to Amend 

Discovery [DE-135] and his Addendum in Support of Motion to Vacate {DE-136]. The issues 

have been fully briefed, and the matters are now ripe for ruling. For the reasons set forth below, 

the Government's Motion to Dismiss is ALLOWED, Aibritton's Motion to Vacate is DENIED, 

his Motion for Leave to Amend Discovery is DENIED, and his Addendum in Support of Motion 

to Vacate is DENIED. 

I. Factual and Procedural Background 

On January 10, 2012, Albritton was charged in a single-count indictment. See Indictment 

[DE-1]. A two-count superseding indictment was filed on August 29, 2012. See Superseding 

Indictment [DE-301. On November 28, 2012, a three-count second superseding indictment was 

filed. See Second Superseding Indictment [DE-44]. In Count One, Albritton was charged with 

'Aibritton's initial attempt to initiate a claim for relief under 28 U.S.C. § 2255 was a 
non-conforming document [DE-124], which was filed on January 27,2015. At the court's 
direction, Albritton filed a "conforming" motion (DE- 1291 on February 13, 2015. 
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possession of firearms and ammunition by a felon, in violation of 18 U.S.C. §§ 922(g)(1) and 

924. See id. Counts Two and Three charged Albritton with distribution of a quantity of cocaine 

base (crack), in violation of 21 U.S.C. § 841(a)(1). See Id. 

At Aibritton's arraignment, held on February 19, 2013, he pled not guilty to each count in 

the Second Superseding Indictment. Following a three-day trial, the jury found Albritton guilty 

on all three counts. 

Aibritton's sentencing was held on July 2, 2013. Albritton was sentenced to 180 months' 

imprisonment on each of Counts One through Three, to be served concurrently. See Judgment 

[DE-89]. 

On July 14, 2013, Albritton filed a Notice of Appeal [DE-91]. In an unpublished opinion, 

the Fourth Circuit Court of Appeals affirmed the judgment of this court. See Unpublished 

Opinion [DE-1 17]. 

On January 27, 2015, Albritton filed his pro se Motion to Vacate, Set Aside, or Correct 

Sentence pursuant to 28 U.S.C. § 2255 [DE-124, -129]. In his § 2255 motion, Albritton raises 

the following claims of ineffective assistance of counsel: (1) his attorney let computer data prove 

that he committed the convictions stated in paragraphs 14 and 15 of the Presentence Report on 

different occasions; and (2) his attorney failed to sufficiently challenge the two cooperating 

witnesses and failed to call the owner of the property on which the firearms and drug transactions 

took place. On May 15, 2015, the Government filed a Motion to Dismiss [DE-13 1], arguing that 

Albritton failed to state a claim upon which relief can be granted. 

Albritton filed his Motion for Leave to Amend Discovery [DE-135] on July 17, 2015. On 

July 22, 2015, Albritton filed his Addendum in Support of Motion to Vacate [DE-136]. 
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U 

H. Legal Standard ' 

The purpose of  motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil 

Procedure is to test the legal sufficiency of the complaint, not to resolve conflicts of fact or 

decide the merits of the action. Edwards v. City of Goldsboro, 178 F.3d 23 1, 243 -44 (4th Cir. 

1999). In considering a motion to dismiss, the court assumes the truth of all facts alleged in the 

complaint and the existence of any fact that can be proved which is consistent with the 

complaint's allegations. E. Shore Mkts., Inc. v. J.D. Assocs. Ltd. P'shp, 213 F.3d 175, 180 (4th 

Cir. 2000). However, the "[fjactual allegations must be enough to raise a right to relief above the 

speculative level" and the plaintiff must allege "enough facts to state a claim to relief that is 

plausible on its face." Wahi v. Charleston Area MecL Or., Inc., 562 F.3d 599, 615 n.26 (4th Cir. 

2009) (quoting Bell Ad. Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007)). "[A] plaintiff's 

obligation to provide the 'grounds' of his 'entitle[ment] to relief requires more than labels and 

• conclusions, and a formulaic recitation of the elements of a cause of action will not do." 

Twombly, 550 U.S. at 555 (citations omitted); accordAshcrofi v. Iqbal, 556 U.S. 662, 678 

(2009). Moreover, a court "need not accept the legal conclusions drawn from the facts" nor 

"accept as true unwarranted inferences, unreasonable conclusions, or arguments." E. Shore 

M7cts.,2'13 F.3d at 180. 

ifi. Discussion 

A. Motion to Vacate 

1. Albritton has failed to state a claim of ineffective assistance of counsel in his first and 
second claims. 

Albritton has raised two claims of ineffective assistance of counsel in his § 2255 motion. 
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To prevail on a claim of ineffective assistance of counsel, a petitioner must show that (1) his 

counsel's performance was deficient, and (2) the deficient performance prejudiced his defense. 

Strickland v. Washington, 466 U.S. 668, 687-88 (1984). The petitioner bears the burden of proof 

as to both prongs of the Strickland standard. United States v. Luck, 611 F.3d 183, 186 (4th Cir. 

2010). Under the first prong, the petitioner must show that his counsel's representation "fell 

below an objective standard of reasonableness" as measured by "prevailing professional norms." 

Strickland, 466 U.S. at 688. There is "a strong presumption that counsel's conduct falls within 

the wide range of reasonable professional assistance." Id. at 689. As to the second prong, the 

petitioner must demonstrate that counsel's inadequate performance was prejudicial to him. Id at 

687. Specifically, the petitioner must show "a reasonable probability that, but for counsel's 

unprofessional errors, the result of the proceeding would have been different." Id. at 694. A 

"reasonable probability" is "a probability sufficient to undermine confidence in the outcome." 

Id. With the Strickland standard in mind, the court will address both of Albritton's ineffective 

assistance of counsel claims. 

a. Albritton alleges that his attorney erred by letting computer data prove his 
convictions. 

In his first claim, Albritton alleges that his attorney provided ineffective assistance by 

letting computer data prove that he committed the convictions stated in paragraphs 14 and 15 of 

his Presentence Report on different occasions. Mot. Vacate [DE-129] at 4, Mot. Vacate Mem. 

[DE-129-1] at 4-6. Albritton argues that because the armed career criminal predicates listed in 

paragraphs 14 and 15 were committed on the same day, he does not qualify as an armed career 

criminal under 18 U.S.C. § 924(e). Mot. Vacate Mem. {DE-129-1} at 4. 
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Under § 924(e)(1), a defendant "who violates section 922(g) of this title and has three 

previous convictions by any court referred to in section 922(g)(1) of this title for a violent felony 

or a serious drug offense, or both, committed on occasions different from  one another," triggers 

an increased statutory minimum and maximum. 18 U.S.C. § 924(e)(1) (emphasis added). 

Even if the convictions listed in paragraphs 14 and 15 of Aibritton's Presentence Report 

were counted as one conviction for purposes of § 924(e), Albritton has two additional qualifying 

convictions found in paragraphs 16 and 17. See PSR [DE-84] 11 16-17. In paragraph 16, 

Albritton was found guilty of conspiracy to sell and possess heroin. PSR [DE-84] 116. In 

paragraph 17, Albritton pled guilty to conspiracy to traffic in heroin, possession with intent to 

sell and deliver heroin, and conspiracy to sell and deliver heroin. Id. 117. Thus, Albritton 

remains an armed career criminal. 

Albritton has failed to show that if his attorney had argued that the convictions in 

paragraphs 14 and 15 were committed on the same day, his sentence would have changed. 

Because Albritton has made an insufficient showing on prejudice, this court need not address 

performance. See Strickland, 466 U.S. at 697 ("[T]here is no reason for a court-deciding an 

ineffective assistance claim to. . . address both components of the inquiry if the defendant makes 

an insufficient showing on one."). Accordingly, Albritton's first claim will be dismissed. 

b. Albritton alleges that his attorney failed to challenge two witnesses and failed to 
call another witness. 

Albritton alleges in his second claim that his attorney provided ineffective assistance by 

failing to sufficiently challenge the two cooperating witnesses, Michelle Dawn Beavers and 

Tammy Overton, and failing to call the owner of the property on which the firearms and drug 
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transactions took place, Joseph Arnold. Mot. Vacate Mem. [DE-129-1] at 6-8. 

Aibritton's claim that his attorney failed to call the property owner on which the firearms 

and drug transactions took place must fail because Albritton is essentially challenging his 

attorney's trial strategy. Strickland's presumption of reasonableness is particularly difficult to 

overcome in a claim of ineffectiveness for failing to call a witness, "given that the decision 

whether to call a defense witness is a. strategic decision demanding the assessment and balancing 

of perceived benefits against perceived risks, and one to which we must afford enormous... 

deference." United States v. Terry, 366 F.3d 312, 317 (4th Cir. 2004) (quotation marks and 

alteration omitted). 

Aibritton' s claim that his attorney did not sufficiently challenge Beavers and Overton is 

belied by the record. The record reveals that Aibritton's attorney strongly cross-examined and 

attempted to impeach Beavers and Overton, the two cooperating witnesses. See March 7, 2013 

Tr. [DE-114] at 181:4 to 199:21; March 8, 2013 Tr. [DE-109] at 16:17 to 21:1. On cross-

examination, Aibritton's attorney elicited Beavers's admission that three days before her 

testimony she was using illegally-obtained Percocets. See March 7, 2013 Tr. [DE-114] at 182:4-

14. Albritton's attorney also brought out that Beavers had been convicted of possession with 

intent to sell and deliver marijuana, a felony offense in North Carolina. Id. at 184:8-13. Beavers 

further admitted that she was getting high at the same time she was working for the Sheriffs 

Department. Id. at 191: 7-25. During Overton's cross-examination, Aibritton's attorney got her 

to admit that she lied to law enforcement. See March 8, 2013 Tr. [DE-109] at 17:1 to 17:4; 17:25 

to 18:20; 19:14 to 19:20. 

This claim fails under both prongs of the Strickland standard. As for the first prong, the 
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court concludes that Aibritton's attorney provided zealous representation for his client, and his 

representation did not fall below an objective standard of reasonableness. Under the second 

prong, Albritton has failed to sufficiently allege the required prejudice because he has failed to 

suggest a reasonable probability that the outcome of his trial would have been different. For 

these reasons, Albritton's second claim will be dismissed. 

B. Motion for Leave to Amend Discovery 

Next, Albritton has filed a Motion for Leave to Amend Discovery [DE-135}. In his 

motion, Albritton seeks the production of the state court record in case numbers 78 CR5341, 

77CR53093, 84CR1001, and 84CR1000. Id. at 2. Albritton also requests an evidentiary hearing 

in this case. Id 

Pursuant to Rule 6(a) of the Rules Governing Section 2255 Proceedings, "[a] judge may, 

for good cause, authorize a party to conduct discovery under the Federal Rules of Criminal 

Procedure or Civil Procedure, or in accordance with the practices and principles of law." Unlike 

the ordinary civil litigant in federal court, a habeas petitioner is not entitled to discovery as a 

matter of course. Bracy v. Gramley, 520 U.S. 899, 904 (1997). A petitioner bears the burden of 

showing "good cause" and must "present specific allegations that give the Court reason to 

believe that the petitioner may, if the facts are fully developed, be able to demonstrate that he is 

entitled to relief." Fenn v. United States, Nos. 1: 12-CR-5 10 (JCC), 1:15-CV-578, 2015 WL 

3868583, at *2  (RD. Va. June 23, 2015) (quoting Pizzuti v. United States, 809 F.Supp. 2d 164, 

176 (S.D.N.Y. 2011)). The court will not allow a mere fishing expedition throughthe 

government's files with the hopes that damaging evidence will be found. Id 

In this case, the court concludes that Albritton has failed to establish "good: cause" for the 
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requested discovery. Ii particular, Albritton has not presented specific allegations suggesting 

that if the facts were fully developed he would be able to demonstrate that he is entitled to relief. 

Consequently, Albritton's request for discovery is denied. 

The court will now address Albritton's request for an evidentiary hearing. Rule 8 of the 

Rules Governing Section 2255 Proceedings provides that it is within the discretion of the district 

court to determine whether an evidentiary hearing is warranted following a review of the record. 

The court may decide a § 2255 motion without an evidentiary hearing if "the motion and the files 

and records of the case conclusively show that the prisoner is entitled to no relief." 28 U.S.C. 

§ 2255(b). 

After reviewing the parties' positions, as set out in their respective submissions, the court 

has determined that an evidentiary bearing is not necessary. Accordingly, Albritton's request for 

an evidentiary hearing is denied. 

In light of the foregoing, Albritton's Motion for Leave to Amend Discovery [DE-135] is 

DENIED. 

C. Addendum in Support of Motion to Vacate 

Albritton's final motion is an Addendum in. Support of Motion to Vacate [DE-136].  In 

his motion, Albritton contends that in light of Johnson v. United States, 135 S. Ct. 2551 (2015), 

and United States v. Newbold, 791 F.3d 455 (4th Cir. 2015), he is no longer an armed career 

criminal. 

Johnson addressed whether increasing a defendant's sentence based on the residual 

clause contained in. 18 U.S.C. § 924(e)(2)(B)(ii) violates due process. The residual clause 

provided that an offense was a violent felony for purposes of § 924(e), if it "otherwise involves 
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conduct that presents a serious potential risk of physical injury to another." 18 U.S.C. 

§ 924(e)(2)(B)(ii). The Court in Johnson held that "[i]ncreasing a defendant's sentence under the 

[residual] clause denies due process of law." 135 S. ct..at 2557. 

Here, Albritton has at least three predicates that are serious drug offenses, as defined in 

§ 924(e)(2)(A)(ii). A "serious drug offense" is "an offense under State law, involving 

manufacturing, distributing, or possessing with intent to manufacture or distribute, a controlled 

substance.. . . for which a maximum term of imprisonment of ten years or more is prescribed by 

law." 18 U.S.C. § 924(e)(2)(A)(ii). Albritton has two clear predicates: (1) a 1984 North 

Carolina conviction for conspiracy to sell and possess heroin, for which he received a sentence of 

ten years in custody; and (2) a 1984 North Carolina conviction for conspiracy to traffic in heroin, 

for which he received a sentence of twenty years in custody. PSR [DE-84] 1116, 17. 

Albritton also has several North Carolina heroin distribution offenses from 1977 and 

1978, for which he received sentences of five years' imprisonment. PSR [DE-84] at 1114, 15. 

Unlike the offenses in Newbold, 791 F.3d at 460, these offenses and sentences were imposed 

before the Fair Sentencing Act (which created presumptive sentencing ranges in North Carolina) 

was adopted.2  

Albritton also claims that under Newbold he is no longer an armed career criminal. 

In Newbold, the Fourth Circuit applied United States v. Simmons, 649 F.3d 237 (4th Cir. 2011) 

(en banc), to determine whether a 1984 North Carolina conviction imposed under the Fair 

Sentencing Act qualified as a serious drug offense for purposes of § 924(e)(2)(A). 791 F.3d at 

'North  Carolina's Fair Sentencing Act wa's in effect for offenses committed from July 1, 
1981 to September 30, 1994. 
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463. The court looked to the presumptive sentence that the offense carried and whether the 

defendant's state court judgment had "aggravating factors supporting a sentence within the 

aggravated range," that is, a sentence above the presumptive sentence. Id. The judgment did not 

state any aggravating factors found by the sentencing judge, and there was no evidence found in 

the plea transcript to support an admission of aggravating factors. Id. at 463. The Fourth Circuit 

Court of Appeals held that Newbold's conviction did not qualify as a serious drug offense 

because he could not have received ten years of imprisonment for the offense without a finding 

of aggravating factors. Id. at 461-63. 

Based on a review of the relevant statutes in this case, it appears that Albritton faced a 

statutory ten years' imprisonment for his convictions for possession of heroin with the intent to 

sell. PSR DE-84j Ir1ri, 14, 15. 'e H.B 274, 1973 Session Laws, Chap. 654, § I SLC. 

Section 90--95, subsection (a)(1) makes it illegal to, among other things, possess with the intent to 

manufacture, sell, or deliver a controlled substance, and subsection (b)(1) imposes a 10-year 

maximum for violation of subsection (a)(l) for a Schedule I or II offense.' Because the trial 

court had the discretion to impose a sentence up to that statutory maximum term of imprisonment 

and no presumptive sentence applied, the offenses in paragraphs 14 and 15 qualify as serious 

drug offenses under § 924(e)(2)(A)(ii). 

In light of the foregoing, Aibritton's status as an armed career offender is not altered by 

Johnson or Newbold. Consequently, Aibritton's Addendum in Support of Motion to Vacate 

[DE-136] is DENIED. 

3  At the time of Albritton's 1977 and 1978 heroin distribution offenses, heroin was a 
Schedule I controlled substance. See State v. Bell, 235 S.E.2d 886, 887 (N.C. App. 1977). 
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IV. Conclusion 

For the foregoing reasons, the Government's Motion to Dismiss [DE-13 1] is ALLOWED, 

Aibritton's Motion to Vacate [DE-124, -129] is DENIED, his Motion for Leave to Amend 

Discovery [DE-135] is DENIED, and his Addendum in Support of Motion to Vacate [DE-136J is 

A certificate of appealability will not issue absent "a substantial showing of the denial of 

.a constitutional right." 28 U.S.C. § 2253(c)(2). When the court denies relief on the merits, a 

prisoner satisfies this standard by demonstrating that reasonable jurists would find that the 

court's assessment of the constitutional claims is debatable or wrong. Slack v. McDaniel, 529 

U.S. 473,484(2000); see Miller-Ely. Cockrell, 537 U.S. 322, 33 6-3 8 (2003). However, when a 

court denies relief on procedural grounds, the prisoner must demonstrate both that the dispositive 

procedural ruling is debatable, and that the motion states a debatable claim of the denial of a 

constitutional right. Slack 529 U.S. at 484-85. 

The court concludes that Albritton has not made the requisite showing to support a 

certificate of appealability. Therefore, a certificate of appealability is DENIED. 

SO ORDERED. 

This the Jday of May, 2016. t_ 
Jabs C. Fox 
Senior United States District Judge 

Iccrti' the foregoing to be a true and correct 
copy of the original. 
Julie Richards Johnston 
United States District Ca k 

- -. 

Eastern District of No 

I By: 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

EASTERN DIVISION 

No. 4: 12-CR-00005-F-1 
No. 4:15-CV-00019-F 

JOHN ALBRJTTON, 
Petitioner, ) 

) 
V. ) ORDER 

) 
UNITED STATES OF AMERICA, ) 

Respondent. ) 

This matter is before the court on John Aibritton's Motion to Alter or Amend [DE-154], 

which the court construes as a motion for reconsideration. In his motion, Albritton renews 

arguments made in his Motion to Vacate, Motion for Leave to Amend Discovery, and Addendum 

in Support of Motion to Vacate. 

- Rule 59(e) of the Federal Rules of Civil Procedure permits a court to alter or amend a 

judgment. Fed. R. Civ. P. 59(e). Although the rule itself does not set forth any guidelines as to 

when such a motion should be allowed, the Fourth Circuit Court of Appeals has recognized three 

grounds for amending a judgment pursuant to Rule 59(e): "(1) to accommodate an intervening 

change in controlling law; (2) to account for new evidence not available [previously]; or (3) to 

correct a clear error of law or prevent manifest injustice." Sloas v. CSX Transp., Inc., 616 F.3d 

380, 385 n.2 (4th Cir. 2010) (alteration added and citation omitted). "It is an extraordinary 

remedy that should be applied sparingly." Mayfield v. Nat'lAss'n for Stock Car Auto Racing, 

Inc., 674 F.3d 369, 378 (4th Cir. 2012). A "district court has considerable discretion in deciding 

whether to modify or amend a judgment." Gagliano v. Reliance Standard Life Ins. Co., 547 F.3d 

230,241 n.8 (4thCir. 2008). 
\f3  

EXHIBIT "D" 

Case 4:12-cr-00005-F. Document 155 Filed 06/15/16 Page 1 of 2 



Following a review of the record, including the court's May 19, 2016 Order [DE- 152], 

the court sees no meritorious reason to disturb its ruling. Accordingly, Aibritton' s Motion to 

Alter or Amend [DE-I54] is DENIED. 

SO ORDERED. 

This, the j "lay of June, 2016 

e,  1T?0  

Jan'C. Fox 
Sen16r United States District Judge 

c6flty "le toftoing to b6 a tru# 
and coeroct copy of the  orLqbWL 
Ju1e Richards Joinetoij, died 
United State DWd Court Ea Dst,1ot of 

Deputy lark 

'113 
By 
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Additional material 

from this filing is 
available in the 

Clerk's Office. 


