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Appeal from the United States District Court
. for the District of Colorado
(D.C. No. 1:17-CV-00924-L.TB)

Submitted on the briefs:”

Delano Marco Medina, pro se.

Before HARTZ, HOLMES, and BACHARACH, Circuit Judges.

- HARTZ, Circuit Judge.

Defendant Delano Medina, who is in custody awaltmg a federal trlal filed an

application for habeas relief under 28 U.S.C. § 2241 seeking dlsmlssal of the charges

" After examining the briefs and appellate record, this panel has determined unanimously
that oral argument would not materially assist in the determination of this appeal. See
Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore ordered submitted

without oral argument.
(A )
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against hifn on the grouﬁd that he has beén denied his constitutional right toa speedy
triél. He apparcntly proceeded under § 2241 rather than under 28 U.S.C. § 2255 because
§ 2255(a) requires that he be “[a] prisoner in cuStody under sentence of a court
established by Act of Congress.” (Emphasis added.) vHe has yet to be tried, much less
sentenc'ed‘. |

The district couﬁ dismissed Defendant’s appliéation for failure to ekhaust
available. remedies. He appeals, and we affirm. Although thefe may be exceptional
- circumstances in which § 2241 is avail‘able to a federal. brison’e_r awaiting trial in federal
court,‘ no such circumstances are present here. Bz_At cf. Walck v. Edmondson, 472 F.3d
1227, 1230 (10th Cir. 2007) (granting pretrial relief under § 2241 to state prisoner, who
had been denied relief by State’s highest court, on ground that retrial would violate
Double J eopardy‘ Clause). At this stage of the proceedings Defendant can seek relief in
the trial court. In fact, he has filed multiple speedy-trial motions in the trial court, one of
which has been denied. If the trial court continues to deny relief aﬁd D¢fendant is
convictéd, he can appeal to this court. And if he is unsuccessful on direct review, he can
- proceed under § 2255. Defendant cannot circumvent the;se procedures by now pursuing
relief under § 2241. | |

On its face Defendant’s § 2241 application might look proper. He contends that
he has been denied his constitutional right to a speedy trial and therefore is entitled to
releasg. In the l_anguage of F 2241(c)(3), “He is in custody in violation of the
Constitution . . . of the United States.” But habeas practice is not solely the product of

statutes and rules of court. This was recognized in one of the Supreme Court’s first " f}}
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habeas cases. In Ex parte Royall, 117 U.S. 241 (1886), the petitioner had sought habeas
relief from the circuit court for the Eastern District of Virginia while in custody awaitihg
trial on two state-court indictments allegedly based on unconstitutional statutes, see id. at
243-45. The Supreme Court held that the circuit court had jurisdiction to hear the habeas
petition but had properly refused to entertain it. In holding that the circuit court had
Jurisdiction, the Court wrote::

The grant to the circuit courts in [the habeas statute] of jurisdiction to issue
writs of habeas corpus is in language as broad as could well be employed. While
it is attended by the general condition, necessarily implied, that the authority

- conferred must be exercised agreeably to the principles and usages of law, the only
express limitation imposed is that the privilege of the writ shall not be enjoyed by,
~ or, rather, that the courts and the judicial officers named shall not have power to
-award the writ to, any prisoner in jail, except in specific cases, one of them being
where he is alleged to be held in custody in violation of the constitution.
Id. at 247. Nevertheless, it was proper to refuse to grant relief without considering the
merits. The statute provided that “[t]he court or justice or judge shall proceed in a
summary way to determine the facts of the case by hearing the testimony and arguments,
and thereupon to dispose of the party. as law and justice require.” Id. at 246 (internal
quotation marks omitted). But this “injunction . . . [did] not deprive the court of
discretion as to the time and mode in which it will exert the powers conferred upon it.”
Id. at 251. And because the state court had authority to determine the constitutional
question, the necessity of avoiding unnecéssary interference with another judicial system

conferred discretion on the circuit court to await further state proceedings. See id. at 252-

53. The affirmance was “without prejudice to the right of the petitioner to renew his



application to [the circuit] court at some future time should thc circumstances render it
proper to do so.” Id. at 254.
In light of Ex parte Royall and subsequent decisions of similar tenor, the Supreme
IVC(')urt could éay nearly 80 years later, “[H]abeés corpus has tra_d_itionally been regarded as -
| ‘governed by .eq‘_ui,table principles.” F ay v. Noia, 372 U.S. 391, 438 (1963). }For example,
“the doctrine of abuse of the writ [which limifs repeated habeas petitions] refers to a
cofﬁplex and evolving body of equitable principles informed and controlled by historical.
ﬁsage,' statutory .develop_ments, and judicial decisions.” McCleskey v. Zant, 499 U.S. 467,
489 (1991). Absent specific statutory codifications gerrning the writ, such as the
Antiterrorism and Effective Death Pénalty Act, the approach described in McCleskey still
holds. |
Given this approach, it is not surprising that a respect for regular federal-court
procedure - similar to the respect for state-court procedures expressed ih Ex parte Royall
— has led.to decisions rejecting the use of habe.as corpus by federal pﬁsoners awaiting
fgderéﬂ trial. In H'e_nry v. Henkel, 235 U.S. 219, 229 (1914), the Supreme Court held that
-‘ a-federal prisoner ordered tobe removed from Ne‘w York to W ashington, D.C. to face a
char'ge.of contempt of Congress could not raise a habeas challenge to the removal on the
- ground that Congress had no authority to derﬁand the .disclosﬁres he had r_efuséd to
provide, id. dt 224-26. It stated the following general rule: |
[TThe heariﬁg oﬁ habeas corpus is not in the nature of a writ of €erTor,
- nor is it intended as a substitute for the functions of the trial court. _
Manifestly, this is true as to disputed questions of fact, and it is equally so

as to disputed matters of law, whether they relate to the sufficiency of the
indictment or the validity of the statute on which the charge is based.
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These and all other controverted matters of law and fact are for the
determination of the trial court.

The Court concluded, “[The defendant] cannot . . . anticipate the regular course of
proceeding by alleging a want of jurisdiction, and demanding a ruling thereon in habeas
corpus proceedings.” Id., see Greene v. Henkel, 183 U.S. 249, 262 (1902) (in rejecting a
habeas petition—by federal prisoners in Ne§v York ordered removed to Georgia for
federal trial —challenging a Georgia indictment on the ground that the grand jury was
improperly constituted, the Court said that “matters of that nature are to be dealt with in
the court where the indictment is found”). In Johnson v. Hoy, 227 U.S. 245, 247 (1913),
the Court rejected a pretrial habeas petition by a federal prisoner, summing up: “The writ
of habeas corpus is not intended to serve the office of a writ of error even after verdict;
and, for still stronger reasons, it is not available to a defendant befofe trial, except in rare
and exceptional cases . . .. [Supreme Court] decisions flave so definitely established the
general principle as to leave no room for further discussion.” Accord Jones v. Perkins,
245 U.S. 390, 391 (1918) (“It is well settled that in the absence of exceptional
circumstances in criminal cases the regular judicial procedure should be followed and

habeas corpus should not be granted in advance of a trial.”); Riggins v. United States, 199

U.S. 547, 548-50 (1905). !

' The exceptions that have thus far been identified by the Supreme Court have related only to
state prisoners awaiting trial: Ex parte Royall mentioned as examples, “[w]hen the
petitioner is in custody by state authority for an act done or omitted to be done in
pursuance of the law of the United States, or of an order, process, or decree of a court or
Judge thereof; or where, being a subject or citizen of a foreign state, and domiciled
therein, he is in custody, under like authority, for an act done or omitted under any
alleged right, title, authority, privilege, protection, or exemption claimed under the
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There have been remarkably few published appellate opinioﬁs on the matter in the
past century. In 1948 the D.C. Circuit declared that “the hearing on habeas corpus is not
intended as a substitute for the functions of a trial court.” Pelley v. Botkin, 152 F.2d 12,
13 (1945) (refusing to hear pretrial habeas challenge. to constitutionality of statute). More
recently, two circuit courts have criticized use of § 2241 to challenge pretrial detention
orders rather than proceeding under 18 U.S.C. § 3145. See United States v. Pipito, 861
F.2d 1006, 1009 (7th Cir. 1987) (affirming district court’s refusal to entertain § 2241
petition); Fassler v. United States, 858 F.2d 1016, 101718 (5th Cir. 1988) (prisoner
ordinarily should proceed undér § 3145). The Seventh Circuit was more definitive in an
‘unpublished opinion, declaring, “[A] federal pretrial detainee cannot use § 2241 to

preempt the judge presiding over the criminal case.” Williams v. Hackman, 364 F. App’x

commission for order or sanction of any foreign state, or under color thereof, the validity
and effect whereof depend upon the law of nations, . . . [and] like cases of urgency,
involving the authority and operations of the general government, [or] the obligations of
this country to or its relations with foreign nations.” 117 U.S. at 251-52. The one
example of such an exceptional case noted in these decisions is Thomas v. Loney, 134
U.S. 372 (1890). As described in People v. Eno, 155 U.S. 89, 96-98 (1894), the
petitioner was arrested for perjury by state authorities after giving a deposition for a
congressional-election contest pending in the House of Representatives. “It is clear from
the statement that that case was one of urgency, involving, in a substantial sense, the
authority and operations of the general government. The obvious effect of Loney’s
arrest, under the circumstances disclosed, was to embarrass one of the parties in the
‘contested election case in obtaining evidence in his behalf, intimidate witnesses whom he
might desire to introduce, and delay the preparation of the case for final determination by
the house of representatives.” Id. at 97. More recently, the Supreme Court reviewed a §
2241 pretrial challenge by a state prisoner contending that a trial would violate his
protection against double jeopardy; but the state’s highest court had already denied relief,
so state remedies had been exhausted. See Justices of Boston Mun. Ct. v. Lydon, 466
U.S. 294, 302-03 (1984).



268, 268 (7th Cir. 2010). Unpublished opinions in this circuit have taken the same view.

As we explained in one of those opinions:
To be eligible for habeas relief under § 2241, a federal pretrial
detainee generally must exhaust other available remedies. The reasons for .
this requirement are rooted not in comity (as is the case with state
prisoners), but in concerns for judicial economy. Allowing federal

prisoners to bring claims in habeas proceedings that they have not yet, but
still could, bring in the trial court, would result in needless duphcatlon of

- Jjudicial work and would encourage “judge shopping.”

Hall v. Pratt, 97 F. App’x 246, 247-48 (10th Cir. 2004) (citations omitted); accord |
Chandler. v. Pratt, ’96 F. App’x 661, 662 (10th Cir. 2004) (“To allow petitiener to bring
the same claims before an_otfler judge in a collateral proceeding would not only waste

| judjcial resources, but would encourage judge shopping.”); Thompson v. Robiﬁson, 565
F. App’x 738, 739 (10th Cir. 2014); Ray v. Denham, 626 F. App’x 218, 219 (10th Cir.
2015). Although the earlier cases did not speak in terms of exhaustion of remedies in
federal court, as we have in our unpubli'shed_ decisions, the term conveys the heart of the
matter——that the prisoner is limited to proceeding by motion to the trial court, followed
by'a possible appeal after ju_d‘gmenf, before resorting to habeas relief. See 17B Charles
“Alan Wright & Arthur R. Miller, F ederal Pi actice and Procedure § 4261 (3d ed. 2007)
(“The requirement of exhaustion of remedies ordinarily will preclude the use of [§-2241] -
before trial.”’). But this is not to say that federal priseners can pureue relief under § 2241
after these avenues have been exhausted. If a federal prisoner is ever entitleq to relief

under § 2241 based on something that happened'before trial, the circumstances are so

rare that they have apparently not yet arisen.



Giveﬁ this authority and reasoning, We now adopt the geﬁefal rule that § 2241 is
not a proper avenue of rélief_ for federal prisoners awaiting federal trial. And a claim that
a case.should be dismissed because of the denial of the right to a speedy trial does not
justify an exception to that general rulé. There is no need for a hébeas remedy, and tﬁe

intrusion of the habeas process on trial proceedings would be disruptive. A defendant

can raise his speedy-trial claim by motion before t}ie trial judge, as Defendant has already

done in this case. It is unnecessary and inappropriate to shop around for a second judge
to, in essence, act as an appellate tribunal to review a possible error by the trial judge. As
the Supreme Court has stated, “[TThe writ of habeas corpus should not do service for an

appeal.” United States v. Addonizio, 442 U.S. 178, 184 n.10 (1979). Further, the

, Supreme Court in United States v. MacDonald, 435 U.S. 850 (1978), held that

intérl'oéutory appeals of deﬁials of speedy-'trial' motions would not be permitted because
of, améng other things, the difficulty of ass¢ssing the mefits of the claim before the
eyidence has been f)resehted at trial, s"ee id. at 860, and the prejudice to the public interest
from the delays caused by intérlocutory appeals, see id. at 862. Those same reasons

caution against habeas review at this stage of the proceedings.

We AFFIRM the district court’s dismissal of Defendant’s application under —
§ 2241. Appellant’s motion to proceed in forma pauperis is GRANTED. Appellant’s

“Combined Motion Requesting a Stay on Ruling and Review of the District Court[’]s



Docket Sheet and Motions Filed with Respect to Speedy Trial Prejudice” is DENIED.
Entered for the Court

Harris L Hartz
Circuit Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No: 17-cv-00924-GPG

DELANO MARCO MEDINA,

Applicavrgt,
JOHNNY CHO;ATE,
Respondent.

ORDER OF DISMISSAL

Applica;it, Delano Marco Medina, is in federal custody at the GEO Detention
Center in Aurora, Colorado. On February 17, 2017, he filed, pro se, an Application for a
Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2241. (ECF No. 1).

| Mr. Medgna has previously filed an Application for a Writ of Habeas Corpus
Pursuant to 28~;U.S.C.'§ 2241. In Civil Action No. 17-cv-00451-GPG, Mr. Medina
claimed that hé was denied bond, his right to speedy trial, the effective assistance of
counsel, and t'h'_e right to self-representation in his pending criminal case, United States
v. Delano Mar?g Medina, No. 14-cr-00396-PAB. That action was dismissed without
prejudice on February 28, 2017.

In his current Application, Mr. Medina claims that he was denied his Sixth
Amendment ri.gﬂht to speedy trial and that defense counsel was ineffective in failing to
propérly challgpge the denial of speedy trial. |

The Co\.urt advised Mr. Medina in the dismissal order issued in Action. No. 17-cv-

00451-LTB thg'the should raise the alleged speedy trial violation in his criminal case in

(A 1)

1
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a motion filed under 18 U.S.C. § 3162(a)(2). Indeed, the Court takes judicial notice of
the docket in Criminal Action No. 14-cr-00396-PAB, which reflects that on March 24,
2017, Mr. Mediha filed a Motion to Dismiss for Violation of Defendant's Sixth
Amendment rigjht to speedy ’;rial (ECF No. 55). The motion was denied by the Court on
April 7, 2017. e(LECF No. 60). Applicant thereafter filed a motion for reconsideratioh |
(ECF No. 63), which is pending. Also pending is Applicant's Motion to Replace Current
Ineffective Co(msel (ECF No. 61), which has been set for a hearing.

As discussed in the dismissal order issued in Action No. 17-cv-00451-LTB, a
federal pretrial detainee usually must exhaust other available remedies before seeking
habeas corpus":relief under § 2241. See Chandler v. Pratt, No. 03-1286, 96 F. App’x -
661, 662 (10"‘;Cir. May 14, 2064) (unbublished) (rejecting the petitioner's habeas claim
challenging a \_f’iolatidn of his speedy trial rights where he could have filed a motion in his
pénding crimiri%l‘ case under 18 U.S.C. § 3162(a)(2)). See also Thompson v. Robinson,
565 F. App'x 738 739 (10" Cir. May 6, 2014) (unpbublished) (holding that claims
relating to preiiirial detainee’s pending federal criminal case must be exhausted in the
criminal action;,\ior on appeal after conviction, and not in a habeas petition) (citing
Whitmer v. LeV'{', No. 07-4823, 276 F. App'x. 217, 218 (3d Cir. 2008) (unpublished)), Hall

v. Pratt, 97 F. App'x 246 (10"f Cir. April 7, 2004) (unpublished) (dismissing § 2241

petition filed by'federal pre-trial detainee alleging violation of the Speedy Trial Act, hié .

Sixth Amendment right to a speedy trial, and his Fifth Amendment due process rights
“because he fai!éd to exhaust available remedies in the criminal action).
The alléged speedy trial violation asserted in the § 2241 Application, and the

‘related issue c_»ﬁ the effectiveness of counsel's representation, is being pursued in Mr.



Medina’s pen&ibg criminal action. “To allow petitioner to bring the same claims before
another judge m a collateral proceeding would not only waste judicial resources, but
would encouréée judge shopping.” Chandler, 96 F. App’x at 662.

Moreov.’ér, if Applicant is dis.satisﬁed with the court’s rulings in his criminal case,
he may challenée the decision in an appeal to the Tenth Circuit Court of Appeals, if |
allowed pursuant to federal law. See United States v. Addonizio, 442 U.S. 178, 184 n.
10 (1979) (finding that “the writ of habeas corpus should not do service for an appeal
* ... This rule must be strictly observed if orderly appellate procec_iure is to be
maintained.”)); éee also Horning v. Seifart, 107 F.3d 11, 1997 WL 58620 (6th Cir. Feb.
11, 1997) (unbublished decision) (finding that the “habeas petition was properly
dismissed as tl’i;at remedy cannot be invoked to raisé defense to a pending federal
criminal proseqhtion"). After direct appeal, Applicant’s sole habeas corpus remedy
would be that p:rovided in 28 U.S.C. § 2255, unless that remedy is inadequate to protect
his rights. Se'e_:z;Abernathy v. Wands, 713 F.3d 538 (10th Cir. 2013); Prost v. Anderson,
636 F.3d 578, 583-84 (10th Cir. 2011). ltis

ORDEI?;ED that the Application for a Writ of Habeas Corpus Pursuant to 28
U.s.C. §2241;(ECF No. 1), filed by Delano Marco Medina, on April 14, 2017, is
DISMISSED WITHOUT PREJUDICE. Itis
" FURTHER ORDERED that pursuant to 28 U.S.C. § 1915(a)(3), the Court
certifies that aﬁy appeal from this order would not be taken in good faith and therefore in
forma pauperi:s;status will-be denied for the purpose of appeal. -Sée Coppedge v.
United States,f 12369 U.S. 438 (1962). If Mr. Medina files a notice of éppeal he also must

pay the full $505 appellate filing fee or file a motion to proceed in forma pauperis in the



United States Court of Appeals for the Tenth Circuit within thirty days in accordance
with Fed. R. App. P.-24. |
DATED April 20, 2017, at Denver, Colorado.

BY THE COURT:

s/Lewis T. Babcock
LEWIS T. BABCOCK, Senior Judge
United States District Court




