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QUESTION(S) PRESNED 

Whether Congress in enacting 42 U.S.C. §2000cc-2(a),2000 cc-2(b),2000 

cc-5(3) and §2000 cc.-5(4)(A)(ii) thru (iii) of the Religious Land Use and 

Institutionalized Persons Act,meant to give a remedy to petitioner against the 

defendants in their individual capacity for intentional burdens,callous 

disregard and deliberate indifference to petitioner's Free Exercise,when 

the person who deprived petitioner is a prison official and/or a person 

acting under color of state law? F'3 t1 

Whether a district court may take judicial notice of a prison Operating 

Procedure change submitted by neither party to action,when motions for 

summary judgment by the defendants and a responsive pleading by petitioner 

have been filed,disputing material facts and take a different course 

unrelated to the summary judgment motion and moot the action ,without giving 

notice to petitioner that it was taking judicial notice to give an opportunity 

to dispute the regulation contrary to Federal Rules of Civil Procedure 

Rule 56(f)? &e P 

Whther voluntary cessation of some of the substantial burdens on petitioner's 

Free Exercise moots the action and prevents petitioner from a declaratory 
ruling? Sa pces Zo-Z4 

Whether a pro se prisoner when presenting a retaliation claim is subjected 
to a more heightened pleading drafted by an attorney at law, that spells 

- out a retaliation claim in a heading or can it be pleaded along with 

other facts as petitioner did to plead a valid claim to be noticed by 

the court? See pc5e. 24-2( 

Whether the Equal Protection Clause protects petitioner under RLUIPA and 42 

U.S.C. §1983 and did he plead a valid claim to survive summary judgment. S0s 

Whether the prison administrators dismissed at the screening stage liable to 

petitioner under RLUIPA and Equal Protection Clause and did petitioner 

plead a valid claim against them? ec 
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IN THE 
SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

Petitioner respectfully prays that a writ of certiorari issue to review the 

judgment below. 

OPINIONS BELOW 

[)j For cases from federal courts: 

The opinion of the United States court of appeals appears at Appendix 

,6 to the petition and is 

[ I reported at ; or, 

[ ] has been designated for publication but is not yet reported;or 

1Ei is unpublished. 

The opinion of the United States district court appears at Appendix 13,E,I.1N,0 
to the petition and is 

[ ] reported at ;or, 

[ ] has been designated for publication but is not yet reported;or 

[ ] is unpublished. 

[ ] For cases from state courts: 

The opinion of the highest state court to review the merits appears at 

Appendix to the petition and is 

[ I reported at ;or 

[I has not been designated for publication but is not yet reported;or, 

[ ] is unpublished. 

The opinion of the court 

appears at Appendix to the petition and is 

[ I reported at ;or, 

[ II has been designated for publication but is not yet reported; or, 
[ I is unpublished. 

1. 



JURISDICflON 

[)4 For cases from federal courts: 
The date on which the United States Court of Appeals decided my case 

was OdDr 201 7 

No petition for rehearing was timely filed in my case. 

[ ] A timely petition for rehearing was denied by the United States 
Court of Appeals on the following date: and . a 
copy of the order denying rehearing appears at Appendix  

[ ] An extension of time to file the petition for writ of certiorari 
was granted to and including (date) on____________ 

(date) in Application No.____ A___________ 

The jurisdiction of this Court is invoked under 28 U.S.C. §1254(1). 

[ II For cases from state courts: 

The date on which the highest state court decided my case was____________ 

A copy of that decision appears at Appendix_____________________ 

[ I A timely petition for rehearing was thereafter denied on the following 

date: ,and a copy of the order denying 
rehearing appears at Appendix 

[ ]An extension of time to file the petition for writ of certiorari 

was granted to and including (date) on 
 

date) in application No. A___________ 

The jurisdiction of this Court is invoked under 28 U.S.C. §1257(a) 

2 



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

RELIGIOUS LAND USE AND INSTITUTIONALIZED PERSONS ACIC 42U.S.C.§ 2000 cc through 

§2000 cc-5 

PRISONER LITIGATION REFORM ACr,which includes 28 U.S.C. §1915,1915A 

42 U.S.C. §1997,1997a,1997e 

18 U.S.C. §3626 

FOURTEENTH AMENDMENT Section -1. All persons born or naturalized in the United 
States,and subject to the jurisdiction thereof ,are citizens of the UnitedStates 
and of the state wherein they reside. No state shall make or enforce any law 

which shall abridge the privileges or immunities of citizens of the United 
States;nor shall any State deprive any person of life,liberty,or prperty, 
without due process of law;nor deny to any person within its jurisdiction the 
equal protection of the law. 

FIRST AMENDMENT. Congress shall make no law respecting an establishment of 

religion ,or prohibiting the free exercise thereof 

ARTICLE I. SECTION. VIII. CLAUSE !1 of the U.S. CONSTITUTION,The Congress shall 

have Power to lay and collect Taxes,Duties,Imposts and Excises,to pay the Debts 

and provide for the common Defence and General Welfare of the United States; 

42 U.S.C.1983; Every person who under color of any statute,ordinance,regulation, 

custom,or usage,of any State or Territory or the District of CoIumbia,subjects,or 

causes to be subjected,any citizen of the United States or other person within 

the jurisdiction thereof to the deprivation of any rights,privileges,or 

irmunities secured by the Constitution and laws,shall be liable to the party 

injured in an action at law,suit in equity,or other proper proceeding for redress 

except that any action brought against a judicial officer for an act or 

omission taken in such officer's judicial capacity,injunctive relief shall not 

be granted unless a declaratory decree was violated or declaratory relief 

was unavailable. 

3 
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REASONS FOR GRANTING THE PEfiTION 

QUESTIONS PRESENTED No.1 

A. Conflicts with Decisions of Other Courts 

The courts below have reached different conclusions and are conflicting 

as to whether liability exists against individuals acting under color of state 

law in their individual capacity. The courts in Mack .v Warden,839 F.3d 286(2016), 

Sharp v Johnson,669 F.3d 144,154-55 (3d Cir 2012) ,Wood v Yordy,753 F.3d 899 

(9th Cir. 2014),Haight v Thompson,763 F.3d 554(6th Cir 2014) ,Holland v Goord, 

558 F.3d 215(2d 2014) ,Rendelman v Rouse,569 F.3d 182,189(4th Cir 2009), 

McCreary v Richardson,738 F.3d 651(2013,5th Cir.),Washington v Gonyea,731 

F.3d 143,45-46(2nd Cir. 2013), Stewart v Beach,701 F.3d 1322,1334-35(10th Cir. 

2012) ,Smith v Allen,502 F.3d 1255,1271-75(11th Cir. 2007) and Nelson v Miller, 

570 F.3d at 886-89 (7th Cir. 2009). The holdings and conclusions of these courts 

are not only in conflict with each other but the conclusions and reasons of the 

courts below. There conclusions have focused on that because the statute was 

enacted pursuant to the spending clause it should be interpreted as not imposing 

liability on persons acting under color of state law or because the persons 

acting under stae law were not on notice that they could be sued under RLUIPA 

or that because persons acting under state law are not the direct recipients 

of funds then they cannot be liable or even though the same language defining 

persons acting under color of law that is contained in the RLUIPA is contained 

in RFRA and §1983 it is subject to a different interpretation. 

The Ninth Circuit assumed in Cambell v Almeida ,295 Fed. Appx. 130,131 

(9th Cir.2008),because it upheld the district court's granting of qualified 

immunity to the defendants under RLUIPA, that damages liability attached to 

persons acting outside the scope of their office. The Fourth Circuit concluded 

in Lovelace v Lee,472 F.3d 174 (4th Cir.2006),that because the defendant had 

had notice and the RLUIPA incorporates the Free Exercise Clause and the basic 

protections then tort liability that existed under the First Amendment existed 

under RLUIPA as long as it was clearly established law. 

The courts above never considered whether the law was clearly established, 

even thOugh intentional violatins occurred. 

B.-Importance of the Question Presented 
The question presented presented is of great public importance because it 

affects institutionalized persons in all (50) states as well as applied to the 
arbitrary burdens'petitioner was placed under,and in view of the amount of 



litigation over rights under the RLUIPA,and the free exercise protections and 

the proper enforcement mechanisms. 

Proper interpretation is also important because throughout petitioner's 

assertion of his free exercise as a practicing muslim to wear a beard and to 

seek redress,he suffered substantial losses of liberties,loss of property and 

it's economic use,arbitrary retaliation,losses of benif its offered by the state, 

transfer to a maximum security prison to be housed in a restrictive pod for 

no compelling interests,and to only interfere with petitioner's free exercise 

of religion. To say that Congress's intent and the drafters in enacting the RLUIPA 

was to provide a. mechanism but no remedies would not appear to be true based 

upon the scope,intent and language of the RILUIPA. 

There is a fundamental question of whether when Congress enacted the RLUIPA 

it sought to limit the remedies and protections afforded by the Free Exercise 

Clause of the First Amendment that are available for it's violations,because 

Both free exercise clauses in The RLUIPA and First Amendment are identical,even 

though RLUIPA was enacted under Article I. §8. Clause 1. 

The RLUIPA is still in it's infancy. Almost all lower court's have considered 

it's parameters for the last (17) years,differing on how to apply Congress's 

intent and whether because the RLUIPA was enacted as spending clause legislation 

then whether the contract analogy applies to assign fault and responsibility. 

If as the lower courts have concluded that,  actors under state law in the 

RLUIPA and the First Amendment in §1983 claims and RFRA claims are different 

then the Act itsef does not afford the maximum protection to the maximum 

extent of the Constitution and it's' goal can never be achieved. See 42 U.S.0 

§2000 cc-3 (g). 

In evaluating whether the RLUIPA would apply would depend on whether there 

was notice,whether the language is subject to previous interpretations or 

whether when Congress enacted the RLUIPA it enacted it against the background 

of common law which this Court has concluded Congress is understood to legislate 

against. Briscoe v LaHue,460 U.S. 325,103 S.Ct. 1108,75 L.Ed.2d 96 (1983). The 

understanding by this Court is where Congress was well aware of the legal 

backdrop against which it legislated and where it did not enunciate changes,it 

is a presumption it meant to keep the same law. Fargher v City of Boca Raton, 

524 U.S. 775,792(1998). This Court has concluded in othe cases,which would 

apply here equally that where legal rights have been invaded and a federal 

statute provides for a general right to sue for such invasion,federal courts 
may use any available remedy to make good the wrong done. Bell v Hood,327 

10 



U.S. 678(1946),if a statute gives a right,the common law will give a remedy to 

maintain the right. Ashby v White,1 Sak.19,21,87 Eng. Rep.[503 U.S. 67] 808, 

816( Q.B. 7702),and even liability created by statute without a remedy may be 

enforced by a common law action.. Dooley v United States,182 U.S. 222,229,215 

S.Ct. 762 (1901) 

This Court has ruled on important issues of Spending Clause legislation 

and it's application to the persons it- speaks-to in at least four cases ,in 

Pennhurst State School and Hospital v Halderman,451 U.S. 1, 67 L.Ed. 2d 694, 

101 S.Ct. 1531(1981); Gebser v Lago Vista Independent School Dist,524 U.S. 274 

118 S.Ct. 1989(1998); Franklin v Gwinnett County Public Schools,503 U.S. 60,112 

S.Ct. 1028(1992), Davis Next Friend Lashonda D. v Monroe County Bd,526 U.S. 629 

119 S.Ct. 1669(1999),including Sossamon v Texas ,563 U.S. 277 (2011),which 

sought damages against the state for violating RLUIPA. There has been no occasion 

when the Court has settled not only the different conflicts,but on 

appropriate relief against an official acting under color of state law in 

his/her individual capacity. 

It should be cleare that the same atandards that apply in Pennhurst,Gebser, 

Franklin and Nextfriend Lashonda D. ,applying the contract analogy does not 

apply when legislation is structured aimed at the prison system and prison officials 

as identified by.this Court in Sossamon. 

Even though this Court intended to make clear not to imply that suits un 

under the Spending Clause are suits in contract or that contract-law principles 

apply to all issues they raise,Sossamon,quoting Barnes,supra at 188 n. 2,122 

S.Ct. 2097 or to rely on that analogy to expand liability beyond what would ex 

exist inder non-spending statutes,much less extend monetary damages against 

the states. 

This Court did make clear in Sossamon -that appropriate relief against 
the state itself comes under what relief is traditionally available against 

the state itself, Sossamon. This Court in no way concluded that persons acting 

under color of state law are not liable. 

The lower courts interpreted Sossamon as being a contract analogy suit 

and any cases that followed would be determined on it,without an express ruling. 

The lower courts have construed the ruling in Sossamon to mean that because 

the states are not liable in the context of the statute for money damages then 

persons acting under color of law are not liable,however it would make little 
to no sense to include persons acting under color of state law,but not to 



provide the only remedy that would prevent and/or deter future violations and 

to remedy wrongs and losses for violating clearly established federal law, under 

The RLUIPA. 

The lower court's holding that Rendelman v Rouse, ,569 F. 3d 182,189(4th 

Cir. 2009) notice requirement was not met is not convincing to deny petitioner 

appropriate relief against the respondents for several reasons which were 

offered in the lower court and is reason to grant the certiorari. 

The respondents were on notice,the language of the RLUIPA and the scope 

and intent of the Act makes clear that the same appropriate relief under the 

First Amendment in 1983 claims for violation of the Frre Exercise Clause is 

available ,if the law was clearly established. 

It is undisputed that the law was clearly established in The Fourth 

Circuit in Couch v Jabe,679 F.3d 197 (4th Cir.2012),holding that muslim's 

maintenance of a beard is a qualifying religious exercise under The RLUIPA. 

Then this Court's further conclusions reached in Holt v Hobbs,574 U.S. 135 S.Ct. 

(2015). Petitioner's claims arose after Couch which holding came against the 

same Department of Corrections who imposed the intentional substantial burdens 

on him,bef ore Holt,then continued to occur after Holt. 

1. RLUIPA tracks the same language of 42 U.S.C-1983 and RFRA,it is more than 

reasonable based off the paralell language that liability can be imposed under 

all three statutes. The Ninth Circuit explained it well in Sutton v Providence 

St Joseph Med. Ctr.,192 F.3d 826,834-35(9th Cir.1999),when a legislature borrows 

an already judicially interpreted phrase from an old statute to use in a new 

statute,it is pesumed that the legislature intends to adopt not merely the 

old phrase but the judicial construction of that phrase. Under this presumption, 

RLUIPA like RFBA and 42 U.S.C. § 1983),provides for relief from individual 
government conduct whether or not it is undertaken pursuant to an official rule 

or policy. 

The statute speak to the'respondents as well as petitioner in it's 

enforcement mechanism,however if there is no relief against actor under state 

law in their individual capacity,then respondents and other employees will 

continue to violate the Free Exercise provisions intentionally without 

repurcussions. See 146 Cong. Record,Exhibit 1,Summary and Purpose,which was 

enacted with the law itself(Joint statement of Sens. Hatch and Kennedy)(persons 

residing in institutions are subject to the authority of one or a few local 

I2 



off icials)(whether from indifference,ignorance ,bigotry ,or lack of resources, 

some institutions restrict religious liberty in egregious and unnecessary ways). 

Previous rulings of this Court should have made clear that prison officials 

sued in their individual capacity were only subject to qualified immunity such 

as Procunier v Navarette ,434 U.S. 555(1978),which focused on and held that 

prison officials are only entitled to qualified rather than abosulute immunity 

and that under applicable standard,whereby the immunity defense would be unavailing 

to the officials if (1) the constitutional rights allegedly infringed by them 

were clearly established at the time of their challenged conduct,they knew or 

should have known that their conduct violated constitutional norms or (2) they 

acted with malicious intention to depri ye the prisoner of constitutional 

rights or to cause him other injury. Procunier isfurther backed by Harlow v 

.Fitzgerald-, 457 U.S. 800 (1982) 
The lower courts reasoning that persons acting under color of state law 

did not have notice or cannot be liable because it is spending clause legislation 

and the contract law analogy applies is belied by the fact RLUIPA is phrased 

in terms as speaking to those persons being regulated,both as to claims and 

defenses. 42 U.S.C. §2000cc-1 states: 

no government shall impose a substantial burden on the religious 
exercise of a person residing in or confined to an institution 
as defined in Section 2 of the Civil Rights of INstitutionalized 
Persons Act(42 U.S.C. §1997),even if that burden results from a 
rule of genaral applicability unless the government demonstrates 
that impositionof that burden on that person(1) is in furtherance 

of a compelling government interest and (2) is the least restrictive means 
of furthering that compelling government interest. 

It was undisputed fact that petitioner is a person confined to an institution 

defined in CRIPA. 

For purposes of RLUIPA,Government is defined in 42 U.S.C. §2000 cc-5(4)(A) 

as: 

(1) a state,county,municipal,or other governmental entity 
created under the authority of the state; 
(ii) any other branch,department,agency,instrumentality or 
official of an entity listed in clause (i); 
(iii)any other person acting under color of state law. 

For persons who are an official of an entity listed in clause (i) or any 

other person acting under color of state law in clause (ii),to claim that 

they are not liable for intentional and malicious violations as well as to 

deliberate indifference to federal protections of petitioner is akin to claiming 
abolut.e immunity like the state itself. 



The respondents accepted all agreements including constitutional and statutory 

provisions when they took their oath of office to support laws and became 

sworn state employees as actors. By being a will ful participant in state 

opertions to which the statute applied made them subject to the substantive and 

remedial provisions. To act under color of state law does not require that the 

accused be an officer of the state. It is enough that he is a willful 

participant in joint activity with the state or it's agents. Lugar v Edmonson 

0i1,Co,457 U.S. 922 (1982). Even more so,an agreement can exist although not 
all parties to it have knowledge of every detail of the arrangement,as long as 

each party is aware of it's essential nature . Blumenthal v United States,332 

U.S.. 539,557-58(1947)) 

For further proof that notice and the same language that exists under 

paralell statutes was incorporated to provide the same relief and claims that 

the lower courts failed to recognize as Congress's intent is that the Act 

incorporated the FrEe Exercise Clause from The First Amendment in express terms 

which would also incorporate those same remedies from First Amendment violations 

and any other injuries resulting therefrom. 42 U.S.C. §2000 cc-2,Judicial 

Relief,2000cc-2(b) states: 

Burden of Pursuasion. If a plaintiff produces prima facia evidence 
to support a claim alleging a violation of The Free Exercise Clause 

or a violation of section 2[42 U.S.C. 2000cc] the government shall bear the burden 
of persuasion on whether the law (including a regulation) or 
government practice that is challenged by the claim substantially 
burdens the plaintiff's exercise of religion. 

RLUIPA goes on to explain the Free Exercise Clause as that portion of 

the first amendment to the Constitution that proscribes laws prohibiting the 

free exercise of religion. 42 U.S.C. §2000 cc-5 (3). 

Congress did not alter any laws ,it only modified the burden of proof 

by the government on it's sustantial burdens on institutionalized persons 

and limited the scope of review.to  institutionalized persons and land use regulation. 

The respondents were on notice that the same free exercise protections 

and liability remained in effect fronim The First Amendment. 

Further appropriate relief against a Government was expressly made against 

in this context on an official in his individual capacity and/or acting under 

color of state law when inserting the proper definiteness according to 

42 U.S.C.2000 cc-2(a) and 42 U.S.C. §2000 cc-5(A)(ii) and (iii). 
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This Court noted the word appropriate relief is inherently context- 

dependent. Sossamon v Texas,563 U.S. @&&(2011) and the context where the defendant 

is a soverign suggests,if anything,that monetary damages are not suitable or 

proper. 

However,in this context,this Court would never have held that respondents 

acting under color of state law and abuses it's power are on the same footing as 

the soverign itself. 

42U.S.C.2000 cc-2(e) with respect to prisoners state 

Nothing in this chapter shall be construed to, amend or repeal the 
Prison Litigation Reform Act of 1995(including provisions of 
law amended by that Act) 

18 U.S-C.§ 3626(h) defines civil action,prisoner and prisons with respect to 

PLRA and 18 U.S.C. §3626 defines appropriate remedies with respect to prison 

conditions. 18 U.S.C. §3626(g)(a) states 

The term relief means all relief in any form that may be granted 
or approved by the court,and includes consent decrees,but does 
not include private settlement. 

The respondents and the lower courts have been on notice of the provisions 

of the PLRA for 20 years now and cannot claim that they are not now liable for 

appropriate relief under RLUIPA since it's enactment in 2000 ,which incorporates 

the PLRA. 

Persons flc5 under color of state law are simply not on the same footing 

as the soverign with respect to appropriate relief. 

5. Other express provisions which give clear notice of the respondents 

liability is the Act expressly states there is no preemption or repeal 

42 U.S.C. §2000 cc-3(h), Rules of Construction state: 

Nothing in this Act shall be construed to preempt state law or 
repeal federal law that is equally as protective of religious exercise as or 

more protective of religious exeercise than this Act. 

This would mean that commonly tort liability that follows from the Free 

Exercise Clause ,incorporated in RLUIPA is available against the respondents. 

Under 42U.S.C. §2000 cc-2(a) Judicial Relief ,Causé of Action states: 

Aperson may assert a violation of this Act as a claim or defense 
in a judicial proceeding and obtain appropriate relief against a 
government-Standing to assert a claim or defense under this section 
shall be governed by the general rules of standing under article 
III of the Constitution 

The statute has its own scheme to bring a claim or defense under RLUIPA and 
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