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i 

QUESTION PRESENTED 

 

Do the Sixth and Fourteenth Amendments of the Constitution and this 

Court’s decision in Faretta v. California, 422 U.S. 806 (1975) require the 

reappointment of counsel when a pro se defendant is removed from the courtroom 

for misconduct? 
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LIST OF PARTIES 

All parties appear in the caption of the case on the cover page. 
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1 

No:_____________ 

 

IN THE 

SUPREME COURT OF THE UNITED STATES 

 

 

PETITION FOR WRIT OF CERTIORARI 

 

 Petitioner respectfully prays that a writ of certiorari issue to review the 

judgment below.   

OPINIONS BELOW 

 The opinion of the highest state court to review the merits appears at 

Appendix A of the petition and is reported at Hope v. State, 5D16-4086; 2017 

WL6542533, (Fla. 5th DCA 2017). 

  



 

 

2 

JURISDICTION 

The date on which the highest State court decided this case was December 

22, 2017.  A copy of that decision appears at Appendix A.  A timely Motion for 

Rehearing was thereafter denied on January 31, 2018, and a copy of the order 

denying rehearing appears at Appendix B.  The jurisdiction of this Court is 

invoked under 28 U.S.C. § 1257(a). 
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CONSTITUTIONAL PROVISIONS INVOLVED 

Amendment VI 

The United States Constitution, Sixth Amendment states, “In all criminal 

prosecutions, the accused shall enjoy the…to have the Assistance of Counsel for his 

defence.” 

 

Amendment XIV, Section 1 

The United States Constitution, Fourteenth Amendment states, “No State shall 

make or enforce any law which shall abridge the privileges or immunities of citizens 

of the United States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law…” 

 

  



 

 

4 

STATEMENT OF THE CASE 

Eric Hope was charged with attempted first degree murder, armed burglary 

of a dwelling with an assault or battery, and aggravated assault with a firearm.  

Appendix C, H.  Two of the State’s witnesses alleged that he forced his way into 

their condominium, pointed a gun at them, and pulled the trigger while the gun was 

pointed in one witness’ face, but the gun misfired.  Appendix C, H. 

Before and at the beginning of trial Mr. Hope requested a new court-

appointed attorney, claiming that his counsel was providing ineffective assistance.  

Appendix C, H.  In both instances the court held a hearing, found that counsel was 

providing competent representation, and denied the request for a new attorney.  

Appendix C, H. 

After each of the State’s first two witnesses testified Mr. Hope complained in 

front of the jury that his leg shackles were cutting him.  Appendix C, H.  The jury 

was not supposed to know that he was wearing shackles, so the court removed the 

jury both times.  The deputies saw only a small abrasion, no bleeding.  Appendix 

C, H. 

When the jurors entered to hear the third witness, Mr. Hope addressed them, 

saying, “life sentence…Please keep that in mind…Please keep that in mind…they 

[sic] trying to give me a life sentence.”  Appendix C, H.  The court removed the 

jury and warned Mr. Hope that one more outburst would result in him being 

removed from the courtroom.  Appendix C, H.  Mr. Hope again complained about 
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his attorney, initially asked to be removed, but then he asked to stay and proceed 

pro se.  Appendix C, H.  The trial court conducted a hearing pursuant to Faretta v. 

California, 422 U.S. 806 (1975), warned that there would be no continuance, and 

discharged counsel, appointing her as standby counsel.  Appendix C, H.  The court 

informed Mr. Hope that if he continued to be disruptive it could terminate self-

representation and remove him from the courtroom.  Appendix C, H. 

Mr. Hope complained extensively about being unprepared, requested a 

continuance, and said he would do anything to stop the trial.  Appendix C, H.  The 

court reminded him of the Faretta inquiry, his choice to proceed pro se in the middle 

of trial, and the court refused to grant a continuance.  Appendix C, H. 

At the close of the State’s case Mr. Hope indicated that when the trial 

resumed the next day he wished to recall one of the alleged victims, one of the 

responding officers, and himself.  Appendix C, H.  That night Mr. Hope told people 

at the jail that he was thinking of hurting himself.  Appendix C, H.  The next day 

the court appointed a doctor to evaluate him.  Appendix C, H.  The corrections 

officers who transported Mr. Hope testified that he began kicking and screaming 

about a mile from the courthouse.  Appendix C, H.  The doctor testified that Mr. 

Hope’s behavior was consistent with one feigning mental illness.  Appendix C, H.  

Mr. Hope then started saying, “Somebody just talk, please,” over and over.  

Appendix C, H.   

When asked if he wanted to participate in the rest of the trial he began 
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saying, “Oh, God...taking me back.”  Appendix C, H.  The court repeated the 

question and upon hearing no response found that Mr. Hope was competent and 

feigning mental illness.  Appendix C, H.  The court ordered Mr. Hope’s removal, 

declaring that he voluntarily absented himself from trial by his actions and that the 

trial would go on.  Appendix C, H.   

The court asked standby counsel if she wanted to come back as lead counsel.  

Appendix C, H.  She declined, stating that Mr. Hope did not indicate that he 

wanted her reappointed, she did not have any information or arguments to present 

to the court, and she did not know what he wanted to ask the witnesses.  Appendix 

C, H.   

The court asked if there was any reason the trial could not go forward.  

Appendix C, H.  The State said that Mr. Hope exercised his constitutional rights to 

represent himself and to absent himself from the courtroom.  Appendix C, H.  The 

State released the witnesses that Mr. Hope wanted to call.  Appendix C, H.  The 

State presented its closing argument; no closing argument was heard from the 

defense.  Appendix C, H.   

Mr. Hope was convicted of attempted manslaughter and all other counts as 

charged.  Appendix C, H.  He was sentenced to life in prison for the armed 

burglary and fifteen years on the other charges.  Appendix C, H.   

A Notice of Appeal was filed on November 29, 2016, and Mr. Hope sought 

appellate review in Florida’s Fifth District Court of Appeal.  Appendix C, H.  On 
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direct appeal, Mr. Hope argued that the trial court should have reappointed counsel 

once he was removed from the courtroom and that without counsel his other rights 

were unprotected.  Appendix C, D, E.  Florida’s Fifth District Court of Appeal 

issued an opinion affirming the conviction and sentence without discussion.  

Appendix A.  An order denying the Motion for Rehearing/for Written Opinion was 

issued on January 31, 2018.  Appendix B.   

Review was not sought in the Supreme Court of Florida because that Court 

lacks subject matter jurisdiction for review of decisions from the State District 

Courts of Appeal.  See The Florida Star v. B.J.F., 530 So. 2d 286, 288 (Fla. 1988).  

“Thus, a district court decision rendered without opinion or citation constitutes a 

decision from the highest state court empowered to hear the cause, and appeal may 

be taken directly to the United States Supreme Court.”  Id. 
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REASONS FOR GRANTING THE WRIT 

Certiorari should be granted because the failure to reappoint counsel after a pro se 

defendant is involuntarily removed from the court presents an important Federal 

issue not yet addressed by this Court, but should be, and in absence of this Court’s 

guidance Federal and State courts are reaching conflicting decisions. 

 

INTRODUCTION 

 

By removing Mr. Hope from the courtroom without reappointing counsel the 

trial court violated his Sixth and Fourteenth Amendment Right to counsel.  

Without counsel Mr. Hope’s other constitutional rights were denied, including his 

due process rights to call witnesses, to testify in his own defense, and to give a 

closing argument.  While his removal from the courtroom for misconduct was 

proper, the trial court should have reappointed counsel to finish the trial.  This 

conviction is inconsistent with the Constitution.   

PRESERVATION 

 “With very rare exceptions ... [this Court] will not consider a petitioner’s 

federal claim unless it was either addressed by or properly presented to the state 

court that rendered the decision we have been asked to review.”  Campbell v. 

Louisiana, 523 U.S. 392, 403, 118 S.Ct. 1419, 1425 (1998) (internal quotation marks 

omitted) (citing Adams v. Robertson, 520 U.S. 83, 86, 117 S.Ct. 1028, 1029, 137 

L.Ed.2d 203 (1997) (per curiam).  These arguments were well preserved by 

presentation to the appellate court below. 
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ARGUMENTS 

I. The decision below involves an important question of Federal law on 

which State courts of last resort and Federal Circuit Courts are 

reaching conflicting decisions and it involves an important question of 

Federal law not addressed by this Court, but should be. 

 

Common reasons for this Court exercising discretion in granting certiorari 

are when State courts of last resort and Federal Circuit Courts reach conflicting 

decisions on an important Federal question or when such courts decide an 

important question of Federal law that has not been decided by this Court, but 

should be.  SUP. CT. R. 10.  In this case, Florida’s Fifth District Court of Appeal is 

the State court of last resort due to the limited jurisdiction of the Supreme Court of 

Florida.  In re Emergency Amendments to Rules of Appellate Procedure, 381 So.2d 

1370, 1373 (Fla. 1980).  The Florida Fifth District Court of Appeal’s decision 

involved an important Federal question not yet addressed by this Court, but should 

be.  Its decision also conflicts with decisions of the Federal Ninth Circuit, another 

State court of last resort, and several State intermediate appellate courts.   

The assistance of counsel is a safeguard of the Sixth Amendment that is 

necessary to insure that the fundamental human rights of life and liberty are 

upheld.  Gideon v. Wainwright, 372 U.S. 335, 343, 83 S.Ct. 792, 796, 9 L.e.d 2d 

799, 796 (1966), citing Johnson v. Zerbst, 304 U.S. 458, 462, 58 S.Ct. 1019, 1022, 82 

L.Ed. 1461 (1938).  This right may be waived, but misconduct may result in the 
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termination of self-representation.  Faretta v. California, 422 U.S. 806, 834, n. 46, 

95 S.Ct. 2525, 2541, 45 L.Ed.2d 562 (1975).  However, Faretta does not answer the 

question of whether or not counsel must be reappointed if a pro se litigant is 

removed from the courtroom.  Federal and State courts across the country are 

divided on the issue.   

The Federal Ninth Circuit, the Supreme Court of Rhode Island, and appellate 

courts in the States of Texas, New York, California, Colorado, and Oregon ruled 

that counsel must be reappointed.  United States v. Mack, 362 F.3d 597, 601 (9th 

Cir. 2004); State v. Eddy, 68 A.3d 1089, 1104 (RI 2013); Saunders v. State, 721 

S.W.2d 359, 363 (Tex. Crim. App. 1985); People v. Anderson, 133 A.D.2d 120, 121 

(N.Y. App. Div. 1987); People v. El, 126 Cal.Rptr.2d 88, 90-91 (Cal. Ct. App. 2002); 

People v. Cohn, 160 P.3d 336, 342-44 (Colo. App. 2007); State v. Lacey, 385 P.3d 

1151, 1152-53 (Or. Ct. App. 2016).  Tennessee by rule requires the reappointment 

of counsel.  Rule 43 Tenn.R.Crim.P.  The Federal Second Circuit handled such a 

situation in a Federal habeas corpus case, noting that it was not an unreasonable 

application of clearly established Federal law to not reappoint counsel.  Davis v. 

Grant, 532 F.3d 132, 144-45 (2d Cir. 2008).  However, the court indicated that had 

it heard the case on direct appeal it likely would have found that a pro se defendant 

who fails to follow the rules of procedure revokes the right to proceed pro se.   

Other courts, such as the Federal First Circuit, the Supreme Court of 

Washington, and the First District Court of Appeal of Florida ruled that 
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reappointment of counsel may be prudent but is not constitutionally required.  

United States v. Pina, 844 F.2d 1, 15 (1st Cir. 1988); State v. DeWeese, 117 

Wash.2d 369, 381 (Wash. 1991); Eady v. State, 695 So.2d 752, 755 (Fla. 1st DCA 

1997), review denied Eady v. State, 699 So.2d 1372 (Fla. 1997).  The Eleventh 

Circuit affirmed a conviction where the pro se defendant absconded mid-trial and 

counsel was not reappointed.  United States v. Stanley, 739 F.3d 633, 649 (11th 

Circuit 2014). 

The Federal Second Circuit and the Court of Appeals of Oregon stated that 

given the fracture in decisions of Federal and State Courts, “more guidance from the 

Supreme Court would be helpful.”  Davis, 532 F.3d 132, 140; Lacey, 385 P.3d 1151, 

1154 n.1. 

II. Petitioner has a likelihood of success on the merits. 

 

The general trend among appellate courts is to mandate the reappointment of 

counsel when a pro se litigant is removed from the courtroom for misbehavior.  

This is the natural extension of this Court’s holding in Faretta.  Florida and a 

handful of other courts are in the minority in that they do not require 

reappointment of counsel.  When counsel is not reappointed for a pro se defendant 

who is removed from the courtroom, several essential due process rights are lost, 

such as the right to cross-examine and call witnesses (Chambers v. Mississippi, 410 

U.S. 284, 294, 93 S.Ct. 1038, 1045, 35 L.Ed.2d 297 (1973)), the right to give a closing 

argument (Herrin v. New York, 422 U.S. 853, 864-65, 95 S.Ct. 2550, 2556, 45 
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L.Ed.2d 593 (1975)), and the ability to object to improper actions by the prosecutor, 

preserving such issues for appeal.  As the Court of Appeals of Oregon put it,  

Where a criminal case is tried against a vacant defense 

table, the adversarial process has broken down, and 

cannot ensure that the convictions rendered are fair and 

reliable.  Our system strives to be fair, even to those 

who…work the hardest to undermine it.  State v. Lacey, 

385 P.3d 1151, 1153 (Or. Ct. App. 2016), citing United 
States v. Mack, 362 F.3d, 597, 603 (9th Cir. 2004). 

 

While the trial court’s decision to remove Mr. Hope from the courtroom was 

proper, it should not have proceeded with trial without reappointing counsel.  The 

trial court warned Mr. Hope that if he continued to misbehave self-representation 

would be terminated, but when the time came, his self-representation was not 

terminated.  Such a result cannot be consistent with the Sixth and Fourteenth 

Amendments and this Court’s decision in Faretta. 

III. Petitioner has been irreparably harmed. 

 

Mr. Hope’s removal from the courtroom without reappointment of counsel 

resulted in a one-sided trial without essential constitutional protections, a 

conviction, and a life sentence.  While it cannot be guaranteed that the 

reappointment of counsel would have produced a different outcome, a complete 

denial of counsel is a structural error that requires reversal.  Neder v. United 

States, 527 U.S. 1, 8, 119 S.Ct. 1827, 1833, 144 L.Ed.2d 35 (1999), citing Gideon v. 

Wainwright, 372 U.S. 335, 343, 83 S.Ct. 792, 796, 9 L.E.d 2d 799, 796 (1966).  As 

the Court of Appeals of Oregon stated, when the State argues against an empty 
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chair there is a breakdown in the adversarial process, requiring reversal.  Lacey, 

385 P.3d 1151, 1153, citing Mack, 362 F.3d, 597, 603. 

BASES FOR REVIEW 

This Court should take up this case because a State court decided an 

important question of Federal Constitutional law that has not been, but should be, 

settled by this Court, or has decided an important Federal question in a way that 

conflicts with relevant decisions of this Court.  The rule of law is constitutionally 

deficient as applied by the Florida courts because they have failed to provide 

adequate safeguards for the right to counsel when a pro se litigant is removed from 

the courtroom for misbehavior.  By allowing trials to proceed without counsel, 

Florida courts are violating not only the right to counsel but also the various 

fundamental due process rights that having counsel protects. 

This Court should take up this case because as noted above Federal Circuit 

courts, State courts of last resort, and State intermediate courts are divided on this 

issue.  While a majority of courts ruled that counsel must be reappointed, some 

jurisdictions, including Florida, have ruled that the reappointment of counsel is not 

necessary.  Two courts have expressed a desire for this Court’s guidance on this 

issue.  A decision by this Court is necessary to create uniformity on this important, 

reoccurring issue. 

The ruling by the State court upholding the conviction cannot stand in light 

of the Sixth and Fourteenth Amendments to the United States Constitutions and 
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this Court’s decision in Faretta.  The issue was well preserved in this case by 

presentation to the State appellate court.  This area of law is ripe for adjudication.  

In light of the above, this Honorable Court should accept jurisdiction to review the 

decision of the trial court to remove Mr. Hope without reappointing counsel, finding 

that decision to be inconsistent with the Sixth and Fourteenth Amendments and 

this Court’s holding in Faretta. 
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CONCLUSION 

 

 The petition for a writ of certiorari should be granted.  

 

 Respectfully submitted, 

 

     JAMES S. PURDY 

     PUBLIC DEFENDER 

     SEVENTH JUDICIAL CIRCUIT OF FLORIDA 

      

 

        /s/  Steven N. Gosney                    

     Steven N. Gosney 

     Counsel of Record 

     Assistant Public Defender 

     Florida Bar number 0180830 

     444 Seabreeze Boulevard, Suite 210 

     Daytona Beach, Florida 32118 

     (386) 254-3758 

gosney.steve@pd7.org         

 

     COUNSEL FOR THE PETITIONER 

  

mailto:gosney.steve@pd7.org
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PROOF OF SERVICE 

 

 

 I, Steven N. Gosney, do swear or declare that on this date, February 28, 2018, 

as required by Supreme Court Rule 29 I have served the enclosed MOTION FOR 

LEAVE TO PROCEED IN FORMA PAUPERIS and PETITION FOR A WRIT OF 

CERTIORARI on each party to the above proceeding or that party’s counsel, and on 

every other person required to be served, by depositing an envelope containing the 

above documents in the United States mail properly addressed to each of them and 

with first-class postage prepaid, or by delivery to a third-party commercial carrier 

for delivery within 3 calendar days. 

 

The names and addresses of those served are as follows:  Marjorie Vincent-Tripp, 

Office of the Attorney General, 444 Seabreeze Blvd., Suite 500, Daytona Beach, 

Florida 32118. 

 

I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed on February 28, 2018. 

 

        /s/  Steven N. Gosney 

Steven N. Gosney 
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