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California state prisoner Kelly Wilson appeals from the district court's 

summary judgment for Defendants in his 42 U.S.C. § 1983 action alleging 

employees of the California Department of Corrections and Rehabilitation (CDçR) 

wrongfully withheld disability benefits checks Wilson received from the 

Department of Veterans Affairs (VA). The district court found that Wilson did not 

fully exhaust administrative remedies under the Prison Litigation Reform Act 

(PLRA) because, although he pursued three levels of administrative review, 

Wilson failed to appeal CDCR's decision to cancel his appeal for lack of 

jurisdiction, as he was required to do under California law. See Cal. Code Regs. 

tit. 15, §§ 3084.1(b), 3084.6(e). We review de novo a district court's grant of 

summary judgment for failure to exhaust. Jackson v. Fong, 870 F.3d 928, 932 (9th 

Cir. 2017). We affirm. 

First, we reject Wilson's argument that CDCR's cancellation decision at the 

third level of review constituted a decision on the merits that would satisfy the 

exhaustion requirement under Reyes v. Smith, 810 F.3d 654 (9th Cir. 2016). 

CDCR's third-level decision does not discuss the substance of Wilson's grievance, 

and the mere fact that the third-level decision referred Wilson to the VA in the 

same manner as prior merits decisions does not transform the third-level 

jurisdictional decision into a decision on the merits. See Semtek Int'l Inc. v. 

Lockheed Martin Corp., 531 U.S. 497, 501-02 (200 1) ("The original connotation 
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of an 'on the merits' adjudication is one that actually 'pass[es] directly on the 

substance of [a particular] claim' before the court." (alterations in original) 

(quoting Restatement (Second) of Judgments § 19, Comment a, at 161 (1980)). 

Moreover, the reasoning of Reyes does not compel reversal where, as here, CDCR 

invoked, rather than waived, a procedural bar to reaching the merits, thereby giving 

Wilson notice of the defect and opportunity to remedy it. See Reyes, 810 F.3d .at 

658 (holding that a prisoner exhausts administrative remedies "despite failing to 

comply with a procedural rule if prison officials ignore the procedural problem and 

render a decision on the merits at each available step of the administrative 

process"). 

Second, Wilson has not met his burden of showing that the failure to exhaust 

should be excused because an appeal of the cancellation decision was not 

"available" within the meaning of the PLRA. See Ross v. Blake, 136 S. Ct. 1850, 

1858-60 (2016). The facts on the ground do not demonstrate that Wilson was at a 

"dead end" when he failed to appeal CDCR's third-level cancellation decision. 

Wilson has not shown that prison officials were "unable or consistently unwilling 

to provide any relief' to an inmate seeking to appeal a cancellation decision. See 

id. at 1859. Although Wilson's missing benefits checks were no longer in CDCR's 

possession, an appeal of the cancellation decision might nevertheless have given 

CDCR occasion to reconsider whether it had jurisdiction to review its own internal 
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procedures or the conduct of its employees. Because an appeal of the cancellation 

decision left open the possibility for some relief, the procedure did not operate as a 

"dead end." Id. 

Similarly, Wilson has not shown that the administrative process was so 

"opaque" that it was effectively incapable of use by an ordinary prisoner. See id. 

Although Wilson may not have been familiar with the process for appealing a 

cancellation decision, there is no dispute that Wilson had access to CDCR 

regulations and received the prison's third-level decision that cited to the 

applicable regulation. On these facts, we cannot say that the administrative 

scheme was so confusing that it was "essentially unknowable," such that no 

ordinary prisoner would have known to appeal the cancellation decision. Id. 

Moreover, any mistake on the part of Wilson in failing to consult the regulations 

that were available, is not grounds excusing the failure to exhaust however 

reasonable that mistake might have been under the circumstances. See Id. 

("[P]rocedures need not be sufficiently 'plain' as to preclude any reasonable 

mistake or debate with respect to their meaning"). 

Finally, we reject Wilson's argument that an appeal of the cancellation 

decision was "effectively unavailable" under Sapp v. Kimbrell, 623 F.3d 813 (9th 

Cir. 2010). Even assuming CDCR's cancellation decision was improper, at the 

time Sapp was decided an improper screening left the inmate with no remedy. 
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Wilson had the possibility of appealing the cancellation decision and therefore 

cannot show that he was "thwarted by improper screening" under Sapp, 623 F.3d 

at 823. 

We do not reach Defendants' argument that Wilson filed his lawsuit prior to 

completing the administrative process, as that argument was not raised below and 

Defendants concede that it is waived. See Janes v. Wal-Mart Stores Inc., 279 F.3d 

883, 887 (9th Cir. 2002). 

AFFIRMED. 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

KELLY H. WILSON, 

Plaintiff, 

V. 

CYNTHIA ZUBIATE, et al., 

Defendants. 

Case No. I 4-cvi) 1 032-VC 

ORDER DENYING MOTION TO 
VACATE JUDGMENT 

Re: Dkt. No. 136 

Previously the Court granted the defendants' motion for summary judgment on the 

ground that Wilson failed to exhaust his administrative remedies. To summarize, Wilson filed 

requests for information about missing veterans' disability benefits checks with the mail and 

accounting offices at the prison, and when the issue was not resolved he appealed at the first 

level, appealed at the second level, and appealed at the third level. At the third level, Wilson's 

appeal was "cancelled" on jurisdictional grounds. Wilson did not appeal this cancellation. 

Because the pertinent regulations make clear that a prisoner does not exhaust his administrative 

remedies unless he appeals any "cancellation" decision, the Court concluded that Wilson had 

failed to exhaust. 

Wilson's motion to vacate the judgment is based on the Supreme Court's ruling in Ross v. 

Blake, 136 S. Ct. 1850 (2016). The opinion in Blake came down two days before this Court 

entered summary judgment against Wilson, and this Court did not cite Blake in its summary 

judgment ruling. 

Blake does not change the result in this case. The Supreme Court's opinion describes 

three categories of cases in which administrative remedies have been deemed "unavailable" 
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within the meaning of the Prison Litigation Reform Act, thereby excusing the prisoner from 

pursuing those remedies. The only category that could theoretically apply here is the first one: 

when the administrative procedure "operates as a simple dead end—with officers unable or 

consistently unwilling to provide any relief to aggrieved inmates." Id. at 1859. Wilson seems to 

suggest that this represents a general futility exception to the exhaustion requirement, but that 

does not appear to be what the Supreme Court meant. In describing the "dead end" category, the 

Court stated: 

Suppose, for example, that a prison handbook directs inmates to 
submit their grievances to a particular administrative office—but in 
practice that office disclaims the capacity to consider those 
petitions. 

Id. This type of "dead end" (where a consistent policy or practice precludes the prisoner from 

getting any relief) is qualitatively different from the type of dead end a prisoner might conclude 

he, is'  facing when the prison keeps failing to remedy his grievance as he climbs the ladder of the 

administrative appeals system. It is this latter type of dead end that Wilson complains of here - 

namely, that the prison system's responses to his first-level appeal, second-level appeal, and 

third-level appeal indicated that any further appeals would have been denied. But the regulations 

make clear that when Wilson's appeal was cancelled at the third level for lack of jurisdiction, he 

was required to take one final step - appealing that cancellation - before exhausting his 

administrative remedies. A determination that this final avenue was "unavailable" to Wilson, 

simply because the prison had denied his grievances up to that point, would stand for the 

proposition that whenever it looks like an inmate will continue to lose in the grievance process, 

he need not complete that process before suing (even if the regulations make clear that he's 

required to complete the process). In other words, as discussed in the prior summary judgment 

ruling, accepting Wilson's futility argument would render meaningless the regulation providing 

that administrative remedies are not exhausted unless a prisoner appeals a cancellation decision. 

Wilson also argues, in the alternative, that the particular series of denials he received 

from the prison made it extra clear (that is, even more clear than the usual series of denials 
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prisoners receive) that the one final appeal he was required to file would have been futile. In 

Wilson's view, the first- and second-level responses to his appeals on the merits arrived at the 

same conclusion as the third-level cancellation for lack of jurisdiction - namely, that Wilson's 

complaint was properly directed at a regional Veterans Affairs office, not the prison system. 

Therefore, according to Wilson, even if he had appealed the jurisdictional cancellation, and 

obtained a third-level merits decision, the conclusion would have been the same: Wilson's 

remedy was with Veterans Affairs. Put differently, Wilson asserts that, perhaps unlike the 

typical "cancellation," the prison officials' determination that they lacked jurisdiction was 

indistinguishable from a ruling on the merits. 

But Wilson's characterization of what happened during the appeals process is not entirely,  

accurate, and his assumption about would have happened if he'd appealed the cancellation is 

speculative. In fact, Wilson received partial relief before he got to his third-level appeal, and in 

the letter cancelling his third-level appeal, the prison told him that there was no jurisdiction to 

award him the additional relief he continued to seek - that is, for the prison officials to deposit 

his veterans' disability benefits check in his account. Wilson could have responded to that 

cancellation letter by filing an appeal (as contemplated by the regulations) which clarified that he 

was in fact seeking a remedy that the prison system did have authority to provide - namely, a 

remedy for the due process violationthat he alleges in this lawsuit (and that Wilson claims he 

was trying to assert during the grievance process). If Wilson had done this, perhaps the Appeals 

Chief would have agreed that the prison had jurisdiction over the third-level appeal. But 

Wilson's failure to appeal the cancellation precluded the prison officials from correcting that kind 

of error. That failure also preludes this lawsuit. 

The motion to vacate the judgment is denied. 

IT IS SO ORDERED. 

Dated: August 19, 2016 

V[NCE CHHABRIA 
United States District Judge 

3 ER3 



Additional material 

from this filing is 

a vailable in the 

Clerk's Office. 


