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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 17-1872
LAVELLE D. RICHARDSON, Appellant
VS.
SUPERINTENDENT GRATERFORD SCI, ET AL.
| (W.D. PA. CIV. NO. 3-14-¢cv-00015)

Present: CHAGARES, VANASKIE and KRAUSE, Circuit Judges

Submitted are:

(1)  Appellant’s application for a certificate of appealability under 28
U.S.C. § 2253(c)(1);

*(2) Appellant’s suppleine’nt thereto filed on 8/24/17
in the above captioned case.

Respectfully,

Clerk

MMW/LLB/kr
ORDER

The foregoing request for a certificate of appealability is denied. For
substantially the reasons given by the Magistrate Judge, appellant has not made a
substantial showing of the denial of a constitutional right nor shown that reasonable
jurists would find the correctness of the District Court’s determination of his claims
debatable. See 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 484 (2000).
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By the Court,

s/ Cheryl Ann Krause

Circuit Judge

Dated: September 1,2017
sb/cc: LaVelle D. Richardson
Richard A. Consiglio, Esq.

Marcia M. Waldron, Clerk
Certified order issued in lieu of mandate.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

LAVELLE RICHARDSON,
Petitioner, :
V. : Case No. 3:14-cv-15-KRG-KAP
MICHAEL WENEROWICZ, WARDEN, :
S.C.I. GRATERFORD,
Respondent

RULE AND ORDER

AND NOW, this HY  day of March, .2014, it is

ORDERED that the petitioner’s motion at decket no. 2 g proceed
with service in forma pauperis is granted. The Clerk shall add the
District Attorney of Blair County as counsel for the respondent.
The Clerk shall serve the petition by ECF upon the respondent by
the District Attorney of Blair County. Within sixty dayé of this
Rule and Order, the respondent through the District Attorney of
Blair County shall file a response complying with Ruie 5 of the
Rules governing Habeas Corpus Cases under Section 2254‘in the
United States District Courts showing cause, if any, why the writ
should not be granted.

v
|
|

IS

Keith A. Pesto,
United States Magistrate Judge

Notice by ECF to counsel of record and by U.S. Mail to:
Lavelle Richardson FE-0568
S.C.I. Graterford

P.O. Box 244
Graterford, PA 19426-0246

A @fev@« X (L
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

LAVELLE RICHARDSON,
Petitioner, :
V. : Case No. 3:14-cv-15-KRG-KAP
MICHAEL WENERCOWICZ, WARDEN, : '
S.C.I. GRATERFORD, -
Respondent
Memorandum
Petitioner Richardson at ECF mno. 16 filed timely
objections to my Report and Recommendation at ECF no. 15. In part
Richardson contends that I erred in not finding some of his claims
exhausted. ECF no. 16 at 1. Richardson’s argument is that he

presented these claims pro se to the Superior Court.

As the Court recalls Richardson’s conviction and sentence

were affirmed on direct appeal at Commonwealth v. Richardson, No.
2013 WDA 2003 (Pa.Super. April 6, 2005), petition for allowance of

appeal denied, Commonwealth v. Richardson, No. 222 WAL 2005 (Pa.

December 29, 2005) . Richardson’s collateral attack wunder
Pennsylvania’s Post Conviction Relief Act (PCRA), 42 Pa.C.S.§ 9541
t seq., was rejected by Judge Carpenter on September 20, 2010.

That denial of relief was affirmed at Commonwealth v. Richardson,

_No. 260 WDA 2012 (Pa.Super. April 1, 2013), petition for allowance

of appeal denied, Commonwealth v. Richardson, No. 230 WAL 2013 (Pa.

November 13, 2013).
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As I noted in my Report and Recommendation, “Richardson
appealed from the denial of the [PCRA] petition, at first pro se
and then through Heuston.” ECF no. 15 at 5. It is during that pro
se period, Richardson argues, that he exhausted the balance of his
claimg. He is wrong.

Colin Heuston, Esquire, represented Richardson in the
PCRA proceedings. After Judge Carpenter denied the PCRA petition,

Richardson took a pro se appeal that was docketed on October 26,

2010 at Commonwealth v. Richardson, No. 1632 WDA 2010 (Pa.Super.).
On June 13, 2011, September 6, 2011, and December 19, 2011, the
Pennsylvania Superior Court remanded the matter for a determination
by Judge Carpenter whether Richardson had.knowingly'and.voluntarily
‘waived his statutory right to PCRA counsel and was intending to
proceed pro se. After receipt of a letter from Judge Carpenter on
January 3, 2012 confirming that Heuston continued to represent
Richardson, on January 20, 2012 the Pennsylvania Superior Court
relinquished jurisdiction so that Heuston could file a timely
notice of appeal nunc pro tunc. Heuston did so on February 14,

2012, at Commonwealth v. Richardson, No. 260 WDA 2012 (Pa.Super.)

As discussed in the Report and Recdmmendation, the appeal proceeded

at that number.
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It is axiomatic that to exhaust a habeas claim a
petitioner must first fairly present it to the state court, not in

a procedural context in which its merits will not ordinarily be

considered. See Castille V. Peoples, 489 U.Ss. 346,

351 (1989) (presenting a claim for the first time to the Pennsylvania

Supreme Court on discretionary review‘is not fair presentation).
Pennsylvania does not accept hybrid representation:

A represented appellant may petition to terminate - his
representation; he may, acting pursuant to the rules of criminal
procedure, proceed on his own behalf. Conversely, he may elect to
allow counsel to take his appeal, but, should counsel not prevail, -
assert counsel's ineffectiveness at a later time and, thus
indirectly, assert the claims he would have made on direct appeal.
The only thing he may not do is confuse and overburden the court
by his own pro se filings of briefs at the same time his counsel
is filing briefs on his behalf.

Commonwealth v. Ellis, 626 A.2d 1137, 1141 (Pa.1993), see also

Pa.R.App.P.3304. Whatever Richardson presented pro se in

Commonwealth v. Richardson, No. 1632 WDA 2010 (Pa.Super.) would not

have been considered on its merits except insofar as it was raised

by Heuston in the counseled appeal at Commonwealth v. Richardson,

No. 260 WDA 2012 (Pa.Super.).
This explanation of the procedural history is not a new
Report and Recommendation and does not trigger an additional

fourteen days to file written objections. Nevertheless, 1f any
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party wishes to file any further supplement to the record, they may

do so within fourteen days.

DATE: 9~G | 3»,..\( ZD\/f’ w X @%

© Keith A. Pesto,
United States Magistrate Judge

Notice to counsel of record by ECF and by U.S. Mail to:

Lavelle Richardson FE-0568
S.C.I. Graterford

P.O. Box 244

Graterford, PA 19426-0246



IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

LAVELLE RICHARDSON,
: Petitioner, : : :
V. ' : Case No. 3:14-cv-15-KRG-KAP
MICHAEL WENEROWICZ, WARDEN,
S.C.I. GRATERFORD, b
Respondent

Répogt and Recommendation

Recommendation

Petitioner Lavelle Richardson is serving a life sentence
for first—degree'murder (with additional consecutive sentences
amounting to 22-48 months for reckless'endangering and possession
of a firearm without a license), a sentencé imposed by the
Honorable Hiram Carpenter of the Court of Common Pleas of Blair
County Qn‘November 14,v2002.ARichardson.seeks a writ of habeas
corpué under 28 U.S.C.§ 2254. I recommend fhat the petition be
denied and that a certificate of appealability be denied.

Report

I: Facts and procedural history
At closihg time in the early morning hours of July 21,
2001, Richardson was outéide thé Arandale Elks Club in Altoona
Pennsylvania in a parking lot wﬁere there werée between 20 and
perhaps as many as 75 persons} According to witnesses Richardson
was engaged in an argumeﬁt with Vicki Smith about Smith testifying

against Jodi Brown, a ‘relative of Richardson’s, in a criminal



matter. In the course of thg'érgument Smith slapped.Richardson,.who
went to his car and retrieved a 10 mm/.40 cal. semiautomatic
pistol. According to witnesses, Richardson fired one shot toward.
Smith and four into the air. The bullet aimed toward Smith sﬁruck
and killed Patience Ferguson. The bullet that killed Ferguson
entered through her mouth, knécking out -one incisor, and exiﬁed
through.the soft tiséuesvin her-neék.rFive casings and one bullet
from .40 cal. Smith and Wesson cartridges were found in the parking
lot. Richardson, who was from Mt. Union in Huntingdoh County, left
the scene of the shooting before police arrived. On July 25, 2001,
Richardson surrehdered in Centre County to members of the
Pennsylvaﬁia State Police by arrangement thfough counsel, William
Fleming, Esquire. A pistol that was identified as the one that
fired the shots in.Altoona.Qas subseqﬁeﬁtly retrieved (with unfi?ed
cartridges of the same type as the casings and bullet recovered at
the scene of the shooting) from Lake Raystown in Huntingdon County
and tfaced through witness testimony to Richardson.

From newspaper accounps in the record it appears.that the
prosecution first believed that because thére was no connection
between Richardson and Ms. Ferguson the shooting had beenlmerely
reckless, bﬁt after investigation disclosed the argument between
Vicki Smith and Richardson the Commonwealth pursued a charge of
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first-degree murder under the doctrine of transferred intent. The
doctrine 1is codified in the Pennsylvania Crimes Code at 18
Pa.C.S.§ 303(b), establishing culpability when.‘intent, must be
proved if it is shown that the actual.result differs from the

contemplated result only in the respect that a different person is

harmed. See Commonwealth V. Gaynor, 648 A;Zd 295 (Pa.1994)
(defendant Gaynor and his adversary Johnsnn engaged in a shootout
in front of a store where children were playing; Gaynor intended
to kill Johnson; a child wan shot and killed by johnson during the
shootout; Gaynor was guilty of first-degree murder under §303(b)).

George Henry; Newman, Esquire, and David McLaughlin,
Esquire,'represented Richardson at the preliminary hearing in
August 2001 but then withdrew from the case, and in September 2001
the Court of Common Pleas of Blair County firsﬁ briefly appointed
Terry Despoy, Esquire, and then appointed John Siford, Esquire, to
represent Richardson. Siford represented Richardson throughout the
pretrial period,'filed pretrial motioné on December 21, 2001 that
were granted in paxt (motion to appoint expert witness in
pallistics, motion to dismiss second degree murder charge) and
denied in part (motion to change venue oOr venire, motion to dismiss
first degree murder charge) on April 30, 2002, and selected a trial
jury on July 15, 2002. According to a pretrial conference at thch
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Judge Carpenter inquired into the knowing and voluntary nature of
Richardson’s desire to proceed at trial with hew counsel, at some
point after -jury selection Richardson retained Nino Tinari,
Esquire, who entered his appéarance on or about July 24, 2002 and
represented Richardson at the trial that began on Monday July 29,
2002.

The defense presented by Tinari was that Richardson did
not have or fire a weapoh that night, that in the crowded confusion
of élosing time with as many as 75 personslin the parking lot ana
at least one other éonfrontation (between a doorﬁan andva patron)
taking place outside the club, and that there were no reliable
eyewitnesses who could say that it was Richardson and not someone
else who fired thg shot that killed Patiencé Ferguson; the

alternative defense was that even accepting the testimony of the

Commonwealth’s witnesses Richardson was not guilty of first-degree

murder because vthere was no evidencé that Richardson had
intentionally shot aﬁ Vicki Smith. Richardson himself testified
that he had left the parking lot about the time the shooting began.

The jﬁry returned verdicts of guilty on August 2, 2002.
After being sentenced on November 14, 2002, Richardson proceeded
to a airect appeal, represented by Tinari. The conviction and
sentence.were affirmed by the Pennsylvania Superior Court in a
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memorandum opinion at Commonwealth v, Richardson, No. 2013 WDA 2003

(Pa.Super. April 6, 2005) and the Pennsylvania Supreme Court denied

Tinari’s petition for allowance of appeal at Commonwealth V.

Riéhaxgggg, No. 222 WAL 2005 (Pa.'December 29, 2005).

In November 2006, Richardson filed a petition under
_ Pennsylvania’s Post Conviction Relief Act (PCRA), 42 Pa.C.S.§ 9541
et seq., alléging inter alia that trial counsel had Dbeen
ineffective. The court again briefly appointed'Attorney Despoy -to
represent Richardsdn, but Colin Heuston, Esquire, subsequenﬁly
entered an appearance for Richardson and filed an amended PCRA
petition on June 8, 2007. Judge Carpeﬁter held an evidentiary
hearing on November 10, 2009, and denied the petition on Septembef
20, 2010. Richardson appealea from the denial of the petition, at
first pro se and then through Heustoﬁ. The Pennsylvania Superior

Court affirmed the trial court'’'s decision by memorandum opinion at

Commonwealth v. Richardson, No. 260 WDA 2012 (Pé.Super. April 1,
2013) . The Pennsylvania Supreme Court denied Heuston's petition for

allowance of appeal at Commonwealth v. Richardson, No. 230 WAL 2013

(Pa. November 13, 2013) . Richardson, who had already presented
claims exhausted on direct appeal by filing a petition in this

court while - his PCRA petition was pending, Richardson V.

DiGuglielmo, Case No. 3:09-cv-70-KRG-KAP (W.D.Pa.) (petition



dismissed without prejudice_ to proceeding in one exhausted
petition).then filed this petition.

Richardson presents what he divides up into 18 claims,
several with subparts. I will summarizg the claims because it

serves no useful purpose to quote the petitioner verbatim:

1) - There was a Brady v. Marvland, 373 U.S. 83 (1963), violation

because the prosecution sent the bullet recovered at the crime
sceﬁe for testing for blood and human tissue, obtained a negative
test result, andAfailed to disclose that test and its results.

2) Restates Claim One and asserts this was a violation of due
process, equal protection, and the right to a fairvtrial.

3) There was prosecutorial misconduct when.the prosecution failed

to correct the perjured testimony of Carla Jo Thomas Smith

~identifying Richardson as the shooter.

4) The prosecution violated the Fifth Amendment and Sixth Amendment

by the attempt of police officers to have Richardson waive his

right to remain silent and by using Richardson’s invocation of his
right to remain silent agéinst him.

5) The court violated Richardson’s rights by denying Tinari a
continuance and forcing Siford to pick the jury even théugh Tinari

had entered his appearance.



6) The deéenial of Tinari’s motion for continuance deprived him of

the opportunity to make a Batson v. Kentucky, 476 U.S. 79 (1986)

challenge ﬁo the venire, which.did not contain any black veniremen.
7) Siford was ineffective for refusing to participate in jury
seléction after being informed that Tinari had entered an
appearance, by failing to object to the all white vehire,_and by
failing to make any Batson challenges during the selection of the
petit jury. |

8) A new trial should have been granted due to after-discovered

evidence that Richardson was not the shooter.

9) It was error to deny change of venue or venire because there was:

excessive pretrial publicity.

10) The prosecutor committed misconduct in the closing argument by

‘simulating use of the murder weapon in his closing, by expressing

his personal opinion, and by appeals to the sympathy of the jﬁry.
11) The prosecutor committed misconduct by referring to
Richardson’s post-arrest Silence.

12) The evidence was insufficient to support the verdict.

13), 14), 15) Aftef the triail Richafdson obtained an expert reéort
contradicting the prosecution’s  theory that the bullet recovered
in the parking lot was the bullet ﬁhat killed Ferguson, this
evidence undermines any confidenée in the verdict, and Tinari was
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ineffective for failinglﬁo obtain this evidence at the time of
trial.

16) The state courts erred in failing to find the Brady violation
asserted‘in Claim One, the prosecutorial misconduct asserted in
Claim Three, and the proseéutorial misconduct asserted in Claim
Four.

17) The state courts erred in failing to find the violatiéns
connecting with jury selection asserted in Claim Five, Claim Six,
and Claim Seven.

18) The state courts erred in denying relief based on the after-
discovered evidence and inéffectiveness claims asserted in Claims
Thirteen, Fourteen, and Fifteen relating to the expert report abouﬁ
the buliet recovered in the parking lot, and based on the giggy
violatioﬁ assérted in Claim One;v and based on ineffective
assistance of counsel in not proving the Brady violation asserted.
in Claim Oﬁe.

«As can be seen from comparing Richardson’s claims with
those raised by counsel in the state Courts,'RiChardéon éttempts
to present every claim presented to the state court and some not
presented to the state courts.

On direct éppeal, Tinari made five claims:vl) that a new :
trial should be granted based on after—discovered evidence that
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Richardson.did not fire the shot that killed the victim; 2) tha;
because}of the sensational nature of the crime and the extensive
pretrial publicity it was error to deny a change of venue or
venire; 3)'that the prosecutor committed misconduct in his closing;
4) that the prosecﬁtor impro?érly referred to Richardson;s post-
arrest silence; and 5) that‘the evidence was insufficieht to
sustain the verdicts.

The Pennsylvania Superior Céurt rejected the after-

discovered evidence c¢laim on the merits. Commonwealth wv.

Richardsén, No. 2013 WDA 2003 Memorandum op. (Pa.Super. April 6,
2005) . The foundation for the claim waé a transcript dated .
September 14, 2004, of a con&ersation between Karim Shabazz, a
private investigator, and Rena Davis, a resident of Huntingdon
County familiar with Richardson; According to the statemeht,
shortly after the shooting took“place a Bradley Walker called ﬁena
Davis, his neighbor, asking for clean clothes because his had blood
onvthem from being near Ferguson when she was shot, that Rena Davis
met Walker in Tyrohe; Blair County, with the clothes, and that when
Shabazz asked whether Walker had said whether Richardson was
involved, Davis statéd that “No, he” (from the context it is not
clear énd the statement is not explicit whether the reference is
to Walker or Richardson; at points Richardson implies that the
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reference is to Walker, and the Pennsyl&ania Superior  Court
implicitly found that Walker was being referred to) “said a éousin,
he just said my‘cousin killed my girl.” The statemen; indicates
that Rena Davis believed the cousin referred to was one Rocky
;Robinson, who allegedly also admitted to Davis that he disposed of -
é pistol in Lake Raystown immediately after the shoéting. Davis
also stated that she had previously seen Robinson,.but not Walker
or Richardson, with a weapon, and that the. opinion of unnamed
others was that Richardson was not the shooter.

The Pennsylvania Superior Court observed that Davis'’
statement was made two years after the trial, that therevwas no
explanation for the failure to obtaiﬁ the statement sooner, and
that it contained no direct exculpatory evidence but only vague and

hearsay statements.

The Pennsylvania Superior Court rejected the pretrial’
publi;ity claim on the merits after review of the record, finding
that the pretrial news accounts did not refer fo any confession by
orbprior recdrd fof Richardson and were neither sensational nor
inflammatory, and additionally that Judge Carpenter had condﬁcted
individual voir dire of any individual wﬁo claimed knowledge about
the case and excluded any person who claimed to have an opinion or

any reservations about impartiality as a result. The newspaper
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articles, which are contained in the record, are from Altooné
(Altoona.Mirrofvalair County) , and Huntingdon/Mt. Union (The Daily
News,'Huntingdon County) newspapers.

The claim of prosecutorial misconduct during closing
comprised claims that the prosecutor handled the pistol used in the
shooting and simulated its use, that he expfessed his personal
opinion about thé veracitonf'witnesses, including a réference to
defense coﬁnsel as offering “red herrings,” and that he made a
personal appeal for a cbnviction based on sympathy for the Viétim's
family. Thé Pennsylvania Superior Court rejected this claim on the
merits. After re&iewing the closing argument the panel found the
prosecutor’s closing was permiséible advocacy, and observed in
‘passing that there was né authority for the proposition that it is
improper to refer to or demonstrate physical e&idence during a
closing. The court alsq noted that Judge Carpenter gave a requested
instruction explaining the duty of the jury and cautioning against
deciding based on sympathy or prejudice.

The ciaim of an improper reference to Richardson’s post-
arrest silence steﬁmed from a question the prosecutor asked Altoona
Police Departmenﬁ patrolman Patrick Himes, one of the first
officers té respond the nigﬁt of the shooting, who testified about -
arriving at the scene and assisting bystanders who were giving
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first aid to Ms. Ferguson. After Ms. Ferguson left in an ambulance,
Himes stayed to collect information from potential witnesses and
to take the registration information and license plate numbers of
vehicles in the parking lot. Cross examination covered the fact
that there were owners of cars in the parking lot that Himes had
not interviewed. On re-direct, the prosecutor first established
that Himes’ investigation of 1license plates revealed that
Richardson’s vehicle was not in the parking lot, and then asked the
following question:
[Keating]: And did you-did you interview him [i.e. Richardson] at
the scene? : :
[Tinari] : Objection
[Himes] : No, I didn’'t.
[Tinari] : Move for a mistrial, Your Honor. _
[Judge Carpenter]: Counsel, we’ll deny the motion for mistrial,
Lets - let’s have a question Mr. Keating.
[Keating] : No further questions,‘Your Honor.
Tinari asked for a mistrial without assigning grounds. On appeal
he claimed that there had been an improper reference to Richardson
invoking his right to remain silent, and the Pennsylvania Superior
Court, overlooking the procedural issue, found that there was no
suggestion from the question or answer that Richardson refused to
make a statement or invoked his right to remain silent, and that

it was clear from the testimony that Richardson was not present at

the scene. The court did not expressly state the obvious, that

12



there was no post—arfest silence to refer to for the reason that
’there had not yet been any arrest.

As for the sufficiency of evidence, the Pennsylvania
Superior Court mentioned in its brief recounting of the testimony
that it had béén established that Richardssn was present at the
‘scene, that Richardson was involved in an argument and retrieved
a gun, and that he fired shots in the direction of an individual
(by implication, Vicki Smith) that struck and killed Patience
Ferguson. The court found the evidence sufficient to support a
verdict of first-degree murder based on a theory of transferred
intent (again by implication, that Richardson intended the death
of Smith). Although the court did not cite the record, the
testimony oﬁ Karla Jo Thomas-Smith (or Carla, as it is sometimes
Vspelled) was that she witnessed the argument and Richardson’s
retrieval of a pistol, and that the first shot by Richardson, to
whom she had been introduced that night as Juan (the court repsrter
for that trial day recordea this as “Wan”), was “straight ahead”
toward Vicki Smith, whom she identified as “Princess.” (Thomas -
Smith did not know Vicki Smith until after the shooting but went
to identify her because she wanted to know who was responsible for
the fight and her friend Patience Ferguson getting shot . )
Richardson then fired four times into the airf Thomas-Smith was
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thereafter focused on the injury to her friend and did not see
Richardson leave but did notice later that his vehicle had gone.

On collateral attack, Heuston made two claims in the

amended PCRA petition, the second claim having two subclaims: 1)

that there was a Brady violation because the Commonwealth conducted
forensic testing of the bullet found in the parking iot, had
discovered that there wés no biologicél material that wQuld‘match
the victim on it, and withheld this test and its negative results
from the defense; and 2) that based on the report of Doctor
Bonnell, an expert witness retained after trial, it was physically
impossible for the bullet recovered by police to have caused the
victim’s entry wound because it would have knocked out more than
one tooth, and Tinari provided ineffective assistance of counsel
by failipg to.retain.an expert prior to trial who would have

presented that testimony or possibly caused Tinari to present a

- different defense theory. At the PCRA hearing before Judge

Carpenter, to avoid having Doctor Bonnell come from California, the
Commonwealth stipulated that his Festimony'would.be consistent with
his affidavit.

Judge Carpenter, in his opinion denying PCRA relief,
found as a faqt that there had been no forensic testing of the
bullet and therefore nothing’ on which to base a Brady claim.
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Richardson’s assertion that there had been such a test was based
on the following portion of the transcript of an exchange between
Attorney Tinari and Altoona Police beparthent Sergeant Michael
Jones, the evidence custodian, who also happened to have been the
officer who found the bullet and who took photographs 6f the spot

where it was found:

Q. Did you when you picked up the projectile ascertain whether or
not there was any blood on the projectile?

A. I didn’t make a close examination, sir.

Q. Well you sent it away for that determination, didn’'t you?

A. Yes sir. I did.

Q. And the results were there was no blood or human tissue on it.

- Correct?

A. Yes,_sir.
There was no followup by Tinari, who went on to ask only a couplei
of gquestions about a photographé of the sceﬁe._ According to Judge;
Carpenter any sﬁggestion'from this exchange that there.had been
testing was flatly contradicted by the testimoﬁy of Pennsylvania
State Police Corporal Jack Wall, the Commonwealth’s firearms expert.
who actually testified about the ballistic tests done on thé
bﬁllet, and Doctor Harold Cottle, the médical examiner who
performed the autopsy on the victim.

As for thé report of Doctor Bonnell, Judge éarpenter
found as a matté? of fact that “no one knew he existed at the

time.” Analyzing the report, Judge Carpenter found it simplistic
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and refuted by the evidence presented at trial, and obser&ed that
eecause one could find an expert witness for “almost any position
on almost any issue if one looks for it hafd'enough" if a new trial
were to be awarded on the basis of such an expert opiﬁion obtained
years after trial, then “we Had better be prepared to retry every

murder case.” According to Judge Carpenter, since Tinari “had

neither notice nor knowledge of” Doctor Bonnell’s report the report

should be analyzed under the standards for after-acquired evidence,

and as so analyzed was untimely and weak impeachment evidence. By

implication Tinari was not ineffective for failing to present such.

‘evidence. .

A panel of the Pennsylvania Superior Court affirmed the

denial of the PCRA petition at Commonwealth v. Richardson, No. 260
WDA 2012 Memorandum op. (Pa.Super. April 1, 2013), adopting"J\;ldge
Carpenter’s ﬁule 1925 opinion, and making some additional eomments
about the merits of the claims. The Pennsylvania Superior Court
observed that there was no reasonable probability that an opinion
like Doctor Bonnell’s would_have changed the outcome at trial and
that because of the lack of evidence that the absehce of the

opinion caused any prejudice, Tinari was not ineffective. Mem. op.

at 6.
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IT: Standard of review

A: AEDPA

In their arguments, neither petitioner nor reSpondent
appreciates the effect on this court’s standard of review of the
Antiterrorism and Effective Death Pénalty Aét of 1996 (AEDPA),
Pﬁb.L. No. 104-132, 110 Stét. 1214, April 24, 1996. This court does
not review the trial and PCRA proceedings de novo. Where a state
court (here, the last state couft to rule on the merits of a claim
either on direct appeal or collateral attack was thelPennsylvania
Superibr Court) adjudicates a claims on the merits, to obtain

relief a petitioner must show that the ruling:

(1) resulted in a decision that ‘was contrary to, or involved an

unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in
the State court proceeding.

28 U.S.C.§ 2254(d). See also Williams v. Taylor, 529 U.S. 362,

405-06 (2000); Lambert v. Blackwell, 387 F.3d 210, 234 (3d

Cir.2004); Thomas v. Horn, 570 F.3d 105 (3d Cir.2009).

“A state-court decision 1is ‘'contrary to' <clearly
established federal law if the state court (1) 'contradicts-the
governing law sgt forth in [the Supreme] Court's cases' oOr
(2) 'confronts a set of facts that are materially indistinguishable
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from a decision of [the Supreme}] Court and nevertheless arrives at

a [different] result.’” Lambert, 387 F.3d at 234 (qﬁoting Williams
v. Taylor, 529 U.S. at 405-06). Few state court decisionslwill be

contrary to precedent.

A challenge that there was an “unreasonable application”
of federal law focuses on wﬁethef the state court unreasonably
applied Supreme Court precedent (not what lower federal courts have

said about Supreme Court'precedent). See Renico v. Lett, 559 U.S.

766, 778-79 (2010); White v. Woodall, 134 S.Ct. 1697, 1702 (2014).

A state court decision is an unreasqnable application of clearly
established federal law “ifvthé state court identifies the correcf
governing legal rule from [the Supreme] Court's cases but
unreasonably applies it to the facts” or “unreasonably extends a
legal principle from [Supreme Court] precedent to a new context
where it should not apply or unreasonably refuses to extend that

principle to a new context where it should apply,” Williams V.

" Taylor, 529 U.S. at 407.

Federal courtsg "are not authorized to grant habeas corpus
relief simply bécause we disagree with the state court's decision
or because we would have reached a different result if left to our

own devices." Werts v. Vaughn, 228 F.3d 178, 197 (34 Cir.2000) .

It is not enough for petitioner to show that the state court's
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adjudication was an "incorrect or erroneous" application of Supreme

Court precedent. Wiggins v. Smith, 539 U.S. 510, 521 (2003).
Instead, petitioner must show that the state court's adjudication'
was ‘"objectively unreasonable, " meaning the "outcome...cannot

reasonably be justified under existing Supreme Court precedent. "

Hackett' v. Price, 381 F.3d 281, 287 (3d Cir.2004) (citations

omitted); Abu-Jamal v. Horn, 520 F.3d 272, 279 (3d Cir.2008)
(“Under the 'unreasonable application' prong of §2254(4) (1), 'the |
gquestion...is not whether a federal court beliéves the state
court's determination was incorrect but whether that-determination
was unreasonable-a substantially higher threshold.”) As at least

seven members of the Supreme Court have observed, Section 2254 (d)

reflects the view that habeas coxpus is a guard against extreme

malfunctions in the state criminal justice system, not a substitute
for ordinary error correction through appeal. A petitioner must
show an extreme malfunction in his prosecution so egregious that

it is beyond any possibility for fairminded disagreement.

Harrington v. Richter, 562 U.S. 86, 102-03 (2011).

B: Effective Assistance of Counsel

The clearly established federal law governing claims of

ineffectiveness is set forth in strickland v. Washington, 466 U.S.

668  (1984) . Under Strickland, a petitioner must show that
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counsel’s performance “fell below an objective standard of

reasonableness." 466 U.S. at 688; see also Williams v. Taylor, 529

U.S. at 390-91. The law presumes that counsel was effective:

Judicial scrutiny of counsel's performance must Dbe highly
deferential. "It is all too tempting for a defendant to
second-guess counsel's assistance after conviction oxr adverse
sentence, and it is all too éasy for a court, examining counsel's
defense after it has proved unsuccessful, to conclude that a
particular act or omission of counsel's was unreasonable. A fair
assessment of attorney performance requires that every effort be
made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel's challenged conduct, and
to evaluate the conduct from counsel's perspective at the time.
Because of the difficulties inherent in making the evaluation, a
court must indulge a strong presumption that counsel's conduct
falls within the wide range of reasonable professional assistance;
that is, the defendant must overcome the presumption that, under

the circumstances, the challenged action might be considered sound
trial strategy.

466 U.S. at 689 (internal citations and quotations omitted). There

is no one correct trial strategy. Lewis V. Mazurkiewicz, 915 F.2d

106, 115 (jd Cir.1990) (* [W]l hether or not soﬁe other strategy would
have ultimately proved more successfdl, counsel's advice was
reasonable and must therefore be sustained.”) It is “only the rare
claim of ineffective assistance of counsel that should succeed

under the properly deferential standard to be applied in

scrutinizing counsel’s performance.” United States v. Kauffman,

109 F.34 186, 190 (3d Cir.1997) (quoting United States v. Gray, 878

F.2d 702, 711 (3d Cir.1989)).
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Under Strickland, a petitioner also must show that he was
prejudiced by the deficient performance, that is, ™that counsel's
errors were so serious as to deprive [the petitioner] of a fair

trial, a trial whose result is reliable.” Strickland, 466 U.S. at

687. A petitioner "must sth that there is a reasonable probability
that, but for counsel;s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is
a probability sufficient to undermine confidence in the outcome."

466 U.S. at 694; see also Williams v, Taylor, 529 U.S. at 391.

Habeas review of ineffective assistance of counsel claims
most often proceeds under 28 U.S.C.§ 2254 (d4) (1)’'s “unreasonable

application” prong. See e.g. Cullen v. Pinholster, 563 U.S. 170

(2011); Harrington v Richter, supra; Knowles v. Mirzayance, 556

U.S. 111, 123 (2009). Taking Strickland and AEDPA together, a -

federal court’s review in habeas of a state court’s assessment of

ccuhsel’s stewardship must be doubly deferential. Knowles v.

Mirzayance, 556 U.S. at 123. ~

C:. Sufficiency of the evidence

In a habeas corpus proceeding, when there is a challenge

to the sufficiency of the evidence:

_ [Tlhe critical inquiry on review of the sufficiency of
the evidence to support a criminal conviction .... does not require
a court to ask itself whether it believes that the evidence at the
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trial established guilt beyond a reasonable doubt. ...Instead, the
relevant question is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact

could have found the essential elements of the crime beyond a
reasonable doubt.

Jackson v. Byrd, 105 F.3d 145, 147 (3d Cir.), cert. denied, 520

U.S. 1268 (l997)(guoting Jackson V. Virqinia, 443 U.S. 307, 318-19

(1979) (internal citations and quotes omitted) . See also Coleman V.
Johnson, 132 S.Ct. 2060 (2012)(per'curiam).

D: The record for review

AEDPA provides_ﬁhat findings of fact made.by the state
court cannot be rejected in the absence of clear and convincing
evidence that they are wrong. 28 U.S.C.§ 2254 (e) (1) . Unless the
petitioner shows that the state court did not'afford any fair
opportunity to make a record OT that he coﬁld not have made a
recordAbecause the claim is based on a new ryule of law or on
evidence newly discovered after state remedies were unavailable -
and neither of those conditions exists here - the evidence that
this court must use in reviewing legal conclusions under Section
5254 (d) (1) and facts found by the state court under Section

2254 (d) (2) is the evidence presented toO the state court. See 28

U.s.C.§ 5254 (e) (2); Cullen V Pinholster, Ssupra; Brown V.

Wenerowicz, 663 F.3d 619, 629 (3d Cir.2011) (*In light of
pinholster, district courts cannot conduct evidentiary hearings to
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supplement the existing state court record under 28 U.S.C. §
2254 (4) . Otherwise; federal habeas petitioners would be able to
circumvent the finality of state court judgments by establishing
a new factual recoxrd. This would contravene AEDPA, which reguires

petitioners to diligently present the facts in state court before

proceeding to the federal courthouse.”), cert. denied, 132 S.cCt.

1934 (2012); Grant v. Lockett, 709 F.3d 224, 231 (3d Cir. 2013) (“In
addition, review of a claim under §2254(d) (2) is. specifically
-limited to ‘evidence presented in the State court proceeding.’ 28

U.S.C. § 2254(d) (2).")

L3

E: Claims not exhausted in the state court -

This court cannot grant relief on c¢laims that a
petitioner did not present. in substantially similar form both as
to the facts and the federal'law to each available level of the

state courts. 28 U.S.C.§ 2254 (b) (1) and (c). SeevBaldwin v. Reese,

541 U.S. 27, 33 (2004); Duncan v. Henry, 513 TU.S. 364, 366
(1995) (per curiam).

When a petitioner has ndt exhausted federal claims and
cannot now ao so because the state.courté would consider them
barred, those claims ordinarily are procedurally deféulted.and
cannot be reviewed in habeas unless the petitioner shows either a
miscarriage of justice or cause for his default and prejudice.
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Coleman v. Thompson, .501 U.S. 722, 749-50 (1991). Showing a

miscarriage of jﬁstice is synonymous with a credible showing of

- actual innocence, see McQuiggin v. Perking, 133 . S.Ct. 1924, 1931
(2013) . That ordinarily requires new and trustworthy scientific

evidence, eyewitness accounts, or physical evidence. Hubbard v.

Pinchak, 378 F.3d 333, 340 (3d Cir.2004).

Showing cause for a procedural deféult requires proof
that counsel was.ineffective at a stage of the proceeding at which
the petitionerAwas entitled to the effecti?e assistance of counsel,
or that the factual basis for a claim was not available to counsel,
or that state officials made compliance with the procedural rule

impracticable. See Murray v. Carrier, 477 U.S. 478, 488 (1986).

Prejudice- is shown when the error “infectf{ed] [an] entire trial

with error of constitutional dimensions.” Murray v. Carrier, 477
U.S. at 494 (internal quotations omitted).
Ineffective assistance of counsel at trial can constitute

cause. Strickland v. Washinqton.'So can ineffective assistance of

~counsel on direct appeal. Evitts v. Lucey, 469 U.S. 387 (1985).

Coleman v. Thompson holds. that a petitioner bears the consequenées

of attorney error after the first direct appeal, so ineffectiveness
of counsel at any subsequent stage does not constitute cause to

excuse the default df a claim. Martinez v. Rvyan, 132 S.Ct. 1309
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(2012) limits Coleman v. Thompson by holding that attorney error
in collateral proceedings may sometimes establish cause for the

default of a claim of ineffective assistance of trial counsel.

Martinez v. Ryan applies when the attorney error in collateral

proceedings is itself ineffectiveness under the Strickland v.

Washington standard, and where the underlying ineffectiveness of

trial counsel claim is a “substantial” one. Martinez v. Ryan, 132

S.Ct. at 1318. However, Martinez v. Ryan is limited to defaults in

collateral proceedings caused by ineffective counsel at the trial

level, not in appeals. Norris v. Brooks, 794 F.3d 401, 404-05 (3d

 Cir. 2015), cert. dénied, 136 S.Ct. 1227 (2016). Hence, to obtéin
review of any claims not'exhausted on direct appeal, Richardson
must show ineffectiveness by Tinari as well as prejudice; to obtain
review oﬁ claims not exhausted in the PCRA proceedings, Richardson
would have to show that they are substantial claims of Tinari’s
ineffectiveness and that they were4 defaulted by Heuston’s
ineffectiveness in the trial court.

IIT: Review of claims

The Brady claim presented in Claim One and as a
foun@étion for Claim Two and subsequent claims was rejected because
Judge Carpenter found as a fact that there had been ho testing of
the bullet for blood and tissue. Judge Carpénter found that the
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testimony by Corporal Wall and Doctor Cottlevcéntradicted that of
Seigeant Jones and outweighed it. Sevefél other reasons for the:
discrepancy come readily tornihd: Sergeant Jones misspoke; Sergeant
Jones misunderstood the question, believing the question to bg
about ballistics testing; the court reporter failed to record the
exchénge correctly; or there were nonverbal cues that the jury
understood to put the question and answer in context but that the
transcript could not record, for instance that Tinari was talking
rapidly and asked a new question while Jones was still thiﬁking
about and replying to an earlier one. Since Tinari, Heuston and
Richardson have never pointed to any other evidence that the test
allegedly referred to does exist, Judge-Carpenter did not make an
unreasonable determination of the facts, and therefor€ did not
unreasonabiy reject the claim.

Tt would be gross error for a reviewing court to point
to an isolated portion of the transcript and declare (without even
consideration of credibility) that it establishes é fact so
certainly that any éontrary finding is.unreasonable. Given a simple
discrepahcy that can be explained by‘dittography, haplography, or
other familiar error in the méking bf a transcript, a trial judge’'s
finding about what took place at trial can rarely if:ever be
rejected as unreasonable based on a singlelentry in the transéript.
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For an illustration in this very matter, the PCRA transcript
records the current District Attorney, reading aloud the portions
of the trial transcript relevant to this argument, as describing
the bullet referred to in this claim as weighing “162 grams.” I am
not certain that the bullet was 162 grains, but I am certain that
it was not 162 grams. Either the District Attorney misspoke or the
court reporter did not hear the 'difference between grains and
grams, but I am certain that one of the'two of them substituted a
- word that means small unit of weight for-a similar sounding @brd
that means small unit of weight. On Richardson’'s view of thiﬁgs the
PCRA tranecript would estop the Commonwealth from denying that
someone fired a five ounce bullet, and therefore that the state
courts erred in not overturning the verdict because there were et
least twe shooters at the Elks Club, Tinari was ineffective for not
ebtaining an expert to point out a five ounce bullet wouid not have .
produced the entry woﬁnd testified to by the Commonwealth’s
witnesses, and Heuston was ineffective for failing to make such a
claim in the PCRA hearing. A iitigant”s post-trial combing of ai
transcript for alleged smoking guns isvreasonably rejected by the
trial judge who was there when the traﬁscript was made.

Claimv Three, not exhausted in the state courts,
misunderstands what perjured testimony is. Testimony by Karla Jo
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Smith that Richardson asserts was contradicted by other testimony
from Stephapie Hockenberry is not, simply by ‘reason of the
contradiction, perjured testimony. If this claim had been exhausted
by proper presentation ﬁo the state court, there would be no
colorable claim of prqsecutorialtnisconduct. Richardson claims that
the state court refused to hear this claim.' Reply Brief at
Paragraph 60. I see no evidence in support of that assertion, but
if there wefe such the cléim is still meriﬁless.

Claim Four, repeated in Claims Sixteen through Eighteen,
is.that there was improper comment on Richardson’s invocation of
‘his right to remain silent. It is also not exhausted and also has
no factual.foundation. RichardSon‘repeats the claim several times,
see e.g. Reply Brief Paragraphs 61-70, but does pot give ény record
citation as to when this took place at the trial. Richardson
likewise asserts several times that the state court refused to hear
this claim but there is no citation to any evidencé of any refusal.
Because neither Siford, Tinari, or Heuston made this claim in the
~state court, for this cburt to consider it Richardson would have
to offer substantial eﬁidence that Tinari was inéffective for
failing to raise the claim, and Heuston ineffective for failing to
raise Tinari’s ineffectiveness in.féiling to develop the claim, and
he does not.
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Claims Five, Six, Seven, Seventeen, and.ﬁighteen, insofar
as they suggest some impropriety in Siford’s selection of a jury,
would have required as a foundation for relief in state court some
evidence that it was an abﬁse of discretion to deny a continuance -
to- allow Tinari to re-do jury selection. In habeas review in
federal court, since the Supreme Court has established no federal
law on continuances, Richardson would further have to show some
ineffectiveness by Siford or other Sixth Amendment violation in the
jury selection. ﬁichardson does noﬁ attempt to do the former and
attempts to do the latter solely so by pointing out-that he is
black and was tried by an all-white jury chosen from an all-white
venire. Richardson describes this as a Batson challenge, but.since

there were no black members of the venire, the challenge is one

under Strauder v. West Virginia, 100 U.S. 303 (1879), and Batson

is inapplicable.

I'could if I had to take judicial notice of census data:

‘Blair County has very few persons of African-American ancestry, and

the empaneling of an all-white jury from an all-white venire would
not be unusual theré or in many other Pennsylvania counties.
Richardson does not present anything to show that his venire or any
venire in Blair County was chosen in violation of the county’s duty
to select a constitutionally valid venire. Once again, Richardson
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did not present this claim to the stéte court and provides no
evidence for his claim that he not only did so but that the state
courts refused to hear it. There was no challenge by Siford,
Tinari, or Heuston to the venire, and for this court to consider

Richardson’s claims Richardson wquld have to offer substantial

evidence that Richardson would have to offer substantial evidence

that Siford was ineffective for failing to raise the claim and

Heuston ineffective for failing to raise Siford's ineffectiveness

in failing to develop the claim. He does not.

Claim Eight (and Eighteen in part), the after;discovered
evidepce claim based on Rena Davis’ statement, is exhausted. It was
thoroughly analyzed and correctly (and therefore not unreasonably
incorrectly) decided by the Pennsylvania Superior Court on direct
appeal. It therefore passes review unaer AEDPA.

Claim Nine (and Eighteen in part), the change bf venue
or venire claim, was iikewise analyzed and co¥réctly (and therefore
not unreésonabiy.incorreétly) decided by the Pénnsylvania Superior
Coﬁrt on direct appeal. I note that there was no evidence that the
members of the‘Blair County venire would have,ordinarily.been
exposed to the neighboring county’s newspaper, so the Pennéylvania
Superior Court .probably gave this claim more weight than the

evidence deserved.

30



Claim Ten (and Eighteen in part), the challenge to the
prosecution’s closing, was présented.as and analyzea as a state law
claim on direct appeal. Tinari did not refer to any federal law or
cite a single federal case, and the appellate panel observed that
Tinari had not been able to find any precedent (state or federal)
for the propositibn that the prosecutof’s handiing of the firearm
during the clbsing was misconduct. To the extent that Richardson
distinguishés between state and federal law (in his Reply Brief at
Paragraph 113 he refers to this as a denial of his “Human Right,”
»citiné the Universal Declaration of Human Rights, and at Earagraph
118 he cites a number of federal cases), a claim of §tate law error
cannot be‘considered exhausted for purposes of habeas corpus simply

by attempting to repackage it as a federal claim by adding some

federal citations. See Duncan v. Henry, 513 U.S. at 366 (1995) (“If
a habeas petitioner wishes to claim that [a]l] ruling at a state
court trial denied him the due process of law guaranteed by the
Fourteenth Amendment, helmust say so, not only in federal court,
but in state court.”)

Claim Eleven, the post-arrest silence claim that was
exhausted, was rejected because as the Pennsylvania Superior Court
. noted “the facts do not support Richardson’s claims that the
prosecutor’s question invoked a responsé involving post-arrest
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~silence in this case.” Mem. op. at 10. No doubt because thefe‘is
a large body of favorable law that he could cite, on aépeal (but
not at trial) Tinari characterized what was at most méladroit
phrasing of the guestion to Himes as a comment on post-arrest
silence, but as the state court ekplained neither the question nor
the answer referred to anything “post-arrest.” There is no dispute
about the facts underlying the appellate court’s analysis and the
analysis is not incorrect,'much less so unreasqnably wrong that
fair-minded jurists could not agree Qith it.

vClaim Twelve is the sufficiency of the evidence claim.
The jury in this case was convinced by the testimony of Karla Jo
Thomas-Smith, together with the other eye-witness testimony and
expert witness testimony that Richardson was the one firing the
éhots that night and that one of the shots appeared to be aimed at
Vicki Smith. The only question under Jackson is whéther the key
‘finding, that by aiming at Vicki Smith Richardson had specific
intent to kill Vicki Smith that transferred to Patience Ferguson,
was so insupportable as to fall below the threshoid'-of 'bare
rationality. The state court of last review did not think so, and

that determinatioh in turﬁ is entitled to considerable deference

under AEDPA. See Coleman v. Johnson, 132 S.Ct. at 2065. Tinari
called and Richardson calls attention to the existence of

.32



contradictory evidence, but that is more appropriate to a state law

weight of the evidence claim than to a Jackson v. Virqigia claim.
Because a reasonable jurist could say that a rational jury had
sufficient evidence of Richardson’s ihtent to murder Smith, a
federal habeas court cannot say the verdict was unsupported.
Claims Thirteen, Fourteen, and Fifteen falllfor several
reasons, each one of which would be sufficient standing alone.
First, any élaim based on Doctor Bonnell’s testimony, as with any
claim based on after—diséovered evidence, would require evidence
that this testimony existed at the time of trial and was known. to
Tinari. There is none. Richardson implicitly argues that for a
claim of Tinafi's.ineffectiveness, such evidence is not necessary:
since Doctor Bonnell gave this testimony and it cén be presumed
would have given this testimony at the time of.trial, there must
have béen someone available to Tinari at the time of trial that
would have testified similarly. This 1is not correct, and in
addition it certainly was not an argument presented to -the state
courts. In his Brief filed at the Superior Court in ;he appeal
from the aenial of fCRA relief, Heuston; recognizing that'Doctor
Bonnell’'s availability and Tinari’s knowledge were necessary
elements, made an assertion that ‘the Commbnwealth stipulated that
Doctor Bonnell was available at the time of trial. Brief for
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Appeilant at 13. This is not so. At the PCRA hearing the
Commonwealth stated “We’'re prepared to stipulate that that is the
affidavit they received and wé're certainly not going to stipulate
to any éccuracy." PCRA Transcript at 2. The éffidavit itself does .
not mention anything about availability at the time of trial or

Tinari’s knowledge.

Second, it must be stressed that Tinari’s effectiveness

is measured by the defense he did present, not the possibly better

defense he might have presentedu At trial, Richardson’'s defense was
straightforward: he was not the shooter. An effort on the part of
Tinari to stitch that defense to one based on Doctor Bonnell'’s
opinion would force the.jury to coﬁsider the proposition ™“the
bullet Richardson.dian't shoot ish’t the bullet that killed Ms.
Ferguson.” That might not itself be'ineffective, might well be
weaker in the  jury’s eyes than either simple defense taken
separately. Judge Carpenter rejected the claims becaﬁse he found
Ddctor Bonnell’s testimony to be unknown to Tinari, and
additionally the insubstantial and cursory analysis of a hired gun.
Both of his‘findings are due deference under AEDPA (the first is
undisputed, the second is not unreasonable) and either one sinks

a claim that Tinari was ineffective.
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Third, Doctor Bonnell’s testimony is certainly not so
compelling as Ato make unreasonable the Pennsylvania Superior
Court’s additional finding that it would have been insufficient to
affect the outhme of trial. Doctor Bomnell did not dispute that
a bullet did in fact go through Patience Ferguson and did knoék out
one tooth. Doctor Bonnell’s testimony suggested only that the
bullet found bylthe'Commonwealth was not that bullet} énd that some
other bullet must havé struck the victim. In the absence of any
evidence that there was more than oné shooter and one pistol to
supply that hypothetical bullet, it would be more than reasonable
for a jury to reject Doctor Bonnell’s opinion, even if it were
unrefuted. And as Judge Carpenter noted in his PCRA Opinion at 5,
the evidence would not have been unrefuted because Doctor Cottle,
who performed the autopsy, did offer an opinion that the bullet
fouﬁd was Capable of‘causing the fatai.injury to Ms. Ferguson.

Claims Sixteen through Eighteen restate earlier claims
and do not need separate discussion.

The petition should be denied.

A certificate of appealability should not be issued
unless the petitioner “has made a substantial showing of the denial
of a constifutional right.” 28 U.S.C.§ 2253(c) (2) . Richardson does
not show that Judge Carpenter}and the Pennsylvania Superibr Court,
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in adjudicating the claims presented to them, made errors so well

understood and comprehended in existing law that they were beyond

any possibility for-fairminded disagreement. Hafrinqtdrlv. Richter,
supra. Richardson does- not show cause and prejudice that would
permit this court to consider his defaulted claims that he did not
fairly present to the state courts. No certificate of appealability
should issue.

Pursuant to 28‘U.S.C.§ 636 (b) (1), the parties are given
notice that they have fourteen days‘to‘serve and file written

objections to this Report and Recommendation.
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) _ Keith A. Pesto, _
United States Magistrate Judge

Notice to counsel of record by ECF and by U.S. Mail to:

Lavelle Richardson FE-(0568
S.C.I. Graterford

P.O. Box 244 ‘ :
Graterford, PA 19426-0246
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

LAVELLE RICHARDSON,

Petitioner,

v. : Case No. 3:14-cv-15-KRG-KAP
MICHAEL WENEROWICZ, WARDEN, :
S.C.I. GRATERFORD,

Respondent

RULE AND ORDER

AND NOW, this Y%H~ day of March,v2014, it is
ORDERED that the petitioner’s motion at dqcket noc. 2 toc procead
with service in forma pauperis is granted. The Clerk shall add the
District Attorney of Blair County as counsel for the respondent.
The Clerk shall.serve the petition by ECF upon the respondent by
the District Attorney of Blair County. Within sixty days of this
Rule and Ordef, the respondent through the District Attorney of
Blaif County shall file a response complying With Ruie 5 of the
Rules governing Habeas Corpus Cases under Section 2254.in the
United States District Courts showing cause, if any, why the w:it

should not be granted.

Pesto,
United States Magistrate Judge

Notice by ECF to counsel of record and by U.S. Mail to:
Lavelle Richardson FE-0568
S.C.I. Graterford

P.0. Box 244
Graterford, PA 19426-0246
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Case: 17-1872 Documen_t: 00311___2_749033 _ F?a_l_gez 1 _ D_a_t_e__FiIed: 10/11/2017

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 17-1872

LAVELLE D. RICHARDSON,
Appellant

V.

SUPERINTENDENT GRATERFORD SCI;
ATTORNEY GENERAL PENNSYLVANIA;
- DISTRICT ATTORNEY BLAIR COUNTY

On Appeal from the United States District Court
for the Western District of Pennsylvania
(D.C. No. 3-14-cv-00015)

District Judge: Honorable Kim R. Gibson

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, JR., VANASKIE, SHWARTZ, KRAUSE, and
RESTREPO, Circuit Judges

The petition for rehearing filed by appellant in the above-entitled case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the

circuit in regular service not having voted for rehearing, the petition for rehearing by the



e Case: 17-1872  Document: 003112749033_. Page: 2  Date Filed: 10/11/2017

panel and the Court en banc, is denied.

BY THE COURT,

s/ Cheryl Ann Krause
Circuit Judge

Dated: October 11, 2107

kr/cc: LaVelle D. Richardson
Richard A. Consiglio, Esq.



