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JOHN ORTEGA,
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JUSTICE BURKE delivered the judgment of the court,
Justices McBride and Howse concurred in thé judgment.

ORDER

Y1  Held: Where there was sufficient evidence to convict defendant ‘and the trial court did
. not fail to accurately recall evidence at trial crucial to his Elefense', his {:onvictiqbri

for first-degree murder is affirmed. However, the trial court did not iriquiré into

defendant’s postsentencing complaint conceming the representation of his trial

counsel, warranting a remand for the limited purpose of such ‘an’ inquiry.

Defendant is not entitled to resentencing under the new sentencing provisions

contained in Public Act 99-69 (eff. Jan. 1, 2016) (adding 730 ILCS 5/5-4.5-105),

as they do not apply retroactively to his case. i
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No. 1-14-3424

%2  Following a bench trial, defendant John Ortega was convicted of ﬁrst-degree murder (726
ILCS 5/9-1(a)(1) (West 2010)) and sentenced to 38 years mlpnsonment On appeal defendant
contends that: (1) the State failed to prove h.lS gmlt beyond a reasonable doubt in hght of the
~ incredible and vareliable testimony of its sole eyewmless (2) the tnal eourt failed to accurateiy
recail significant evidence from trial; (3) the trial court failed to mqune into his postsente'icmg
complaint concerning the representation of his trial counsel; and (4) his case . should be remanded

for resentencing under new statutory sentencing provisions applicable to defendants under the

b ———— - __-—a -

‘age of 18 years old at the time they committed their crimes, which took eﬂ'ect durmg the
pendency of his appeal. We affirm defendant’s conviction, but remand the mattet to the tn_.al
court for the limited purpose of inquiring'into his. postsenten;cing' complaint concermng t.he
representation of his trial counsel.

93  The State charged defendant with two counts of ﬁrst*degree m_u_tder (;120 ILCS 5/?-
1(a)(1), (2) (West 2010)), one count of attempted first-degree mu.rder‘(‘720 II;CS‘VVSIVS-4(a), 9-
1(a)(1) (West 2010)), two counts of leaving the seene of 2 motor'venicle occident involving
death (625 ILCS 5/11-401(a), (b) (West 2010)), and possession of a stolen rnotor vehicle (625
ILCS 5/4-103(a)(1) (West 2010)), all stemming from an incident where he allegedly drove a
vehicle into Rene Torres and at Vicente Martinez, Whicn resulted in Torres’ deatli; Defendant, -
who was 16 years old at the time of the alleged offenses, was automatically transferred to adult

court pursuant to section 5-130 of the Juvenile Court Act of 1987 (705 ILCS 405/5-130 (West

2010)).

§4 At trial, the evidence showed that, at 7 p.1i. on January 27, 2011, Ramon Rodriguez

Lopez started his blue Nissan Maxima, which his girlfriend, Cynthia Perez Espinoza, also used.
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No. 1-14-3424

Lopez went inside his residence, leaving the vehic]e:‘unl'ocked and runningloutside ‘When Lopez
came back outside a_short time later, he did not see hrs vehicle and called 911 to report it as
stolen
15 Vicente Martinez testified that, between 8 arrd 8:30 p.m. on the sdme night, Rene Torres
came over to his house. Both Martinez and Torres had beed mer'n-bers‘of the Two-Si;r street ;garrg,
and Martinez acknowledged Being convicted of dnlawﬁ.tl veh:ictrle.r inrziision in :2(:)06. Affer
drinking a beer, they decided to walk to a nearbyjliquor store'_to get more. While they were
walking through a bank parking lot near 25th and Karlov, Mm;ge*z obserrred a dark Blrre vehicle
“angled” in an unusual way. The passenger of the vehicle was Ieamng out of the wmdow with his
arm extended over the vehicle’s roof holding a “shmy gun.” Martmez and Torres ran behmd a
“Do Not Enter” sign in the parking lot and ducked to avoid being shot, but the vehrcle drove
toward them with the engine revving as if the dnver had “stepped on the gas peda_l.’_’ Martinez .

continued to duck and closed his eyes.

| 16  When Martinez opened his eyes, he observed that the vehicle was on top of Torres
Although Martinez “felt an impact,” he was unsure 1f it was because he had been lnt by the
vehicle or simply fell to the ground. The vehicle began “rocking back and forth,” as if the drlver
was “hitting the [gas] pedal.” Martinez started to Tun away toward a fenee that eeﬁmted ﬂ:le
parking lot from an alley, but the vehicle’s passenger door opened causmg him to stop and look
at the vehicle. Martinez observed the passenger “stumb]e[]” out of the vehlcle, fall look at him
for “three” or “four seconds,” and start to run away. Martinez ran a few more steps away from

the vehicle toward the fence, when, from about “ten' feet” away, he witnessed the dn'ver exit the

vehicle through the window. The driver, identified in court as defendant, “push[ed] his ‘body” out
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of the vehicle head first, touching the “area above the driver’s window,” and turned his head in
Martinez’s direction for “one” or “two second_s.” Martinez siatéd that he also’ Saw 'defenda’_'nf
touch the “area of the rear wmdow » Martinez was able to see the front of defendant’ s face, as

there were two lit street hghts as well as the vehicle’s headhghts
97  Martinez later testified that, when the vehicle finally came to a stop, he was by the fence
adjacent to the alley, but came back. toward the \.rehicle slighﬂy. whichi is where he saw the

passenger exit the vehicle. He then ran back toward the fence and observed defeﬂdaht exit the

- vehlcle Mamnez also stated that, when the vehicle began rocku_lg back and forth, he was “by the

gate” behind the vehicle on the passenger’s side. From there, he saw the passenger exit _tl_le

vehicle. He then moved toward the-driver side of tine vehicie; staying behind it, v'vhe'ré' he saw -

defendant exit.

g8 Defendant and the passenger ran away towa%d 25th anci Pulaski, 1;:avihg the‘:- péssengef’s
door open and the driver’s door closed, though Martinez acknowledgéd that; in the State.’s
photographic exhibits, the driver’s door was open while the passenger’s door:was closed.
Martinez subsequently called 911. Because Torre:s was still pinnéd u;ldemeafh the vehicle,
Martinez yelled for help and tried fo lift the vehicle up himseif. |
99  During Martinez’s direct examination, the State played surveﬂlance video fron; the night
in question. In the first clip, time stamped at 9:13:06 p.m., Martinez and Torre§ can be seén
leaving the sidewalk and beginning to cut through the parking lot. A vehicle on the street comes
from behind them and drives out of view. Martinez and Torres appear to pause, look in the
direction the vehicle went and walk toward a sign, eventually crouching behind it. Suddenly,r a

vehicle enters the screen and collides with Torres. The vehicle aﬁpe’ars to either narrowly miss
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Martmez or nick htm Torres dtsappears and Marhnez falls to the ground Martmez, who 151[ .
behind the vehrcle nnmedxately gets up and runs in the dtrectlon of the dnver S s1de toward the
fenoe by the al]ey As Martlne? runs away, the vehrcle slows down and begms to rock back and '
forth. As the vehicle stops, Martlnez can be seen by the fence several feet away ﬁ'om the vehrcle -
‘The chp ends at 9: 13 36 p.m, The next chp, which begms at 9: 13 42 p m. shows two mdmdua]st

running from- the vehlcle n the Oppos1te direction of Martmez and eventually out of the camera’s

s1ght. The mdmdual on the dnver s side appears sllghtly ahead of the mdlvxdual on the
passenger s side. Aﬁer they dlsappear from view, Martmez 5 legs can be seen near the fence by

the alley as the chp ends at 9:13 48 p m.

110 Martinez. contmued to testlfy that, aﬁer the - 1nc1dent, he thought the mdmduals

responsrble mrght have been members of the Latm ngs street gang because “they had a momo.
[sxc]” and drsplayed a ﬁrearm Over the course of the next several months, he became more

' convmced that the. mdrwdua]s responsxble were members of the Latln ngs On Novernber 29 E

2011, Martmez went to the' pohce statlon, viewed a photo array and 1denttﬁed defendant as the
dnver of the vehicle that ran over Torres The pohoe did not tell hlm that they had 1dent1ﬁed a
suspect based on fingerprints recovered from the vehrcle A week later Martrnez went back to
the police station, viewed a Imeup and again identified defendant as the dnver He acknow]edged
that defendant was the only individual who appeared in both the photo array and hneup, but

Martmez did not recognize h1rn as a member of the Latm Kings.
711 Chicago police detective Garcia testified that he responded to the scene of the crime.
There, he discussed the incident with Martinez, who told him that he was a member of the Two-

Six street gang. Garcia stated that, at the time of the crime, he was aware of violence between the

ot B -
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impressions matched Lopez. The other impression, which was taken from the exterior rear
driver’s side door window ﬂme, matched defendant’s right index ﬁﬁger. No fingerprint
impressions suitable for comparison were found on the screwdriver.
916 DNA evidence revealed that a male DNA profile was foﬁnd on the do-rag, but it did not
match Lopez, defendant or Torres. On the black knit cap, a mixture of DNA profiles was
identiﬁ;:d, which was consistent with originating from two people: é major male prc;ﬁle a.nd. a
minor profile. The male profile did not match Ldpe;z, defencianit or Torres, and all three, as well
as Espinoia, wel;e excluded as m:atches for. the mixloi* proﬁle.r On the sqréwdﬁver? a low-level
DNA profile was identified, but-Lopez, c'lefcndanf? Torres and Espinoza were ;:xéluded from
contributing to the profile. o
917 DNA evidence was also found in the vehicle as a result of investigators écrubbing the
four quadrants of the v;ahicle. In the front driver’s side quadrant, a low-level DNA profile was
identified that was consistent with originating from at least one person. Lopez, defendant,.Torres
and Espinoza could not be excluded from contributing to the profile. Approximately 45% of
Black, 68% of White and 72% of Hispanic u.nrelaied individuals could not be é).(clgded from
contributing to the profile. No DNA profile was .identiﬁed frofn the ﬁ(.)nt passénger’s side
_ qm&mt. In the rear driver’s side quadrant, a mixturé of DNA ﬁroﬁles was identiﬁeé, which was.:
consistent with originating from at least three people. Espino:?;a _;:ould not be excluded from
contributing to the mixture, but Lopez, defendant and Torres -were e};cluded. In the rear
passenger’s side quadrant, a mixture of DNA profiles was identified, which was consistent with

originating from two people: a major male profile and a low-level profile. The male profile did

not match Lopez, defendant or Torres, but all three,' as well as Espinoza, could nof be excluded

P .- J
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as matches for the low-level profile. Apprommately 50% of B]ack, 25% of Whrte and -50% of

Hrspamc unrelated individuals.could not be excluded from contnbutmg to the proﬁle '

918 Detectlve Garcia further testified that, approxunately three years after defendant s arrest,

. he learned a DNA profile found as a result of testmg the black kmt cap matched the proﬁle ofa

man named Raoul Molina. Martinez subsequently viewed a photo array and identified Molina as

the passenger of the vehicle.

. 119  In the defense’s case, it presented a full copy of the survelllance v1deo whlch was
: subsequently played in court. In the video, after the offenders ﬂee the scene, Martmez can be
seen walking back toward the vehicle from the fence on the dnver s 51de and eventually

stopplng and standing behind the vehicle for apprommately two mmutes Mart.mez then walks up

to the rear bumper of vehicle and appears to try and hft it. Martmez stays next to the velncle for -

approxunately 30 seconds before walking back to behmd the vehrcle He contmues to stand
behind the vehicle for another five minutes untll ﬁrst responders arrive. ’

920 The trial court found defendant gmlty of oné count of ﬁrst-degree murder, but not gurlty
of the remaining five counts. The court observed that Martmez identified defendant, who
“looked right at” him, as the driver of the vehicle in a photo array, in a hneup and at trial. It
| noted that the physical evidence corroborated Martmez s 1dent1ﬁcatlons speclﬁcally that
defendant’s fingerprints were found on the Coca-Cola bott.le m31de the vehlcle and “on the
outside of [the] vehicle,” which was consistent with Marttnez s testtmony on how defendant

exited the vehicle. The court also observed that “the passenger was 1dent1f ed, and hrs identity

was corroborated by DNA left on the D[o] -Rag.” I.;astly, it drsnnssed any notlon that Martmez'

e sl e



No. 1-14-3424

was simply trying to pin a crime on a rival gang n{ember and concluded that the evidence was

“sﬁnply overwhelming” that defendant was the driver of the vehiele. .

921 The trial court denied defendant’s motlor: for a new trial and sentenced him to 38 years’

imprisonment. Defendant subsequently ﬁled an unsuccessful motion 1o 1econsxder the sentence.

On September 24, 2014, 26 days after sentencing, _the court recex_ved a pro se doeument from
. defendant titled “Motion fer Reduction of Sentence,"’ whereiii he argued that he was ianoceat of

the crime, did not deserve the sentence he received or t0 be in prison. The motion also alleged a

that his trial counsel had treated him unfalrly, “created a bias for [th] to the _]udge and made

“false accusations.” The court denied the motion, finding it “not timely” and “frivolous.” This

v

timely appealed followed.

1] 22  Defendant first contests the sufficiency of the evidence to establisli that he was the driver
of the vehicle that ran over and killed Torres, argumg that Vicente Martinez’s testlmony was too
incredible and his identifications were too unrehable to support h.lS guilt. Defendant asserts that
various evidence at trial “undermined” Martinez’s version of events and, when coupled with his
“dishonest demeanor” and repeated inability “to éive straight a.nsﬁver‘s' to simple quesﬁone,”
warrant the reversal of his conviction for ﬁrst-degree I'nurder. | |

923 When a defendant challenges his conviction; based upon the saﬂiciency of ‘the evidenee
presented against him, we must ask whether, after viewing the evidence in the light most
favorable to the State, any rational trier of fact could find all the elements of the crinae proven
beyond a reasonable doubt. People v. Brown, 2013 IL 114196, § 48 (citing Jackson v. Virginia,
443 U.S. 307, 318-19 (1979)). All reasonable inferences must be allowed in favor of the State.

People v. Lloyd, 2013 IL 113510, § 42. While we must carefully examine the evideﬁce before as;

-10-
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credibility issues, resolhtion of conflicting or inconsistent e\'ridence,' weighing the evidehoe a.hd
making reasonable inferences from the evidence arc all reserved for the trier of fact Brown,
2013 IL 114196, § 48. We will not overturn 2 conviction unless the eviden‘ce is “so unreasonable,
improbable, or unsatisfactory as to justify a rea.éonahle doubt of the defendant’s guilt.” Id

1 24 Where'identiﬁcation is the main issue the dwte must prove beyond a reasonable doubt
the 1dent1ty of the individual who committed the charged oﬂ'ense People v. Lewzs 165 Ii. 2d
305, 356 (1995). In assessing identification testlmony, Dlinois courts utilize a ﬁve-faclor test
established in Neil v. Biggers, 409 U.S. 188, 199-20(} (1972). See People v. Slim, 127 IlI. 2d 302,
307 ( 1959). The factors are: “(1) the opportunity the victim had fto view the criminal at the time
of the crime; (2) the witness’ degree of attentidn; (3) the’ accliraey 'of the v\:rrtne_ss’ prior
description of the criminal; (4) the level of certainty denronstrated by the vi'ctim at the
identification confrontation; and (5) the length of ﬁhle between the crime and the idenﬁﬁcaﬁon
confrontation.” Id. at 307-08: | ;

125 Applying the factors, we find they sufﬁciently support Martinez’s ideritiﬁcation of
defendant as the driver. Regarding the first factor, Martmez testlﬁed that he observed the face of
the driver for one to two seconds from about ten feet away inan envuonment in whlch there was
ample artificial lighting. Detective Garcia testlﬁed that Martmez told him he “gota good look™ at
' the driver. The surveillance video confirmed that there were two nearby streethghts on as well as
the vehicle’s headlights. The video also showed that, as the driver ran away from the vehicle,
Martinez was behind the vehicle on the driver’s sule several feet away There was no vndeo
presented, however, showing the moment the offenders exited the vehicle. Based on this
evidence, Martinez had a sufficient opportunity to view the driver’s face. See _People V.
Rodriguez, 134 Ill. App. 3d 582, 586, 589-90 (1985) (finding a witness’ identiﬁcation of a

“11-
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defendant reliable despite the witness only observing him for “a coupie of seconds” from a
second-floor apartment window).
926 Regarding the second factor, while Martinez never tesnﬁed about his degree of attention

during or after the incident, it can reasonably be inferred that Le was paying attention based on

the circumstances. After all, Martinez first observed the passenger of the vehicle point a ﬁi-earm

in his direction and then observed the aftermath of the vehicle colliding with Torres. Aithough he

ran away from the scene, Martinez testified that he looked in the direction of both offenders upon’

- o ana — SV R U

“them ¢ exmng from the vehicle. It is reasonable to assume that he would be attentive in order to

get a good look at the individuals responsible. Furthermore, contrary to defendant’s assertion,
Martinez’s acknowledgment of drinking one beer earlier in the night does not suggest his degree

of attention was low,

127 Regarding the third factor, Martinez’s initial description of the driver closely matched the

description of defendant upon his arrest. Martinez described thé driver as a 17- to 23-year old

male Hispanic between 5-feet 4- and 5-feet-6-inches tall. Upon beiné arrested, Detective Garcia
described defendant as a 17-year-old male Hispanic éxlld 5-feet-3 inches tall.

928 Regarding the final two factors, Martinez identified defeﬁdant in a photo array and lineup
approximately 10 months after the crime. AIthqugh these identiﬁcations wefe not made
immediately after the crime occurred, the lapse of time only affects the weight to be afforded to
Martinez’s testimony, thus making it a question for the trier of fact. See People v. Holmes, 141
ML 2d 204, 241-42 (1990). Regardless, our courts have found identifications reliable despite
delays even longer than occurred in the present case. See id. at 242 (18-month delay); People v.

Rodgers, 53 IIl. 2d 207, 213-14 (1972) (24-month delay). Furthelmore nothmg in the record

-12- -
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indicates that Martinez’s identlﬁcations of defendant were anything but certain. As we view the
evidence in the light most faverable to the State, we must 'ﬁnd these identiﬁeaﬁons were
confidently made.. We note that defendant was the only person who appéared in both the photo
- array and lmeup However, the role this Pvrdence played in castmg doubt upon Martmez $ lmeup
identification was for the tner of fact to determine. 'See People v, Szmmons 2016 IL App (Ist)
131300,  88.

129 Insum, after weighiné the Biggers factors and v1cwmg Martinez’s testirnorry in the light
most favorable to the State, a rational trier of fjact could have found his identii:lcatiqn' of
defendant as the driver of the vehicle was reliable. As the t:rial court impli_eitly found lVIartinez to
.be a credible witness given that it relied predominantly on his identiﬁcations of 'defendant in
finding defendant gmlty, we could affirm defendant’s conviction based on Martmez s testnnony

alone. See People v. szth 185 I11. 2d 532, 541 (1999)

130 However, the State did not rely solely on M_artinez’s identifications of defendant. Instead,

the State supported his identifications of defendant with- add_itional_ evidencé. The State

buttressed Martinez’s credibility by introducing evidence that, sorne three "years aﬁer defendant’s
arrest, Martinez positively identified Raoul Molma in a photo array as the passenger of the‘
vehicle, an identification whlch was consistent with Molma s DNA being found on the black kmt
cap located on the floor of the vehicle’s front passenger side. But, perhaps most 1mportantly, the
State presented physical evidence of defendant’s guilt: the ﬁngerprint impreesions ‘f.bl:lnd on the
Coca-Cola bottle in the rear center console cup helder and on the exterior rear driver’s side door
windotv frame, both which matched his ﬁngerp.rints.'f Consequently, -physi(:al evidenee connected

defendant to the vehicle used to kill Torres, a vehicle that had been reported stolen only two

-13: .
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" hours prior. Defendant’s guilt for first-degree murder was suﬂlcien;tly proven :beyond' a

reasonable doubt.

931 Defendant, however, argues that the State’s evidence was insufficient for several reasons.

First, he asserts the surveillance video and photographic exhibits contradict Martinez’s testimony

concerning his version of events, namely in regard to his movements immediately after the
’ oL . o

collision and the subsequent fleeing of the offénders. Fot 'example defendant 'points to

Martmez s testimony that, at one pomt ‘while bemg located behind the vehlele on the

passenger s 51de he watched the passenger exit the vehlcle Yet, defendant argues the vxdeo
surveillance never showed Martinez return to the passenger s151de aﬁer‘he immediately ran
totward the fence on the driver’s side and Martinez could “not possibly‘r” have-returned there
during the six- second gap in the video. Defendant ﬁ.trther asserts that, a.lthough Martmez testified
that the passenger exited the vehlcle and ran before the dnver the v1deo shows the dnver was
actually ahead of the passenger while they were ﬂeelng the scene. Defendant also hxghhghts
Martinez’s testimony that the driver’s door was closed and the passenger’s door open yet the
photographic exhibits show the opposite, suggesting to defendant that Martinez could not have
seen the driver climb through his window. Defendant similarly posits that Martinez’s own
testimony contradicted itself in various places, agam specifically concerning 'the immediate
aftermath of the collision and his movements. |

932 Having reviewed the surveillance video and Martinez’_testimony, the')'r do not match
perfectly in all respects and at times, appear to be inconsistent. lHov-vever, it is well established
that the resolution of conflicting and inconsistent evidence is reserved for the tﬁer of fact. People

v. Sutherland, 223 11l. 2d 187, 242 (2006). We, as the reviewing court, may not substitute our

14-
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judgment for that of the court on these matters. People V. McCarter 2011 IL App (lst) 092864 |
21. The surveillance video was played during tnal allowmg the court ‘the opportumty to compare
it to Martmez s testimony. Additionally, in defendant s motion for 2 new tnal and dunng the
hearing on the motlon, he argued extenswely about the a.lleged mconsxstencws m defenda.nt s
own testimony and as compared to the v1deo vaenl that the court observed the tnal ﬁrsthand, it
was in the superior position to resolve any issues coneermng mconststent evxdence Peaple v.
Vaughn, 2011 IL App (Jst) 092834, ¢ 24. |

933 Defendant next argues that the ﬁngerpnnt evxdence falled to corroborate Martmez s
1dent1ﬁcat10ns Defendant asserts that the ev:dence on]y shows that he had touched the vehrcle
and .an item inside the vehicle “at some point.” Thua he_ posits that, wh.tle the ﬁn_ge'rprints might
circumstantially place him in the rear compartment of the vehicle, they do not show he drove the
vehicle. Deféndant again asks this court to invade the'province of the. trier of fact' It was the trial
court’s responsibility to place.as much weight as it wanted on the ﬁngerpnnt evrdence and make
reasonable inferences from that ev1dence Brown 2013 IL 114196 1] 48. We will not rewelgh the

evidence from defendant’s trial. People v. Ortiz, 196 1L 2d 236 259 (2001)

34 Defendant further argues that the photo array used by the pohce to obtam an

identification of him “was suggestive” because he was the only teenager whose photograph was

used, he was the only individual in the array who lived near Martinez, the array only had four .'

“filler” photographs and of the five total photographs used, only defendant’s and one other had
light backgrounds Defendant did not challenge the suggestweness of the photo atray in the tnal
court with a pretrial motion to suppress. Consequently, any deficiency in the procedures or the

related testimony goes to the weight of the evidence, which is in the ptovince of t_he,trier of fact.

i
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See Manson v. Bratﬁwaz‘te, 432 1J.S. 98, 116 (19775; People v. Siguenza;Brita,xi3S 1. 24 21.3,

228 (2009).

135 Defendant lastly attacks the credibility of Martinez gcngrally and the investigatidn as‘ a

whole. He notes that Martinez has a prior conviction. for vehicular iﬁ‘vasion, had been m§olved in |

the Two-Six street gang, presented a “dishonest demeanor” dunng trial and frequenltlyr could not 7;
“nge a su'aaght answer.” Furthermore, defendant p031ts that Detectwe Garcia mlght have

provided Martinez information in order to have Martmez 1dent1fy h1m as the dnver of the

I {

vehlcle suggesting that “[t]here would be nothmg mlraculous about Martmez ] 1dent1ﬁcat10n if

r

police officers fed him information.” Defendant s blanket allegatlon impugning the integrity of
Garcia is unsublstanﬁatcd by anything in the record. kegardléss, hs"previc;usly men&_oﬁed, issues
surrounding the (I:redibility of witnesses are matters reserved for resolution by the tﬁer of faét.
See Brown, 2013 IL 114196, § 48.

936 Having reviewed defendant’s arguments abo;lt the alleged weaknesses of the State’s case
aﬁd the evidence at trial, we do not find the evidence againstb him was “so unreasonable;
improbable, or unsatisfactory as to justify a reasonahlé doubt” of his guilt. Id

9 37. Defendant next contends that his right to du;e process was violated when £he trial conjff
failed to accurately recall significant evidence from his trial. |

9138 The trial court’s failure to accurately recall and consider evidence that: is cfucial to'a
criminal defendant’s defense is a denial of his right to due process. People; V. Mitchefll, 152 111 2d
274, 323.(1992). In contrast to a defendant’s claim that there was insufficient evidence of his
guilt in his bench trial, in which we presume the court accuratelf recalled the evidence and thus

heavily defer to its findings, a claim that the court did not accurately recall the evidence is

-16-
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.
PR

reviewed under a-de novo standard. People v. schufi,'zole IL App (1st) 150312, 105 (quoting

People v. Williams, 2013 IL App (Ist) 111116, 9§-102-104). This is so because, if “the record

contains affimative evidence that the trial court made a mistake m its deéisioﬁ-niaking process,”
7 the presumption that serves as the very foundation for the el_efef*ential standard of i_eviev.v in an
insufficiency-of-the-evidence claim is undercut. Williams, 2013 IL App (1st) .11.1.11:6, q 105.
However, minor misstatements by the court, whlch have “no effeet oh the basis of the trial
court’s ruling” and do not “result in a mistake in the dec1510n~makmg process ” w111 not result in

a denial of the defendant’s right to due process. Schwr 2016 IL App (1st) 150312 1] 107.

939 The parties dlsagree on whether defendant has preserved this clalm' of etror for review

Regardless, because for the reasons set forth below, we have detenmned that the tnal court dld

not fail to accurately recall ewdence that was crucial to- defendant’s defense, we need not decide

1

whether he has preserved his claim of error for rev1ew. See People V. Jackson, 2016 IL App (lst)
133823, § 35. '
940 The first alleged instance of the trial court failing to ‘accurately recall the evidence
occurred when it explained how 'defehdant’s'ﬁngeiprint found on the exterior of the vehicle
corroborated Martinez’s testimony on how defendant exited the vehicle. The court stated:
“The fingerprint of the defendant was on the ‘outside ef that car, as the eyewitness
indicated. He saw the defendant with his hands outstretched in a fashion that
would support and corroborate the location of a fingerprint :on the?exterior ef that

car on the driver’s side.”

-17- .
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941 At trial, Martinez testified that he observed defendant “come out the window, hanging

onto the roof and the window and pushing his body.like coming out the car.” On. cross-

examination, defense counsel! attempted to clarify M'artinez’s testimony as follows:

this. Like somehow he went like this, grabbed on to it and put his Body out. When

“Q. While he stopped to look at you, his hands—could you show me what he was

doing with his hands?

A. It is like he came out of the vehicle and pull hunself out. Say the car is like

—_— - ——— —_——_——

he put his body out, that’s when he went like this and he sfarted to run that Qay.

Q. Just so the record is clear, when you held your hands up, you were holding
your hands up ‘about shoulder width apart and straight ahead even with your fécc,

correct?
A. Yes.

Q. So this would have been him touching the area on the top of the driver’s

window, right? !

A. Yes.
Q. Did you see him touching the area of the r:ear window?
A. The rear? Yes.

Q. You said you saw him touching the area above the driver’s window, right?

A. Yes.

Q. And then he gets out of the car and he runs away, right?

A. Yes.

Q. Is that the only place you saw his hands? |
-18- .
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' A -Yes"”
From these pornom of Martmez s testimony, defendant asserts that, contrary to the tnal

court’s ﬁndmg, there: was 15 - ev1dence that - Mdrtmez saw defendant’s hands

l “outstretched.”

’

142 Based on defense counsel’s quest:omng of Martmez, it is clear that Martmez pantomrmed

how defendant exrted the vehicle. However despxte defense counsel s attempt to clanfy |

Martinez’s recreation for the record, we still cannot see exact]y how Martmez motloned w*tth his

_ hands Given that, dunng tnal the tnal court observed ﬁrsthand how Martlnez portrayed

" defendant ex1tmg the vehlcle a luxury we are not aﬁ'orded on appeal we do not ﬁnd the court

unreasonably concluded that Martmez s hands were “outstretched” desplte counsel’s attempt to

clanfy As we review tnal testnnony on a “cold” record as cornpared to the court s m-person

observations, we see no basis to conclude the court maccurately recalled or mrscharactenzed this
l.ewdence. . o NN
© 43 The second alleged instance of the trial coﬁrt failing to accurately recall ‘:the evidence
occurred when it discussed Martinez’s 1dent1ﬁcatron ina photo array of Mohna as the Ppassenger
of the vehicle. The court found this identification was corroborated because Molma s “DNA”
had been “left on the D[o]-Rag.” As defendant correctly notes no evrdence connected elther
Mohna or defendant to the do-rag. ) .
1{ 44  There was DNA evidence, however, that conhected Molina to the black knfit.cap found 1n
the front passenger side of the vehicle. While the trial court did misspeak, we do ot ﬁnd‘the

- court’s misstatement affirmatively shows that it failed to accurately recall evidence that was

crucial to defendant’s defense. See Mitchell, 152 T11; 2d at 323. The court’s ultimate conclusion,

-19-
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We review whether the defendant has made a vahd clalm thus tnggenng an initial i mqury by the

court, de novo. Washington, 2015 IL App (1st) 131023 1[ 11.

950 Recently, in People v. Ayres, 2017 IL 120071, 19 3, 6, aﬁer a defendant pled guilty to
aggrave.ted battery, he mailed a pro se petition to withdraw his guilty plea and vacate his

(131

sentence, alleging simply “ ‘ineffective assistance of counsel.” * The trial court did not conduct
any inquiry into his claim. /d 9§ 6. On appeal, our supreme court found that such an allegation
mggered an inquiry into the defendant’s claim under Krankel despite the claim not including
factual allegations, spemﬁc examples or any addmonal support. Id. Y 16 18. In so finding, the
court explained that the primary purpose of a Krankei “inquiry is to give the defendant an

opportunity to flesh out his claim of ineffective assxstance SO the court can determine whether

appointment of new counsel is necessary.” Id §20. °

f51  With Ayres in mind, we first address wl_lethel: the allegations in defendant’s_ pro se motion
sufficiently triggered the need for an inquiry by,{he trial court. In the motion, defendanf informed
the court that there were many people who could advocate on his behalf, The motion then made
variods claims concerning the representation of his tnal counsel, such as that counse! treated him
unfairly, “created a bias” and made “false accusations.” Defendant concluded the motion arguing
that he should not be in prdson and did not deserve his sentence, and listed three “advocates.”
152 It is undisputed that defendant’s pro se motion never used the words “iﬁeﬂ’cctive
assistance of counsel,” as occurred in Ayres. But implicit claims of ineffective assistance of
counsel may suffice under certain circmnstances. See Taylor, 237 1ll. 2d at 76. In defendant’s
motion, he expressly cemplained about his “representation” and gave speciﬁe examples 'ef
counsel’s alleged deficiencies, including the alleged‘E bias and false accusations. The motion also

-7 .
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listed three people who could advocate on defendant’s behalf, By doing so, unlike‘ in Ayre‘s'
defendant gave some supportmg information to hrs complamts While the motion does’ not
clearly express why the advocates listed should have been called by trial counsel defendant was
- not present when the court disposed of the motion. He therefore was not afforded the opportunity
to flesh out his claim and clarify his complamts See Ayres, 2017 IL 120071 1[1[ 15, 20.
Consequently, although defendant did not exp11c1tly cloak hrs claxm as one of “meffectxve
assistance of counsel,” he complained about h;s counsel in a manner that requu'ed the court’

inquiry into the matter.

. 153 As discussed, when the trial court disposed of defendant’s pro se mdtion, neither
defendant nor his trial counsel was present However mteractmg with them was not the only
way the court could properly conduct an initial i 1nqu1ry under Krankel. See id q I2 Aithough it
is possible the court relied on its own knowledge of counsel’s performance at trial and the
insufficiency of defendant’s allegahons on their face (see id. ), its isolated statement that the
motion was “frivolous™ does not demonstrate this concluswely Accordmgly, glven that the
purpose of an 1mt1a1 inquiry under Krankel is so a defendant has the opportunity to ﬂesh out his

claim concerning the representation of his counsel, we must remand the roatter to the trial court

so that defendant has that opportunity. See id. 720, 26.

954 Defendant lastly contends that his case must be remanded for resentencing under new
statutory sentencing provisions, which took effect dunng the peﬂdency of his appeal, applicable

to defendants who committed their crimes before they were 18 years old.
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7155 In Public Act 99-69, which became effective on January l 2016, during the‘ i)endency of
defendant’s appeal, the Illinois leglslature added section 5-4. 5 105 to the. Unified Code of

Conectlons (Code). Section 5-4.5- 105(a) of the Code prowdes

““On or after the effective date of this amendatory Act of _the 99th General
Assembly, when a person commits an offense and the per_son is lunder 18 ye_ars of -
age at the time of the commission of the eﬁ‘enee the court, at the sentenctng
hea.nng conducted under Sectlon 5-4-1 shall eon51der the followmg ad_dlt:onal‘ -
factors in mitigation in determmmg the appropnate sentenc_e.” 730 ILCS 5/5-4.5-
105(a) (West 2016). - | )
There are nine additional mitigating factors_ for the trial eotut to ebnsider, ihciuding the
defendant’s “age, impetuosity, and level of maturity.at the time df the offense,” w_héther he “was

subjected to outside pressure, including peer pressure, familial pressure, or negative influences,”

his “family, home environment, educational and secial background, including any history of

parental neglect, physical abuse, or other childhood tratuna,” and a catch-all provision of “any

other information the court finds relevant and reliable.” Id

956 The parties dispute the effect of section 5~4 5-105(a). Defendant argues the section is
retroactive because of the legislative intent and its procedural nature. He asserts that because he
was 16 years old at the time he committed ﬁrst-degree murder, section 5-4 5- lOS(a) apphes to
his case and entities him to a new sentencing hearing. The State argues that the plain language of
the section demonstrates a legislative intent to apply it prospectively only, thus not entitling

defendant to a new sentencing hearing.

<24 -
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157 .As a matter of statutory constmctlon, we rev1ew the questlon of whether a statutory :

amendment is prospective or retroactive de novo. People v. Htmter, 2016 IL App (Ist) 141904 a
35. In answering this question, we ufilize the Umted States Supreme Court’s approach set forth

- in Landgrafv. USI Film Pmducts, 511 U.S. 244 (1994) People ex rel Madzgan V. J T Emoder

Inc., 2015 IL 117193 1 29. The first step under Landgraf is to determme whethet the legislature

“has clearly indicated the temporal reach of the amended.statute,” and if 50, we must ‘apply this
legislative intent unless the constitution prohibits the amendment s temporal reach. Id “The best
mchcator of such intent is the language of the statute, wh1ch is to be glven its plain and ordinary
meaning.” People v. Goossens, 2015 IL 118347, 9 9. If there is no express provision from the
legislature, the second ‘step under Lardgraf is “to determine whether applying the statute would
have a retroactive impact, ‘keeping in mmd the general prmc1ple that prospectivity is the
~ appropriate default rule.’ » J.T. Einoder, Inc., 2015 IL 117193 1[ 29 (quotmg AIIeg:s Realty
Investors v. Novak, 223 111. 2d 318, 330-31 (2006)). Gomg beyond the ﬁrst step of the Landgraf
approach, however is rare, Caveney v. Bower, 207 IIl. 2d 82, 94 (2003)

158 In People v. Hunter,2016 IL App (1st) 141904, " 43-47, we used the Landéraf approaclt
" to determine whether section 5-4.5-105(a) epplie_d reu-oactiverI or p;ospecﬁvely.: We first
examined the language of the section, which provides that it applies “only at sentenctng bearings

held “[o]n or after the effective date” of Public Act 99-69, k.., January 1, 2016.” T § 43. We

found this language plainly demonstrated that a trial._ court must apply the section’s tequirements

at a sentencing hearing on or after January 1, 2016, the legislation’s effect;ve date. Id. Therefore,

we held the section’s plain language showed a legislative intent to apply it prospectively. Id
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159 This court also found the legislature’s use of the language * ‘on o£ after’ ” buttressed the
finding that the temporal reach of the section was préspec'tive ox-ﬂy, as simﬂm languagé often haci
bé’en used by our legislature to express prospective law. Id. 44 (citing cases). Given that our
legislature indicated the temporal reach of section 5-4.5-105@) by its plain language, we
determined it was not necessary to move beyond the lﬁrst étep of the Lahdgraf approéch. Id §47.
160 We agree with tﬁe reasoning of Hunter anci note that this court“ has reached ;‘.he Same
conclusion regardmg the prospectlve nature of sectlon 5-4 5- IOS(a) in People V. Wzlson 2016 IL
App (1st) 141500 516 and Peaple V. Jacks'on 2016 IL App (lst) 141448 1}1] 29-31 _;.“nven the
dispositions: of Hunter, Wilson and Jackson, we find that section 5-4 5-105(a) apphes

prospectlvely only, and defendant therefore is not entltled to a new sentencmg heanng

161 People v. Reyes, 2016 IL 119271, cited by defendant for support that he i is entitled to a
new sentencing hearing, does not compel a different conclusion than reached in Hunter, Wilson B
and Jackson. In Reyes, the defendant, who was 16 years old at the time he coxﬁmitted first-degree
murder and two attempted murders, was sentenced to' 97 years’ imprisonment. /4. 1§ 1-2. The
sentence was the minimum allowable based on a cc;nﬂuence of :man;datory minimum sentences
for each offense (20 years for first-degree murder a::1d 6 years fo;' attempteci murcl_er), mandétory _
firearm enhancements (25 additional years for ﬁrst:-de.gree murdér and 20 addiﬁonal years for
attempted murder) and mandatory consccu'tivé. sente:ncing. Id. Furthermore, in light of the truth-
in-sentencing-law, the defendant had to serve a minimum of 89 years o:f his 97-year sentence

before being eligible for early release. /d. (citing 730 ILCS 5/3-6-3(b)(i)-(ii) (West 2008)).

! However, our supreme court has accepted petitions for leave to appeal in both Hunter and
Wilson. See Hunter, 2016 IL App (1st) 141904, appeal allowed, No. 121306 (Nov. 23, 2016)

(consolidated appeal with Wilson, 2016 IL App ( lst) 141500, appeal allowed, No. 121345 (Nov 23,
2016)). .

-26-



L1

No. 1-14-3424

| 62 On appeal, our supreme court held that the defendant’s sentence was unccnstitutional
pursuznt to the United States Supreme Court’s decision in Milier v. Alabama 567 U. S._

132 8. Ct. 2455, 2469 (2012), which beld that sentencmg schemes mandatmg hfe sentences

without parole for juvenile offenders violated the eighth amendment of the Umted States

Constitution. Reyes, 2016 IL 119271, 99 3, 10. Our'supreme court found that, a]though the trial
court technically sentenced the defendant to a “tetm-of-‘ire&s sentence,”. 1t wa’s' in essence “a
mandatory, de facto life-without-parole sentence.” Id 9 10. Given that the defendant’s 97-year
sentence was unconstitutional, our supreme court was reqtured to vacate it. Id It further found,
and the parties agreed that the proper remedy based on the vacated sentence was for the
defendant to be resentenced under section 5-4.5-105 of the Code. Id 1 11—12 (c1tmg 730 ILCS

5/5-4.5-105 (West Supp. 2015)). However, in Reyes, our supreme court de not address whether

. a defendant whose appeal was pending at the time of sect10n 5—4 5- 105’s enactment was ent:tled

to be resentenced, as is the issue in this case. Rather Reyes addressed the proper remedy for a
defendant whose sentence had been deemed unconstrtutlonal See id Reyes accordmgly does not

compel] a different result. "
63 In sum, we affirm defendant’s conviction for ﬁrst¥degree murder and ﬁn'd he is not
entitled to have 2 new sentencing hearing. However, we remand the matter back to the.trial court
for an inquiry into defendant’s postsentencing'.clairln concerning the rep_re‘sentatio_n of his triel

counsel consistent with Krarkel and its progeny. See Ayres, 2017 IL 120071, 9 26.

764 Affirmed and remanded with directions.
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