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QUESTION PRESENTED

The California Court of Appeal held that Sanchez’s trial counsel was professionally
unreasonable when counsel falsely impeached Sanchez’s primary alibi witness at his murder
trial, and when counsel failed to move to sever Sanchez’s trial from that of one of his co-
defendants.

When the Court of Appeal evaluated the prejudice arising from trial counsel’s
deficiencies, it held that Sanchez was required to show that his trial was unreliable or
fundamentally unfair. Under the clearly established rule in Strickland v. Washingon, 466 U.S.
668 (1984), Sanchez was required to show only a reasonable probability of a different result. The
question presented is:

Did the California Court of Appeal unreasonably apply Strickland when it held that

Sanchez was required to show that his trial was unreliable or fundamentally unfair?



No.

IN THE SUPREME COURT OF THE UNITED STATES

BRYAN SANCHEZ,
Petitioner,
V.
RAYMOND MADDEN, Warden

Respondent.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

PETITION FOR WRIT OF CERTIORARI

Petitioner, Bryan Sanchez, respectfully petitions for a writ of certiorari to review
the judgment of the United States Court of Appeals for the Ninth Circuit in this case
OPINIONS BELOW
The Ninth Circuit Court of Appeals affirmed the district court’s denial of habeas
corpus relief in an unpublished memorandum decision and an unpublished order denying

appellant’s petition for rehearing and suggestion for rehearing en banc. App. 1, 2.1 The order

1 «“App” refers to the Appendix attached to this petition. “ER” refers to the Appellant’s
Excerpts of Record filed in the Court of Appeals for the Ninth Circuit. “RT” refers to the
reporter’s transcript of the state Court of Appeal proceedings and “CT” refers to the Clerk’s
Transcript.
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and judgment of the district court denying petitioner’s habeas petition are unreported. App. 4,
5.

The California Court of Appeal affirmed Sanchez’s conviction and sentence and
denied his petition for a writ of habeas corpus in unpublished decisions. App. 26, 54. The
California Supreme Court denied review and denied Sanchez’s petition for a writ of
habeas corpus in unpublished orders. App. 25, 53.

JURISDICTION

The final judgment of the Ninth Circuit Court of Appeals was entered on
November 17, 2017. App. 1. The jurisdiction of this Court is invoked pursuant to 28
U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONS INVOLVED

Section 1 of the Fourteenth Amendment to the United States Constitution provides
in pertinent part: “No state shall . . . deprive any person of life, liberty or property without
due process of law.” Additionally, the Sixth Amendment guarantees that, “[i]n all
criminal prosecutions, the accused shall enjoy the right...to have the assistance of counsel
for his defense.”

STATEMENT OF THE CASE
A. State Court Proceedings
By an amended Information, the Los Angeles County District Attorney charged Rafael

Fuentes (“Fuentes”) with the murder of Juan Monsivias (Cal. Penal Code § 187) and the



attempted premeditated murder of Manuel De La Rosa, both of which occurred on
September 6, 2003. (Cal. Penal Code 88 664, 187)(Count 2)(5 CT 1246-47.)

Charged as co-defendants were petitioner-appellant Bryan Sanchez (“Sanchez”),
Edgar Flores (“Flores”), Jazmin Rossier (“Rossier”), and Norberto Pacheco (“Pacheco”).
The Information also alleged that Fuentes and/or a principal personally used a firearm
causing death or great bodily injury. (Cal. Penal Code §12022.53). 5 CT 1246-1247. The
prosecutor’s theory was that Fuentes personally shot Monsivias and Delarosa and that
Sanchez, Rossier and Flores were in the blue van from which the shots were fired. The
prosecutor’s theory was that appellant Sanchez was the driver of the van. 3 ER 424-425.

On October 25, 2003, Pacheco entered a guilty plea to voluntary manslaughter in
exchange for a provisional agreement that he would be sentenced to seventeen years in
state prison. In consideration, Pacheco agreed to testify against his remaining co-
defendants. 10 RT 3640-41; 3665-66.

Fuentes was convicted of first degree murder. The jury found Sanchez and co-
defendants Rossier and Flores not guilty of first degree murder but guilty of second
degree murder. The jury found true the special allegation that the murder was committed

by way of shots fired from a motor vehicle. Supp. CT 103-114. The jury also found

! Sanchez, Fuentes and Aguilar were also charged with conspiracy to commit
murder based on a separate incident. 5 CT 1247. Because Sanchez’s conspiracy
conviction was reversed by the California Court of Appeal, the details of the
conspiracy charge are omitted here.



Sanchez, Rossier Fuentes and Flores guilty of premeditated attempted murder. It found all
of the associated firearm allegations against Sanchez not true and the gang allegation true.
Supp. CT 104, 106, 107.  The California Court of Appeal affirmed Sanchez’s murder
and attempted murder convictions in an opinion filed on July 19, 2010. 1 ER 51. The
Court of Appeal reversed Sanchez’s conspiracy conviction and he was re-sentenced to a
term of 35 years to life on the remaining counts. 1 ER 24, fn 1. Sanchez’s petitionfor
review in his direct appeal was denied by the California Supreme Court on November 10,
2010. 1 ER 50.

Concurrent with his direct appeal,Sanchez filed a petition for a writ of habeas
corpus in the California Court of Appeal. On September 27, 2010, the Court of Appeal
issued an Order to Show Cause, finding that Sanchez had made a prima facie showing
that he was entitled to relief and remanding the matter to the Los Angeles County
Superior Court for an evidentiary hearing. | ER 49.

The Los Angeles County Superior Court appointed The Honorable Ronald S. Coen
as referee. Judge Coen conducted an evidentiary hearing as to Sanchez’s ineffective
assistance of counsel claims. 2 ER 126. On October 18, 2011, Judge Coen issued a report
concluding that the performance of Sanchez’s trial counsel, William Graysen, had been
professionally unreasonable but that his errors were not prejudicial. 1d. On July 23, 2012,
the Court of Appeal issued an Opinion and Order likewise concluding that Graysen had

been ineffective for (1) entering into a false stipulation and (b) failing to move to sever



Sanchez’s trial from that of co-defendant Jazmin Rossier. The Court of Appeal also held
that the errors were harmless. 1 ER 23.

B. Federal Court Proceedings

On October 22, 2013, Sanchez filed the instant petition in the federal district court
and simultaneously moved to stay the proceedings so that he could exhaust additional
claims. On April 2, 2014, the district court granted the motion to stay.

On August 4, 2014, the magistrate judge issued an order lifting the stay. On
August 11, 2015, the magistrate judge issued a report and recommendation that the
petition be denied. 1 ER 4. On October 19, 2015, the district court adopted the magistrate
judge’s findings and recommendations and denied the petition. 1 ER 1, 2. On October 22,
2015, the district court issued a certificate of appealability. 2 ER 124.

STATEMENT OF FACTS

A. The Murder and Attempted Murder

On September 6, 2003, at about 10:25 p.m., Manuel De La Rosa was standing in
front of a house on Bellevue Avenue in Los Angeles with his cousins Juan Monsivais,
Jose Mora and Albert Hernandez. De La Rosa had been a gang member but he was not
involved with a gang at the time. 5 RT 2177. Hernandez was a member of the Temple
Street gang. 5 RT 2218-19. Without warning, De La Rosa and Monsivais were shot. 5 RT
2177-2182, 2209. Monsivais died from a single gunshot wound. 9 RT 3305-06. De La

Rosa was hospitalized and recovered from his injuries. 5 RT 2184-85.



Hernandez told police that the shots were fired from a blue Toyota van occupied
by two Hispanic males. 5 RT 2216-17; 2251-2252. Hernandez could not identify the
shooters. 5 RT 2226-28.

At the time of the charged incident, Sanchez was seventeen years old and a senior
at Marshall High School. 21 RT 6922. He was also a member of the Red Shield subset of
the 18th Street gang. 21 RT 6935. The prosecutor’s argument that Sanchez was driving
the van at the time of the shooting was based on the testimony of three uncharged
accomplice witnesses who claimed they were inside the blue van at the time of the
shooting: Santos and David Kuk and Dorma Pedro Mendez. The prosecutor also called a
fourth accomplice, Norberto Pacheco, who testified that he and his mother supplied the
guns used during the drive by shooting.

B. Testimony of The Accomplice Witnesses

Prosecution witnesses Santos Kuk (“Little Kartoon”) and his older brother David
Kuk (“Big Kartoon) had been members of the Grandview subset of the 18th Street gang.
Santos Kuk was also an admitted crack dealer. 5 RT 2264-65. At the time of the
shootings, the Kuk brothers lived on the same block of Bellevue Avenue where the
shootings occurred. 5RT 2268, 2270-2271; 7TRT 2870. The Kuks had conflicts with the
Temple Street gang, which was the gang that controlled their neighborhood and which

was connected to the victims of the drive by shooting. 6 RT 2496-2500, 2504. Santos and



David Kuk admitted that they had repeatedly lied to the police about the charged events.
7 RT 2767-2788; 2794-95; 8 RT 3055-57; 8 RT 3055-57.

The Kuk brothers received relocation benefits ($1800 for rent and a deposit for
housing) in exchange for their testimony. They also were not prosecuted for their role in
the shootings. RT 2484-2485.

Prosecution witness Norberto Pacheco, who faced a potential life term for his
participation in the shootings, was permitted to plead guilty to manslaughter and received
a seventeen year determinate sentence in exchange for his testimony. RT 3960-3963; 4RT
1843; 9RT 3375; 3665-367. Pacheco admitted that he disliked Sanchez due to previous
disputes. 9 RT 3505; 10 RT 3638-39, 3654, 3742-43, 3693-94; 11 RT 3943-44, 3984.
During an interview, Pacheco had said he “hated” Sanchez. 10 RT 3654. Pacheco also
acknowledged that he had falsely told police that Sanchez had shot a man named Val
Rangel. 10 RT 3692. Pacheco admitted lying to the police numerous times during the
course of his interrogations about the charged incident. 10 RT 3634, 3692.

Prosecution witness Dorma Pedro Mendez received relocation benefits but
claimed at trial that she could not recall how much money she received. 12 RT 4279-
4280. Mendez also testified that she had been assured she would not be prosecuted for her
role in the shooting incident. 12 RT 4289-4290. She admitted she had repeatedly lied to

the police about the details of the shooting. 12 RT 4283, 4344. She also admitted that she



had handled a bag of ammunition in the van knowing that the group intended to shoot a
rival gang member. 12 RT 4295-96.

According to the accomplice witnesses, on September 6, 2003, the Kuk brothers
were at 10th Street and Albany with fellow gang members including appellant Bryan
Sanchez (“Smiley”), Sanchez’s then girlfriend and co-defendant Jazmin Rossier
(“Giggles”), co-defendants Rafael Fuentes (“Sniper”), Edgar Flores (“Mosco”) and Eric
Vasquez (“Trieste”) and Norberto Pacheco. RT . The group drank beer and smoked
marijuana. 5 RT 2277-79.

According to Pacheco, Sanchez proposed that they all go on a mission or a “jale,”
which the others understood as finding some enemies to shoot. 9 RT 3435. The Kuk
brothers said they knew there were some enemies from the Temple Street gang. 9 RT
3436. The Kuks lived in Temple Street gang territory and Santos Kuk had been beaten
and shot at by Temple Street gang members. 5 RT 2500, 2504, 2529.

The Kuk brothers got into a stolen blue van with Flores, Fuentes, Rossier,
Vasquez, Mendez and Sanchez. According to the Kuk brothers and Dorma Mendez,
Sanchez was driving. 5 RT 2295-2302, 12 RT 4233. The group intended to spray paint
graffiti for the Red Shield clique. 6 RT 2622. They met up with Pacheco, who gave
Fuentes two guns and ammunition in a laundry bag. 6 RT 2412-15; 7 RT 2907-08; 9 RT

3442-43; 12 RT 4239.



Pacheco’s mother had assisted Pacheco in obtaining the guns from their house and
transporting them to the group in the van. 9 RT 3439-41, 3639-40. Pacheco testified that
he had previously obtained the guns and the ammunition from Sanchez. 9 RT 3420, 10
RT 3967-68. Pacheco told the group there was an enemy gang member (a “piston”)
nearby and proposed that they kill him. 6 RT 2416-17, 6420-21; 12 RT 4247-48, 4297; 9
RT 3457-58; 11 RT 4018-19. At trial, Pacheco admitted he had told detectives “I lied
about Bryan Sanchez because | was not afraid of him.” RT 3953. He testified that, during
the investigation, he said “anything that came up to my head” about Sanchez because he
was not afraid that Sanchez would retaliate. RT 3954. When asked if he hated Sanchez
“that much,” Pacheco replied “I do.” Id.

Santos Kuk testified that Sanchez and Fuentes agreed that they should kill the
“piston.” 6 RT 2419; 7 RT 2720. Fuentes took a rifle and moved to the front passenger
seat. Flores, who was armed with a shotgun, sat next to Rossier in the middle of the van. 6
RT 2421-25; 7 RT 2720-23, 2427-29, 2447-49.

When the group found their intended victim, Sanchez told them not to shoot
because he was standing near a woman and child. 6 RT 2434-35; 12 RT 4248, 4249,
4250-5 1. The group eventually found Monsevais, Mora and Hernandez, who were
standing outside, drinking. Fuentes shouted an obscenity and fired from the front
passenger window. 6 RT 2452-53; 12 RT 4257. Flores tried to shoot but the shotgun

jammed. Rossier unsuccessfully tried to help Flores fire the gun. RT 3456-3457. After the



shooting, Sanchez dropped off all of his passengers except Rossier and Fuentes. 6 RT
2460-61.

C. Sanchez’s Arrest

Sanchez was arrested two days after the Bellevue shooting, in connection with a
separate gang related incident. According to prosecution witness Carlos (“Sneaky”)
Marroquin, Sanchez was a leader of a subset of the 18th Street gang at Marshall High
School, which included Marroquin and prosecution witness Norberto Pacheco. According
to Marroquin, Sanchez was upset that a rival gang called White Fence controlled
Marshall. Sanchez also wanted to send a “message” to White Fence before he went to
Mexico with his family. 13 RT 4567-71.

On September 8, 2006, Sanchez told Marroquin that he wanted to pick up some
“homies” and bring them back to Marshall. Sanchez said he wanted to do ““a big shit” (a
shooting) before he left for Mexico. 13 RT 4572-73, 4575-77, 4670-71.

Sanchez and Marroquin took a taxi to the same stolen blue van that had been used
for the Bellevue Avenue shooting. 13 RT 4582-84. The taxi driver testified that during
the drive, he overheard Sanchez on a cell phone telling someone to “get ready.” Sanchez
and Marroquin seemed furious, like they wanted to “get even.” 11 RT 4027-4030, 4056-
57.

Sanchez and Marroquin left in the blue van with Sanchez driving. Sanchez told

Marroquin that there were guns in a laundry bag in the back of the van. 13 RT 4584-4586.
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They picked up Pedro Aguilar. Sanchez said they were going to pick up Fuentes
(“Sniper”) and another gang member named Shorty who also had a gun. Sanchez said that
they would do some “‘shit” to White Fence at Marshall. Marroquin removed the guns
from the bag. 13 RT 4595-4601. The group saw gang member and government informant
James Felix (“Wicked”) and told him that they were going to do a “jale.”13 RT 4604-
4606, 4832, 4841-43, 4954-55.

At about 1:30 p.m., Los Angeles police officers stopped the blue van for a stop
sign violation. 15 RT 5130-31. The officers found a shotgun and a rifle in the van.
Sanchez had eight rounds of 22 caliber bullets in his pockets. 15 RT 5181, 5238-40. In
the van were also boxes of ammunition including shotgun shells and three 22 caliber
bullet casings. 15 RT 5137-41, 5149-51. The shotgun in the van was the weapon used to
kill Monsivais. 15 RT 5241. The bullet casings found in the blue van had also been fired
from the shotgun. Id.

A recording of a conversation between Sanchez and Aguilar (taken in the back of a
police car as they were driven to the station) was played for the jury. On the recording,
the two discussed what they should say to police and worried that others would think they
were “ratting.” Sanchez suggested they should “blame it on somebody.” He
acknowledged his fingerprints were on the guns and proposed they tell police that they
agreed to move the guns as a favor for another gang member. Aguilar said they should

instead say that someone asked them to move the van and did not tell them about the

11



guns. Sanchez agreed to do that but was concerned that his fingerprints were on the guns.
6 CT 1576-1588.

Pacheco testified that when he and Sanchez were in custody, Sanchez suggested
harming Vasquez and a woman named Roxana Ramos because they were potential
witnesses who might “rat” on them. 9 RT 3482-83, 3484-86.

D. Fingerprint Evidence

Sanchez’s fingerprints were found on the outside of the driver’s side window of
the blue van. 9 RT 3331-33. Aguilar’s fingerprint was found on the front passenger side
window. Fuentes’ fingerprint was found on the van’s sliding door. 9 RT 3336-3342. No
fingerprints were recovered from the guns or the bullet casings found in the van. 9 RT
3345, 3353. Police recovered eight fingerprints from the vehicle that were not identified.
9 RT 3349-3350.

E. Cell Phone Evidence

A cellular service representative testified about calls to a cell phone recovered
from the blue van that had voice mail service for Sanchez and Rossier. The cellular
service subscriber for that account was Rossier’s father.17 RT 5728-29, 5737; 16 RT
5453-54. At about 10:28 p.m. on September 3, 2003, which was about three minutes after
the shooting, there was an incoming call to the phone routed through a cellular service

tower that was about one half mile from the location of the shooting. About an hour later,
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a call was routed through a tower that was close to where Fuentes lived. 17 RT 5736-
5252.

F. The Vendome Street Incident

Over defense objections, the prosecution presented evidence of another shooting
that took place about four days before the charged incident, offered to prove motive,
identity, knowledge and plan. 3 RT 330. On August 29, 2003, Sanchez, Rossier, Fuentes,
Pacheco and fifteen year old Roxana Ramos went to a meeting called by Sanchez at the
apartment of another gang member known as “Little G.” 4 RT 1875-77, 1880-84, 9 RT
3380, 3410-13. They talked about tagging the Silver Lake area to expand their territory.
Sanchez had a handgun. 4 RT 1899-1900.

Ramos testified that after the meeting, she went to Silver Lake in a stolen van with
Sanchez, Fuentes, and Rossier. They parked near Vendome Street and spray painted 18th
Street gang graffiti over that of the rival Silver Lake gang. 4 RT 1900-1904, 1923-1924.

Val Rangel, the leader of the Silver Lake gang, approached the group and asked
Sanchez for his gang affiliation. When Sanchez replied that he was from “Wicked Side
18th Street,” Rangel pointed a gun at him and told him to prepare for his funeral. Sanchez
signaled Rossier to call Fuentes, who shot Rangel with a handgun before Rangel had an
opportunity to fire. 4 RT 1938-40, 2023, 2025; 21 RT 6989-90. Police later discovered

the stolen white van close to the area where Rangel was shot. 5 RT 2166-67. The van
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contained cans of black spray paint. 5 RT 2167. Sanchez’s fingerprints were later found
on the van. 9 RT 3318-20.

G. Gang Expert Evidence

A police gang expert testified concerning the history and activities of the 18th
Street gang and its subsets. 18 RT 6013-6035. The parties stipulated that Sanchez,
Aguilar, Flores, and Fuentes were all members of the 18th Street gang. 18 RT 6052,
6061-62.

The expert testified that the Vendome Street shooting and the Bellevue Avenue
Shooting both benefitted the 18th Street gang by demonstrating the gang’s willingness to
commit acts of violence on behalf of the gang. 18 RT 6117-6123.

H. Defense Alibi Evidence

Sanchez’s father, Fidel Sanchez, testified that he worked as a host and manager at
the Palermo restaurant. 3 ER 573. Fidel testified that Sanchez regularly came to the
Palermo to work with him on Saturdays. 3 ER 581. On the date of the shootings, Saturday
September 6, 2003, Sanchez had arrived at the Palermo restaurant with Fidel at about 11
a.m. 3 ER 565. Sanchez made pizzas and cleaned the restaurant until around 4:30 p.m. 3
ER 566. Sanchez came back to the restaurant with his girlfriend, co-defendant Jazmin
Rossier, at about 7:30 p.m. 3 ER 585. They had dinner and then went to a movie theater

adjacent to the restaurant. After the movie, they returned to the restaurant. Between 10:30
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and 11:00 p.m., Fidel drove Jazmin home and then he and Sanchez drove home. 3 ER
569.

Fidel acknowledged there were security video cameras in the restaurant. 3 ER 596.
However, he was not in charge of the video camera system and did not know how long
the video tapes were maintained before they were destroyed. 3 ER 606. He did not
remove the video tapes from the night of the shooting. 3 ER 596.

Fidel admitted that he had told police that Sanchez was with him on September 7,
2003, which was the night of a home invasion robbery. Sanchez later entered a guilty plea
to that robbery charge. 3 ER 570; 19 RT 6378; 6483-87.

Rigoberto Mendez Quinillo testified that he worked as a pizza maker at the
Palermo restaurant. According to Quinillo, Sanchez regularly worked at the Palermo on
Saturdays, although Mendez did not remember whether Sanchez was at the restaurant on
the night of September 6, 2003. Mendez testified that Sanchez was “always” at the
restaurant on Saturdays and that “he would always leave with his Dad.” 3 ER 614.

Larry Mendez testified that he worked as a cook at the Palermo restaurant. In
2003, around the time of the charged shooting incident, Sanchez would sometimes work
at the restaurant and take showers at Mendez’s home, which was around the corner from
the Palermo. 3 ER 618-619. Because so much time had passed, Mendez did not have a

specific recollection of the night of the shootings. However he usually saw Sanchez at the

15



Palermo on Saturdays and sometimes saw Sanchez and Rossier eat dinner there. They
often left with Sanchez’s father Fidel. 3 ER 616-634.

Sanchez testified that he had joined the 18th Street gang after running away from
home in March, 2003. 19 RT 6473-75. He later moved back in with his family. 19 RT
6475-6476. Sanchez denied that he was a leader of the Red Shield clique at Marshall
High School or that he had any authority in the 18th Street gang, as he had only recently
joined. 21 RT 6976. Sanchez said that he and Rossier had been dating since he was
fifteen years old. 21 RT 6923, 6933-6934. They were married at the time of trial. 21 RT
6923.

Sanchez described the Vendome Street incident where he, Rossier and others were
joyriding in a stolen van and “tagging” in the Silver Lake neighborhood. 21 RT 6961-
6970. That night, Fuentes had shot VVal Rangel after Rangel had pointed a gun at Sanchez
and threatened to kill him. 21 RT 6987-6991. Sanchez admitted he had initially told
detectives in a recorded interview that he knew about the shooting but would not discuss
it because he could not “rat.” 21 RT 6998-6999.

As for the charged Bellevue Avenue shooting, Sanchez denied that he was present
during those events. 19 RT 6508-09, 7006. Sanchez testified that he had worked at the
Palermo restaurant with his father from 11:00 a.m. on September 6, 2003, until about 4:30
p.m. 19 RT 6478-6482, 7006. He then showered at Larry Mendez’s house and met

Rossier at the Palermo at about 7 p.m. They went to a movie together and went back to

16



the restaurant at about 10 p.m. After dropping Rossier off at her home, Sanchez and his
father went back to their home at about 11 p.m. 19RT 6481-6483; 21RT 6914, 7006-
70009.

The first time he had met the Kuk brothers was on the date of his arrest, two days
after the Bellevue Avenue shootings. 21 RT 6946. On that date, Sanchez admitted he was
driving the stolen blue van. Norberto Pacheco had told him that his cousin “Lobo” had
stolen the van the night before. Sanchez wanted to use the van to pick up some additional
gang members to help them with a gang dispute at Marshall High School. 19RT 6497-
6499; 21RT 7042.

James Felix (a Hoover Street gang member and government informant), told
Sanchez that he would get some other gang members to back him up if Sanchez would
drop off some guns for him. 19RT 6502-6504; 21RT 6908-6909; 22RT 7222-7232. The
Kuk brothers brought the guns in a duffle bag and put them in the blue van. 22RT 7222-
7232. They gave Sanchez some bullets which he put in his pocket. 19 RT 6507. Sanchez
drove away in the van and was stopped by police shortly afterward. 19RT 6507-6508.

Sanchez admitted lying to police and speaking with Aguilar about making up a
story to tell the officers. 21RT 6907; 7040-7041, 7092-7095. Sanchez said he did that
because the van was stolen and it was against gang rules to “snitch.”. 21RT 6907, 7040-

7041, 7092-7093.
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l. Trial Counsel’s False Stipulation About Fidel Sanchez’s Alibi
Testimony

Trial counsel’s stipulation, which he personally read to the jury, was “The parties
stipulate that William Graysen was hired to be Bryan Sanchez’ (sic) attorney on
December 6, 2005. The first time Fidel Sanchez spoke with Mr. Graysen about being with
Bryan on the night of September 6, 2003, was on or shortly after March 1, 2008.” 3 ER
559-560. The stipulation was marked as defense Exhibit H. Id. On cross examination at
trial, Fidel Sanchez denied that the stipulation was true and insisted that he had told
Graysen about his alibi testimony “long” before trial. 3 ER 559-560; 590, 597-599.

J. Character Evidence

Defense counsel called Jack Klein, Sanchez’s former history teacher and football
coach at Marshall High School, to testify to Sanchez’s honesty and good character. 19 RT
6360-6384. Defense counsel also called Victoria Montes, who had been Sanchez’s
English teacher and his mentor for a service program at Marshall. 19 RT 6405-6420.
According to Montes, Sanchez was not capable of committing the charged offenses. She
acknowledged that he was a gang member but testified that he may have had to associate
with a gang in order to survive in the neighborhood. 19 RT 6425.

K. The Evidentiary Hearing Concerning Trial Counsel’s Conduct

Concurrent with his direct appeal, Sanchez filed a petition for a writ of habeas

corpus in the California Court of Appeal, arguing that he was denied effective assistance
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of counsel at trial because counsel: (1) entered into a false stipulation concerning Fidel
Sanchez’s alibi testimony and; (2) failed to move to sever Sanchez’s trial from his wife
Jazmin Rossier’s on grounds that her defense was antagonistic to Sanchez’s. Sanchez’s
petition also contended that the cumulative effect of counsel’s omissions denied Sanchez
a fair trial. The Court of Appeal denied Sanchez’s direct appeal on July 19, 2010. 1 ER
51. As to his petition for a writ of habeas corpus, on September 27, 2010, the Court of
Appeal issued an Order to Show Cause (1 ER 49)and remanded the petition to the trial
court for an evidentiary hearing. 2 ER 126.

L. The Referee Concluded That Trial Counsel’s Performance Was
Professionally Unreasonable

Graysen passed away before the evidentiary hearing. Il ER 129. After hearing the
testimony of witnesses concerning Sanchez’s habeas corpus claims, the trial court referee
concluded that Graysen’s stipulation about Fidel Sanchez’s alibi testimony was false.
Specifically, the referee concluded that Fidel Sanchez told Graysen about Sanchez’s alibi
at the latest, on January or February, 2007. The referee found that Fidel Sanchez had
spoken to Graysen’s associate, attorney David Piper, prior to that date:

Per the testimonies of Joanne Sanchez and Fidel Sanchez, Attorney Graysen was
told [about the alibi] during the initial meeting between Fidel Sanchez and Attorney
Graysen on September 20, 2005. Mr. Piper joined attorney Graysen’s firm June, 2006

(RT, p. 72) and first started working on petitioner’s case in January or February, 2007
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(RT p. 79.) It is reasonable to conclude, and the Court so finds, that Fidel Sanchez
informed attorney Graysen of the above mentioned statements before January, 2007.
| ER 44.

Citing the same testimony, the referee concluded that Fidel Sanchez “indicated a
willingness to testify well before the trial date in this case.” I ER 45. The referee also
found that Fidel “never indicated a refusal to testify.” Id. The referee concluded that Fidel
“repeatedly mentioned petitioner’s alibi and his part in the alibi” and that those
communications with Graysen occurred at the latest and most likely before January, 2007.
| ER 46 (emphasis in original).

The referee further found that Graysen did not tell the district attorney (Valerie
Salkin) about Fidel Sanchez’s alibi testimony until either the end of the state’s case or
after the state rested. I ER 46. When Salkin complained about Graysen’s discovery
violation, Graysen claimed that there was no violation because he had not had the
information earlier, i.e., he told Salkin, that Fidel had just told him that Sanchez was with
him at the time of the drive by shooting. Salkin had then threatened to call Graysen as a
prosecution witness if Fidel Sanchez testified that he told Graysen about his alibi
testimony long before trial. Accordingly, the false stipulation between Graysen and
Salkin was “a compromise to resolve the late discovery issue.” 1 ER 31.

The referee concluded that it was “inconceivable” that Graysen had been unaware

of Fidel’s testimony until after the start of trial on March 1, 2008. However, due to
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Graysen’s death and the lack of other evidence on that point, the referee did not make a
finding of fact concerning that question. | ER 46.

After the trial court referee also concluded that Rossier’s attorney, Kirt Hopson,
told Sanchez’s attorney [Graysen] prior to trial that Jazmin Rossier would not join in
Sanchez’s alibi defense. I ER 46-47. That point was “discussed and debated” among
counsel for all trial co-defendants. | ER 47. Because Graysen wasdeceased, there was
insufficient evidence for the referee to make any further factual findings as to Graysen’s
failure to seek severance of Sanchez’s trial from Rossier’s prior to trial. 1d.

Ultimately, as to Strickland’s performance prong, the referee concluded that
Graysen’s decision to enter into a false stipulation concerning Fidel Sanchez’s alibi
testimony and his failure to seek severance of Sanchez’s trial from Rossier’s “fell below
an objective standard of reasonableness.” I ER 47-48. The referee, relying on his own 27
years of experience as a trial judge and 11 years of experience as a prosecutor, found that
Graysen ‘“had no rational tactical purpose” for his “incompetent act and failure to act.” I
ER 47-48. The referee concluded that Sanchez had established the first element (the
performance prong) of the two part Strickland test. Id.

N. The Referee Found That Sanchez’s Defense Was Not Prejudiced

As to the Strickland prejudice prong, the referee relied on the Court of Appeal
Opinion to conclude that the trial evidence against Sanchez was “extremely strong.” I ER

48. Moreover, the referee found that “the stipulation concerning Fidel Sanchez was not
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such that it eviscerated petitioner’s case.” The referee cited the testimony of accomplices
connecting Sanchez to the crime, the fact that he was arrested two days later in the van
connected to the crime, and that the van contained the rifle that was used during the
shooting, along with shells fired by the same weapon. Id.
REASONS FOR GRANTING THE PETITION
I. THIS COURT SHOULD GRANT CERTIORARI BECAUSE THE
NINTH CIRCUIT’S DECISION CONFLICTS WITH THIS COURT’S

PRECEDENTS CONCERNING THE STANDARD FOR DETERMINING

PREJUDICE DUE TO INEFFECTIVE ASSISTANCE OF TRIAL
COUNSEL

A. The State Court of Appeal’s Analysis Conflicts With And
Unreasonably Applied Strickland When It Held That Sanchez Was
Required to Show That He Had An Unreliable or Fundamentally
Unfair Trial Due To His Counsel’s Errors
This Court should grant certiorari because the memorandum decision conflicts
with Strickland, which holds that a petitioner must show only that there was a “reasonable
possibility” of a different result at trial absent counsel’s errors. Strickland v. Washington,
466 U.S. 668, 689 (1984).
The Ninth Circuit Court of Appeal’s decision acknowledges that the state court
“initially indicated that Sanchez needed to prove he received an unreliable or
fundamentally unfair trial” and also acknowledge that is a “higher hurdle” than this

Court’s decision in Strickland imposed. App. 2. The Ninth Circuit’s decision conflicts

with Strickland when it holds that the state court “applied” the correct standard when the
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state court opinion plainly states that it is applying a standard that is incorrect and more
demanding than the correct “reasonable probability” standard.

The decision in this case conflicts with the Ninth Circuit’s published decisions that
have repeatedly held that when a state court decision applies an incorrect constitutional
standard, AEDPA deference does not apply and review of the state court decision is de
novo. Wade v Terhune, 202 F.3d 1190, 1197 (9th Cir. 2000); Weeden v. Johnson, 854
F.3d 1063, 1072 (9th Cir. 2017)(no AEDPA deference due where state court found that
the jury “might have” reached the same result despite defense counsel’s omission.)

The Strickland prejudice standard is also clearly established. In Williams v. Taylor,
529 U.S. 362 (2000), this Court Court reaffirmed that the prejudice standard for
ineffective assistance of counsel claims is the “reasonable probability” test in Strickland.
In Williams, the Court held that the Virginia Supreme Court erred in holding, like the
state court in this case, that the petitioner must show that his trial counsel’s errors made
his trial fundamentally unfair. Williams, at p. 391. The Virginia Supreme Court had held
that the Strickland prejudice prong was not satisfied based “ ‘on mere outcome
determination,” ” but also required a showing that the result was fundamentally unfair. Id.
at 371.

The state court’s own factual findings in this case demonstrate that Sanchez met
this Court’s reasonable probability test. The state court concluded that trial counsel’s error

in entering into a false stipulation at trial “significantly undermined” and “devastated”
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Fidel Sanchez’s credibility. It also concluded that trial counsel’s failure to move to sever
Sanchez’s trial from that of his co-defendant Jazmin Rossier had “surely weakened”
Sanchez’s defense. I ER 36-38.

The case against Sanchez was weak, as it was wholly dependent on the testimony
of accomplices who admitted they bought their own freedom or reduced charges with
their trial testimony. If the state court had actually applied the Strickland reasonable
probability standard, it should have concluded that Sanchez was prejudiced by trial
counsel’s errors. Because the memorandum decision is in conflict with this Court’s
decisions in Strickland and Williams, certiorari should be granted.

B. The State Courts Concluded Correctly That Trial Counsel’s

Conduct Was Professionally Unreasonable When He
Undermined Sanchez’s Alibi With a False Stipulation and When
He Failed to Move to Sever Sanchez’s Trial From That Of His
Wife, Jazmin Rossier

When a defendant alleges ineffective assistance of counsel, two elements must be
proved: (1) counsel's performance was objectively unreasonable and (2) but for counsel's
errors there is a “reasonable probability that the result of the proceeding would have been
different. Strickland v. Washington, 466 U.S. 668, 689 (1984).

1. The Court of Appeal Opinion
On July 23, 2012, the California Court of Appeal denied Sanchez’s habeas corpus

claim of ineffective assistance of trial counsel in a reasoned decision. The Court of

Appeal agreed with the referee that trial counsel’s failure to move for severance and his
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decision to enter into a false stipulation concerning Fidel Sanchez’s testimony fell below
an objective standard of professional reasonableness. 1 ER 36-37.

The Court of Appeal quoted from the prosecutor’s remarks during closing
argument where she emphasized that Graysen had stipulated that Fidel Sanchez “never
told Mr. Graysen he was part of this alibi until during the last month. You heard a
stipulation Mr. Graysen had this case for like two years.” 1 ER 36. The prosecutor had
also argued that Fidel was “just coming in and trying to create an alibi.” For all of those
reasons, the Court of Appeal concluded that the false stipulation had “significantly
undermined” Fidel Sanchez’s alibi testimony. 1 ER 36.

As to trial counsel’s failure to seek severance of Sanchez’s trial from that of his
wife, Jazmin Rossier, the Court of Appeal acknowledged that Rossier’s lawyer had
presented a defense that undermined Sanchez’s alibi testimony and agreed with the trial
court referee’s conclusion that Graysen’s failure to move to sever Sanchez’s trial from
Rossier’s was professionally unreasonable. 1 ER 39.

The Court of Appeal also found that there was a reasonable probability that a
motion to sever Sanchez’s trial from Rossier’s would have been granted.

The Court of Appeal reasoned:

Here, in his closing argument, Hopson [Rossier’s counsel] failed to even

mention Sanchez’s alibi defense, which would have exonerated Rossier as

well — a conspicuous silence that surely weakened whatever persuasive

force Sanchez and his father’s testimony may otherwise have had.

1ER 38.
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The Court of Appeal also concluded that a motion to sever Sanchez’s trial would
have been “well within the trial court’s discretion” and would have complemented
Rossier’s motion to sever her trial from that of the remaining co-defendants. 1 ER 39.
However, the Court of Appeal found that Hopson had not conceded that Rossier was in
the van during the shooting. Hopson argued only “that the People’s accomplice witnesses,
whose credibility he vigorously attacked, testified only that Rossier had accompanied
Sanchez that evening without any prior knowledge that a shooting had been planned:
Rossier was just “with her boyfriend.” 1 ER 38. The Court of Appeal concluded that
Rossier’s defense was not antagonistic to nor irreconciliable with Sanchez’s defense. 1d.

The Court of Appeal also concluded that Sanchez’s defense was not prejudiced by
trial counsel’s conduct:

To be sure, Graysen’s deficient lawyering compromised Sanchez’s alibi

defense. Had he timely identified Fidel Sanchez as a witness and

successfully moved for a severance of Sanchez’s trial from Rossier’s (a

possible but by no means inevitable result) the jury would not have heard

the stipulation that devastated Fidel Sanchez’s credibility or been exposed

to Rossier’s implicit denial of her role in Sanchez’s proffered alibi. But we

are persuaded that a somewhat stronger alibi would not have had any

impact on the outcome of this trial and counsel’s errors do not undermine

our confidence in the outcome.

1 ER 39-40. Ultimately, the Court of Appeal concluded that Sanchez had not shown

prejudice because his trial was “fundamentally fair” and his convictions were “reliable.” 1

ER 41.
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2. This Court Should Review Strickland’s Prejudice Prong De Novo,
Because The Court of Appeal Unreasonably Applied Strickland When
It Required Sanchez to Prove That His Trial Was Unreliable” or
“Fundamentally Unfair”

When a habeas corpus petition alleges ineffective assistance of counsel, the court
must apply Strickland's prejudice standard and should not engage in a separate Brecht
analysis. ! Prejudice exists if “there is a reasonable probability that, but for the counsel's
unprofessional errors, the result of the proceeding would have been different.”
Strickland, supra at 694. A reasonable probability is a probability sufficient to undermine
confidence in the outcome.” Id; Hardy v. Chappell, 832 F.3d 1128 (9" Cir. 2016);Crace
v. Herzog, 798 F.3d 840 (9" Cir. 2015).

When a state court unreasonably applies clearly established constitutional law or
applies a standard that is contrary to the Supreme Court’s constitutional decisions, the
federal court must then resolve the [constitutional] claim without the deference AEDPA
otherwise requires.” 28 U.S.C. § 2254 (d)(1);Panetti v. Quarterman, 551 U.S. 930, 948
(2007); Deck v. Jenkins, 768 F.3d 1015, 1024 (9th Cir. 2014).

Here, citing Strickland and state law, the Court of Appeal held that to establish
prejudice due to trial counsel’s deficiencies, Sanchez was required to prove that he

received a trial that was “unreliable” or “fundamentally unfair.” 1 ER 39 (citing

Strickland and In re Visciotti (1996) 14 Cal. 4™ 325, 352; In re Harris (1993) 5 Cal.4th

! Brecht v. Abrahamson, 507 U.S. 619, 623 (1993)
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813, 833.) The Court of Appeal’s decision is contrary to Strickland’s prejudice prong,
because the “unreliable or fundamentally unfair” standard is much higher standard than
Strickland’s “reasonable probability” of a different result.

This case is comparable to Hardy v. Chappell, supra, where the California
Supreme Court “employed a standard of review which was significantly harsher than the
clearly established test from Strickland.” Hardy, 832 F.3d at p. 1137. In Hardy, the
California Supreme Court recited the Strickland prejudice standard correctly but then in
its application “abandoned it — replacing it with a substantial evidence standard.” Id.
Because the California Supreme Court applied an erroneous substantial evidence standard
when it reviewed the prejudice arising from trial counsel’s errors, this Court reviewed
Hardy’s constitutional claim de novo. Id.

In this case, the California Court of Appeal made the same error as the California
Supreme Court in Hardy. Although the Court of Appeal cited to Strickland, it placed an
additional burden on Sanchez, specifically, one that required him to demonstrate not only
a reasonable probability of a different outcome, but that the result of counsel's errors
rendered his trial unreliable or fundamentally unfair. 1 ER 39; See Goodman v. Bertrand,
467 F.3d 1022, 1028 (7th Cir.2006) ( state court applied an incorrect prejudice analysis
where “it reasoned that Goodman failed to show that his second trial was fundamentally

unfair or unreliable ).
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Moreover, the Court of Appeal’s application of the prejudice test in this case, as in
Hardy, erroneously focused on whether there was substantial evidence supporting
Sanchez’s conviction. 1 ER 39-41. Hardy emphasizes that the substantial evidence test
employed by the California courts is contrary to Strickland’s “reasonable probability”
standard. Hardy, at p. 1137.

For example, in this case the Court of Appeal held that the evidence that Sanchez
participated in the drive by shooting was “extremely strong” and that his alibi was
“unconvincing” even absent counsel’s errors. 1 ER 41. The Court of Appeal relied on the
testimony of various accomplice witnesses and on Sanchez’s arrest two days after the
shooting, when he was found in the blue van with the murder weapon in the vehicle. 1 ER
41. That analysis is focused on the sufficiency of the evidence supporting the convictions
and fails to address whether there was a reasonable probability of a different result.

For all of these reasons, the Court of Appeal applied an incorrect legal standard
when it focused on the sufficiency of the evidence supporting the conviction and whether
the trial was reliable or fundamentally fair. This Court should review the issue of
prejudice de novo under the Strickland reasonable probability standard. As set forth in
more detail below, the Court of Appeal’s findings of fact concerning the damaging effects
of trial counsel’s errors demonstrate that Sanchez was prejudiced under a correct

application of the Strickland prejudice standard.
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3. The Court of Appeal Unreasonably Determined The Facts When It
Held That Sanchez’s Defense Was Not Prejudiced By Trial Counsel’s
Errors

The AEDPA does not bar habeas corpus relief if the last reasoned state court
decision unreasonably determined the facts relevant to the petitioner’s claim. 28 U.S.C. §
2254(d)(2). Bruce v. Terhune, 376 F.3d 950, 954 (9th Cir.2004); Taylor v. Maddox, 366
F.3d 992, 999 (9th Cir.2004). "[S]uch a challenge may be based on the claim that the
finding is unsupported by sufficient evidence, that the process employed by the state court
Is defective, or that no finding was made by the state court at all." Taylor, 366 F.3d at 999
(internal citations omitted).

A fact finding may be objectively unreasonable when the state courts "plainly
misapprehend or misstate the record in making their findings” as to material facts or
where the state court "has before it, yet apparently ignores, evidence that supports
petitioner's claim." Taylor, 366 F.3d at 1000-01.

Here, in addition to the Court of Appeal’s failure to correctly recite and apply the
Strickland prejudice standard, the Court of Appeal unreasonably determined the facts
when it held that Sanchez suffered no prejudice due to trial counsel’s errors. The Court of
Appeal’s ultimate conclusion contradicted its own findings of fact concerning the

prejudicial impact of trial counsel’s deficient performance. For example, the Court of

Appeal’s conclusion that trial counsel’s errors were harmless is contrary to its Statements
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that trial counsel’s false stipulation had ““significantly undermined” and “devastated ”
Fidel Sanchez’s credibility. 1 ER 36, 39.

Given those conclusions, the Court of Appeal should have found that the false
stipulation was prejudicial. Instead, the Court of Appeal relied on the lack of “physical
evidence” supporting Sanchez’s alibi that he was working with his father at the Palermo
restaurant and attending a movie with Rossier on the night of the shootings, i.e., the Court
of Appeal suggested that Sanchez’s alibi was weak because there was no evidence of a
time card or paycheck from the Palermo restaurant and no movie ticket stubs or security
videotapes, “even though the restaurant had security cameras.” 1 ER 40.

The Court of Appeal’s emphasis on the lack of physical evidence supporting
Sanchez’s alibi was objectively unreasonable. First, Sanchez worked at the restaurant on
Saturdays informally. 3 ER 581, 583, 612, 614. Fidel testified that Sanchez was not an
employee of the restaurant and that he paid his son from his own earnings. 3 ER 565. As a
result, it was unreasonable to conclude that Sanchez’s alibi was false because he could
not produce a timecard or paycheck from the restaurant. 1 ER 40.

Moreover, the testimony concerning security video cameras at the Palermo did not
undermine Sanchez’s alibi because there was no evidence that the cameras where in a
position where they would have captured images of Sanchez working in the restaurant,

making pizza and sweeping floors. 3 ER 596.
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It was also objectively unreasonable to conclude that Sanchez’s alibi was weak
because he did not produce ticket stubs for the movie he attended with Rossier on the
night of the shootings. Film ticket stubs are generally useless after the film is over. There
was no evidence that Sanchez knew that he would be required to account for his activities
that night or that he had any other reason to have retained the ticket stubs for the film he
attended with Rossier.

The Court of Appeal also found that Fidel Sanchez’s alibi testimony was “highly
suspect” because he did not initially tell police officers that his son was with him on the
day of the murder and because he had also provided an alibi for a home invasion robbery
that his son had committed the day after the drive by shooting. 1 ER 40. Because Sanchez
subsequently plead guilty to the robbery offense, the Court of Appeal found that there was
“serious doubt” as to Fidel Sanchez’s veracity.1 ER 40.

The Court of Appeal’s analysis is flawed because Fidel Sanchez’s testimony that
his son worked with him at the Palermo on Saturdays was corroborated by the testimony
of an unbiased witness, Rigoberto Mendez Quinillo. 3 ER 612-614. Quinillo testified that
he had been employed as a pizza maker at the Palermo since 1989. He did not recall the
precise night in question, but he verified that Sanchez always worked at the Palermo on
Saturday evenings with his father Fidel. When pressed by the prosecutor, Quinillo said

[Sanchez] was always there on Saturdays with his Dad.” 3 ER 613. Quinillo later
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reiterated “I work all Saturdays and I always saw [Sanchez] there.” 3 ER 614. Quinillo
also testified that “his Dad would drive him” on those days. 3 ER 614.

There was no evidence that Quinillo had any reason to lie to assist Sanchez. As a
result, even if Fidel Sanchez’s testimony was suspect, Sanchez’s alibi defense was viable
because it was corroborated by the testimony of an unbiased witness.

In applying the erroneous sufficiency of the evidence standard, the Court of
Appeal also reasoned that Sanchez was not prejudiced because the jury had accepted the
testimony of accomplice witnesses (the Kuk brothers, Dorma Pedro Mendez and Norberto
Pacheco) even though their credibility was vigorously challenged and the trial court had
instructed the jury to consider the testimony of accomplice witnesses with caution. 1 ER
40-41. The Court of Appeal’s analysis on that point is objectively unreasonable.

First, the weakness of the accomplice witness testimony should have weighed in
favor of Sanchez’s argument that he was prejudiced by counsel’s errors. Strickland, 466
U.S. at 695-96 (a “verdict or conclusion only weakly supported by the record is more
likely to have been affected by errors than one with overwhelming record support”.) The
prosecutor’s argument that Sanchez was driving the van from which the shots were fired
was wholly dependent on the word of witnesses who admitted that they had lied
repeatedly and sometimes under oath concerning the same incident. For example,
Pacheco initially told police that Sanchez had given him bullets, then reversed himself
and admitted that was a lie. RT 3951. Pacheco testified at trial that he had falsely accused
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Sanchez because he (Pacheco) wasn’t afraid of him. RT 3953-54. Santos Kuk admitted
that he “lied about everything” and “told a lot of lies” when first interviewed by the police
about the Bellevue Street shooting. RT 2501, 2512, 2767. Dorma Pedro Mendez admitted
that she had lied when she testified about the case at a previous hearing. RT 4283, 4285-
4286.

Moreover, all of the accomplice witnesses conceded that they had received
benefits from the prosecution in exchange for their testimony. Norberto Pacheco, who
admitted he faced the possibility of a life term for supplying the guns used in the drive by
shootings was permitted to plead guilty to manslaughter and received a 17 year
determinate term. RT 3640-3641. Pacheco’s mother, who had assisted Pacheco in
supplying the guns used in the shootings was not prosecuted. RT 3640. Dorma Pedro
Mendez was not prosecuted for her role in the shootings and she received $1800 to
relocate. Santos Kuk admitted he feared prosecution for his presence in the van during the
shootings. RT 2480-2481, 2483. He and his brother David were not prosecuted and they
received relocation benefits in exchange for their inculpatory testimony. RT 2262; 2484;
2488-2489.

In addition to their admitted lies, the accomplice witnesses were often prompted
by the prosecutor concerning the details of their testimony The trial judge repeatedly
sustained defense objections when the prosecutor elicited their testimony by way of
leading questions. E.g. RT 2429, 2475, 2477, 2487, 2490, 2805, 2896, 2906, 2913.
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Defense counsel also protested that the prosecutor was signaling her approval and
disapproval of the accomplice’s testimony by shaking and nodding her head at them while
they were testifying. The trial court admonished the prosecutor for that behavior and
asked her to “stop it.” RT 3729.

The Court of Appeal turned the Strickland prejudice rule on its head when it held
that, because the jury ultimately accepted the testimony of biased and unreliable
witnesses, trial counsel’s errors had no effect on the verdict. 1 ER 40-41. The evidence
that the prosecution witnesses were dishonest and motivated by their own interest in
avoiding prosecution should have weighed in Sanchez’s favor.

Finally, the Court of Appeal concluded that forensic evidence, while “certainly not
conclusive did link Sanchez to the Bellevue Avenue drive by shootings.” 1 ER 41. The
Court of Appeal reasoned that Sanchez was arrested two days later in the stolen van used
in the shootings with the murder weapon still inside the vehicle. Moreover the cell phone
in Sanchez’s possession at that time (which belonged to Rossier’s father) had been in the
vicinity of the shootings when they occurred. 1 ER 41-42. The Court of Appeal conceded
that the records did not establish who had the phone at that time or who placed the calls, it
reasoned that the inference that it was either Sanchez or Rossier was strong and that either
scenario eviscerated Sanchez’s defense. 1 ER 41.

The Court of Appeal’s analysis of those facts was, again, focused not on
Strickland’s reasonable probability standard but on a sufficiency of the evidence standard
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that is inapplicable. The forensic evidence did not contradict Sanchez’s alibi and as the
Court of Appeal conceded, it could not have conclusively established his guilt. I ER 41.

4, Because There Was a Reasonable Probability of a Different Result
Absent Counsel’s Errors, Sanchez Should Receive a New Trial

A reviewing court must consider the cumulative prejudicial effect of multiple trial
errors in determining whether habeas relief is warranted. Phillips v. Woodford, 267 F.3d
966, 985 (9th Cir. 2001). In this case, the Court of Appeal failed to adequately weigh the
cumulative impact of counsel’s false stipulation combined with counsel’s failure to move
to sever Sanchez’s trial from Rossier’s. By personally reading the false stipulation to the
jury, trial counsel stepped out of his role as Sanchez’s lawyer, essentially testified for the
prosecution and impeached his client’s primary alibi witness. The jury could not have
possibly credited any of the alibi testimony after trial counsel himself contradicted the
witness’s sworn testimony.

The prejudice from trial counsel’s malfeasance was compounded by Rossier’s
implicit denial of Sanchez’s testimony. Their joint trial unfairly undermined Sanchez’s
alibi because the jury knew that Sanchez and Rossier were married by the time of trial.
Because Sanchez’s alibi testimony was implicitly denied by his wife and falsely
impeached by his trial lawyer, the jury could not have given fair consideration to
Sanchez’s alibi defense.

Ultimately, there were flaws in the case presented by both the prosecution and the

defense. However, there is at least a reasonable likelihood of a different result had Fidel
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Sanchez’s testimony not been impeached by Sanchez’s lawyer and had Rossier not
implicitly denied that she was with Sanchez at the time of the shootings.

In summary, the Court of Appeal’s holding that Sanchez suffered no prejudice
from his trial counsel’s deficient performance should be reversed. The deferential
AEDPA standard should not apply because the Court of Appeal relied on a fundamental
fairness and sufficiency of the evidence standard instead of determining whether there
was a “reasonable probability” of a different result due to counsel’s errors. Moreover, the
Court of Appeal unreasonably determined the facts when it held that the jury’s ultimate
acceptance of the biased and inconsistent testimony of admittedly dishonest accomplice
witnesses somehow established that counsel’s errors were harmless. Under Strickland, the
weaknesses in the prosecution’s case weigh in favor of a finding that counsel’s errors
were prejudicial.

CONCLUSION
For the reasons set forth above, this Court should grant certiorari and grant the writ.
Dated:

Respectfully submitted,

Stephanie M. Adraktas
CJA Appointed Attorney for Petitioner
Bryan Sanchez
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FILED

UNITED STATES COURT OF APPEALS NOV 17 2017
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
BRYAN SANCHEZ, No. 15-56742
Petitioner-Appellant, D.C. No.
2:13-cv-07810-PA-MRW
V. Central District of California,
Los Angeles
RAYMOND MADDEN,
Respondent-Appellee. ORDER

Before: REINHARDT, KOZINSKI, and CHRISTEN, Circuit Judges.

The panel has unanimously voted to deny Petitioner-Appellant Bryan
Sanchez’s petition for panel rehearing and petition for rehearing en banc.

The full court has been advised of Petitioner-Appellant’s petition for
rehearing en banc, and no judge of the court has requested a vote on the petition for
rehearing en banc. Fed. R. App. P. 35.

The petition for panel rehearing and the petition for rehearing en banc are

DENIED.
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FILED

NOT FOR PUBLICATION
OCT 04 2017
UNITED STATES COURT OF APPEALS MOLLY & DWYER, CLERK
FOR THE NINTH CIRCUIT
BRYAN SANCHEZ, No. 15-56742
Petitioner-Appellant, D.C. No.
2:13-cv-07810-PA-MRW
V.
RAYMOND MADDEN, MEMORANDUM"

Respondent-Appellee.

Appeal from the United States District Court
for the Central District of California
Percy Anderson, District Judge, Presiding

Argued and Submitted August 7, 2017
Pasadena, California

Before: REINHARDT, KOZINSKI, and CHRISTEN, Circuit Judges.

1. The California Court of Appeal’s decision was not contrary to Strickland
v. Washington, 466 U.S. 668 (1984). Although the state court initially indicated
that Sanchez needed to “prove he received an unreliable or fundamentally unfair

trial”—a higher hurdle than Strickland’s prejudice standard imposes—the court

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
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correctly applied Strickland in its analysis. “[I]t is the application, not the
recitation of a standard that matters for § 2254(d) purposes.” Hardy v. Chappell,
849 F.3d 803, 819 (9th Cir. 2016).

2. The state court did not unreasonably conclude that Sanchez was not
prejudiced by his lawyer’s deficient performance. Given the evidence that
contradicted Sanchez’s father’s alibi testimony, we cannot say that all fairminded
jurists would conclude that the state court’s prejudice decision was wrong. See
Harrington v. Richter, 562 U.S. 86, 101 (2011) (“A state court’s determination that
a claim lacks merit precludes federal habeas relief so long as ‘fairminded jurists
could disagree’ on the correctness of the state court’s decision.”).

3. Sanchez alternatively characterizes the state court’s decision as being
based on an unreasonable determination of the facts. The state court reviewed the
evidence presented at Sanchez’s trial and concluded that “a somewhat stronger
alibi would not have had any impact on the outcome.” That determination was not
unreasonable for the reason discussed above.

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

BRYAN SANCHEZ, Case No. CV 13-7810 PA (MRW)

Petitioner,

JUDGMENT
V.

W. MONTGOMERY, Warden,

Respondent.

Pursuant to the Order Accepting Findings and Recommendations of the
United States Magistrate Judge,
IT IS ADJUDGED that the petition is denied and this action is dismissed

with prejudice. i N\
WM% -

HON. PERCY ANDERSON
UNITED STATES DISTRICT JUDGE

DATE: October 19, 2015
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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

BRYAN SANCHEZ,

Petitioner,

V.
W. MONTGOMERY, Warden,

Respondent.

Pursuant to 28 U.S.C. § 636, the Court reviewed the petition, the records on
file, and the Report and Recommendation of the United States Magistrate Judge.
Further, the Court engaged in a de novo review of those portions of the Report to

which Petitioner objected. The Court accepts the findings and recommendation of

the Magistrate Judge.

Case No. CV 13-7810 PA (MRW)

ORDER ACCEPTING FINDINGS
AND RECOMMENDATIONS OF
\EJUNDI-(I:JEED STATES MAGISTRATE
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IT IS ORDERED that Judgment be entered denying the petition and

dismissing this action with prejudice. | SN
m//a -

HON. PERCY ANDERSON
UNITED STATES DISTRICT JUDGE

DATE: October 19, 2015

PETITIONER'S APPENDIX - 6



O© 0 3 & »n B~ W N =

N NN N NN N N N M e e e e e e
o I O »n B~ W NN = O VW 0O N O MR W D= O

Case 2:13-cv-07810-PA-MRW Document 44 Filed 08/11/15 Page 1 of 18 Page ID #:49

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
BRYAN SANCHEZ, Case No. CV 13-7810 PA (MRW)
.. REPORT AND RECOMMENDATION
Petitioner, OF UNITED STATES MAGISTRATE
JUDGE
V.

W. MONTGOMERY, Warden,
Respondent.

This Report and Recommendation is submitted to the Honorable
Percy Anderson, United States District Judge, pursuant to 28 U.S.C. § 636 and
General Order 05-07 of the United States District Court for the Central District of
California.

I. SUMMARY OF RECOMMENDATION

Petitioner was convicted for his role in a gang-related shooting. The state
appellate court concluded that Petitioner’s lawyer provided deficient performance

at trial. However, the court further concluded that Petitioner was not prejudiced as
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a result of the lawyer’s conduct. The state courts subsequently rejected Petitioner’s
other claims of attorney, evidentiary, and instructional error at trial.

On federal habeas review, the Court concludes that the state court decisions
were not contrary to, nor unreasonably applied, clearly established federal law.
Accordingly, the Court recommends that the Petition be denied.

II. FACTS AND PROCEDURAL HISTORY

Petitioner was a member of the 18th Street gang in Los Angeles. This
criminal case arose from a bloody week in which several gang members —
including Petitioner — participated in the following series of violent events:

. A shooting at Vendome Street during which a rival gang member was
killed. Petitioner was present at the scene of the killing, but was not
criminally charged.

. A drive-by incident at Bellevue Avenue during which several
opposing gang members were shot. Petitioner was convicted of
murder and attempted murder for acting as the driver of the vehicle.
These convictions are the subject of this habeas action.!

. The arrest of Petitioner and other armed 18th Street gang members
who were on their way to Marshall High School to attack opposing
gang members. Petitioner was convicted of conspiracy to commit
murder; the state court vacated this conviction on appeal.

A. Trial and Direct Appeal

Petitioner and four gang colleagues were tried jointly. In a lengthy trial, the
jury heard testimony from several cooperators, other gang members, victims, and

other witnesses. The jury convicted Petitioner for his role in the Bellevue Avenue

! The Court previously denied habeas relief for one of Petitioner’s co-

defendants (the shooter in the Bellevue Avenue incident). Fuentes v. McDonald,
CV 11-1912 PA (MRW) (C.D. Cal.). Petitioner’s specific claims do not overlap
with those that Fuentes raised on federal habeas review.

PETITIONER'S APPENDIX - 8
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and Marshall High School incidents. The trial court sentenced Petitioner to an
aggregate term of sixty years to life.

Petitioner and his co-defendants jointly appealed. In a 71-page reasoned
decision, the California Court of Appeal vacated Petitioner’s conviction as to the
Marshall High School offense. (Lodgment # 1.) The appellate court affirmed
Petitioner’s convictions regarding the Bellevue Avenue murder. (Id. at 2-3, 70-
71.) The California Supreme Court summarily denied review of decision.
(Lodgment # 6.)

B. Habeas Proceedings

Concurrent with his direct appeal, Petitioner filed a habeas petition with the
California Court of Appeal alleging ineffective assistance by his trial lawyer.
(Lodgment # 7.) The appellate court ordered the trial court to hold an evidentiary
hearing on several issues. (Lodgment # 18.)

Petitioner’s trial attorney died before the hearing began. Nevertheless, a
Superior Court judge heard testimony from the prosecutor, several other defense
lawyers, and members of Petitioner’s family. The trial court concluded that
Petitioner’s lawyer provided deficient performance by (a) entering into a
stipulation with the prosecution and (b) failing to seek severance of Petitioner’s
case, both of which served to undermine Petitioner’s alibi defense (discussed
below). (Lodgment # 20.)

The appellate court accepted the trial court’s factual conclusions. Even so,
the court denied habeas relief in a reasoned decision. (Lodgment # 24.) The state
supreme court subsequently denied habeas review without comment. (Lodgment
#26.)

Petitioner filed this federal action. He simultaneously sought and received a

stay of the action to exhaust additional claims in state court. (Docket# 1, 3, 18.)

PETITIONER'S APPENDIX - 9

Case 2:13-cv-07810-PA-MRW Document 44 Filed 08/11/15 Page 3 of 18 Page ID #:500




© &0 39 O »n K~ W NN =

N N NN N N N N N M e e e e e e e e
O I O »n B~ W NN = O VOV 0O N O NP WD = O

Case 2:13-cv-07810-PA-MRW Document 44 Filed 08/11/15 Page 4 of 18 Page ID #:501

The state appellate and supreme courts denied habeas relief on those new claims
without comment. (Lodgment # 31, 33.)
III. DISCUSSION

A.  Standard of Review Under AEDPA

Petitioner’s claims are subject to the provisions of the Antiterrorism and
Effective Death Penalty Act (AEDPA). Under AEDPA, federal courts may grant
habeas relief to a state prisoner “with respect to any claim that was adjudicated on

the merits in State court proceedings” only if that adjudication:

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the
United States; or §2) resulted in a decision that was based
on an unreasonable determination of the facts in light of
the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

In a habeas action, this Court generally reviews the reasonableness of the

state court’s last reasoned decision on a prisoner’s claims. Murray v. Schriro, 746
F.3d 418, 441 (9th Cir. 2014). Here, the California Court of Appeal’s opinion on
direct appeal (Lodgment # 1) is the last reasoned decision for the evidentiary and
jury instruction claims raised in Grounds Seven and Eight. The appellate court’s
opinion on state habeas review (Lodgment # 24) is the last reasoned decision on
the alibi-related ineffective assistance claims raised in Grounds Four and Five.
Those decisions will be reviewed for reasonableness. Ylst v. Nunnemaker,

501 U.S. 797, 803-04 (1991).

Petitioner’s remaining claims of ineffective assistance (Grounds One, Two,

and Three) are subject to a different analysis.”> The state supreme court denied

2 So too is Petitioner’s claim of cumulative error based on the various

assertions of ineffective assistance (Ground 6). Petitioner did not present or
exhaust that claim in state court. However, a federal court may consider and deny
an unexhausted claim where the claim is not colorable. See 28 U.S.C.

§ 2254(b)(2); Cassett v. Stewart, 406 F.3d 614, 624 (9th Cir. 2005). When

PETITIONER'S APPENDIX - 10
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those claims without explanation. (Lodgment # 33.) The Court presumes that
decision was on the merits “in the absence of any indication or state-law principles

to the contrary.” Harrington v. Richter, 562 U.S. 86, 99 (2011). Because the state

court’s decision was “unaccompanied by an explanation” of its reasoning, AEDPA
requires the Court to perform an “independent review of the record” to determine
“whether the state court’s decision was objectively unreasonable.” 1d. at 98.
When the state court does not explain the basis for its rejection of a prisoner’s
claim, a federal habeas court “must determine what arguments or theories [ ] could
have supported the state court’s decision” in evaluating its reasonableness. 1d.
at 102.

Overall, AEDPA presents “a formidable barrier to federal habeas relief for
prisoners whose claims have been adjudicated in state court.” Burt v. Titlow,

U.S.  ,134S.Ct. 10,16 (2013). The federal statute presents “a difficult to meet

[ ] and highly deferential standard for evaluating state-court rulings, which
demands that state-court decisions be given the benefit of the doubt.” Cullen v.

Pinholster, U.S.  , 131 S.Ct. 1388, 1398 (2011) (quotations omitted). On

habeas review, AEDPA places on a prisoner the burden to show that the state
court’s decision “was so lacking in justification that there was an error well
understood and comprehended in existing law beyond any possibility for
fairminded disagreement.” Richter, 562 U.S. at 103.

Put another way, a state court determination that a claim lacks merit
“precludes federal habeas relief so long as fairminded jurists could disagree” on

the correctness of that ruling. Id. at 101. Federal habeas corpus review therefore

employing this procedure, the federal habeas court reviews such unexhausted
claims de novo, rather than applying AEDPA’s deferential standard of review.
Lewis v. Mayle, 391 F.3d 989, 996 (9th Cir. 2004); Pirtle v. Morgan, 313 F.3d
1160, 1167 (9th Cir. 2002).
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serves as “a guard against extreme malfunctions in the state criminal justice
systems, not a substitute for ordinary error correction through appeal.” Id. at 102.

B. Ineffective Assistance of Counsel (Grounds 1-5)

Petitioner contends that his trial lawyer was ineffective based on the
lawyer’s handling of Petitioner’s alibi defense and the alleged failure to investigate
and present exculpatory evidence.

1.  Facts

The prosecution’s theory of the case was that Petitioner drove his fellow
gang members to the Bellevue Avenue shooting. The prosecution also sought to
prove that Petitioner’s girlfriend (co-defendant Rossier) was in the vehicle at the
time. Evidence supporting this theory included testimony from several cooperating
gang members in the van, cell phone records, fingerprint evidence, and Petitioner’s
post-arrest admissions. (SRT at 2277-2302; 7RT at 2884-85; 12RT at 4232-33;
ORT at 3318-24, 3336-42.)

a) The Alibi Testimony and Stipulation

Petitioner contends that his trial lawyer was ineffective in asserting an alibi
defense for Petitioner. Petitioner testified in his own defense. On the evening of
the shooting, Petitioner claimed that he worked at a restaurant with his father, went
to the movies with his girlfriend, and then drove home with his father. (Lodgment
#24 at 6.) Petitioner’s father provided similar testimony at trial to corroborate
Petitioner’s alibi.

The prosecutor protested that the defense did not properly disclose this
evidence regarding Petitioner’s alibi. As a remedy for this apparent discovery
violation, the prosecution and Petitioner’s attorney stipulated that the father waited
until the eve of trial to come forward with his statement regarding Petitioner’s

actions on the night of the killing. (Id. at 6-7.)

PETITIONER'S APPENDIX - 12
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In fact, as the trial court determined in a post-conviction evidentiary hearing,
the father provided this information to the defense lawyer long before trial began.
(Lodgment # 20 at 4.) The trial court determined that Petitioner’s attorney had “no
rational tactical purpose” for stipulating with the prosecution about the alleged
lateness of the father’s version of events. The court acknowledged that the
lawyer’s stipulation considerably undercut Petitioner’s testimony about his alibi.

b)  The Severance Motion

The court also found that Petitioner’s lawyer provided deficient performance
by failing to join a motion to sever the girlfriend’s trial in the joint case to advance
his alibi defense.

Petitioner’s defense to the shooting was his contention that he was not at the
scene, but was elsewhere with the girlfriend. The girlfriend’s defense was
different, though. Although the girlfriend did not testify, her attorney did not
dispute that the girlfriend was present in the van during the shooting. However,
the lawyer contended that the girlfriend was a passive passenger who did not
participate knowingly in the offense. (Lodgment # 19, 1RT at 16.)

That defense clearly conflicted with and undermined Petitioner’s alibi. The
trial court found no reasonable basis as to why Petitioner’s lawyer did not seek to
sever the trials of defendants asserting these incompatible defenses (a motion that
the court concluded that the trial judge had the discretion to grant).

c) The Shooter’s Declaration

The jury convicted co-defendant Fuentes at trial as the shooter in the
Bellevue Avenue killing. The trial occurred in 2008. In 2013, co-defendant
Fuentes provided an exculpatory declaration for Petitioner. (Docket # 2-1 at 6.)
Fuentes signed the declaration well after his conviction was affirmed on appeal and

this Court denied him habeas relief.

PETITIONER'S APPENDIX - 13
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In the 2013 declaration, Fuentes stated that neither Petitioner nor the
girlfriend were in the van at the time of the shooting. Fuentes contended that
another gang member (Gomez) was the actual driver of the van. Further, Fuentes
claimed that he, not Petitioner, possessed the cell phone that led to proof that
Petitioner was present at the scene of the crime.

Fuentes stated in his declaration that he had been “available and willing to
cooperate” with Petitioner and “cover” him by “taking the stand at trial” to testify
in Petitioner’s defense. (Id. at 6-7.) In the post-conviction evidentiary hearing,
Fuentes’s lawyer stated that he told Petitioner’s lawyer that “we can just put on”
Fuentes to testify “and that would cover” Petitioner. (Lodgment # 19, 2RT at 203.)
Fuentes did not testify at the trial, though, and maintained his “not guilty” plea
until he was convicted.

d) Additional Claims

Petitioner contends that his trial lawyer failed to adequately investigate
whether, as the co-defendant claimed, Gomez was the actual driver of the vehicle.
Petitioner offers no information or evidence to establish what proof the lawyer
might have uncovered (other than the fact that Gomez’s fingerprints were found in
the van with Petitioner’s).

Additionally, Petitioner argues that the trial lawyer improperly failed to
impeach several cooperators with a police interview report. (Docket # 2-1 at 43.)
That report shows that the witnesses were in a different location several hours
before the shooting than the one that they testified about. However, both witnesses
were extensively impeached and cross-examined over the course of four trial days
regarding their: gang membership; past criminal conduct; personal drug use;
benefits received from the prosecution; lies made to the police; alleged

inconsistencies in their recollections; refusal to appear at a preliminary hearing;
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and, as to one of the witnesses, his involuntary incarceration as a material witness.
(Lodgment # 8, SRT-8RT.)

2. State Court Decisions

On state habeas review, Petitioner raised his ineffective assistance claims
regarding the alibi stipulation and the failure to pursue severance. The appellate
court ordered the trial court to conduct an evidentiary hearing and to answer
several specific questions regarding the recently deceased lawyer’s conduct. After
that proceeding, the appellate court ruled on the merits of the petition, citing

Strickland v. Washington, 466 U.S. 668 (1984), and its state law progeny.

The court concluded that Petitioner’s lawyer engaged in conduct that “fell
below an objective standard of reasonableness.” (Lodgment # 24 at 17.) The court
found that the lawyer failed to properly disclose the identity of the alibi witness
(Petitioner’s father) to the prosecution, and entered into a “factually inaccurate
stipulation” about the witness that “significantly undermined” his testimony and
the alibi defense. (Id. at 14.) Further, the appellate court found “no conceivable
tactical benefit” to the defense to fail to request severance of Petitioner’s case
because his alibi-based defense was “negative[ly] impact[ed]” by the girlfriend’s
divergent defense. (Id. at 16-17.)

However, the appellate court expressly found no prejudice resulted from
these errors. The court determined that the alibi defense was a non-starter. The
alibi was backed by no evidence other than the testimony of Petitioner’s father, and
the court found that there was “serious doubt as to the father’s veracity.” (Id.
at 18.) The father failed to inform the police about his son’s alleged alibi when
interviewed shortly after the crime. Further, the father provided a similar alibi for
his son regarding another serious criminal event (a home invasion robbery) that
occurred the day after the drive-by — but Petitioner pled guilty to that robbery.
(17RT at 5804-05; 19RT at 6378.) The appellate court concluded that this was
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proof “plainly supporting the prosecutor’s argument [that the father] was prepared
to lie to protect his son.” (Lodgment # 24 at 18.) That dovetailed with the finding
of the judge who conducted the post-conviction evidentiary hearing; the father
“was not credible” in his testimony, and the judge “specifically disbelieved” him
when the father’s testimony conflicted with that of other witnesses. (Lodgment
#20at 1-2.)

The state court then considered the ample evidence establishing Petitioner’s
role in the killing. The court summarized the testimonial and forensic evidence
linking Petitioner to the crime, including the fact that the jury was properly
instructed to view the cooperators’ testimony with caution. (Id. at 19.) The court
concluded that the jury’s sub silentio credibility judgments “were amply justified
by the record.” (Id.) Given the “unconvincing” nature of the alibi and the
evidence supporting Petitioner’s guilt (which, the court concluded, “eviscerate[d]”
Petitioner’s defense), the appellate court ruled that Petitioner “received a
fundamentally fair trial and his convictions for murder and attempted murder are
reliable.” (Id.)

Petitioner raised his additional ineffective assistance claims in a later habeas
proceeding. The state courts did not issue a reasoned decision in denying relief.

3. Relevant Federal Law

To establish an ineffective assistance of counsel claim under Strickland, “a
defendant must show both deficient performance by counsel and prejudice.”

Knowles v. Mirzayance, 556 U.S. 111, 112 (2009). A criminal defendant “bears

the burden of overcoming the strong presumption” that a lawyer provided adequate

representation. Cheney v. Washington, 614 F.3d 987, 994 (9th Cir. 2010).

“Failure to satisfy either prong of the Strickland test obviates the need to consider

the other.” Rios v. Rocha, 299 F.3d 796, 805 (9th Cir. 2002).

10
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Deficient performance is defined as representation that falls below an
objective standard of reasonableness. Strickland, 466 U.S. at 688. However, a
trial lawyer is “strongly presumed to have rendered adequate assistance,” and
should not have a reviewing court “second-guess counsel’s assistance.” Pinholster,
131 S. Ct. at 1403. As to prejudice, a challenger must demonstrate that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Padilla v. Kentucky, 599 U.S. 356, 366
(2010) (quotation omitted).

The failure to interview or elicit trial testimony from a key witness may lead

to a finding of ineffective assistance. Howard v. Clark, 608 F.3d 563, 571 (9th Cir.

2010). However, a criminal defense attorney is entitled to balance limited
resources with effective trial strategies. Pinholster, 131 S. Ct. at 1403, 1408
(“There comes a point where a defense attorney will reasonably decide that another
strategy is in order.”).

A “cursory and vague claim” of ineffective assistance regarding potential
witnesses that is “not supported by a statement of specific facts” cannot warrant
habeas relief. Greenway v. Schriro, 653 F.3d 790, 804 (9th Cir. 2011) (quoting
James v. Borg, 24 F.3d 20, 26 (9th Cir. 1994)). Rather, a prisoner must generally

provide an affidavit from a potential witness showing that the witness would have
provided testimony helpful to the defense. Dows v. Wood, 211 F.3d 480, 486-87
(9th Cir. 2000); Gentry v. Sinclair, 705 F.3d 884, 900 (9th Cir. 2013) (prisoner

presented “no evidence to indicate why the failure” of lawyer to take action was
unreasonable). “Speculation” about what a witness “could have said is not
enough” to establish that an attorney provided ineffective assistance or that a
defendant was prejudiced. Grisby v. Blidgett, 130 F.3d 365, 373 (9th Cir. 1997);
Boutte v. Biter, 556 F. App’x 623, 625 (9th Cir. 2014) (defendant “cannot rely on

speculation about what possible, unnamed witnesses might have said”).

11
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“Surmounting Strickland’s high bar is never an easy task.” Padilla, 559 U.S.
at 371. Establishing that a state court’s application of Strickland was unreasonable
under AEDPA “is all the more difficult.” Richter, 562 U.S. at 105. The standards
created by Strickland and Section 2254(d) are both “highly deferential”’; when the
two apply in tandem, “review is doubly so.” Id. (quotation omitted). Under such a
review, a habeas court must determine (i) “what arguments or theories actually
supported” the state court’s decision (if explained in a reasoned decision) (Sully v.
Ayers, 725 F.3d 1057, 1075 n.6 (9th Cir. 2013)); or (ii) those arguments or theories
that “could have supported [ ] the state court’s decision” (in the absence of a
reasoned opinion) to reject the ineffective assistance of counsel claim. Richter,
562 U.S. at 102.

4, Analysis

On doubly deferential review, the Court finds no basis for habeas relief. The
state appellate court ordered an evidentiary hearing and issued a lengthy reasoned
opinion rejecting Petitioner’s claims regarding the lawyer’s mishandling of the
alibi defense (Grounds 4 and 5). In doing so, the state court identified and applied
the correct constitutional standard (Strickland’s two-factor analysis) to Petitioner’s
claims.

The court also ruled in Petitioner’s favor regarding the lawyer’s deficient
performance. Knowles, 556 U.S. at 112. The court agreed that the lawyer
improperly undermined Petitioner’s alibi argument by falsely stipulating about the
late disclosure of the father’s testimony and failing to present a colorable severance
claim.

What remains as to those claims, then, is whether the state court reasonably
concluded that Petitioner was not prejudiced by the lawyer’s misconduct. Padilla,
599 U.S. at 366. The court listed in detail the considerable evidence identifying

Petitioner as an active participant in the drive-by shooting. Against that, the
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appellate court weighed the paltry and discredited evidence that Petitioner was
elsewhere — with his father and his girlfriend — at the time of the crime. The court
expressly evaluated the uncontested proof that the father: (a) failed to tell the
police about Petitioner’s alleged alibi when interviewed about the killing; and

(b) gave a similar alibi for another of his son’s crimes that was exposed as false
when Petitioner pled guilty to that offense.

The state court concluded that the jury’s verdict likely would not have been
influenced in the absence of the lawyer’s stipulation and the girlfriend’s assertion
that she was present at the scene. Padilla, 599 U.S. at 366. Fairminded judges
would not uniformly conclude that the state court’s analysis was unreasonable.
Richter, 562 U.S. at 105. To the contrary, the state court’s treatment of Petitioner’s
claim — remand for a lengthy evidentiary hearing, and a detailed decision on the
merits of the more-than-colorable claims — reflect the serious consideration that
Petitioner received on habeas review. On deferential federal review, the Court
cannot find constitutional error with the state court’s diligent analysis here.

Petitioner’s remaining claims of ineffective assistance fare no better. The
state courts denied those claims on their merits, but without a statement as to why.
However, on this Court’s independent review, ample reasons could plausibly
support those rejections. Richter, 562 U.S. at 102.

Petitioner claims that his lawyer failed to investigate whether the triggerman
Fuentes would have testified in support of Petitioner’s alibi defense (Ground 1).
The state court could well have concluded that this factual scenario was entirely
implausible and unknowable at the time of the trial. Grisby, 130 F.3d at 373.
Notably, Fuentes’s declaration in support of his co-defendant and fellow gang
member did not surface until after Fuentes’s own conviction became final on
federal review. There is no proof (save what the state court could have considered

to be a half-hearted, unenforceable, and uncorroborated mid-trial statement by
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Fuentes’s lawyer to Petitioner’s) that Fuentes actually was likely to testify on
Petitioner’s behalf — and thereby incriminate himself in the killing. The state court
could easily have rejected the sincerity of the Fuentes’s offer after a multi-week
trial and extended appellate proceedings during which Fuentes and his co-
defendants denied culpability. As a result, the state court could fairly have
concluded that Petitioner’s lawyer was not ineffective in declining to spend time
trying to flip Fuentes on his client’s behalf. Pinholster, 131 S. Ct. at 1403.

The state court could have been even less inclined to find ineffective
assistance regarding Petitioner’s bare claim that another gang member was the
actual driver of the vehicle (Ground 2). Petitioner offers no reason why his lawyer
should have pursued a theory of pointing the finger at a different member of
Petitioner’s gang in an effort to acquit Petitioner. Petitioner offers no evidence that
the lawyer reasonably could have discovered had he sought to accuse Gomez for
driving the vehicle instead of Petitioner. Dows, 211 F.3d at 486-87; Gentry, 705
F.3d at 900. The state court may have properly concluded that this claim was far
too cursory to lead to a finding of deficient performance or prejudice.

Similarly, the state court could have had numerous bases for rejecting
Petitioner’s claim of ineffective assistance of counsel regarding the impeachment
of the cooperating witnesses with a statement contained in the police report
(Ground 3). Was Petitioner’s lawyer deficient in overlooking this specific line of
questioning regarding the witnesses’ location on the day of the shooting? If so,
then all of the defense lawyers in this five-defendant trial missed something
important. All had the same interest in attacking the believability of the witnesses,
yet none found or used this alleged smoking gun evidence. Far more likely, the
state court could properly have found that Petitioner’s lawyer (like the others)

made a rational strategic decision to forego this area of cross-examination in favor
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of other, more meaningful topics during the multi-day questioning of their fellow
gang members. Pinholster, 131 S. Ct. at 1403.

But, even assuming that Petitioner’s lawyer (and the others) improperly
failed to augment the lengthy cross-examination in this way, Petitioner fails to
demonstrate why the state court could not have found any resulting prejudice to
have been, at most, marginal. The main cooperators at issue here were impeached
— by the various defense attorneys, and the prosecutor who fronted much of the
witnesses’ negative baggage during their direct examinations — in a thorough and
comprehensive manner. Any additional attack on their credibility based on an
inconsistency derived from the police report was surely cumulative here. The state
court could easily have determined that the jury would have reached the same
verdict regardless of the introduction of this material at trial. Padilla, 599 U.S.
at 360.

%k osk ok

The Court recognizes the eye-catching nature of aspects of Petitioner’s
ineffective assistance claims here. The state courts did too — that led to the remand
of the matter to the trial court for an evidentiary hearing and a set of rulings critical
of the performance of Petitioner’s lawyer. However, the appellate court reasonably
explained why those errors did not affect the outcome of the criminal trial. Beyond
that, Petitioner’s other claims of attorney misconduct were too sparse and
immaterial to violate the Constitution. On limited federal habeas review, the Court
finds no “extreme malfunction” of the state criminal justice system that should lead
to habeas relief. Richter, 562 U.S. at 102; Burt, 134 S. Ct. at 16.

C. Cumulative Error Claim (Ground 6)

Petitioner argues that the combined effect of his attorney’s errors infected
the trial with unfairness so as to violate his constitutional rights. Even on de novo

review (far more favorable to Petitioner than AEDPA’s layers of deference to the
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state court proceedings), the Court concludes that this unexhausted claim is not
colorable.

The “combined effect of multiple trial errors may give rise to a due process
violation” if it renders a trial fundamentally unfair, even where each error
considered individually would not require reversal. Parle v. Runnels, 505 F.3d
922,927 (9th Cir. 2007) (citing Chambers v. Mississippi, 410 U.S. 284 (1973), and
Montana v. Egelhoff, 518 U.S. 37, 53 (1996)). In cases where there are “a number

of errors at trial, a balkanized, issue-by-issue harmless error review is far less
effective than analyzing the overall effect of the errors in the context of the

evidence introduced at trial against the defendant.” Alcala v. Woodford, 334 F.3d

862, 883 (9th Cir. 2003). Further, in the specific context of ineffective assistance
of counsel, prejudice can result from the cumulative effect of multiple errors

committed by a trial attorney. Harris v. Wood, 64 F.3d 1432, 1438 (9th Cir. 1995).

However, the minimal impact of the admittedly poor conduct of Petitioner’s
lawyer (on the alibi-related issues) and the extremely thin allegations of further
error do not provide a compelling basis for a cumulative prejudice claim here. The
Attorney General and the state court convincingly demonstrate that Petitioner’s
alibi defense was frivolous; even his girlfriend didn’t go along with Petitioner’s
claim that they were at the movies on the night of the killing. The unsupported
additional claims discussed above also do not demonstrate that Petitioner’s trial
was fundamentally unfair. Given the strength of the case against Petitioner, there
is no reasonable probability that, absent the trial attorney’s errors, the outcome at
trial would have been different. Strickland, 466 U.S. at 694. Whether taken
separately or cumulatively, the Court does not find that Petitioner is entitled to

habeas relief based on his trial lawyer’s alleged misconduct.
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D. Evidence of Uncharged Conduct (Grounds 7 and 8)

Petitioner contends that he was prejudiced by the admission of evidence of
the Vendome Street gang shooting in connection with his conviction for the
Bellevue Avenue crimes. On appeal, the appellate court affirmed the trial court’s
determination that evidence of this uncharged criminal conduct was admissible
under the state evidence code to establish Petitioner’s intent, motive, and common
plan in participating in the later gang-related crime. (Lodgment # 1 at 19-21.)

The Court summarily recommends that this claim be denied. The admission
of evidence at trial generally does not present a federal question on habeas review.

Estelle v. McGuire, 502 U.S. 62, 67-68 (1991); Rhoades v. Henry, 638 F.3d 1027,

1034 n.5 (9th Cir. 2011) (state evidentiary ruling cannot form an independent basis
for federal habeas relief). Admission of evidence is a state law issue; “[s]imple
errors of state law do not warrant federal habeas relief.” Holley v. Yarborough,

568 F.3d 1091, 1101 (9th Cir. 2009).

Moreover, the U.S. Supreme Court has “not yet made a clear ruling that
admission of irrelevant or overtly prejudicial evidence constitutes a due process
violation sufficient to warrant” habeas relief. Id. As a result, although a court
should grant a habeas petition “when constitutional errors have rendered the trial
fundamentally unfair,” a federal court is “without power” to do so based solely on

the admission of evidence. 1d.; Greel v. Martel, 472 F. App’x 503, 504 (9th Cir.

2012) (“no clearly established federal law that admitting prejudicial evidence
violates due process”; in absence of Supreme Court ruling, “we may not issue the
writ” on evidentiary grounds); Hale v. Cate, 530 F. App’x 636, 637-38 (9th Cir.
2013) (same); Munoz v. Gonzales, 596 F. App’x 588 (9th Cir. 2015) (same).

Petitioner is unable to convincingly demonstrate that the state court
unreasonably applied clearly established federal law on this issue; there is none.

Holley, 568, F.3d at 1101. Indeed, federal courts themselves regularly admit proof
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of a defendant’s prior crimes or bad acts under a provision of the Federal Rules of
Evidence that parallels the state evidentiary code. See Fed. R. Evid. 404(b);
United States v. Hardrick, 766 F.3d 1051, 1055 (9th Cir. 2014) (proof of

defendant’s possession of uncharged images of child pornography admissible at
trial). Further, the trial judge gave a detailed instruction to the jury that limited the
use of the Vendome Street shooting evidence.> (6CT at 1650-52.) The Court must
assume that the jury followed that instruction and did not consider the Vendome

Street evidence for any improper purpose. Richardson v. Marsh, 481 U.S. 200,

206 (1987). Accordingly, Petitioner failed to advance a claim of federal
constitutional error. Habeas relief is not warranted.
IV. CONCLUSION

IT IS THEREFORE RECOMMENDED that the District Judge issue an

order: (1) accepting the findings and recommendations in this Report; (2) directing
that judgment be entered denying the Petition; and (3) dismissing the action with

prejudice.

Dated: August 11, 2015

HON. MICHAEL R. WILNER
UNITED STATES MAGISTRATE JUDGE

3 Petitioner’s derivative claim of constitutional error regarding that

limiting instruction (Ground 8) is untenable and cannot lead to relief for the same
reasons set forth in this section.
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LODGED DOCUMENT NO. 33

SAN FRANCISCO JULY 23, 2014 1235

S218472 SWANIGAN (DAMON
EDWARD) ON H.C.

The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780;

In re Clark (1993) S Cal.4th 750, 767-769.)

S218473 GORDON (SHATOYA LYN)
ON H.C.
Petition for writ of habeas corpus denied

S218476 SANCHEZ (BRYAN) ON H.C.
Petition for writ of habeas corpus denied

S218478 AHMED (SALIM DANIEL)
ON H.C.

The petition for writ of habeas corpus is denied on the merits. (See Harrington v. Richter (2011)

562 U.S. __ [131 S.Ct. 770, 785], citing YIst v. Nunnemaker (1991) 501 U.S. 797, 803.)

S218482 NUNEZ (JOSE LUIS) ON H.C.
Petition for writ of lrabeas corpus denied

S218483 TAPIA (GERARDO
LUCIANO) ON H.C.
Petition for writ of habeas corpus denied

S$218498 SKIDMORE (CARL) ON H.C.
Petition for writ of habeas corpus denied

S218685 LAWS (ANTHONY) ON H.C.
Petition for writ of habeas corpus denied

S218687 COMPTON (JAMES) ON H.C.
Petition for writ of habeas corpus denied
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CV 13-07810 PA (MRW)
LODGED DOCUMENT NO. 24

Filed 7/23/12 In re Sanchez CA2/7
NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as. sreclﬂed by ruie 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of ruie 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT

DIVISION SEVEN

B218637
Inre BRYAN SANCHEZ,
(Los Angeles County

Super. Ct. No. BA272661)
on Habeas Corpus.

ORIGINAL PROCEEDING on petition for writ of habeas corpus. Michael E.
Pastor, Judge. Petition denied.

Donald R. Tickle for Petitioner.

Edmund G. Brown, Jr., and Kamala D. Harris, Attorneys General, Dane R.
Gillette, Chief Assistant Attorney General, Lance E. Winters, Pamela C. Hamanaka,
Assistant Attorney General, Susan Sullivan Pithey, Lawrence M. Daniels and Michael J.

Wise, Deputy Attorneys General, for Plaintiff and Respondent.
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Following a lengthy joint jury trial, Bryan Sanchez, Jasmin Rossier and two other
codefendants were found guilty of the murder of Juan Monsivais and the attempted
premeditated murder of Manuel De La Rosa in a gang-related drive-by shooting on
September 6, 2003. On direct appeal this court affirmed those convictions. (See People
v. Flores (July 19, 2010, B211207) [nonpub].)l

During the pendency of his direct appeal Sanchez filed a verified petition for writ
of habeas corpus in this court, contending he was denied the effective assistance of
counsel with respect to the murder and attempted premeditated murder charges because
(1) his trial counsel, William L. Graysen, entered into a false stipulation with the
prosecutor, read to the jury, that Sanchez’s father had not informed counsel of Sanchez’s
alibi defense for the evening of September 6, 2003 until after the trial had started; and
(2) trial counsel failed to seck severance of Sanchez’s trial from that of Rossier, who

purportedly asserted an antagonistic defense with respect to the drive-by shooting. We

. 2
issued an order to show cause.

1 Sanchez, Rossier and Edgar Javier Flores were each found guilty of second degree

murder in connection with the shooting death of Monsivais; Rafael R. Fuentes, the
shooter, was found guilty of first degree murder. The jury found as to all defendants the
offenses were committed to benefit a criminal street gang. Sanchez and Pedro Aguilar
were also found guilty of conspiracy to commit murder arising from a gang-related
incident two days later involving Marshall High School. We reversed Sanchez and
Aguilar’s conspiracy convictions and remanded for a new trial on that charge because the
trial court had failed to instruct the jury conspiracy to commit assault with a firearm was
a lesser included offense of conspiracy to commit murder as alleged in the accusatory
pleading.

Sanchez was sentenced to an aggregate indeterminate state prison term of 35 years
to life for the murder of Monsivais and the attempted murder of De La Rosa with the
associated criminal street gang enhancements.

: We initially issued an order to show cause on July 19, 2010, concurrently with the

filing of our opinion in Sanchez’s direct appeal, returnable before the Los Angeles
Superior Court. In our order we directed the superior court to conduct an evidentiary
hearing on the material factual conflicts apparent from the declarations concerning
Graysen’s performance submitted in support of Sanchez’s petition and Graysen’s

contradictory declaration, filed with the Attorney General’s informal response. We
2

PETITIONER'S APPENDIX - 27



(1176 of 1928)
RESTRICTED Case: 15-56742, 11/17/2015, ID: 9758767, DktEntry: 3-26, Page 3 of 20

After considering the return filed by the Attorney General on behalf of respondent
Secretary of the Department of Corrections and Rehabilitation and Sanchez’s traverse, as
well as the declarations filed in this court under penalty of perjury and the record in
Sanchez’s direct appeal, we concluded there was a reasonable likelihood Sanchez may be
entitled to relief on his claim of ineffective assistance of counsel, but his entitlement to
relief depended on the resolution of disputed issues of fact. Accordingly, we directed the
Presiding Judge of the Los Angeles Superior Court to select a judge of that court to sit as
referee in this proceeding to conduct an evidentiary hearing and to make recommended
findings of fact on nine specific questions relating to Graysen’s decision to enter into the
stipulation with the prosecutor concerning Fidel Sanchez’s testimony and his failure to
move to séver Sanchez’s trial from Rossier’s:

“1. When did Fidel Sanchez first tell William Graysen his son Bryan Sanchez was
with him in the evening of September 6, 2003? What did he say?

“2. On the first occasion that Fidel Sanchez spoke to Graysen about the alibi
defense, did he indicate either a willingness to testify or a refusal to testify for his son?

“3. Did Fidel Sanchez speak to Graysen about Sanchez’s alibi defense on more
than one occasion prior to the start of trial? If so, when and what did he say on each
occasion?

“4. When did Fidel Sanchez first indicate a willingness to testify at trial?

“5. What, if anything, did Graysen disclose to the People before trial concerning
Sanchez’s alibi defense and witnesses who could support or corroborate that defense?

“6. Prior to entering into the stipulation with the prosecutor concerning Fidel
Sanchez’s testimony, did Graysen review any files or conduct any investigation to

confirm the timing of Fidel Sanchez’s statements to him?

reissued the order on September 27, 2010 pursuant to the Supreme Court’s order on
transfer (S185503, filed Sept. 22, 2010), returnable in this court, to permit the People to
file a formal return to the petition before deciding whether an evidentiary hearing was
necessary.

3
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“7. What, if anything, did Graysen do to investigate whether Rossier’s defense
would be supportive of, or inconsistent with, Sanchez’s alibi defense for the Bellevue
Avenue drive-by shooting?

“8. What tactical considerations did Graysen evaluate in deciding not to file a
motion to sever Sanchez’s trial from Rossier’s?

“9. If Graysen’s representation of Sanchez fell below an objective standard of
reasonableness under prevailing professional norms with respect to his decision to enter
into the stipulation concerning Fidel Sanchez or his decision not to move to sever his
client’s trial from Rossier’s or both, did his deficient performance prejudice Sanchez?”

Hon. Ronald S. Coen of the Los Angeles Superior Court was appointed referece
and presided at the evidentiary hearing. Nine witnesses testified over two days. Neither
Sanchez nor Graysen, his trial counsel (who had died by the time the evidentiary hearing
was held), testified. The referee has submitted to this court a six-page statement of his
findings, including findings that Graysen’s stipulation concerning Sanchez’s father and
his decision not to move for a severance fell below an objective standard of
reasonableness, but, in view of the extremely strong evidence of Sanchez’s guilt,
Graysen’s deficiencies did not prejudice Sanchez.

In response to our invitation both Sanchez and the Attorney General have
submitted exceptions to the referee’s findings. After our review of the record and the
referee’s report, as well as consideration of the parties’ exbeptions and oral argument, we
conclude Sanchez is not entitled to habeas corpus relief.

FACTUAL BACKGROUND

1. The Trial

The evidence supporting Sanchez’s convictions for murder and attempted
premeditated murder is set forth at length in People v. Flores, supra, B211207. We
summarize the key elements.

Sanchez, his girlfriend Rossier and Rafael Fuentes were members of the Red

Shield clique of the 18th Street gang, the largest Hispanic criminal street gang in the

4
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United States. Edgar Flores was a member of the Grandview clique of the 18th Street
gang. The two cliques were known to socialize together and cooperate in joint gang
activities. Sanchez was considered the leader of the younger members of Red Shield.
The 18th Street gang’s rivals include the Temple Street gang.

The principal trial witnesses regarding the September 6, 2003 drive-by shooting
were Norberto Pacheco (also known as Mousey), a member of the Red Shield clique,
Santos and David Kuk, members of the Grandview clique, and Dorma Pedro Mendez, the
girlfriend of Eric Vasquez, another 18th Street gang member. The Kuk brothers and
Mendez were inside the minivan when the shooting occurred but were not charged with
~ the murder or attempted murder of the victims. According to their testimony, Sanchez
drove the minivan, which had been stolen several days earlier; Rossier initially sat next to
Sanchez in the front passenger seat. Flores, Fuentes and Vasquez were also inside the
vehicle. The group traveled to a commercial location near Silver Lake Boulevard where
Pacheco provided them with a laundry bag containing two guns and several boxes of
ammunition. According to Santos Kuk, Rossier held the bag while Fuentes removed the
guns. Flores took the shotgun, and Fuentes the rifle. Fuentes passed the bullets around
before loading the guns. At this point Fuentes moved to the front passenger seat; Flores
sat in the middle row by the minivan’s sliding door.

On Bellevue Avenue the group saw a rival gang member who had been identified
as a target by Pacheco, but Sanchez said not to shoot because there was a woman with a
baby nearby. Sanchez continued to drive in the neighborhood for several hours looking
for “enemies” to shoot. As the minivan drove past the Kuk brothers’ home, several
Temple Street gang members were seen drinking across the street. After some discussion
inside the minivan, Fuentes pulled out the rifle, shouted a derogatory comment and fired
repeatedly out the front passenger side window. Flores tried but was unable to get the
shotgun to fire out the window of the minivan’s side door. Sanchez then drove the

minivan to the northbound Hollywood Freeway entrance, which was only a short distance
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away. Pacheco testified that Sanchez, Rossier, Flores and Fuentes all spoke to him after

the incident and acknowledged their participation in the shooting.3

None of the men who had survived the shooting was able to identify the assailants.
A small caliber bullet recovered from Monsivais’s body was matched to a rifle recovered
from the stolen minivan two days after the shooting. Ten of 12 shell casings recovered at
the Bellevue Avenue crime scene were determined to have been fired from the rifle, and
shell casings recovered from the front passenger seat of the minivan were also fired from
the rifle.

Sanchez, the only defendant to testify in his or her own defense, denied being in
the stolen minivan and presented an alibi defense for the night of September 6, 2003.
Sanchez testified he spent most of the day at the restaurant managed by his father; around
4:00 or 4:30 p.m. he went to the home of Larry Mendez, another employee of the
restaurant, to shower and get ready to go out with Rossier; he met Rossier back at the
restaurant around 7:00 p.m., where they ate dinner and then went to a nearby movie; he
and Rossier returned to the restaurant around 10:00 p.m., at which time his father and he
gave Rossier aride home. Sanchez and his father returned to their home around
11:00 p.m.—which was approximately 30 minutes after the time of the drive-by shooting.

Sanchez’s father testified for the defense and corroborated Sanchez’s description
and basic timeline of the events of September 6, 2003." During cross-examination the
prosecutor asked him, “Isn’t it true that the first time that you have talked to Mr. Graysen,
for example, about where your son was on the night of September 6, is during this trial?”

Fidel Sanchez insisted he had discussed this information with Graysen before the trial

3

Pacheco pleaded guilty to voluntary manslaughter for his role in the shooting with
a provisional sentence of 17 years subject to his agreement to testify truthfully against the

remaining defendants.

) Mendez and another restaurant employee testified Sanchez frequently worked at

the restaurant on Saturdays and would leave around 10:30 p.m. with his father, although
neither could remember whether Sanchez was at the restaurant on September 6, 2003.
Mendez also testified he lived near the restaurant and Sanchez would sometimes take
showers at his home.
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began although he could not remember when those discussions occurred, only that “it
was before.” (Fidel Sanchez acknowledged he had not told the police his son was with
him during the time of the drive-by shooting.) After Fidel Sanchez’s testimony, the jury
was read (by Graysen) a stipulation between Graysen on behalf of his client and the
People: “The parties stipulate that William Grays[e]n was hired to be Bryan Sanchez’[s]
attorney on December 6, 2005. Further, the first time Fidel Sanchez spoke with

Mr. Grays[e]n about being with Bryan on the night of September 6, 2003, was on or
shortly after March 1, 2008 [that is, the day before the beginning of jury selection].”
After directing the written stipulation be marked as a defense exhibit, the judge instructed
the jury that it was to consider the stipulated facts “are proven.”

Although Sanchez’s testimony provided Rossier with an alibi defense, in his
closing argument Rossier’s counsel, Kirt J. Hopson, did not mention that testimony.
Instead, Hopson focused on the People’s evidence and argued it showed, at most, that
Rossier was in the stolen minivan during the drive-by shooting because she had gone
along with her boyfriend, Sanchez, to watch or engage in tagging. Rossier, he insisted,

was no different from Mendez, who had admitted being in the van with her boyfriend

during the drive-by shooting but was not charged with the crimes.’

’ The Attorney General insists this summary of Hopson’s closing argument, which

was included in both our order to show cause and order directing selection and
appointment of a referee, is incorrect and suggests we have confused the September 6,
2003 Bellevue Avenue drive-by shooting of the Temple Street gang members and the
August 29, 2003 tagging incident and shooting of a Silver Lake gang member, which
involved several of the same individuals, including Sanchez and Rossier. We are
confident our reading of the record is correct.

As he reviewed Mendez’s testimony for the jury, Hopson argued, “She [(Mendez)]
stated she didn’t know there was going to be a shooting that day even after hearing the
word ‘jale.” She never said, if you remember, when it was said, who was around when it
was said, whether my client [Rossier] heard it, or whether anybody else heard it. . . .
There is no evidence that my client [(Rossier)] knew anything about this. There is no
evidence that it was anything more than my client going with her boyfriend to watch the
tagging, maybe to do tagging, maybe to go to this new clique. But no evidence she knew

anything about this shooting being talked about by all the individuals. ... She
7
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2. Pretrial Motions

Rossier’s pretrial motion for severance of the charges against her on the ground
the strong evidence of her codefendants’ guilt would impermissibly taint her was denied
by the trial court. Sanchez did not move to sever his case from Rossier’s.

3. The Reference Hearing

Nine witnesses testified at the evidentiary hearing. Sanchez called Hopson;
Joanne Sanchez, Bryan Sanchez’s sister; Manuel Covarrubias, an employee at the
restaurant managed by Sanchez’s father; Fidel Sanchez; David Piper, an attorney who
worked with Graysen during his representation of Sanchez; Donald Tickle, Sanchez’s
appellate counsel; and Mark Shapiro, codefendant Rafael Fuentes’s trial counsel.
Respondent called Valerie Salkin, the trial prosecutor, and Larry Mendez, another
restaurant employee. At the outset of the hearing the parties stipulated Graysen had died,
which Judge Coen reported hampered his ability to respond to our questions since he did
not have the benefit of Graysen’s explanation for his actions and omissions. Judge Coen
also expressly found Fidel and Joanne Sanchez’s credibility “suspect.” To the extent
their testimony conflicted with parts of Piper’s testimony, Judge Coen “specifically
believed Mr. David Piper and specifically disbelieved Ms. Joanne Sanchez and Mr. Fidel

Sanchez.”

[(Mendez)] went back with her boyfriend [(to the Red Clique meeting area)] the next day
after the Temple shooting. She testified to that. She is with her boyfriend. The same as
my client [Rossier] was with her boyfriend.”

As we explained in our opinion on the direct appeal, the suggestion that the 18th
Street gang members go on a mission or a “jale” occurred on September 6, 2003, not on
August 29, 2003; and Hopson’s argument Rossier and Mendez were both simply
accompanying their boyfriends plainly referred to the drive-by shooting, not the tagging
incident.

8
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a. Findings relating to Fidel Sanchez’s willingness to corroborate the alibi
defense and Graysen’s stipulation

Piper began working on Sanchez’s case in early 2007. Based on his testimony,
Judge Coen found Fidel Sanchez informed Graysen his son had worked at his restaurant
on the evening of the murder and, after finishing work, had gone to the movies with
Rossier and then returned to the restaurant with her around the time of the shooting, “at
the latest [in] January or February, 2007.” Judge Coen further found Fidel Sanchez had
advised Graysen of his ability to corroborate Sanchez’s alibi before January 2007,
perhaps as early as their first meeting in September 2005 and again in late October or
early November 2005, although Judge Coen concluded Joanne Sanchez’s testimony her
father would repeat there was an alibi defense every time he spoke to an attorney was not
credible. Judge Coen also found Fidel Sanchez indicated a willingness to testify well
before the trial date and never indicated a refusal to testify. Specifically, he found “Fidel

Sanchez first indicated a willingness to testify at the latest, and most likely before,

January or February, 2007.”

Prior to trial former deputy district attorney (now Judge) Valerie Salkin was aware
Sanchez might present an alibi defense. However, Graysen did not inform her Fidel
Sanchez would be an alibi witness until the end of the People’s case. When Salkin

complained about the late revelation of the witness and the apparent serious discovery

violation,6 Graysen explained it was not a discovery violation at all because he did not
have the information earlier—that is, he advised Salkin that Fidel Sanchez had just told
him Sanchez was with him at the time of the drive-by shooting. Salkin then said, if the
witness testified that he had given the information to Graysen at some point long before
trial, “I was going to call Mr. Graysen to testify to what I just said, which is to testify that
Fidel had just told him this.” The stipulation between Graysen and Salkin was a

compromise to resolve the late discovery issue.

6

Salkin testified she also told Graysen his belated disclosure of the witness was
unethical.
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Because of Graysen’s death, Judge Coen was unable to make any findings
regarding what, if any, investigation or review of his files Graysen conducted before
entering into the stipulation with Salkin concerning Fidel Sanchez’s testimony.
However, Judge Coen noted “it is inconceivable that Attorney Graysen was unaware of
Fidel Sanchez’s statements until after the start of the trial, i.e., March 1, 2008.”

b. Findings relating to Graysen’s knowledge of Rossier’s inconsistent defense
and the decision not to move to sever Sanchez’s trial

Based on Hopson’s unrebutted testimony, Judge Coen found Graysen had
informed Hopson of Sanchez’s alibi defense, including Rossier’s involvement in it,

60 days prior to trial. A month to six weeks thereafter, Hopson told Graysen Rossier
would not join in that defense. Judge Coen was unable to make any findings regarding
the tactical considerations evaluated by Graysen in deciding not to file a motion to sever
Sanchez’s trial.

¢. Findings relating to Graysen'’s deficient performance

Noting his own experience of almost 27 years as a criminal trial judge and
11 years as a criminal trial prosecutor, Judge Coen found Graysen’s stipulation
concerning Fidel Sanchez and his decision not to move for severance “fell below an
objective standard of reasonableness. . . . Although this Court did not have the benefit of
an explanation for Attorney Graysen’s actions and omissions, the record before the Court
shows that Attorney Graysen had no rational tactical purpose for his incompetent act and
failure to act.”

With respect to prejudice, Judge Coen concluded, based on our opinion on the
direct appeal, the evidence of Sanchez’s guilt was extremely strong. In addition to the
testimony of his accomplices connecting him to the drive-by shooting, Sanchez had been
arrested two days after the murder in the stolen minivan used in the crime, his
fingerprints were found on the vehicle and forensic tests confirmed a rifle recovered from
the minivan at the time of Sanchez’s arrest was the murder weapon. On the other hand,
Judge Coen found the stipulation concerning Fidel Sanchez did not eviscerate Sanchez’s

case and the independent evidence of Sanchez’s guilt was sufficient to uphold denial of
10
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severance even if Sanchez and Rossier presented antagonistic defenses. Accordingly,
Judge Coen found “Graysen’s deficiencies on both areas of concern did not prejudice
defendant.”

4. Sanchez’s Exceptions to the Referee’s Findings

Judge Coen found Graysen had informed Rossier’s counsel of Sanchez’s alibi
defense 60 days prior to trial and Hopson told Graysen Rossier would not join in that
defense a month to six weeks later (that is, approximately 15 to 30 days before trial). In
his exception to the referee’s findings, Sanchez quotes Hopson’s testimony that he
advised Graysen he was not joining in his defense a month or six weeks prior to trial.
Other than this detail, Sanchez’s exceptions challenge only the referee’s finding that
Graysen’s deficient performance as trial counsel did not prejudice Sanchez.

5. The Attorney General’s Exceptions to the Referee’s Findings

The Attorney General’s principal objection to the referee’s report is that Judge
Coen did not consider, let alone credit, Graysen’s personal declaration dated
September 18, 2009 (submitted with the Attorney General’s informal response to
Sanchez’s petition for writ of habeas corpus). In that declaration Graysen averred he did
not know about Fidel Sanchez’s confirmation of Sanchez’s alibi defense and his
willingness to testify until on or after March 1, 2008. Accordingly, the stipulation he
entered with the prosecutor was accurate and was necessary to blunt her objection to the
identification of the witness at such a late date.

The Attorney General also argues Judge Coen ignored Graysen’s explanation of
his tactical reasons for failing to file a severance motion (basically his evaluation “that
the [trial judge] had correctly analyzed the severance issue” when he denied the other
parties’ motions) and contends “as a matter of law” the trial court could not have granted

a severance motion on the ground of antagonistic defenses had one been made by
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Graysen.7 Accordingly, Graysen could not have provided ineffective assistance by
failing to file the motion.
DISCUSSION

1. Adoption of the Referee’s Factual Findings

We have compared the referee’s report to the transcript of the evidentiary hearing,
The factual discussion and record citations are accurate and reliable. The report,
including its credibility discussion, is thorough and convincing and is fully responsive to
our questions.

As discussed, the only significant challenge to the referee’s findings is the
Attorney General’s objection that Judge Coen ignored Graysen’s personal declaration,
which had been filed with the respondent’s initial, informal response to the habeas
petition. The Attorney General’s exception to the findings on this ground is misplaced.
A reference hearing following issuance of an order to show cause is subject to the same
rules of evidence as a criminal trial. (In re Miranda (2008) 43 Cal.4th 541, 574-575;
Inre Fields (1990) 51 Cal.3d 1063, 1070.) An out-of-court declaration is hearsay and,
unless subject to some exception permittingvit to be admitted, is properly excluded from
the hearing upon timely and proper objection. (Evid. Code, § 1200; see In re Miranda, at
p. 375; In re Scott (2003) 29 Cal.4th 783, 822-823.) Indeed, in this case respondent did
not even attempt to introduce Graysen’s declaration into evidence at the reference
hearing; and Judge Coen correctly ruled, in response to an inquiry from Sanchez’s
counsel, that testimony concerning statements made by Graysen was hearsay.

Accordingly, we adopt the referee’s factual findings on questions 1 through 8.
However, the significance of those findings to the legal issues raised by Sanchez’s

petition—whether Graysen’s representation fell below an objective standard of

7

The Attorne