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INTHE
SUPREME COURT OF THE UNITED STATES
PETITION FOR A WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW
For cases from federal courts:

The c:)pmmn(s) of the United States Fifth Circuit Couxt of Appeal appear at
Appendix A to the petition and is unpublished.

The opinion(s) of the United States District Court, Western District of Louisiana,
appear at Appendix B and is unpublished.

The Magistrates Report and recommendation i the U.S. Western District Court,
appear at Appendix C of the petition and is unpublhished.

The opinion of the United States District Court, Western District of Louisiana,
Denying COA appear at Appendix D to the petition and is unpublished.

For cases from state courts:

The opinion of the highest state court to review the merits appears at Appendix E
to the petition and is published. La. Supreme Court denied writ, State ex Rel Alex
Pappillion v. State of Lowisiana, 184 S0.3d1274, 2015-0793 (La. 2/26/16).

The opinion(s) of the Louisiana Court of Appeal, Third Circuit denying writ on
Post Conviction Relief appears at Appendix F to the petition and is unpublished,
State of Louisiana v. Alex P. Papillion, No. KH 14-00945 (L‘s, App. 3 Cir. 3/18/15)
and No. KH 15-00202 (La. App. 3 Cir. 5/5/15).

The opinion of the Louisiana 14th Judicial District Court Denying Post Conviction
Relief appears at Appendix G of the petition and is unpublished. -

The opinion of the highest state court to review the merits on dirvect appeal
appears at Appendix H to the petition and is published; Siate v Papillion, 63
So0.3d 414, 2010-1317 (La. App. 3 Cir. 5/4/11). o

The opinion of the Louisiana Supreme Court denying certiorari on direct appeal
appears at Appendix I to the petition and is published. State v Papillion, 75 30.3d
447, 2011-1149 (La. 11/18/11). :




JURISDICTION

[:X] For cases from federal courts:

The date on which the United States Court of Appeal decided ny case was
November 14, 2017, a copy of that decision appears at Appendix A.

[%{] No petition for rehearing was timely filed in my case.

The jurisdiction of this Court is invoked under U.8.C.A. Const. Art. 3 § 2, cl. 2;
28 U.S.C. § 1254(1); Sﬂpremle Court Rule 2, 17.1(b), érzd 22
ﬁ(] For cases from state court:é: | |

The date on which the highest state court decided my case was February 2, 2016.
A copy of that decision appears at Appendix E

The jurisdiction of this Court is invoked under U.S.C.A. Const, Art. 3 § 2, cl. 2;

2:8 U.8.C. § 1284(1) & 1257(a); Supreme Court Rule 9, 17.1({), and 22.
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
The United States Constitution, AMENDMENT V provides in pertinent part:

No person shall be held to answer for a capital, or otherwise infamous orime,
uiless on a presenunent or indictment of a Grand hu"y except in cases arising in the land
of naval forces, or in the Militia, when in actual service in time of War or public danger;
nor shall any person be subject for the same offense to be twice put in jeopardy of hf e or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be

deprived of life, liberty, or property, without due process of law; nor shall private
property be take for public use, without just compensation.

The United States Constitution, Amendment VI provides in pertinent part:

. In all criminal prosecutions, the accused shall emjoy the right to a speedy and
piblic trial, by an impartial jury of the State and district wherein the crime shall have

been committed, which district shall have been previcusly ascertained by the accusation;

td be confronted with the witnesses against him; to have compulsory process for

obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

The United States Constitution, Amendment XIV, § I provides in pertinent part:

‘ No state shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life,
hbeﬂv or property, without due process of law; nor deny to any person within ltb
junsdlcuon the equal protection of the laws.

(i). STATEMENT OF THE CASE

Petitioner 1s presenﬂy serving a life sentence at the Louisiana State Penitentiary at
Angola, Louisiana for his March 12, 2010 conviction for (1) count of theft over $500;
ohe (1) count attempted disarming of a police officer; and one (1) count simple battery.
Petitioner's conviction and sentence was affirmed by the Louisiana Third Circuit Court of
Appeal on May 4, 2011. See State v. Papillion, 63 S0.3d 414 (La.App. 3 Cir. 2011) (App.

'Pi). The Louisiana Suprenie Court denied writs on November 18, 2011. State v. Papillion,

75 S0.3d 447 (La. 2011} {(App. I).



Petitioner filed a pro se state Application for Post-Conviction Relief on February
15, 2013, one (1) day before the expiration of Petitioner’s one-year time limit under 28
US.C. § 2244. Petitioner's pro se Application alleged, imter alia, that Pétiticmer’s
c:onviction and sentence violated the Fifth, Sixth, Eighth, and Fourteenth Axhenchnents ‘of
the U.S. Consti_tution as it was initiated by a bill of information and, further, that trial and ‘
appellate counsel were ineffective. Petitioner's previously-retained private counsel
sﬁbmitted a supplement to Petitioner's pro se Application on or about February 22, 2013.

Petitioner's pro se Applicatiﬂn and counseled supplement traversed the state courts
in one form or another until they were finally and fully disposed s:nf bjf the Louisiana
§upreme Court: the former on. June 13, 2014 (see State ex. Rel Popillion v State, 140
S0.3d 1183 (La 2014)); the latter on Febms.iry 26, 2016. See State ex. Rel Papillion v
f;"mte, No. 2015-0793, 184 S0.3d 1274 (La. 2016){(App. E).

At issue herein is Petitioner's first and only Habeas Petition filed Fébmary 27,
2016. (App. Q). Petitioner alleged numerous counts of ineffective assistance of counsel,
(ihcluding, inter alia, that Petitioner's trial counsel operated under an actual conflict of
ihterest, that counsel was physically absent from the courtroom during Petitioner's Acz'uciai
post-verdict motions—which Petitioner labored to argue inexpertly on his own—and that
counsel failed to objeét to the seermingly negligent elimmation of severél lesser moluded
verdicts. |

Further, petitioner averred that his constituticnal right to effective representation of

counsel was violated, when the trial court permitted Petitioner's trial attorney to



“provisionally’ withdraw from representation, holding counsel responsible for
répresentation at sentencing but permitting counsel to physically absent himself during

including a Motion for New Trial and Motion to

Petitioner's post-verdict motions
Quash the Multiple Bill of Informétion—-—compelling Petitioner to represent himself pro
sé, a task he did not request and was woefully under-prepared for.

On October 18, 2016, the U.3. Magistrate Court recommended dismissal of the
Petition. (App. C). Petitioners Traverse and Objecti.ﬁn to Magistrate Report and
Recommendation was filed November 7, 2016 (App. R). Of the five (5) allegations of
ineffectiveness asserted in Petitioner's Habeas Petition, the Magistrate Court addressed
only four (4) total and only two (2)--counsel's pro zemp appomntment and the breakdown
of the partigs' relationship—using the prejudice-presumed analysis provided by Cronic,
éi’ric"kland, and their progeny. The Magistrate Court was utterly silent on the actual and
absolute deniai of counsel during post-trial motions, a time when Petitioner was
compelled to argue his own Motion for New Trial without counsel's assistance because
Petitioner's pro se Motion argued ineffective assistance of counsel and the Court would
reither appoint substitute counsel nor forcé trial counsel to argue his own meffectiveness.
Thid.

On December 5, 2016, the US. District Court entered judgment and order
Denying Petition on the merits (App. B). Motion For Certificate Of Appealability, filed in
Western District of Louisiana December 20, 2016 (App. P). The District Court denied

. Petitioner's Application for a COA on February 14, 2017 (App. D). Petitioner timely

LA



nbticed his intent to appeal. The Fifth Circuit Court of Appeal had jurisdiction to
determine whether or not to grant Petitioner a Certificate of Appealability pursuant to 28

U\.S.C.‘ § 2253(c) and FED R .App P. 22(b). On March 20, 2017, the Fifth Circuit court of

appeal issued a “BR 7 Letter” setting a deadline of May 1, 2017 for the filing of the
Application for COA. Motion for Certificate of Appealability in Incorporated Brief in
_ Silpport filed in U.S. Fifth Circuit Court of Appeal Mav 2, 2017 (App. O). The Court of

Appeal denied COA November 14, 2018 based on failure to State a Constitutional Clamm.
(App. A).
STATEMENT OF THE FACTS
In afﬁrrhing Petitioner's conviction, the Third Circuit gave the following recitation
of the facts and history of this matter:

On the eveming of December 8, 2006, between 745 and 8:00 pm.,
Defendant attempted to steal a car parked at a comer gas station. He then
fled on foot to a neighboring apartment complex where he successfully
stole a vehicle.

Following a high-speed chase with the police, Defendant crashed the
vehicle into a tree. He exited the vehicle, and a foot chase ensued through a
nearby apartment complex. The pursuit ended at the top of a flight of stairs
where Defendant indicaled to a pursuing female officer that he surrendered.
As the officer was about to handenff Defendant, he went for her gun. After
the officer broke Defendant’s grip from her gun, he pushed her, causing her
to fall backwards down the stairs. Defendant descended the stairs continued
to struggle with the officer in an attempt to get her gun. When a second
officer arrived on the scene, Defendant was apprehended with the
assistance of a canine.

On February 9, 2007, Defendant was charged by bill of information as
follows: Counts 1 and 2 — theft of over $500.00, violations of La.R.S.
14:67; Count 3 — attempted disarming of a police officer, a violation of
LaR.S. 14:34.6 and 14:27, and Count 4 — second degree baftery, a violation

6



of LaR.S. 14:34.1. On March 9, 2010 Count 1 was nolle prosequied, and
the matter proceeded to trial. On March 12, 2010, Defendant was found
guilty as charged on Counts 2 and 3 and also found guilty via responsive
verdict of simple battery on Count 4. '

Papillion, 63 So3d at 417.

SUMMARY OF ARGUMENT

By the close of trial, Petitioner's relationship with his trial counsel had devolvedto
ohe of open acrimony. Petitioner intended to include among his post-trial motions, claims
that counsel had been less than effective in failing to call numerous witnesses, failing to
ﬁllly investigate the case (because he was appointed by the Louisiana Supreme Court asa
FPro ad Hoc Judge in the 14" JDC), failing to involve Petitic‘rzer. in plea negotiations or to
cbnvey the content of the same to him. Counsel, concerned that he cculd nét ethically
algue his own ineffectiveness, sought to withdraw—if not from the remainder of
Petitioner's case, at least during Pétitioner's post-verdict motions. The trial court
consgented, allowing counsel to attend to other matters outside the courtroom while
obligating Petitioner to litigate his post-verdict motions without the assistance or guiding
hand of counsel. Such an actual, complete, and certifiable denial of counsel during a
critical stage of Petitioner's case arises to the level of a violation of Petitioner's Sixth
Amendment rights for which prejudice is presumed. Reasonable jurists can debate the
District Court's denial of Habeas Corpus relief, and the Cou.rf: Of Ap;ﬁea} erred denying
COA finding petitioner failed to étata the denial of a constitutional right.

REASONS FOR (}RAN‘T ING THE PETITION
The lower courts erred m denying COA finding that he failed to state a

7



constitutional claim.

Papillion ask his retained Counsel to file a motion for “New Trial” bésed on trial
issues pertaining to perjury by trial witnesses, the state's failure to produce the
sﬁrveillance tape from the store and the camera video from the police units. Also, basedr
oh the state's failure to produce officer Jeffery Altkins police report wbich the state
ciaimed it was lost. Counsel refused to file the miotion for new trial unless Papillion paid
him an additional fifteen thousand dollars. Pappillion complained of these tactics to the
court and because he did not have any more money to pay the lawyer, he asked for
a]:)poinnnem of counsel. Further, counsel filed a motion to be relieved as counsel. At the
Habitual Offender arraignment hearing (without cohnsel present) the court advised
Papillion without Faretta warnings that he (Papillion) could file his own pro se motion.
(See April 29, 2010 hearing tr. p. 6) Papillion filed his own uncounselled motion
complaining of ineffective assistance of counsel based on counsel's failure to address the
above errors in a motion for new trial.

On June 28, 2010 a hearing was held on counsel's motion to be relieved as counsel
and the pro se motion for new trial. The retainer agréement clearly states counsel agreed
to represent defendant through trial and sentencing, and the court deferred counsel's
motion unﬁl after éentencing. The court then allowed counsel to leave the courtroom
based on the fact Counsel did not adopt the pro se motion, and left Papii}ién to argue his
motion without the advice of counsel.

The lower courts deflected the claim that the defendant was constructively denied



the right to counsel at a critical stage in the proceeding (filing of motion for new trial and
ptior to sentencingj. '

This court has long held “A defendant has the right to éounsel at every critical
'S!,‘iage of the proceedings against him, including sentencing. M&Co;melg v. Rhay, 393 U.S.
é; 89 S.Ct. 32, 21 L.Ed.2d 2 (1968). Also, the Sixth Amendment to the United States -
Constitution gives a defendant in a crimmal prosecution the right to represent himself.
}iowever, because an accused managing his own defense relinquishes many of the
traditional benefits associated with the right to counsel, he must knowmgly and
iﬁte]ligently forego those benefits i order to represent himself. Farette v California, 422
U{S. 806, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975). The choice of self-representation can
ohly be made after the defendant has been made aware of tﬁe dangers and disadvantages
of self-representation so that the record will establish he made his choice with “eves wide
oben.” Faretta, supra at 95 5.Ct. 2541.

The record supports Papilﬁon did not waive counsel and did not want to ﬁie or
répresent himself in his motion for new trial.

Mr. Papillion’s family hired counsel Cate L. Bartholomew to assist him mn seeking
Post Conviction relief. (HH-1-3). After Mrs. Bartholomew was hiréd, she came to Angola
ahd received the record from Mr. Papillion. At that time she stated she would review the
récord and advise him within 30 days of the possible claims. Due to misfortunes in Mrs.
Bartholomew’s personal life, her father died, ﬁer mother developed health issﬁes, Mrs.

Bartholomew left and went to Floride and abandoned petitioner’s case. Mrs.



Bartholomew describes this abandénmént as a conflict. Due to Mrs. Bartholomew’s
abandonment and failure to respond to his letters, and with the one year federal AEDPA
time was running out, Mr. Papillion was forced to file a pro se Applieatiﬂn for Post
donvicticm Relief to stop his federal time from running.' Mrs. Bartholomew filed the
Silpplément several days after the federal one year AEDPA time had elapsed, albeit within
the states time limitation.

The standard of rsvi@v is cited as follows: |

In Miller-El v. Cockrell, 537 U.S. 3‘22, 123 5.Ct. 1@27, 154 L.Ed.2d 931 (2003},
the issue of Certificate of Appealability (COA) was addressed. When a habeas applicant
séeks a COA, the court should limit its examination to & threshbl& inquiry into the
uhdérlying merits of the claim; e.g., Slack v McDariel, 529 U.S. 473 at 481, 146
LEd2d, 120 S.Ct. 1595 {2000). .This mquiry does not require full consideration of the
factual or legal bases supporting the claims. Consistent V{?iﬁ} the Court’s precedent and
the statutory test, the prisoner need only demonstrate a “substantial showing of the denial
df a constitutional right” U.S.C. 28 § 2253(c)(2). He satisfies this standard by
demonstrating that jurists of reason could disagree with the district courl’s resolution of
his case, or that the issues presented were adeqﬁate to deserve encouragement {o proceed
further. He need not cdmrince a judge, or, for that matter, a panel of three judges, that he

will prevail, but must demonstrate that reasonable jurists would find the district court’s

'y

1The AEDPA one year began afier the 90 days to file to the U.S. Supreme Court expired
The La.Supreme Court denied cert. November 18, 2011. He had one year and 90 days or until
Febmaxy 16, 2013 to file his state APCR to stop the federal time. The pro se APCR was filed
u;nder the “mailbox rule” by placing the application in the hands of the prison classification
officer to be mailed February 15, 2013. (See App. B). Coungel filed the supplemental application
February 22, 2013. (After the AEDPA time expired). {See App. C). '
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a;*,seSSment of the constitutional claims debatable or wrong; Mifles-El v. Cockrel] No. 01-
7562, 537 U.S. at 326. 123 S.Ct. 1029 (02/25/2003). Accordingly, a court should not
décline the application for COA merely because it believes the zippeliant will not
démonstrate an entitlement to relief’.. |

Appealable Issue No. 1: Reﬁsdnahie Jurists Could Debate Whether the
District Court Erred in Finding that Petitioner Did Not Suffer the Actual
Denial of Counsel During a2 Critical Stage of his State Court Proceedings in
Vgolation of the 5th, 6th, and 14th Amendments to the Censtitution. N

In most circumstances, this Court's ruling in Stricklond v. Washingion, 466 US.
6_;6_8, 104 S.Ct. 2052, 80 LEd2d 674 (1 984) necessitates a two-tiered analysis
establishing professional deficiency and actual prejudice. The defendant must first show
tﬁa.t counsel’s performanc'e Wés deficient. This requires a showing that counsel “made
efrors so serious that counsel was not functioning as the 'counsel' guaranteed thé
defendant by the Sixth Amendment of the U.S. Constitl‘ltion.” Strickland, 466 U S. at 686.
ﬁext, the complainant must show that the deficient performance prejudiced his or her
defense. This can be accomplished updn a “showing that counsel's errcgré Were S0 serious
as to deprive the defendant of a fair trial, a trial whose result is reliable” ibid. However,
i certain albeit limited exceptions, Strickland's prejudice prong can be digpensed with as
the scope of counsel's erTor so vitiates the .defendan 's Sixth Amendment protections that
| no degree of a want of prejﬁdisa can cure the violation. This inchides the actal denial or
dgprivation of counsel during “critical stages” of a defendant’s prosecution.

“The Sixth Amendment guarantees a defendart the right to have counsel present at

all ‘critical’ stages of the criminal proceedings.” Montejo v. Louisiana, 556 U.S. 778, 786,
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1.‘29 S.Ct. 2079, 173 LEd.2d 955 (2009), qub&ng United States v. Wade, 388 ﬁ.’S._ 218,
2"?,7-228; 87 S.Ct. .1926; 18 L.Ed.2d 1149 (1967). Critical stages including pre-trial
iﬁvestigation and motion practice (see, e.g., Bréwezf 4 W}ilﬁaﬁ#, 430 U.S. 38?, 3.98; o7
S.Ct.1232; 51 L Ed.2d 424 (1977) (“a person is entitled to the help qf a lawyer at or after
the time that judicial proceedings have been initiated against him--'whether by way of
formal charge, preliminary hearing, indictment, information, or arraignment™); see also
E:‘owelg V. Alabamé, 287 US. 45,57, 77 L Ed. 158 (1932) (“[The] most critical period of
the proceedings against these defendants” was “from the time of their arraignment until
ﬂjle begmning of their trial”)) through sentencing. See e.g., Gardner v. Florida, 430 Us.
349, 358; 97 S.Ct. 1197; 51 L. Ed.2d 393 (1977) (“The Sixth A:neﬁdxner;t right to counsel
ektends to all critical phases of a criminal proceeding, including a sentencing hearing”);
Mempa v. Rhay, 389 U.S. 128, 88 S.Ct. 254, 19 L Ed2d 336 (1967) (“The time of
s%ntencing is a critical stage in a criminal case™); Boardman v Estelle, 957 F?d 1523,
1525 (9" Cir. 1992) (“Sentencing is a critical stage of the criminal process™), United
States v, Fogel, 829 F.2d 77 (D.C. Cir. 1987) (“It cannot be said often enough that
sentencmg 1s a critical phase of the criminal justice process.”)
Post-trial, pre-appeal motion practice is also a critical stage. Mod e v Thaler, 630
F.3d 383 (5® Cir. 2011) (joining “(;ve;y' federal circuit to consider the issue” and holding
that “settled Supreme court precedent” establishes “that the motion for new trial, during
the post-trial, pre-appeal period, is a critical stage”)

When there has been an actual or constructive denial of the assistance of counsel
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altogether during a critical stage of the proceedings prejudice is presumed. “The
presumption that counsel's assistance s essential requires the court fo conclude that a.. trial
is unféir if the accused is denied counsel at a critical stage of his trial . . . No specific
showing of prejudice is requifed because the petitioner has been denied the right of
éffective cross-examination which would be constitutional error of the first magnitude
* and no amount of showing vofwant of prejudice would cure L. United States v Cronic,
466 U.S. 648, 659; 104 S.Ct. 2039; 80 L.Ed.Zd 657 (1984). “Actual or constructive denial
of the assistance of cdu_ﬁsel altogether is legally presumed to result in prejudice.”
Sirickland v Washington, 466>U.S7 at 692. “Prejudice in these circumstances is so likely
tilat case-by-case inquiry into prejudicé is not worth the cost” }Eizi |

Petitioner was found guilty as charged on March 12, 2010. On April 29, 2010,
| Petitioner was brought to csﬁrtz for arraignment on a Multiple Offender Bill of
Information. (App. J). He was unrepresented by counsel. Ibid. Petitioner indicated to the
Court that his trial attorney “was suppose [sic] to come talk to me this {aféék for the
purpose of filing a Motion for New Trial” but that he had failed to do so. The Court
commiserated, stating “Hopefully, he'll come and see you in the meantime,” {Rp.1578).
and instructed Petitioner that “if he doesn't, then you're welcome to file [a pro se Motion
for New Trial.}” (Rp.1579). Petitioner explained: “I don't really kﬁcﬁ what I'ml doing, but
'm trying > (App. J. Rp.157§, 1.11-15).

On June 28, 2010, Petitioner retumed to Court for a hearmg on the State's Multiple

Bill. (App. L & M). Apparently having nothing better to de, his trial attorney was in
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attendance. Petitioner's counsel had filed a Motion to Withdraw, Petitioner had filed
several pro se Motions, inclu‘ding a Motion to Quash the Multiple Offender Bill of |
Information and a Motion for a New Trial. (App. K). Counsel refused to adopt
Petitioner's pro se filings (App. M, R.p. 1631, 1. 23-26) and Petitioner was advised by the
tkial court: “Mr. Papillion, it will be up to you to argue any of those motions that you filed
pro se” Ibid

At the close of the proceedings, Petitioner was adjudicated a multiple offender
with sentencing to follow. accordingly. Counsel again reiterated that he wounld not be
present to represent Petitioner during argument or allocution of Petitioner's Motion for
New Trial. (App. M, pp. 1631). “I just want to know do you object to him wiﬂldrawing as
your attorney?” the Court inquired. (App. M, pp. 1634). Petitioner responded: “Of course,
Your Honor. I thought he was with me all the way through . . but Imean . . ” fhid.

MR. CLEMONS: Okay. Judge, that's why I made it clear in my motion

that that was part of my retention to represent iiim through sentencing. Just

ont things that transpired since that time I felt and I still feel it's in his best

interest to have somebody who could advocate from this point going

forward on his behalf and also because Mr. Papillion is indigent, and at

some point hopefully the Court is going to appoint someone to take over

this matter moving forward. 1 just thought this would be 2 good transition

period to do that, Your Honor, but I have no problem with staying on until
he gets sentenced. '

THE COURT: Well, since that is in part of the motion, I think I would be
probably jumping the gun, so to speak, as to sign the Motion to Withdraw at
this point. :

MR. CLEMONS: No problem, Judge. As far as withdrawing for today — I
mean leaving for today to go to my office?

- THE COURT: I understand you have not adopted the pro se motions that
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were filed by the defendant, therefore you may leave if you so desire,

MR. CLEMONS: Thank you, Judge.

(Mr. Clemons exits courtroom)

(App. M, pp. 1634-1636).

With this, Petitioner was instructed to move into counsel's chair and proceed with
his argument on his own behalf. He was not appointed counsel to assist him. He was not
gven questioﬁed regarding whether he wished to proceed pro se, whether he could afford
counsel, or whether he could adequately represent h_imself; Petitioner did not have a copy
of his pro se Motion for New Trial and had to rely upon a copy provided to him by the
éourt. (App. M, pp. 1639). Petitioner complained that he was “at a disadvantage” (App.
M, pp. 1640); he asked the Court to “please make me ﬁnderstand” (App. M, pp. 1659).
dnd stated: “T do not understand everything that is going on here.” (App. M, pp. 1649).
The trial court refused to entertain Petitioner's argument that his counsel was ineffective,
directing the unrepre sented Petitioner to “file the appropriate motion” and then proceeded
to admonish Petitioner, stating: “Well, {counsel m] still representing you on sentenc-ing. :
He's still representing you on habitual offender {sic.] I doubt very seriously you want to
alienate while he's your attommey. You haven't discharged him. He has asked to be
withdrawn but he is under contract until sentencing ’ (App. M, bpp. 1668-1669). In one
ﬁgrticularly deflated exchange, Petitioner stated: “I don't know what else to say because
of the fact that I feel like I'm iasing my argument here today because of the fact that I've

asked my attorney to do a number of things” (App. M, pp. 1663).
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At the élose of the proceédings, the Court denied Petitioner's Motion for New |
Trial. “Your Honeor,” Petitioner inquired, “do I need to respectfully object to that?”

“You do,” the Court advised.

 “Okay,” Petitioner said. (App.- M, pp. 1675).

In Strickland, the U.S. Supreme Court identified three (3) categories of
iﬁeffectiveness claims and the corresponding standards. First, the Cfouz’[ held that “in
dertain Sixth Amendment contexts, pre!udlge 18 presumed {ez.ch as ajctual or constructive
demai of the ‘1s51stance of counsel altogether.” Strickiand, 466 U.S. at 692; citing Cronic,
466 U.S. at 659. Second, the Court held that “when counsel is burdened by an actual
i}oﬁﬂict of interest” then a “similar, though more limited, presumption of prejudice”
should apply. Jbid. at 692. There, the Court held that prejudice is presumed where “the
defendant demonstrates that counsel 'a:ct.ively represented eoﬁﬁicting interests’ and that
"ain actua! conflict of interest adversely aﬂ‘ected his lawyer's performance” Ibid,; citing
Cuyler v. Sullivan, 446 U.S. 335, 350, 100 5.Ct. 1708, 64 L.Ed.2d 333 (1980) “Actual or
cﬁnstructive denial of the assistance of counéel altogether is legally presumed to result in
prejudice” See e.g., United States v Weathersby, No: 10—265,‘ 2015 US. Dist. LEXIS
127558, at *12 (ED. La. Sept. 23, 2015) A “constructive” denial can occur even when an
attorney — unlike Petitioner's counsei hereiﬁ — condescends to bsN physicﬂiy present in
thev coﬁrtmorn during a critical stage in ﬁ}e defendant's defense. “That a pefson who
happens to be a lawyer is present . . s not enough to satisfy the constitutional

command.” Strickland, 466 1.5. at 687,



Although counsel's absence from the courtroom during post-trial motions is not a
donflict of interest, per se, it nonetheless implicates the same constitutional principles put
fm‘th in Pétitione:r’s Habeas Petition and argued thoroughly throughout these proceedings.
The actual or constructive deprivation of counsel — like an “actual conflict of interest”_
where counsel is physically present but unable, due to conflict, to adveocate fully on
Behaif of his or her client — triggers the lowest rung of Ssricfdczivzd analysis, the prejudice-
presumed standard. A “constructive” denial of counsell can occur when counsel labors
under an “actual conflict of interest” or where counsel, ﬂ'lougll formally retaned or
dppointed, is physically absent. Mayo v. Cockrell 287 F.3d 336, 340 n.3 (5™ Cir. 2002);
Burdine v Johnson, 262 F.3d 336, 344 n 4 (5™ Cir. 2001).

It is tmé enough that the trial court did not permit trial counsel to voluntarily
.ﬁesign, but the court refused to appoint substitute counsel for post-trial motions as well.
While the trial court still refused to granf, counsel's withdrawal, it did kindly permit
¢ounsel to leave the courtroom forcing Petitioner to represent himself on his prd se post-
trial motions. (App.M, pp. 1634-1635). The prospect of a represented defendant arguing
pro se Qést-trial motions while his attorney attends to more pressing matters elsewhere
and where the trial court strenucusly advises the unrepresented defendant not to push too
.hard on the defendant's meffective assistance of counsel claims lest he “alienate” Eﬁs
dbsent attorney and further injure himself at sentencing is precisely the type of prejudice-
presumed sitnation that are called upon in “actual conflict” and “Iacmal-denial” situations.

Reasonable jurists cannot only debate the District Court's merit denial of
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I-;etitioner’s ineffective assistance/actual conflict/actual denial of counsel claim; seasoned
qnd sober jurist must almost universally be appalled by it. While Petitioner initially
clothed his attorney's absence in the language of an “actual conflict of interest.” Petitioner
did vividly describe, and the trial record reﬂécts, counsel's actual absence during post--
trial motions. Whether we term it a conflict of intérest that counsel felt his other duties
intruded on Petitioner's right to effective representation or we call it the actual denial of
éounsel, the standard is the same and the same result éh@uid follow: The lower courts
eérred finding petitioner failed to state a constitutional claim and Petitioner should be
iSsued a Certificate of Appealability.

CONCLUSION

It is immaterial whether Petifioner adequately represented himself before the trial
(‘niouﬂ judge during his post-trial motions’ (he didn't) or whether, in more capable hands,
his post-trial motions would have been successful (they would); prejudice is presumed
when so great a violation of a defendant's constitutional rights occurs as happened here.
Petitioner's trial counsel was permitted to leave the courtroom and the courthouse while
Petitioner was tasked with his own representation. The trial court did not inform the
defendant of the dangers and disadvantages of self-representation so ﬂl&t the record will
éstablish he made his choice with “eyes wide open” Fareita, supra at 95 S.Ct. 2541. Nor
did the court innquire whether Petitioner could or intended to retain an attorney. The Court
did not offer to appoint even titular representation or a public defender to second-chair |

and supervise Petitioner's motions. The sight of an unintentionally unrepresented indigent
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defendant struggling to comprehend and navigate the legal systlem dliring a critical stage
of his prdceedings is a scene that should not be tolerated in any American court of law.
Reasonable jurist could thus debate the District Court's holding that Petitioner did not
suffer an actual denial or deprivation of counsel during his critical post-trial motions. For
zill of these reasons and 'ény others appearing to this honorable Court, Petitioner was
entitled to a Certificate of Appealability.

The constitutional claims were not fully and fairly adjudicated and reasonable |
jurists wonld find the Court of Appeal’s assessrﬁent of the constitutional claims debatable
dr wrong. Petitioner suggests he has presented questions of constitutional substance that
ﬁdequately deserve encouragement to proceed further. 28 U.S C.A §2253(c)(2).

WHEREFORE the lower courts erred denying COA, this Honorable court may
gmm certiorari or remand to the U.S. Fifth Circuit for further proceedings.

Respectfully submitted on this /J— day of f’cb,QoLAﬁq , 2018.

AW pawﬂ un #;‘Y}SgC?

Alex Pappxlhon

DO.C. #182389, Oak 4
Louisiana State Penitentiary
Angola, Louisiana 70712
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