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FILEDLINITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT NOV 28 2017

MOLLY C, DWYER, CLERK
U,S, COURT OF APPEALS

ROBERT MICHAEL MCHALE, No. 17-35807

Petitioner-App ellant, D.C. No. 2: 15-cv-015 13-PK
District of Oregon,
Pendleton

MARKNOOTH, ORDER

Respondent-Appellee.

Before: LEAVY and TALLMAN, Circuit Judges

The request for a certificate of appealability is denied because appellant has

not shown that'Jurists of reason would find it debatable whether the petition states

a valid claim of the denial of a constitutional right and that jurists of reason would

find it debatable whether the district court was conect in its procedural ruling."

Slack v. McDaniel, 529 U.S. 473, 484 Q0A0); see also 28 U.S.C. g 2253(c)(2);

Gonzalez v. Thaler,565 U.S. 734,140-41 (2012).

Any pending motions are denied as moot.

DENIED.

V
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Thomas J. Hester, OSB #93184
Assistant F ederal Public l)efender
101 S.W. Main Street, Suite 1700
Portland, Oregon 97204
(503) 326-2123 Telephone
(503) 326-5524 Facsimile
Tj_hester@fd.org

Attorney for Petitioner

ROBERT MICHAEL McIIALE'

Petitioner,

v.

IN THE UNITED STATES DISTRICT COT]RT

FOR THE DISTRICT OF'OREGON

Case No.: 2: 15-cv-01513-PK

NOTICE OF APPEAL

MARK NOOTH, Superintendent, Snake
River Correctional Institutiono

Respondent

Notice is hereby given that the Petitioner, Robert Michael McHale, hereby appeals to the

United States Court of Appeals for the Ninth Circuit from the Judgment entered on September 8,

20T7, by the Honorable Marco A. Hemandez.

Respectfully submitted on October 5,2017.

/s/ Thomas J. Hester
Thomas J. Hester
Assistant Federal Public Defender

Page l NOTICE OFAPPEAL
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

ROBERT MICHAEL MCHALE, No. 2:15-cv-01513-PK

Petitioner,

MARK NOOTH, Superintendent, Snake
River Correctional lnstitution,

ORDER

Respondent.

HERNANDEZ, District Judge:

Magistrate Judge Papak issued a Findings & Recommendation (#50) on July 10, 2A17, rn

which he recommends the Court denyPetitioner's Petition for Writ of Habeas Corpus. Petitioner

has timely filed objections to the Findings & Recommendation. The matter is now before me

pursuant to 28 U.S.C. $ 636(bX1) and Federal Rule of Civil Procedure 72(b).

When any party objects to any portion of the Magistrate Judge's Findings &

Recommendation, the district court must make a de novo determination of that portion of the

Magistrate Judge's report. 28 U.S.C. $ 636(bX1); Dawson v. Marshall, 561 F.3d 930,932 (9th

1 - ORDER
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Cir. 2009); United States v. Reyna-Tapia,328 F.3d 1114, lI2l (9th Cir. 2003) (en banc).

I have carefully considered Petitioner's objections and conclude there is no basis to

modify the Findings & Recommendation. I have also reviewed the pertinent portions of the

record de novo and find no other errors in the Magistrate Judge's Findings & Recommendation

CONCLUSION

The Court ADOPTS Magistrate Judge Papak's Findings & Recommendation 150], and

therefore, Petitioner's Petition for Habeas Corpus [2] is denied.

IT IS SO ORDERED.

DATED this day of

A
United States District Judge

17.

2 - ORDER
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IN THE TINITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

ROBERT MICHAEL MCHALE,
Case No. 2: 1 5-CV-01 5 1 3-PK

Petitioner,
X'INDINGS AND RECOMMENDATION

v

MARKNOOTH,

Respondent.

Thomas J. Hester
Assistant Federal Public Defender
101 S.W. Main Stteet, Suite 1700
Portland, Oregon 97204

Attorney for Petitioner

Ellen F. Rosenblum
Attorney General
Klisten E, Boyd
Senior Assistant Attomey General
Depafiment of Justice
1162 Court Street NE
Salem, OR 97301-4096

Attorneys for Respondent

I - FINDINGS AND RECOMMENDATION
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PAPAK, Magistrate Judge.

Petitioner is cunently in the custody of the Oregon Deparlment of Corrections. He brings

this habeas colpus proceeding.pursuant to 28 U.S.C. 5 2254, For the reasons set forth below,

Petitioner's Petition for Writ of Habeas Corpus (ECF No. 2) should be DENIED, and Judgment

should be entered dismissing this action with plejudice.

BACKGROUND

On December 4, 2006, a Lincoln County juty convicted Petitioner of two connts of Rape

in the First Degree, one count of Unlawful Sexual Penetration in the First Degree, and seven

counts of Sodomy in the First Degree. The coud imposed concunent and consecutive sentences,

totaling 600 months of imprisonment. Resp't Ex. 101 (ECF No. 27). Petitioner directly

appealed his convictions, alleging the following sffors:

FIRST ASSIGNMENT OF ERROR: In case number 052131 (,4.134410), the
sentencing courl erred by ordering defendant to serve the sentences imposed on
Counts through 7 consecutively to the sentences imposed on Counts 1 tluough 4,
in violation of defendant's Sixth Amendment jury trial right.

SECOND ASSIGNMENT OF ERROR: In case number 452131 (Ai344i0),
sentencing court erred by ordering defendant to serve the sentences imposed on
Counts 8 and 9 consecutively to the sentences imposed on Counts 1 tll'ough 4 and
Counts 5 thlough 7, in violation of defendant's SixthAmendment jury trial light.

THIRD ASSIGNMENT OF ERROR: In case number 053631 (4134411), the
sentencing cou$ en'ed by ordering defendant to serve the sentence imposed on
Count 3 consecutively to the sentences imposed [on] Counts I and2 and Counts 7
thlough 12, in violation of defendant's Sixth Amendment jury triai right.

FOURTH ASSICNMENT OF ERROR: In case number 053631 (A134411), the
sentencing court ened by ordering defendant to serve the sentence imposed on
Count 6 consecutively to the sentences imposed on Count 1 and 3 and Count 3, in
violation of defendant's Sixth Amendmentjury trial right.

FIFTH ASSIGNMENT OF ERROR: In case number A52l3l (A134410), the
sentencing court erred by ordering defendant to serve the sentences irnposed on

2 _ FINDINGS AND RECOMMENDATION
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Counts 5 tlu'ough 7 consecutively to the sentences imposed on Counts I tlu'ough
4, in violation of ORS 137.123.

SIXTH ASSIGNMENT OF ERROR: In case number 052131 (,4'134410), the
sentencing court ened by ordering defendant to serve the sentences imposed on
Counts 8 and 9 consecutively to the sentences imposed on Counts 1 tlu'ough.4 and
Counts 5 tlu'ough ?, in violation of ORS 137.I23.

SEVENTH ASSIGNMENT OF ERROR: In case number 053631 (A1344i 1), the
sentencing court erred by ordeling defendant to serve the sentence imposed on
Count 3 consecutively to the sentences imposed Counts 1 and 2 and Counts 7
through 12, in violation of ORS 137.123.

EIGHT ASSIGNMENT OF ERROR: In case number 053631 (4134411), the
sentencing court ened by ordering defendant to serve the sentence imposed on
Count 6 consecutively to the sentences imposed on Count I and2 and Count 3, in
violation of ORS 137.123.

Resp't Ex's 103. The Oregon Court of Appeals affirmed without opinion. State v. fuIcffiale,229

Or. App. 237 {2009), On appeal to the Oregon Supreme Court, Petitioner presented the

following questions for the court's review:

QUESTIONS PRESENTED: The cou$ ordered defendant to serve multiple
consecutive sentences basecl on "substantial and compelling reasons of its own
creation.

ORS 137,123 identifies several factual bases that support the imposition of
consecutive sentences. This petition for revielv raises these questions:

(1) Did the sentencing courl eru by imposing consecutive sentences for reasons
other than those contemplated by ORS 137,123?

(2) Assuming that (1) is answered in the affirmative, does that eror constitute an

"eilol of law appalent on ths face of the rccord?

(3) Assuming (1) is answercd in the affirmative, will this couft exercise its
discretion to address and conect the enor?

Resp't Ex. i05, The Oregon Supreme Court denied rcview. State v. luIcHale, 347 Or.29A

(2009).

3 - FINDINGS AND RECOMMENDATION
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Petitioner then sought state post-conviction relief ("PCR"), in which he alleged the

follor,ving: (1) "Ineffective Assistance of Tlial Counsel by Cumulative Elrors," (2) "Prosecutorial

Misconduct Prejudice Claim," (3) "Trial Court Abuse of Discretion in Insufficiency of Evidence

Claim," (4) "Ineffective Assistance of Appellate Counsel by Cumulative Enots," (5) "Appellate

Court's Neglect of Discretion in Insufficiency of Evidence Claim," and, (6) "Supreme Courts

Neglect of Discretion in Insufficiency of Evidence Claim." Resp't Ex. 108. Following an

evidentiary hearing, the PCR court denied relief. lvlcHale v. Nooth, Malheur County Circuit Case

No. 10078216P. On appeal to the Oregon Court of Appeals, Petitioner assigned the follorving

en'ors to the PCR court's tuling:

FIRST ASSIGNMENT OF ERROR: The post-conviction court abused its
discretion in denying petitioner's February 14,2}l2,motion for continuance.

SECOND ASSIGNMENT OF ERROR: The post-conviction court abused its
discretion in denying petitioner's March 13,Z|tZ,request for continuance.

THIRD ASSIGNMENT OF ERROR: The post-conviction court ened in denying
petitioner's motion for access to grand jury records.

Resp't Ex. 243. The Oregon Court of Appeals affirmed without opinion, and the Oregon

Supreme Court denied review. fufcHale v. Nooth, 270 Or, App. 599, rev. den. 357 Or. 415

(201s).

OnAugust 11,2015, Petitioner filed, Pro,Se, his Petition for Writ of Habeas Corpus,

raising the following grounds for reliefl

G1)
G2)
G3)

Claims of actuaUfactual innocence, and accumulated enors
insufficient evidence to validate/sustain a conviction,
malicious/prejudicial prosecution, unvalidated accusations without
demonstrative evidence to vouch for witness testimony
constitutionally illegal/wrongful incarceration, stemming finm these
violations
contaminated evidence rendered unusable/ unreliable,

G4)

Gs)

4 * FINDINGS AND RECOMMENDATION
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G6) medical confirnations of deceitful testimony by all state/courl par.ticipants,
accuserldeciarants, & expert/profe s sional witness' s,

G7) abuselneglect by circnit, appeal, &, snpreme stafe/courls failure to
adjudicate proceedings by appropriately balancing constitutional due
plCIcess and equal protection per national and sovereign
mitigation/arbitration standards established by the populace to protect
themselves lrom false allegations and erroneous convictions premised on
those perjulious confabulations, and the prejudice incuued by these
discrepancies individually and/or the accumulation of them in toto, have
not been addressed by the state/court and petitioner prays rectificative
relief fiom this courl

[ac] cumulative enor [s]

All of these significant factors have been ignored by all of tlre state/court entities
up to the prcsent. I am imploring that this court encourages the state/courts to
validate the merits of my issues and/or confirm the velicy of the claims presented
and lectifr these discrepancies in my favor by exercising your discretions or
intercede on my behalf by affording me a favorable resolution with summary
judgment and/or any other procedurcs available for release.

Pet. (ECF 2) at7,

On September 14, 2015, this Court glanted Petitioner's motion for appointment of

counsel, and subsequently granted several motions by counsel for extension of time to file a

supporting brtef. Notably, counsel did not rnove for leave to file an Amended Petition for

Habeas Corpus Relief.

Respondent argues all seven of the grounds for relief in the Petition should be denied

because none alleges federal constitutional claims, and because they are procedurally defaulted.

kt his supporting brie{ Petitioner urges this Court to forgive any procedutal default under the

lufartinez Exception, arguing that both trial counsel and post-conviction counsel wele ineffective.

Martinez v. Ryan,566 U.S, I (2012). Alternatively, Petitioner asks this Court to conduct an

evidentiary hearing to allow him to demonstlate 'ocause" for any procedural default. Petitioner

does not address Respondent's arguments that his Petition fails to raise a federal claim for relief.

5 . FINDINGS AND RECOMMENDATION
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pr$,cussroN

I. The Petition DoeS,Not Alleee Fedpral Habeas ClaiFq

' Under 28 U.S.C. $ 2254(a), federal courts may entertain applications for wits of habeas

corpus by a state prisoner "only on the ground that he is in custody in violation of the

Constitution or laws or h'eaties.of the United States." See Estelle t. fuIcGuire, 502 U.S. 62,67

(1991) (holding that federal courls are lirnited, on habeas review, to deciding whether a

conviction violated the Constitution, laws, or tleaties of the United States); see also Green v.

Henry,302 F.3d 1067, n7A n.3 (9th Cir.2002) (claims not in the petition need not be

considered). Rule 2(c) of the Rules Governing claims filed pulsuant to 28 U.S.C. S 2254

provides, inter alia, that a Petition for Writ of Habeas Corpus must: (1) speciff all the grounds

for relief available to the petitioner; and, (2) state the facts supporting each ground.

The claims in Petitioner's Habeas Petition do not allege that he is in custody in violation

of the federal Constitution, or any other body of federal law. Although his supporting blief does

argue ineffective assistance of counsel in violation of the Sixth Amendment, this claim is not

properly before the Court because a traverse is not the plopelpleading to raise additional grounds

for relief. Cacoperdo v. Demosthenes,3T F.3d 504, 507 (9th Cir. 1994) (finding claims not

raised in the petilion are not cognizable on appeal). Moteover, even construing his Petition

liberally, this Court is satisfied that Petitioner is not entitled to relief on any of the claims in his

Petition because, as discussed below, he did not failly prcsent them in state court.

II. Petitionerjs Claims Are Procetlurallv Def?.plted

Generally, a state plisoner must exhaust all available state corut remedies either on direct

appeal or tluough collateral proceedings before a federal court may consider granting habeas

corpus relief. 28 U,S.C. $ 2254(bX1), A state prisoner satisfies the exhaustion requirement by

6 - FINDINGS AND RECOMMENDATION
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"fair'ly presenting" his federal claim(s) to the appropriate state courts at all appropriate stages

afforded under state law, thereby affording the state court "the opportunity to pass upon and

correct alleged violations of its plisoners' federal rights." Duncan v. Henty, 5 13 U.S. 364, 365

(1995); Castillev. Peoples,489 U.S. 346,351(1989); Bcl&vinv. Reese,541 U.S. 27,29 (2004).

Before the state court, a state plisoner must "include reference to a specific federal

constitutional guarantee, as well as a statement of facts that entitle [him] to re1ief." Baldwin, S4I

U.S. at 32; see also Castillo v. fuIcFndden,399 F.3d 993, 1000 (9th Cir, 2005) ("To exhaust his

claim, [a petitionerJ must have presented his federal, constitutional issue before the [state

appellate courts] within the foul colners of his appellate briefing."). If a state prisoner

procedurally defaults his available state remedies, habeas relief is precluded absent a showing of

cause and prejudice, or that the failure to consider the defaulted claims will result in a

fundamental miscariage ofjustice. Coleman v. Thompson, 5Al U.5.722,750 (1991).

In the case at bar, with each successive appeal Petitioner raised different grounds for

relief. On direct appeal, Petitioner challenged the trial court's imposition of consecutive

sentences under state law. Although he did allege to the Oregon Court of Appeals that

consecutive sentences violated his "Sixth Amendment jury trial right," on appeal to the Oregon

Supreme Court Petitioner dropped all reference to the Sixth Amendment, claiming simply that

the trial court emed by imposing consecutive sentences in contravention of state law, In the PCR

petition, Petitioner raised claims (detailed above) ranging fiom ineffective assistance of tlial and

appellate counsel to trial and appellate court abuse of discretion. When the PCR court denied

relief on these claims, Petitioner requested lelief fiom the Oregon Court of Appeals on the

glounds that the PCR court committed procedural enors in not granting a continuance or access

to grand jury rrcords. Now, Petitioner claims he is entitled to habeas corpus relief because he is

7 - FINDINGS AND RECOMMENDATION
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actually innocent, he was maliciously prosecuted, his conviction tests upon insufficient evidence,

the evidence was contaminated, the witnesses against him were not crtdible, and the courts have

erred in numerous ways. Because these claims werc not fairly presented to the appropriate state

courfs, at all appropriate stages, they are procedurally defaulted.

In his supporling brief Petitioner algues any procedurally defaulted claims should be

excused under the fuIartinez exception. However, only a claim of ineffective assistance at trial

may be excused under a meritorio us fukn'linez exception analysis. See trIcnrinez v, Ryan, 566

U.S. 1, I Q0I2) (holding that inadequate assistance of counsel at initial-review collateral

proceedings may establish cause for a prisoner's procedural default of a claim of ineffective

assistance at trial); see ulso Davile v. Dcwis, --- S. Ct. ---, 2017 WL 2'122418 (June 26, 2017)

(declining to extend fuIartinez beyond its naruow exception). Since Petitioner does not allege

ineffective assistance of trial counsel here, he cannot show cause and prejudice to exsuse his

procedural default under the Martinez exception.

IIL Petitioner Is Not Entitled To An Evidentiarv Hearine

Alternatively, Petitioner asks this Court to conduct an evidentiary hearing to allow him to

demonstrate "eause" for any prncedulal default, Pet't's Br, in Supp. at 14. This Cout't finds the

written record---*ontaining the entire transuipt of Petitionet's trial proceedings, as well as i54

post-conviction exhibits-is sufficient to conclude that Petitioner had ample opportunity to

develop the facts underlying his ineffective assistance of tlial counsel claim, and he failed to do

so. ,See Grifiin v. Johnson,350 F.3d 956,966 (9th Cir, 2003) (finding no need for evidentiary

healing because it would not produce evidence more reliable or probative than the testimony and

afhdavits already presented). Accordingly, Petilioner's request for an evidentiary hearing should

be denied.

8 _ FINDINCS AND RECOMMENDATION
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RECOMMENDATION

Based on the foregoing, Petitioner's Petition for Writ of Habeas Corpus (ECF No. 2)

should be DENIED, and judgment should enter DISMISSING this case with prcjudice,

SCHtrDULING ORDER

The Findings and Recommendations will be refeired to a district judge. Objections, if

any, ale due foufteen (14) days fi'om service of the Findings and Recommendation, If no

objections are filed, then the Findings and Recommendation will go under advisement on that

date. if objections are filed, then a response is due fourteen (14) days after being served with a

copy of the objections. When the rcsponse is due or filed, lvhichever date is earlier, the Findings

and Recommendation will go under advisement.

NOTICE

A party's failure to timely file objections to any of these findings will be considered a

waiver of that party's right to de novo consideration of the factual issues addressed herein and

lvill constitute a waiver of the party's right to review of the findings of fact in any order or

judgment entered by a distlict judge. These Findings and Recommendation ate not immediately

appealable to the Ninth Circuit Court of Appeals. Any notice of appeal pulsuant to Ruie a(aXl)

of the Federal Rules of Appellate Procedure should not be filed until entry of judgment. In

addition, the district judge should certify that Petitioner has not made a substantial showing of

&e denial of a constitutional right pursuant to 28 U.S,C. E 2253(c)Q). This case is not

apprnpliate for appellate review.

DATED T*r le& orJu1r 2ol?,

Papak
United States Magistmte Judge

9 _ FINDINGS AND RECOMMENDATION
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