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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA

PENSACOLA DIVISION

UNITED STATES OF AMERICA

vs. Case Nos.: 3:02cr20/RV/EMT  
3:15cv377/RV/EMT

MARCO D. DUNCAN
____________________________/

O R D E R

This cause comes for consideration on the magistrate judge’s Report and Recommendation

(Report), dated September 21, 2015 (doc. 375). The Report recommends that Marco D. Duncan’s

Section 2255 petition for habeas corpus --- his second one --- be dismissed as successive, and that

a certificate of appealability be denied. The parties have been furnished a copy of the Report and

have been afforded the opportunity to file (and Duncan has filed) objections under Title 28, United

States Code, Section 636(b)(1) (doc. 377). I have made a de novo determination of all timely filed

objections. Having considered the Report, and Duncan’s objections thereto, I have determined the

Report should be adopted, with the following additional analysis. 

In 2002, Duncan and several others were charged with conspiracy to distribute and to possess

with intent to distribute five kilograms or more of cocaine and fifty grams or more of cocaine base,

in violation of Title 21, United States Code, Sections 841(a)(1); 841(b)(1)(A)(ii), and (iii); and 846.

Under the statute, Duncan was originally subject to a term of imprisonment of not less than 10 years

or more than life. 21 U.S.C. § 841(b)(1)(A). Before trial, however, the government filed a notice of

enhancement information (doc. 187), asserting that Duncan was subject to an increased minimum

sentence based on a previous felony conviction for possession of cocaine base in California in 1992.

Under the statute’s increased penalty provision, a defendant shall be imprisoned for not less than 20

years and not more than life if he had a prior felony drug conviction. Id. After Duncan was convicted

by the jury in this case, I sentenced him to life imprisonment. He filed a direct appeal (which was

denied), after which he filed his first Section 2255 collateral attack (which was also denied). He has

now brought a second Section 2255 motion. As noted, the magistrate judge has recommended that

the petition be dismissed as successive.
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Duncan’s second petition is based on his claim, made pursuant to Johnson v. United States,

544 U.S. 295, 125 S. Ct. 1571 (2005), that his previous conviction no longer qualifies as a predicate

conviction for enhancement purposes due to a recent change in California law which converted the

earlier conviction from a felony to a misdemeanor. In Johnson, which involved a “career offender”

designation under the federal sentencing guidelines (and not, as here, a statutory enhancement), the

Supreme Court held that the state court vacatur of a predicate conviction is a new “fact” that triggers

a “fresh” one-year statute of limitations pursuant to Section 2255(f)(4). And, in Stewart v. United

States, 646 F.3d 856 (11th Cir. 2011), which likewise involved a career offender designation under

the sentencing guidelines, the Eleventh Circuit held that if a petitioner succeeds in having his prior

conviction vacated, a second petition will not be dismissed as successive. Duncan has relied on both

Johnson and Stewart in his objections to the Report.1

The Eleventh Circuit’s decision in Spencer v. United States, 773 F.3d 1132 (11th Cir. 2014)

(en banc) is instructive. The petitioner in that case was sentenced as a career offender based, in part,

on a prior conviction for felony child abuse that --- due to an intervening Supreme Court decision ---

had been erroneously classified as involving a “crime of violence.” He filed a Section 2255 petition

and sought to be resentenced without the enhancement. The Spencer majority began its analysis by

stating:

1 It appears that Stewart implicitly held that Johnson is retroactively applicable to collateral
proceedings. As at least one court in this circuit has observed:

While some say that neither the Eleventh Circuit nor the Supreme
Court has held Johnson to be retroactive to cases on collateral attack,
Smith v. United States, 2012 WL 2505309 at * 2 (M.D. Fla. Jun. 28,
2012), Stewart is reduced to a mere advisory opinion unless Johnson
is retroactive, so it is fair to conclude that Stewart implicitly held that
Johnson is retroactively applicable to collateral proceedings (the
government conceded retroactivity in Smith).

Futch v. United States, 2012 WL 4009710, at *1 n.2 (S.D. Ga. 2012). For this order, I assume that
the 2005 Johnson decision (not to be confused with other more recent Supreme Court sentencing
enhancement decisions that share the same name, see Johnson v. United States, — U.S. —, 135 S.
Ct. 2551 (2015), and Johnson v. United States, 559 U.S. 133, 130 S. Ct. 1265 (2010)) is indeed
retroactive. But, as will be seen, that does not entitle Duncan to relief.
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Section 2255 does not provide a remedy for every alleged error in
conviction and sentencing. When a prisoner, like Spencer, alleges
that his “sentence was imposed in violation of the . . . laws of the
United States . . . or is otherwise subject to collateral attack,” 28
U.S.C. § 2255(a), a district court lacks the authority to review the
alleged error “unless the claimed error constitute[s] ‘a fundamental
defect which inherently results in a complete miscarriage of justice.’”

Id. at 1138 (citation omitted). An error in applying a sentencing enhancement, the court explained,

is not “‘a fundamental defect which inherently results in a complete miscarriage of justice’” unless

the petitioner can establish that he is “either actually innocent of his crime or that a prior conviction

used to enhance his sentence has been vacated[.]” Id. at 1139 (emphasis supplied). The court ruled

that a sentencing enhancement error --- when the same sentence could be legally imposed on remand

--- does not justify habeas relief. See id. at 1140-43. In distinguishing both Johnson and Stewart, the

Spencer majority stated: 

Spencer . . . likens his alleged sentencing error to Johnson and
Stewart, in which the movants’ prior convictions, used to enhance
their sentences, had been vacated. And Judge Jordan’s dissenting
opinion argues that there is no meaningful distinction between the
vacated convictions in Johnson and Stewart and Spencer’s conviction
for felony child abuse. We disagree.

Spencer’s prior conviction has not been vacated, and that distinction
matters.[2] When a conviction is vacated, that vacatur constitutes a
“new ‘fact’” with which the petitioner can challenge his sentence.
Stewart, 646 F.3d at 858 [citing and quoting Johnson]. But here,
Spencer argues no new factual basis for reversing his sentence. He
presents instead an argument of legal innocence. Even if we were to
agree with Spencer that he is “innocent” as a career offender, that
legal innocence falls far short of factual innocence, the kind of
innocence involved in Johnson and Stewart. See McKay v. United
States, 657 F.3d 1190, 1199 (11th Cir. 2011) (“[A]ctual innocence
means factual innocence, not mere legal insufficiency.” (internal
quotation marks omitted)). If we were to conclude that felony child
abuse was not a “crime of violence,” that legal conclusion would not

2 Other courts have drawn this distinction as well. See Hirman v. United States, 613 F.3d
773, 776 (8th Cir. 2010) (considering this issue in the “career offender” context and distinguishing
Johnson on the ground that “Hirman’s state felony convictions have not been vacated. Instead, his
felony convictions are merely [now classified as misdemeanors] by the Minnesota courts.”).
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negate the fact that Spencer committed a serious crime. The
sentencing judge would consider his prior conviction for felony child
abuse anew during resentencing [and “would be free to impose the
same sentence on remand.”]. Johnson and Stewart cannot stand for
the proposition that a prisoner sentenced under advisory guidelines
whose prior convictions remain valid can establish that an error in
sentencing is a complete miscarriage of justice.

Id. at 1143 & 1141 (emphasis supplied).

Here, like Spencer and Hirman (and unlike Johnson and Stewart), the petitioner’s previous

conviction has not been vacated. There does not appear to be any suggestion that he was factually

innocent, but, rather, his conviction was just reclassified. And because the life sentence I originally

imposed does not exceed the statutory maximum even in the absence of the challenged enhancement

--- and the same exact sentence could be reimposed without it --- he cannot show a “‘fundamental

defect which inherently results in a complete miscarriage of justice.’” Spencer, 773 F.3d at 1132.

Accordingly, it is now ORDERED as follows:

1. The magistrate judge’s Report is adopted and incorporated by reference in this order.

2. Defendant’s motion to vacate pursuant to Title 28, United States Code, Section 2255

(doc. 373), is SUMMARILY DISMISSED.

3. A certificate of appealability is DENIED.

DONE AND ORDERED this 22nd day of October, 2015.

/s/ Roger Vinson   
ROGER VINSON
SENIOR UNITED STATES DISTRICT JUDGE
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STATEMENT OF JURISDICTION 
 

The District Court had subject matter jurisdiction over this federal habeas 

action pursuant to Title 28, Section 2255(f)(4), United States Code (2015).  This 

Court has jurisdiction to review a final order dismissing a habeas corpus petition.  28 

U.S.C. 1291 (2017).  Appellant timely filed a notice of appeal on December 8, 2015. 

(Dkt.3821)  

 

STATEMENT REGARDING ORAL ARGUMENT 
 

Appellant requests oral argument as such will assist the Court in considering 

the argument presented. 

 

STATEMENT OF THE ISSUES 
 

I. In light of Spencer v. United States, 773 F.3d 1132 (11th Cir. 2014), whether 
an inmate may use a 28 U.S.C. § 2255(f)(4) motion to challenge a sentence 
that was based on a recidivist enhancement when the predicate state felony 
conviction was later “redesignated” by judicial order to a misdemeanor 
conviction. 
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STATEMENT OF THE CASE 
 

This appeal arises from the district court’s order denying the Motion to 

Vacate, Set Aside, or Correct Sentence Under 28 U.S.C. § 2255(f)(4) filed by 

Appellant, MARCO DUNCAN.  Mr. Duncan petitioned to vacate his sentence on 

the basis that the state felony conviction used to enhance his sentence had been 

reduced via legislative action and court order from a felony to a misdemeanor.  

(Dkt.373) 

Previously, Appellee, UNITED STATES OF AMERICA, charged Mr. 

Duncan with one count of conspiracy to possess with intent to distribute five 

kilograms or more of cocaine powder and fifty grams or more of cocaine base.  

(Dkt.1 p.1)  Mr. Duncan was initially subject to a sentencing range of 10-years to 

life imprisonment.  But the government gave notice of its intent to seek an enhanced 

penalty on the basis that he had previously been convicted of felony possession of 

cocaine base in California state court.  (Dkt.187 p.1-5)  This enhancement increased 

Appellant’s range of punishment to 20-years to life imprisonment pursuant to 21 

U.S.C. § 841(b)(1)(A) (2002).  (Dkt.187) 

Following a jury trial, Mr. Duncan was convicted as charged.  (Dkt.191 p.1-

2)  Relying on the enhancement provided by the California felony conviction, the 

district court sentenced him to life imprisonment.  (Dkt.213)  This Court affirmed 

the judgment and sentence on direct appeal.  See United States v. Duncan, 381 F.3d 
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1070 (11th Cir. 2004).   

Mr. Duncan petitioned for federal habeas corpus relief in 2006.  (Dkt.268)  

The district court denied the petition without issuing a certificate of appealability.  

(Dkt.288, 316) 

In November 2014, California voters approved Proposition 47, which reduced 

certain drug possession felonies to misdemeanors.  (Dkt.373)  Proposition 47 also 

created a process for people serving sentences related to those offenses to petition 

for resentencing.  (Dkt.373)  Immediately thereafter, the California court rendered 

an order reducing Mr. Duncan’s conviction from a felony to a misdemeanor as 

follows: 

The conviction is hereby redesignated a misdemeanor for all purposes, 
except that such redesignation shall not permit Petitioner to own, 
possess, or have in his custody or control any firearm… 
 

(Dkt.373 p.6)  Upon receipt of the order of the California court, Mr. Duncan 

promptly petitioned the district court to vacate his sentence on the basis that the state 

felony conviction used to enhance his sentence had been reduced from a felony to a 

misdemeanor.  (Dkt.373) 

The magistrate judge recommended that the district court “be SUMMARILY 

DISMISSED, as this court lacks jurisdiction to consider Defendant’s second § 2255 

motion absent authorization from the Eleventh Circuit.”  (Dkt.375)  Mr. Duncan 

objected on the basis that the reduction of his felony conviction to a misdemeanor 
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conviction was a fact that formed the basis of a new challenge and triggered a fresh 

one-year statute of limitations.  (Dkt.377)  Thus, Mr. Duncan argued that the petition 

was not successive under Section 2255.  (Dkt.377)  

In its Order, the district court “adopted” the Report and Recommendations, 

but added its own analysis that the redesignation of Appellant’s prior conviction 

from a felony to a misdemeanor did not constitute a vacatur of the prior conviction 

used for enhancement.  (Dkt.378)  The district court added, “And because the life 

sentence I originally imposed does not exceed the statutory maximum even in the 

absence of the challenged enhancement – and the same exact sentence could be 

reimposed without it – he cannot show a ‘fundamental defect which inherently 

results in a complete miscarriage of justice.’”  (Dkt.378 p.4) 

This appeal now follows. 
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SUMMARY OF THE ARGUMENT 
 

The district court reversibly erred by denying Mr. Duncan’s Section 

2255(f)(4) petition where the petition was not successive and the imposition of the 

recidivist sentencing enhancement, in the absence of a predicate felony conviction, 

results in a complete miscarriage of justice.   

Procedurally, the district court erred by dismissing the petition on the basis 

that the claim was successive, because the California court’s order redesignating Mr. 

Duncan’s predicate conviction (used to enhance his sentence) from a felony to a 

misdemeanor was a new fact and thus triggered a new one-year statute of limitations.   

Substantively, Mr. Duncan asks the Court to reconsider the circuit precedent 

announced in Spencer v. United States, 773 F.3d 1132 (11th Cir. 2014).  Mr. Duncan 

submits that Spencer was wrongly decided and urges this Court to now hold that a 

sentence may be collaterally attacked where the predicate felony conviction used to 

enhance the sentence is later redesignated to a misdemeanor, resulting in a complete 

miscarriage of justice.  Spencer ignores the impact that the career offender 

designation places upon the offender, which labels him as one subject to particularly 

severe punishment, and thus the impact that such a label imparts upon the 

considerable discretion of the district court when fashioning a sentence. 

 

 

Case: 15-15665     Date Filed: 07/07/2017     Page: 9 of 17 



9 
 

ARGUMENT 
 

I. The district court reversibly erred by denying Mr. Duncan’s Section 
2255(f)(4) petition where the petition was not successive and the 
imposition of the recidivist sentencing enhancement, in the absence of a 
predicate felony conviction, results in a complete miscarriage of justice. 
 
The question presented in this appeal is whether Appellant, MARCO 

DUNCAN, may use a 28 U.S.C. § 2255(f)(4) motion to challenge a sentence that 

was based on a recidivist enhancement when the predicate state felony conviction 

was later “redesignated” by judicial order to a misdemeanor conviction.   

Mr. Duncan recognizes this Court’s en banc opinion answering the 

aforementioned question in the negative.  See Spencer v. United States, 773 F.3d 

1132 (11th Cir. 2014).1  In Spencer, this Court held that an inmate may only use 

Section 2255 to collaterally attack a sentencing error resulting in an unlawful 

sentence and may not seek relief when the sentence was erroneously imposed but 

nonetheless lawful.   

But the Supreme Court has never announced such a rule.  See Spencer, 773 

F.3d at 1146 (Wilson, J., dissenting).  In McNeill v. United States, the Court 

specifically left undecided the issue of whether federal courts should consider the 

effect of state action upon recidivist enhancement statutes where “a State 

                                                 
1 See also Whiteside v. United States, 748 F.3d 541 (4th Cir. 2014), rev. en banc on 

procedural grounds 775 F.3d 180 (4th Cir. 2014); Hawkins v. United States, 706 
F.3d 820, 823 (7th Cir. 2013), supplemented on denial of reh’g, 724 F.3d 915 (7th 
Cir. 2013); Sun Bear v. United States, 644 F.3d 700 (8th Cir. 2011) (en banc). 
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subsequently lowers the maximum penalty applicable to an offense and makes that 

reduction available to defendants previously convicted and sentenced for that 

offense.”  See 563 U.S. 816, 825 (2011). 

Indeed, the circuit precedent announced in Spencer ignores the impact that the 

recidivist status places upon the offender, which labels him as one subject to 

particularly severe punishment, and thus the impact that such a label imparts upon 

the considerable discretion of the district court when fashioning a sentence.  

Accordingly, Mr. Duncan submits that Spencer was wrongly decided and urges this 

Court to now hold that a sentence may be collaterally attacked where the predicate 

felony conviction used to enhance the sentence is later redesignated to a 

misdemeanor, resulting in a complete miscarriage of justice. 

Law 

In the context of federal habeas corpus review, mixed questions of law and 

fact are reviewed de novo.  Strickland v. Washington, 466 U.S. 668, 686, 698 (1984). 

The plain language of Section 2255 dictates that the statute is a vehicle to 

correct sentences “imposed in violation of…the laws of the United States.”  28 

U.S.C. § 2255(a) (2107).  While not limited to constitutional errors alone, a non-

constitutional error may serve as a basis for collateral attack when it involves “a 

fundamental defect which inherently results in a complete miscarriage of justice.” 

United States v. Addonizio, 442 U.S. 178, 185 (1979) (internal quotation marks 
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omitted).  Further, a post-conviction change in the law rendering a defendant’s 

conduct no longer criminal is cognizable on collateral review because “[t]here can 

be no doubt that such a circumstance inherently results in a complete miscarriage of 

justice…”  Davis v. United States, 417 U.S. 333, 346 (1979) (internal quotation 

marks omitted); see also Hill v. United States, 368 U.S. 424, 428 (1962) (holding 

that collateral relief is permitted where there is a “fundamental defect which 

inherently results in a complete miscarriage of justice,” “an omission inconsistent 

with the rudimentary demands of fair procedure,” or “exceptional circumstances 

where the need for the remedy afforded by the writ of habeas corpus is apparent”). 

While ordinary errors in guideline application do not amount to a complete 

miscarriage of justice, the Supreme Court permitted an inmate to use Section 2255 

to challenge his career offender designation after his state court predicate conviction 

was vacated.  Johnson v. United States, 544 U.S. 295, 311 (2005); see also Stewart 

v. United States, 646 U.S. 856, 858-59 (11th Cir. 2011).  Indeed, “a defendant who 

successfully attacked his state conviction in state court or on federal habeas review 

could then apply for reopening of any federal sentence enhanced by the state 

sentences.”  Johnson, 544 U.S. at 303 (internal quotation marks omitted). 

While Section 2255 does not permit correction of every error in sentencing, a 

statutory recidivist sentencing enhancement puts the defendant in a “category of 

offender subject to particularly severe punishment.”  Buford v. United States, 532 
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U.S. 59, 60 (2001). 

Argument 

Procedurally, the district court erroneously concluded that Mr. Duncan’s 

habeas corpus motion was barred as successive.  See Dkt. 378.  The redesignation 

of Mr. Duncan’s predicate offense from felony to misdemeanor “for all purposes”, 

see Cal. Penal Code § 1170.18(k), constitutes a new “fact” forming the basis of the 

challenge that was not previously available or known to Mr. Duncan.  See 28 U.S.C. 

§ 2255(f)(4) (2017); see also Johnson, 544 U.S. at 303.  Mr. Duncan timely sought 

relief in the California state court following Proposition 47, then promptly filed his 

Section 2255(f)(4) motion.  Because the redesignation of his predicate conviction 

from felony to misdemeanor constituted a new fact and started a fresh one-year 

statute of limitations, his motion to correct sentence was not procedurally barred as 

successive. 

Substantively, Mr. Duncan is entitled to relief from the recidivist sentencing 

enhancement.  It is clear that Mr. Duncan’s enhancement under 28 U.S.C. § 

841(b)(1)(A) was “imposed in violation of…the laws of the United States”.   See 28 

U.S.C. § 2255(a).  The California conviction for possession of cocaine base was the 

only predicate conviction used to qualify him as a career offender pursuant to 21 

U.S.C. § 841(b)(1)(a).  See Dkt.187.  Because the California court and legislature 

ordered that his conviction be “redesignated a misdemeanor for all purposes” 
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(emphasis added), he is not, and never has been, a recidivist offender.  See United 

States v. Norwood, 2016 U.S. Dist. LEXIS 9230 *7 (C.D. Cal. 2016) (holding that 

“once the felony is indeed reclassified as a misdemeanor, it becomes a misdemeanor 

even for backward looking laws…”); see also People v. Park, 200 P.3d 1263, 1270 

(Cal. 2013) (holding that once a conviction has been reduced to a misdemeanor, the 

conviction can no longer be used as a prior felony to enhance a sentence).  Stated 

differently, Proposition 47 operates to vacate Mr. Duncan’s felony conviction in 

favor of a misdemeanor conviction, viewing the felony conviction as if it never 

happened.  See Dkt.373 p.6; see Park, 200 P.3d at 1270.   

All that Johnson requires is that Mr. Duncan “successfully attack[] his state 

conviction in state court” in order to “then apply for reopening of any federal 

sentence enhanced by the state sentences.”  Johnson, 544 U.S. at 303.  Mr. Duncan 

“successfully attacked” his state court felony conviction.  To distinguish between a 

vacatur of conviction and a redesignation of conviction is a specious play on 

semantics with no basis in law or reality. 

To that end, denying Mr. Duncan relief on the basis that his sentence is 

nonetheless lawful ignores the realities of federal sentencing.  See Spencer, supra.  

It is true that Mr. Duncan, without the career offender enhancement, would still face 

the same statutory maximum sentence of life imprisonment, while his mandatory 
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minimum sentence would drop from 20 years to 10 years.2  Applying the circuit 

precedent announced in Spencer ignores the realities of the impact that the recidivist 

designation places upon the offender, which brands him as “one subject to 

particularly severe punishment”, see Buford, 532 U.S. at 60, and thus ignores the 

influence that such a label imparts upon the considerable discretion of the district 

court when fashioning a sentence.    

Basic notions of procedural fairness and fundamental justice, see Hill, 368 

U.S. at 428, especially in light of the realities of federal sentencing, require that Mr. 

Duncan be resentenced without the recidivist sentencing enhancement.  Allowing to 

stand the sentence enhanced by a felony conviction that does not exist, when 

California law views the predicate felony conviction as if it never happened, 

amounts to “a fundamental defect which inherently results in a complete miscarriage 

of justice.” See Addonizio, 442 U.S. at 185. 

The finality of a conviction can never outweigh the fact that “fundamental 

                                                 
2 When viewing this distinction in terms of months, the sentencing range jumps 

down from 240–470 months to 120–470 months.  This distinction vastly increases 
the range of available sentences for the district court to consider when fashioning 
a sentence.  The United States Sentencing Commission defines a life sentence as 
470 months based on the average life expectancy of federal offenders.  See United 
States Sentencing Commission, “Preliminary Quarterly Data Report Through 
September 30, 2015”, p.8.  Available at 
http://www.ussc.gov/sites/default/files/pdf/research-and-publications/federal-
sentencing-statistics/quarterly-sentencing-updates/USSC-
2015 4th Quarterly Report.pdf  
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fairness is the central concern of the writ of habeas corpus…”  See Strickland, 466 

U.S. at 697.  This central requirement dictates that Mr. Duncan’s motion to vacate 

is not procedurally barred and that the is entitled to resentencing without the 

recidivist enhancement.  Accordingly, Mr. Duncan requests that this Court vacate its 

opinion in Spencer, reverse the order of the district court denying relief, and order 

that he be resentenced. 

CONCLUSION 

WHEREFORE, Mr. Duncan requests that this Court vacate its opinion in 

Spencer, reverse the order of the district court denying relief, and order that he be 

resentenced. 
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STATEMENT REGARDING ORAL ARGUMENT 

 The government believes the issues and arguments are adequately addressed 

in the briefs, and therefore, does not request oral argument. 
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v 

STATEMENT OF JURISDICTION 
 

 Pursuant to 28 U.S.C. § 1291, the Court of Appeals has jurisdiction of 

appeals from all final decisions of the district courts of the United States except 

where a direct review may be had in the Supreme Court. 

 Pursuant to 18 U.S.C. § 3231, the district court had jurisdiction to preside 

over this case. 
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STATEMENT OF THE ISSUE 

 WHETHER THE DISTRICT COURT PROPERLY DISMISSED 

DUNCAN’S AUGUST 17, 2015, 28 U.S.C. § 2255 PETITION? 
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STATEMENT OF THE CASE 

 (i) Course of Proceedings and Dispositions in the Court Below 

 On February 20, 2002, a federal grand jury, sitting in the Northern District 

of Florida, returned a one-count indictment charging appellant Duncan and seven 

co-defendants with conspiracy to possess with the intent to distribute controlled 

substances, specified as five kilograms or more of cocaine and 50 grams or more of 

cocaine base, in violation of 21 U.S.C. §§ 846, 841(a)(1) and 841(b)(1)(A)(ii) and 

(iii).  (Doc. 1).  Prior to trial, the government filed a notice of enhancement 

information which stated Duncan was subject to increased penalty provisions 

under 21 U.S.C. §§ 846 and 841(b)(1)(A)(ii) and (iii) because Duncan had 

previously been convicted of possession of cocaine base, “in the Superior Court of 

California, County of Santa Clara, case number 154862....” (Doc. 187).  After a 

trial, a jury found Duncan guilty as charged, and by special verdict found that the 

conspiracy involved five kilograms or more of cocaine.  (Doc. 191).    

 Because of Duncan’s prior conviction in the Superior Court of California, 

County of Santa Clara, case number 154862 (“Duncan’s California conviction”), 

Duncan faced a mandatory minimum 20-year sentence.  (Presentence investigation 

report (“PSR”), ¶ 116).  Duncan’s total offense level was 46.  (Doc. 243-1 - Pgs. 7, 
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23-24, 27, 31, 35-36; PSR, ¶¶ 54, 117; Statement of Reasons).1  Duncan’s criminal 

history category was IV.  (PSR, ¶¶ 81, 117).  At total offense level 46 and criminal 

history category IV, Duncan’s Sentencing Guidelines range was life imprisonment.  

(PSR, ¶ 117; Doc. 243-1 - Pgs. 31, 35-36; Statement of Reasons).  The district 

court sentenced Duncan to life imprisonment.  (Doc. 213 - Pg. 2; Doc. 243-1 - Pg. 

36; Statement of Reasons). 

 Duncan filed a direct appeal.  (Doc. 214).  This Court issued an opinion that 

affirmed the district court’s judgment and sentence, vacated that opinion, and 

issued a final opinion that affirmed the district court’s judgment and sentence.  

United States v. Duncan, 400 F.3d 1297 (11th Cir. 2005). 

 On October 12, 2006, Duncan filed a 28 U.S.C. § 2255 petition.  (Doc. 268).  

On October 24, 2007, the district court denied Duncan’s October 12, 2006, § 2255 

petition.  (Doc. 288).  Duncan appealed and this Court denied Duncan’s motions 

for a certificate of appealability.  (Doc. 316).   

 On August 17, 2015, Duncan filed the § 2255 petition at issue in this appeal.  

(Doc. 373).  The basis for Duncan’s motion was that Duncan’s California 

conviction was now a misdemeanor; therefore, Duncan had been improperly 

                                                           
1 During the sentencing hearing, specifically at Doc. 243-1 - Pg. 31, the district 
court stated that Duncan’s total offense level was 42.  However, a review of the 
record shows that that was a misstatement and that Duncan’s total offense level 
was 46.  (Doc. 243-1 - Pgs. 7, 23-24, 27, 31, 35-36; PSR, ¶¶ 54, 117; Statement of 
Reasons). 
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subjected to the 20-year mandatory minimum sentence.  (Doc. 373 - Pg. 3).  

Specifically, Duncan argued: 

On November 4, 2014, the voters of California passed proposition 47.  
The law redignated [sic] California Health and safety code section 
11350(a), possession of a controlled substance from a felony offense 
to a misdemeanor.  Petitioner was enhanced under 21 U.S.C. section 
851 for his prior state 11350(a) conviction.  This conviction is now a 
misdemeanor and does not qualify for the enhanced penalties under 
title 21 section 851. 
 

(Doc. 373 - Pg. 3).  Duncan filed an order from the Superior Court of California, 

County of Santa Clara, in case number 154862, which redesignated Duncan’s 

California conviction from a felony to a misdemeanor, except that the 

redesignation did not permit Duncan to possess a firearm.  (Doc. 373 - Pg. 6). 

A magistrate judge issued a report and recommendation (“R&R”) which 

recommended that the district court dismiss Duncan’s August 17, 2015,  

§ 2255 petition as successive and not authorized by this Court.  (Doc. 375).  

Duncan filed an objection to the R&R.  (Doc. 377).  On October 22, 2015, the 

district court dismissed Duncan’s August 17, 2015, § 2255 petition as successive 

and not authorized by this Court.  (Doc. 378; Doc. 379).2   

On November 23, 2015, Duncan filed a motion, under Fed. R. Civ. P. 59(e), 

for the district court to alter or amend its October 22, 2015, order dismissing 

Duncan’s August 17, 2015, § 2255 petition.  (Doc. 380).  In his motion to alter or 

                                                           
2 A copy of the magistrate judge’s R&R and a copy of the district court’s order is 
attached to this brief as composite attachment “A”. 
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amend the order, Duncan argued the order was erroneous and the district court 

should not have dismissed his § 2255 petition as successive.  (Id.).  On December 

3, 2015, the district court denied Duncan’s motion to alter or amend judgment.  

(Doc. 381).  On December 21, 2015, Duncan appealed the district court’s October 

22, 2015, orders dismissing his § 2255 motion and the district court’s December 3, 

2015, order denying his motion to alter or amend judgment.  (Doc. 382).  Duncan 

is currently incarcerated.  (Doc. 213 - Pg. 2). 

 (ii) Statement of the Facts 

 The government submits that no facts other than those set forth in subsection 

(i) above are necessary to decide this appeal. 

 (iii) Standard of Review 

 Whether the district court properly dismissed Duncan’s § 2255 petition 

because it was a second or successive petition is a question of law that this Court 

reviews de novo.  Stewart v. United States, 646 F.3d 856, 858 (11th Cir. 2011). 
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SUMMARY OF THE ARGUMENT 

 Pursuant to Johnson v. United States and Stewart v. United States, when a 

state conviction used to enhance a defendant’s sentence is vacated, 28 U.S.C.         

§ 2255(f)’s limitations period runs from the date when the defendant receives 

notice of the order vacating his sentence.  However, Duncan’s California 

conviction has not been vacated.  In Spencer v. United States this Court, sitting en 

banc, declined to extend Johnson and Stewart to a situation where the defendant’s 

conviction had not been vacated, but instead had been ruled by case law to no 

longer constitute a “crime of violence” under the career offender guideline.  The 

district court correctly ruled that the present case is more in accord with Spencer 

than it is with Johnson and Stewart, and this Court should affirm the district court. 

 Furthermore, there are two additional reasons that the district court should 

be affirmed.  First, a California Proposition 47 reclassification does not invalidate 

imposition of a 21 U.S.C. § 841 sentencing enhancement.  Therefore, not only has 

Duncan’s California conviction not been vacated, as far as his § 841 enhancement 

is concerned, there has been no material change to Duncan’s California conviction.  

Second, the district court sentenced Duncan not to the 20-year mandatory 

minimum, but to life imprisonment, and the 20-year mandatory minimum sentence 

had no effect on Duncan’s ultimate sentence.  Based on the entire record, and all of 

the above reasons, this Court should affirm the district court. 
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ARGUMENT AND CITATIONS OF AUTHORITY 

THE DISTRICT COURT PROPERLY DISMISSED DUNCAN’S 

AUGUST 17, 2015, 28 U.S.C. § 2255 PETITION BECAUSE IT WAS A 

SECOND AND SUCCESSIVE PETITION. 

As the district court recognized, when a state conviction used to enhance a 

defendant’s sentence is vacated, the one-year limitations period in 28 U.S.C.  

§ 2255(f) starts to run when the defendant receives notice of the order vacating his 

prior conviction.  (Doc. 378 - Pgs. 2-4).  Johnson v. United States, 544 U.S. 295, 

298, 302, 310-11 (2005); Stewart, 646 F.3d at 858, 863-65.  However, in the 

present case, Duncan’s California conviction was not vacated; rather, it was 

reclassified.  (Doc. 373 - Pgs. 3, 6).  For the reasons set forth in the district court’s 

order, and some additional reasons, the district court correctly held that this case is 

distinguishable from Johnson and Stewart and correctly dismissed Duncan’s             

§ 2255 petition. 

 As the district court held, this Court’s opinion in Spencer v. United States, 

773 F.3d 1132 (11th Cir. 2014)(en banc) is instructive and supports the district 

court’s order.  (Doc. 378 - Pgs. 2-4).  Petitioner Spencer was sentenced as a career 

offender based, in part, on a prior conviction for felony child abuse that -- due to 

an intervening Supreme Court opinion -- had been erroneously classified as 

involving a “crime of violence.”  Spencer, 773 F.3d at 1135.  Spencer filed a          
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§ 2255 petition and sought to be resentenced without the enhancement.  Id. at 

1136-37.  The Spencer Court began its analysis by stating: 

Section 2255 does not provide a remedy for every alleged error in 
conviction and sentencing.  When a prisoner, like Spencer, alleges 
that his “sentence was imposed in violation of the . . . laws of the 
United States . . . or is otherwise subject to collateral attack,” 28 
U.S.C. § 2255(a), a district court lacks the authority to review the 
alleged error “unless the claimed error constitute[s] ‘a fundamental 
defect which inherently results in a complete miscarriage of justice.’” 
 

Id. at 1138 (citation omitted). 

 An error in applying a sentencing enhancement, the Spencer Court 

explained, is not “‘a fundamental defect which inherently results in a complete 

miscarriage of justice’” unless the petitioner can establish that he is “either actually 

innocent of his crime or that a prior conviction used to enhance his sentence has 

been vacated[.]”  Id. at 1138-39 (citation omitted, emphasis added).  The Spencer 

Court held that a sentencing enhancement error -- when the same sentence could be 

legally imposed on remand -- does not justify habeas relief.  Id. at 1140-44.  In 

distinguishing both Johnson and Stewart, the Spencer Court stated: 

Spencer also likens his alleged sentencing error to Johnson and 
Stewart, in which the movants’ prior convictions, used to enhance 
their sentences, had been vacated.  And Judge Jordan’s dissenting 
opinion argues that there is no meaningful distinction between the 
vacated convictions in Johnson and Stewart and Spencer’s conviction 
for felony child abuse.  We disagree.     
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Spencer’s prior conviction has not been vacated, and that distinction 
matters.3  When a conviction is vacated, that vacatur constitutes a 
“new ‘fact’” with which the petitioner can challenge his sentence.  
Stewart, 646 F.3d at 858.  But here, Spencer argues no new factual 
basis for reversing his sentence.  He presents instead an argument of 
legal innocence.  Even if we were to agree with Spencer that he is 
“innocent” as a career offender, that legal innocence falls far short of 
factual innocence, the kind of innocence involved in Johnson and 
Stewart.  See McKay v. United States, 657 F.3d 1190, 1199 (11th Cir. 
2011)(“[A]ctual innocence means factual innocence, not mere legal 
insufficiency.”  (internal quotation marks omitted)).  If we were to 
conclude that felony child abuse was not a “crime of violence,” that 
legal conclusion would not negate the fact that Spencer committed a 
serious crime.  The sentencing judge would consider his prior 
conviction for felony child abuse anew during resentencing [and 
would be free to impose the same sentence on remand].  Johnson and 
Stewart cannot stand for the proposition that a prisoner sentenced 
under advisory guidelines whose prior convictions remain valid can 
establish that an error in sentencing is a complete miscarriage of 
justice. 
 

Id. at 1143 (emphasis in original). 

 In the present case, like Spencer and Hirman, and unlike Johnson and 

Stewart, Duncan’s California conviction has not been vacated.  Duncan is not 

factually innocent of possessing cocaine base as shown by Duncan’s California 

conviction; rather, Duncan’s conviction was just reclassified.  (Doc. 187; Doc. 

243-1 - Pgs. 35-36; Doc. 373 - Pgs. 3, 6; PSR, ¶ 63; Statement of Reasons).  The 

life sentence the district court originally imposed does not exceed the statutory 

                                                           
3 Other courts have drawn this distinction as well.  See Hirman v. United States, 
613 F.3d 773, 776 (8th Cir. 2010)(considering this issue in the “career offender” 
context and distinguishing Johnson on the ground that “Hirman’s state felony 
convictions have not been vacated.  Instead, his felony convictions are merely 
[now classified as misdemeanors] by the Minnesota courts.”).   
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maximum even in the absence of the challenged enhancement, and the district 

court could reimpose the same life sentence without the challenged enhancement.  

21 U.S.C. § 841(b)(1)(A)(ii).  As such, Duncan cannot show a “fundamental defect 

which inherently results in a complete miscarriage of justice.”  Spencer, 773 F.3d 

at 1135.  Based on the above, the present case is more in accord with Spencer than 

it is with Johnson and Stewart, and this Court should affirm the district court. 

 There are two additional reasons why the district court should be affirmed.  

First, a California Proposition 47 reclassification does not invalidate imposition of 

a 21 U.S.C. § 841 sentencing enhancement.  United States v. Diaz, 838 F.3d 968, 

971-75 (9th Cir. 2016), cert. denied sub nom., Vasquez v. United States, 137 S.Ct. 

840 (2017).4  “California’s actions ---taken long after [Duncan’s California] 

conviction became ‘final’---have no bearing on whether § 841’s requirements are 

satisfied.  Id. at 972.  “California’s Proposition 47, offering post-conviction relief 

by reclassifying certain past felony convictions as misdemeanors, does not 

undermine a prior conviction’s felony-status for purposes of § 841.  Id. at 975; see 

                                                           
4 At pages 12-13 of his brief, Duncan relies on United States v. Norwood, 2016 WL 
26971 (C.D. Cal. 2106), which reached a different holding than did the Diaz Court.  
Norwood is no longer good law after Diaz.  At page 13 of his brief, Duncan cites a 
California Supreme Court opinion, People v. Park, 299 P.3d 1263 (Cal. 2013), 
regarding how Proposition 47 affects a California criminal statute.  However, Diaz 
controls with regard to how Propsition 47 affects 21 U.S.C. § 841 convictions.  To 
be sure, this Court is not bound by the Ninth Circuit’s opinion in Diaz; however, 
for the reasons set forth by the Diaz Court, Diaz was correctly decided and this 
Court should follow it. 
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also United States v. Johnson, 114 F.3d 435, 444-45 (4th Cir. 1997) (Defendant’s 

state conviction, which carried a two-year maximum sentence when defendant was 

convicted, constituted a prior felony conviction under the career offender 

guideline, even though the state legislature later reclassified the offense as a 

misdemeanor); United States v. McGlory, 968 F.2d 309, 349-51 (3d Cir. 1992) (for 

the purposes of 21 U.S.C. § 841, a prior state conviction constitutes a “prior 

conviction for a felony drug offense” if it was a felony at the time the defendant 

was convicted -- the district court properly enhanced the defendant’s sentence 

under § 841 based on the defendant’s conviction that was classified as a felony 

when the defendant was convicted, but that had been reclassified to a misdemeanor 

by the time the defendant was sentenced for his § 841 offense). 

 Accordingly, not only has Duncan’s California conviction not been vacated, 

as far as his § 841 enhancement is concerned, there has been no material change to 

Duncan’s California conviction.  Prior to California’s Proposition 47, Duncan 

faced a mandatory minimum 20-year sentence, and after California’s Proposition 

47, that has not changed.  For this further reason, this Court should affirm the 

district court. 

 Second, the fact that Duncan faced a 20-year mandatory minimum sentence 

had no effect on his ultimate sentence.  (Doc. 243-1 - Pgs. 7, 23-24, 27, 31, 35-36; 

PSR, ¶¶  54, 117; Statement of Reasons).  Duncan’s total offense level was 46, that 
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is, it was three-levels higher than level 43, the level that corresponds with a 

Guidelines range of life imprisonment.  (Doc. 243-1 - Pgs. 7, 23-24, 27, 31, 35-36; 

PSR, ¶¶  54, 117; Statement of Reasons).  U.S.S.G. Sentencing Table.  The district 

court sentenced Duncan not to the 20-year mandatory minimum, but to life 

imprisonment.  (Doc. 213 - Pg. 2; Doc. 243-1 - Pgs. 35-36).5  Therefore, not only 

has Duncan’s California conviction not been vacated, and not only has there been 

no material change to Duncan’s California conviction for the purposes of § 841, 

but Duncan’s California conviction and his § 841 enhancement had no effect on his 

sentence.  For this further reason, this Court should affirm the district court.6   

                                                           
5 At pages 8-9, 11-13, of his brief, Duncan argues that the district court sentenced 
him as a career offender.  That contention is incorrect.  Duncan was sentenced 
under the drug guideline, U.S.S.G. § 2D1.1(c), and also received a § 2D1.1(b)(1) 
firearm enhancement, a § 3B1.1(a) aggravating role enhancement, and a § 3C1.1 
obstruction of justice enhancement.  (Doc. 243-1 - Pgs. 35-36; PSR, ¶¶ 45-54; 
Statement of Reasons). 
 
6 At pages 10-12 above, the government has argued two additional reasons support 
the district court’s order and show why this Court should affirm the district court 
(Diaz was decided after the district court issued its orders at issue in this appeal).  
To the extent that Duncan argues in his reply brief that the district court did not 
rely on those reasons, the government notes that this Court “may affirm for any 
reason supported by the record, even if not relied upon by the district court.”  
United States v. Hall, 714 F.3d 1270, 1271 (11th Cir. 2013); accord Castillo v. 
United States, 816 F.3d 1300, 1303 (11th Cir. 2016); Williams v. Bureau of 
Prisons, 713 F.3d 1332, 1341, n. 2 (11th Cir. 2013). 
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CONCLUSION 

 For the above-stated reasons, the United States respectfully requests that this 

Court affirm the district court’s orders dismissing Duncan’s § 2255 petition and 

denying Duncan’s Fed. R. Civ. P. 59(e) motion. 

       Respectfully submitted, 
 
       CHRISTOPHER P. CANOVA 
       United States Attorney 
 
       /s Robert G. Davies 
 
       ROBERT G. DAVIES 
       Assistant U.S. Attorney 
       Northern District of Florida 
       Florida Bar No. 704301 
       21 East Garden Street, Suite 400 
       Pensacola, FL 32502 
       (850) 444-4000 
       robert.davies@usdoj.gov  
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that one copy of the foregoing has been mailed to 

Valarie Linnen, P.O. Box 330339, Atlantic Beach, FL 32233, this the 30th day of 

June, 2017.  On that same date this brief was electronically filed with the Court. 

       /s Robert G. Davies 
       ROBERT G. DAVIES 
       Assistant U.S. Attorney 
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STATEMENT OF JURISDICTION 
 

The District Court had subject matter jurisdiction over this federal habeas 

action pursuant to Title 28, Section 2255(f)(4), United States Code (2015).  This 

Court has jurisdiction to review a final order dismissing a habeas corpus petition.  28 

U.S.C. 1291 (2017).  Appellant timely filed a notice of appeal on December 8, 2015. 

(Dkt.3821)  

 

STATEMENT REGARDING ORAL ARGUMENT 
 

Appellant requests oral argument as such will assist the Court in considering 

the argument presented. 

 

STATEMENT OF THE ISSUES 
 

I. In light of Spencer v. United States, 773 F.3d 1132 (11th Cir. 2014), whether 
an inmate may use a 28 U.S.C. § 2255(f)(4) motion to challenge a sentence 
that was based on a recidivist enhancement when the predicate state felony 
conviction was later “redesignated” by judicial order to a misdemeanor 
conviction. 
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ARGUMENT 
 

I. The district court reversibly erred by denying Mr. Duncan’s Section 
2255(f)(4) petition where the petition was not successive and the 
imposition of the recidivist sentencing enhancement, in the absence of a 
predicate felony conviction, results in a complete miscarriage of justice. 
 
In the Answer Brief, the government argues that the district court properly 

denied the second Section 2255(f)(4) petition of Appellant, MARCO DUNCAN, 

because: (A) Mr. Duncan is not factually innocent of the prior state cocaine 

conviction, see AB.9-10; (B) California’s reclassification of his prior conviction 

from felony to misdemeanor does not affect his recidivist sentencing enhancement 

under 21 U.S.C. § 841, see AB.10-11; and (C) the existing sentence is lawful as the 

district court could have imposed the same sentence with or without the recidivist 

enhancement.  See AB.11-12. 

As to the government’s first argument, the United States Supreme Court has 

never held that a petitioner must be factually innocent in order to receive relief under 

a subsequent Section 2255(f)(4) petition.  Indeed, the Supreme Court has left open 

the possibility that a petitioner could be entitled to relief from a recidivist-enhanced 

sentence where “a State subsequently lowers the maximum penalty applicable to an 

offense and makes that reduction available to defendants previously convicted and 

sentenced for that offense.” See IB.9-10 (citing McNeill v. United States, 563 U.S. 

816, 825 (2011). 

Second, the government argues that California’s redesignation of Mr. 
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Duncan’s prior conviction from felony to misdemeanor “does not invalidate 

imposition of a 21 U.S.C. § 841 sentencing enhancement.”  See AB.10.  This 

argument would be more compelling if the plain language of Section 841(b)(1)(A) 

listed specific enumerated offenses as qualifying offenses for the recidivist 

enhancement, or if it stated that any prior felony conviction at the time of the instant 

offense qualified for the sentencing enhancement; however, such language was not 

included in the statute.  As such, Mr. Duncan does not qualify for the recidivist 

sentence enhancement as he has not—nor has he ever been—convicted of a “prior 

conviction for a felony drug offense” pursuant to Proposition 47.  See 21 U.S.C. § 

841(1)(b)(A). 

Finally, the government argues that the existing sentence of life imprisonment 

is lawful as the district court could have imposed the same sentence with or without 

the recidivist enhancement.  See AB.11-12.  As the en banc opinion of this Court in 

Spencer v. United States, 773 F.3d 1132 (11th Cir.), this argument ignores the impact 

of the recidivist designation upon a district court when fashioning sentence—a label 

that brands him as “one subject to particularly severe punishment”, see Buford v. 

United States, 532 U.S. 59, 60 (2001), and ignores the impact of that label upon the 

considerable discretion of the district court when fashioning sentence. 

It is to be noted that the same predicate conduct of possession of cocaine (a 

misdemeanor under California law) used to enhance Mr. Duncan’s conviction under 
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Section 841(b)(1)(A) would also be a misdemeanor if he were prosecuted federally 

for the same conduct.  See 21 U.S.C. § 844 (2017).  This glaring inconsistency in 

the application of Section 841’s sentencing enhancement solidifies that allowing Mr. 

Duncan’s enhanced sentence to stand, when he does not have the qualifying prior 

felony state drug conviction, and would not have had the qualifying prior felony drug 

conviction if prosecuted for the same conduct under federal law, amounts to “a 

fundamental defect which inherently results in a complete miscarriage of justice.” 

See United States v. Addonizio, 442 U.S. 178, 185 (1979). 

This central requirement dictates that Mr. Duncan’s motion to vacate is not 

procedurally barred and that the is entitled to resentencing without the recidivist 

enhancement.  Accordingly, Mr. Duncan requests that this Court vacate its opinion 

in Spencer, reverse the order of the district court denying relief, and order that he be 

resentenced. 

CONCLUSION 

WHEREFORE, Mr. Duncan requests that this Court vacate its opinion in 

Spencer, reverse the order of the district court denying relief, and order that he be 

resentenced. 
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 15-15665  

Non-Argument Calendar 
________________________ 

 
D.C. Docket Nos. 3:15-cv-00377-RV-EMT; 3:02-cr-00020-RV-EMT-2 

MARCO D. DUNCAN,  
 
                                                                                         Petitioner-Appellant, 
 
                                                               versus 
 
UNITED STATES OF AMERICA,  
 
                                                                                                  Respondent-Appellee. 

________________________ 
 

Appeal from the United States District Court 
for the Northern District of Florida 

________________________ 

(November 27, 2017) 

Before MARCUS, WILSON, and ROSENBAUM, Circuit Judges. 
 
PER CURIAM: 

 Marco Duncan appeals the dismissal of his motion to vacate, set aside, or 

correct his sentence, pursuant to 28 U.S.C. § 2255.  He argues that, under Johnson 
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v. United States, 544 U.S. 295, 125 S. Ct. 1571 (2005), his motion was not second 

or successive because a prior state conviction was reclassified from a felony to a 

misdemeanor. 

We review de novo a district court’s dismissal of a § 2255 motion as second 

or successive.  McIver v. United States, 307 F.3d 1327, 1329 (11th Cir. 2002). 

Before a prisoner may file a second or successive motion to vacate, he must 

first obtain an order from this court authorizing the district court to consider the 

motion.  28 U.S.C. §§ 2244(b)(3)(A), 2255(h).  Without our authorization, the 

district court lacks jurisdiction to consider a second or successive § 2255 motion to 

vacate.  United States v. Holt, 417 F.3d 1172, 1175 (11th Cir. 2005) (per curiam). 

When a movant, in a numerically second § 2255 motion, collaterally attacks 

his federal sentence on the basis that a state conviction used to enhance his federal 

sentence was subsequently vacated, the motion is not “second or successive,” as it 

is based on a fact that did not exist when he filed his first § 2255 motion.  Stewart 

v. United States, 646 F.3d 856, 865 (11th Cir. 2011).   

However, a district court does not have the authority to review an alleged 

sentencing error under § 2255 unless the error “constituted a fundamental defect 

which inherently results in a complete miscarriage of justice.” United States v. 

Addonizio, 442 U.S. 178, 186, 99 S. Ct. 2235, 2240 (1979) (internal quotation 

marks omitted). To meet this standard, a federal prisoner must show either “actual 
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innocence of his crime or the vacatur of a prior conviction.” Spencer v. United 

States, 773 F.3d 1132, 1139 (11th Cir. 2014) (en banc).   

Here, Duncan was originally convicted of conspiring to possess with intent 

to distribute cocaine. This crime is punishable by a term of imprisonment “which 

may not be less than ten years or more than life.”  21 U.S.C. § 841(b)(1)(A).  

However, because he was previously convicted of felony possession of cocaine 

base in California, his minimum sentence raised to twenty years by statute. Id. The 

district court sentenced him to life in prison. Duncan appealed and brought a 

§ 2255 petition, but did not gain relief. Subsequently, California reclassified 

Duncan’s state conviction to a misdemeanor. He brought this numerically second 

§ 2255 motion seeking to vacate his sentence due to California’s reclassification.  

 Given our binding precedent of Spencer, we are obligated to affirm.1 

Duncan’s sentence of life imprisonment “was and is lawful,” both before and after 

California reclassified his offense—the statutory maximum at all times remained 

life imprisonment. See Spencer, 773 F.3d at 1144. Additionally, Duncan has shown 

neither “actual innocence of his crime” nor “the vacatur of a prior conviction.” See 

id. at 1139. 

  AFFIRMED. 

                                                 
1 Appellant Duncan appears to concede as much. Second Amended Initial Brief at 9.  
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