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QUESTIONS PRESENTED

I. DOES THE USE OF ACQUITTED OR DISMISSED CONDUCT
IN DETERMINING THE AMOUNT OF RESTITUTION AND
IN CALCULATING THE DEFENDANT’S SENTENCING
GUIDELINE VIOLATE DUE PROCESS AND CONFLICT
WITH THIS COURT’S RECENT DECISION IN NELSON V.
COLORADO?

II. DOES THE USE OF ACQUITTED, DISMISSED OR
UNCHARGED CONDUCT IN JUSTIFYING A DEPARTURE
AND VARIANCE FROM THE SENTENCING GUIDELINE
VIOLATE DUE PROCESS AND CONFLICT WITH THIS
COURT’S RECENT DECISION IN NELSON V. COLORADO?



TABLE OF CONTENTS

QUESTIONS PRESENTED. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . i

TABLE OF AUTHORITIES.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . iii

OPINION BELOW. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

STATEMENT OF SUPREME COURT JURISDICTION. . . . . . . . . . . . . . . . . . . . 1

STATUTORY PROVISIONS INVOLVED. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

STATEMENT OF CASE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

REASONS FOR GRANTING THE WRIT. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

THE COURT OF APPEALS IN AFFIRMING DEFENDANT 
MAYHEW’S SENTENCE OF 320 MONTHS ALLOWED THE 
USE OF ACQUITTED, DISMISSED AND UNCHARGED CONDUCT 
TO CALCULATE HIS GUIDELINE AND TO JUSTIFY THE UPWARD
VARIANCE AND DEPARTURE. THIS VIOLATES DUE PROCESS
PROTECTIONS GUARANTEED BY THE FIFTH AMENDMENT TO
THE CONSTITUTION AND IS CONTRARY TO THE RATIONALE
USED BY THIS COURT IN ITS RECENT DECISION IN NELSON V.
COLORADO... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

APPENDIX. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A -1

ii



TABLE OF AUTHORITIES

CASES

Irizarry v. United States, 553 U.S. 708, 716 (2008) . . . . . . . . . . . . . . . . . . . . . . . . 5

Johnson v. Mississippi, 486 U.S. 578, 585 (1988) .. . . . . . . . . . . . . . . . . . . . . . . . . 7

Nelson v. Colorado, 137 S. Ct. 1249 (2017) . . . . . . . . . . . . . . . . . . . . . . . . 5,7, 8, 9

United States v. Brooks, 872 F.3d 78 (2nd Cir. 2017). . . . . . . . . . . . . . . . . . . . . . . . 9

United States v. Diosdado-Star, 630 F.3d 359, 365 (4th Cir. 2011) . . . . . . . . . . . . 5

United States v. Libous, 858, F.3d 64 (2nd Cir. 2017). . . . . . . . . . . . . . . . . . . . . . . . 9

Watts v. United States, 519 U.S. 148 (1997) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

OTHER

Fifth Amendment to the United States Constitution.. . . . . . . . . . . . . . . . . . . . . . . . 1

Alan Ellis, Mark H. Allenbaugh, Doug Passon, Does an Acquittal Now Matter
at Sentencing? Reining In Relevant Conduct Through a Recent Restitution Ruling,
13 White Collar Crime Report 59 (1/19/2018) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

iii



OPINION BELOW

The decision of the Fourth Circuit affirming Defendant Mayhew’s

conviction and sentence was issued on November 14, 2017 and is unpublished.

The opinion is reprinted as Appendix A to this Petition. (Appendix A pp. 1, infra). 

STATEMENT OF SUPREME COURT JURISDICTION

The jurisdiction of the Supreme Court is invoked under 28 U.S.C. §1254(1)

to review the decision rendered by the United States Court of Appeals for the

Fourth Circuit on November 14, 2017. 

STATUTORY PROVISIONS INVOLVED

The Fifth Amendment to the United States Constitution provides:

No person shall be * * * deprived of life, liberty, or property, without due
process of law; * * *

STATEMENT OF THE CASE

On July 9, 2013, David Christopher Mayhew was indicted by a grand jury in

the Eastern District of North Carolina, along with co-defendant Ron McCullough.

J.A. p. 36. Mr. Mayhew and Mr. McCullough were charged with one count of

conspiracy pursuant to 18 U.S.C. § 371, fifteen counts of wire fraud and aiding

and abetting in violation of 18 U.S.C. §§ 1343 & 2, four counts of mail fraud and



aiding and abetting in violation of 18 U.S.C. §§ 1341 & 2, and three counts of

engaging in unlawful monetary transactions and aiding and abetting, in violation

of 18 U.S.C. §§ 1957 & 2. A superseding indictment issued on July 22, 2014,

charged Defendant Mayhew with five additional counts of wire fraud alleged to

have occurred after the date of the original indictment. J.A. p. 57. The Government

dismissed these additional charges on April 30, 2015. J.A. p. 62.

The trial of Defendant Mayhew before a jury began on June 3, 2015. Co-

defendant McCullough was a fugitive at the time of the trial. The Government,

through testimony from eight victim witnesses and several federal investigators

generally laid out evidence of a Ponzi-type scheme lead by Mr. McCollough and

assisted by Defendant Mayhew. Investors were solicited by promises that foreign

exchange trading conducted by the defendants could provide rapid returns of 50 to

100%. 

At the conclusion of the Government's evidence, Defendant Mayhew made

a motion for judgment of acquittal as to all counts but focused his arguments on

the claim that the Government had failed to introduce needed evidence on wire

fraud counts 7, 9, 11, 13 and 15 arguing there was no evidence of the necessary

interstate nexus. J.A. p. 1203. After reviewing a transcript of testimony overnight,

the court granted the motion as to these wire fraud counts and denied the motion
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as to all other counts. J.A. p. 1207. The defendant offered no evidence. J.A. p.

1222. The jury convicted Defendant Mayhew of the conspiracy and the remaining

substantive counts. J.A. p. 

Sentencing was January 6, 2016. Defendant Mayhew objected to proposed

sentencing enhancements for use of sophisticated means, a use of a gun

enhancement, to a role in the offense adjustment, and to the loss calculation. J.A.

pp. 1781, 1845. The Government presented testimony at the sentencing hearing on

the loss calculation issue that included evidence related to losses associated with

dismissed conduct. The Court struck the use of gun enhancement, J.A. p. 1768, but

denied Defendant’s objections to the sophisticated means enhancement, J.A. p.

1764, the role in the offense adjustment, J.A. p. 1776, and the loss calculation. J.A.

p. 1793. 

These sentencing rulings produced an advisory guideline sentence of

offense level 31, criminal history category 1, with a guideline sentence of 108 to

135 months. Without giving specific notice of its intent to depart and without

allowing the defendant an opportunity to comment on it, the District Court then

departed upward in sentencing the Defendant Mayhew on the ground that his

criminal history was inadequate and on the ground that there was dismissed or

uncharged conduct. J.A. p. 1809. The Court announced it was imposing the
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sentence both as a variance and as a departure from the guideline. The District

Court then imposed a sentence of 60 months on the Count 1 conspiracy, 240

months on counts 2 through 6, 8, 10, 12, 14 and 16, to run concurrently with count

1 and 80 months on counts 21 to 23 to run consecutively with the remaining

sentence, for a total sentence of 320 months. This sentence was 190 months above,

or three times, the advisory guideline range. J.A. pp. 1809-10. The court also

imposed restitution in the amount of $2,025,300. Id.1

On appeal, Defendant Mayhew did not challenge the conspiracy conviction,

but challenged the sufficiency of the evidence as to some of the substantive mail

fraud and wire fraud counts. He also challenged a willful blindness jury

instruction. As to sentencing, Mr. Mayhew challenged the correctness of the

court’s determination of his role in the offense and the loss amount used for

sentencing purposes. He also argued that his 320-month sentence was

substantively and procedurally unreasonable. 

After oral argument, the Court of Appeals affirmed the conviction and

sentence on November 14, 2017. App. p. 4. Concerning the challenge to

sentencing issues and the 190 month upward departure and variance, the entirety

1 The co-defendant Ron McCullough was subsequently arrested, entered a guilty
plea to a single count and was sentenced to 120 months and $1,726,400 in
restitution.
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of the Court of Appeals’ decision follows:

Finally, Mayhew’s challenges to his sentence are without merit. The district
court did not clearly err in enhancing Mayhew’s offense level because
Mayhew “was an organizer or leader of a criminal activity that involved five
or more participants or was otherwise extensive,” U.S.S.G. § 3B1.1(a), and
because the amount of the loss caused was more than $1.5 million but not
more than $3.5 million, see U.S.S.G. § 2B1.1(b)(1)(I). The district court
provided sufficient advance notice of its intention to depart, and it was not
required to provide advance notice of its intention to apply a variance. See
Fed. R. Crim. P. 32(h); see also Irizarry v. United States, 553 U.S. 708, 716
(2008) (“The fact that Rule 32(h) remains in effect [post-Booker] does not
justify extending its protections to variances . . . .”). And the extent of the
district court’s variance, though substantial, was not substantively
unreasonable in light of the particular facts of this case. See United States v.
Diosdado-Star, 630 F.3d 359, 365 (4th Cir. 2011) (This court reviews “any
sentence, within or outside of the Guidelines range, as a result of a departure
or of a variance . . . for reasonableness pursuant to an abuse of discretion
standard.”).

Appendix A, p. 4.

REASONS FOR GRANTING THE WRIT

THE COURT OF APPEALS IN AFFIRMING DEFENDANT
MAYHEW’S SENTENCE OF 320 MONTHS ALLOWED THE USE
OF ACQUITTED, DISMISSED AND UNCHARGED CONDUCT TO
CALCULATE HIS GUIDELINE AND TO JUSTIFY THE UPWARD
VARIANCE AND DEPARTURE. THIS VIOLATES DUE PROCESS
PROTECTIONS GUARANTEED BY THE FIFTH AMENDMENT TO
THE CONSTITUTION AND IS CONTRARY TO THE RATIONALE
USED BY THIS COURT IN ITS RECENT DECISION IN NELSON V.
COLORADO.

At sentencing, Defendant Mayhew challenged, among other issues, his role

in the offense calculation and the loss calculation. In its evidence used to justify
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the amount of loss and restitution, the Government included “losses” related to the

wire fraud charges dismissed by the Court at trial pursuant to Rule 29. In addition,

it included losses related to the charges in the superseding indictment involving

events after the date of the original indictment. The superseding indictment

involved five wire fraud charges involving events after the original indictment.

The Government itself dismissed the charges in the superseding indictment prior

to trial. J.A. 62. The U.S. Attorney at sentencing argued that this conduct was

relevant. J.A. p. 1779, Sentencing Exhibit 1, J.A. p. 2055. The guideline loss

calculation determined by the Court included losses of $298,000 associated with

the charges in superseding indictment. In addition, the judgment imposed

restitution in the amount of $298,000 associated with these charges. J.A. 1824.

The loss calculation amounts and restitution ordered similarly included amounts

associated with the five wire fraud counts for which the District Court granted a

judgment of acquittal at the end of the Government’s evidence. The wire

transactions in these 5 counts amounts to $777,500 of the loss calculation and

restitution awarded. J.A. 43, 2057, 1824. In sum, more than half of the $2,000,000

loss calculation and restitution awarded was associated with the dismissed or

acquitted charges in this case.

In addition, the District Court explicitly justified its action in imposing a
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sentencing of three times the guidelines sentence (320 months vs. 108 months) by

stating that prior uncharged conduct that occurred years earlier justified a

determination that the defendant’s criminal history category substantially under

represented his criminal history and further justified a six level upward departure

in offense levels. J.A. 1810-11. 

This Court’s recent decision in Nelson v. Colorado, 137 S. Ct. 1249 (2017)

regarding a restitution provides the legal foundation for judging whether the use of

dismissed, acquitted or uncharged conduct at sentencing violates due process. At

issue in Nelson was whether a reversal of a conviction by an appellate court on

direct or collateral review entitles a defendant to reimbursement of any restitution

the defendant may have paid for the now-vacated conviction. The Supreme Court

held that Colorado’s Exoneration Act violated due process by imposing significant

impediments to the refund of the restitution. ‘‘[O]nce those convictions were

erased [for any reason], the presumption of their innocence was restored.’’ Id.

(emphasis added; citing Johnson v. Mississippi, 486 U.S. 578, 585 (1988) (After a

‘‘conviction has been reversed, unless and until [the defendant] should be retried,

he must be presumed innocent of that charge.’’). Accordingly, as the defendants in

Nelson were now innocent simpliciter, the state held no right to retain the

restitution, costs, fees or fines paid by them.
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Nelson’s rationale vitiates the rule established by the per curiam opinion

twenty years ago in Watts v. United States, 519 U.S. 148 (1997), that at

sentencing, federal judges may consider as ‘relevant conduct’ for purposes of

calculating the Guidelines, uncharged conduct or otherwise inadmissible evidence,

and even acquitted conduct. 

It is difficult, if not impossible, to square the reasoning of Nelson with that

of Watts. As the Nelson Court observed, ‘‘once . . . the presumption of their

innocence was restored,’’ a state ‘‘may not presume a person, adjudged guilty of

no crime, nonetheless guilty enough for monetary exactions,’’ including costs,

fees, and restitution. Id. at 1255-56. The same surely holds true where liberty, as

opposed to property, is at stake.

The implications of Nelson extend far beyond the whether the issue of

refunding previously paid restitution. Nelson suggests that due process is violated

when a sentencing court uses acquitted, dismissed or uncharged conduct to

determine or enhance a sentence. These implication were discussed in the recent

article, Alan Ellis, Mark H. Allenbaugh, Doug Passon, Does an Acquittal Now

Matter at Sentencing? Reining In Relevant Conduct Through a Recent Restitution

Ruling, 13 White Collar Crime Report 59 (1/19/2018). A copy of this article is

attached at Appendix 2.
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These issues raised by the Nelson decision were not addressed in the Court

of Appeal for the Fourth Circuit’s decision below. Indeed, Petitioner’s Counsel

has found no decision from a federal court of appeals that has addressed issues

raised by Nelson other than questions concerning the return of restitution or a fine

when a defendant dies while the direct appeal is pending.2 Because the issues of

the application of Nelson have not been thoroughly considered by the courts

below, Petitioner requests that the Court issue an order granting the petition for

writ of certiorari and remanding the case for further consideration by the Court of

Appeals in light of the Court’s decision in Nelson.

CONCLUSION

Petitioner respectfully requests that the Supreme Court grant his petition

to review this case and order a remand to the Court of Appeals for consideration of

the effect of the decision in Nelson v. Colorado on this case. 

2 See e.g., United States v. Brooks, 872 F.3d 78 (2nd Cir. 2017)(abatement of
restitution due to defendant’s death on direct appeal); United States v. Libous,
858, F.3d 64 (2nd Cir. 2017)(abatement of fine due to defendant’s death on direct
appeal).
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This the 12th day of February, 2018. 

LAW OFFICE OF MICHAEL W. PATRICK 

By: 屯＝三
Michael W. Patrick 
N.C. State Bar #7956 

Attorney for David Christopher Mayhew 
100 Timberhill Court, Suite 127 
Post Office Box 16848 
Chapel Hill, North Carolina 27516 
(919) 960-5848 (919) 869-1348 -fax 
E-mail: mpatrick@ncproductslaw.com 
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UNPUBLISHED 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No. 16-4020 

UNITED STATES OF AMERICA, 

    Plaintiff – Appellee, 

v. 

DAVID CHRISTOPHER MAYHEW, 

    Defendant – Appellant. 

Appeal from the United States District Court for the Eastern District of North Carolina, at 
Raleigh.  James C. Fox, Senior District Judge.  (5:13-cr-00199-F-2) 

Argued:  September 13, 2017 Decided:  November 14, 2017 

Before TRAXLER, DIAZ, and FLOYD, Circuit Judges. 

Affirmed by unpublished per curiam opinion. 

ARGUED: Michael W. Patrick, LAW OFFICE OF MICHAEL W. PATRICK, Chapel 
Hill, North Carolina, for Appellant.  Phillip Anthony Rubin, OFFICE OF THE UNITED 
STATES ATTORNEY, Raleigh, North Carolina, for Appellee.  ON BRIEF: John Stuart 
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for Appellee. 

Unpublished opinions are not binding precedent in this circuit. 
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PER CURIAM: 

 David Mayhew appeals several convictions and his sentence arising from a Ponzi 

scheme he led with another man.  Finding no reversible error, we affirm. 

 Between at least January 2009 and May 2012, Mayhew and Ron McCullough ran 

a Ponzi scheme in the Raleigh, North Carolina, area, claiming to be successful investors 

in foreign currency exchange (FOREX) groups.  The charges in this case involve 19 

victims and more than $2 million lost.  McCullough is named as a codefendant in the 

indictment, but he disappeared before the indictment was issued.  Only the charges 

against Mayhew are involved in this appeal. 

 McCullough was the primary public face of the scheme and did most of the 

investment solicitation.  Mayhew did meet with some of the victims, but he was not as 

visible a part of the scheme as McCullough.  Nonetheless, all of the victims knew that 

McCullough worked with Mayhew, whom McCullough called his “brother” and 

described as the main currency trader.  The victims in this case are people from the 

defendants’ church, people that McCullough randomly befriended, and people that some 

of the victims brought into the scam.  As to the various transactions in this case, the 

defendants followed the same basic modus operandi.  They would tell the victims about 

their successful FOREX trading, and induce initial investments for small sums with 

guaranteed rates of return over a relatively short period.  These initial investments were 

promptly returned with the promised gains.  Thereafter, Mayhew and McCullough would 

solicit larger investments with similar assurances of high returns over a quick period.  
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Once these larger investments were made, Mayhew and McCullough would abscond with 

the funds. 

Mayhew and McCullough were eventually charged with one count of conspiracy 

to commit mail and wire fraud; 15 counts of wire fraud; four counts of mail fraud; and 

three counts of money laundering.  A superseding indictment was issued in July 2014, 

charging Mayhew with five additional counts of wire fraud, stemming from additional 

fraudulent investments Mayhew solicited while on pretrial release in this case.  These 

five additional counts were dismissed at the government’s request in April 2015, two 

months before trial.   

Following the close of the government’s case, Mayhew moved for a judgment of 

acquittal as to all counts.  The district court dismissed five of the wire fraud charges 

because the government failed to present evidence of an interstate nexus; the jury 

convicted Mayhew of the remaining 18 charges.  The district court sentenced Mayhew to 

320 months, which was a significant upward departure and variance from the Guidelines’ 

range of 108 to 135 months that the district court had calculated. 

Mayhew does not challenge the conspiracy conviction on appeal.  Instead, he 

challenges the sufficiency of the evidence as to some of the substantive mail fraud and 

wire fraud counts; argues that the district court should not have given a willful blindness 

instruction; contends the court erred in determining his role in the offense and in 

calculating the loss amount for sentencing purposes; and argues that the 320-month 

sentence is substantively and procedurally unreasonable.  None of these arguments 

warrants reversal.   
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With regard to the challenged wire fraud convictions, even if McCullough was 

more directly involved with the victims of these counts than Mayhew was, the 

government at the very least presented sufficient evidence to justify convictions on 

aiding-and-abetting theories.  See United States v. Arrington, 719 F.2d 701, 705 (4th Cir. 

1983) (“To be convicted of aiding and abetting, participation in every stage of an illegal 

venture is not required, only participation at some stage accompanied by knowledge of 

the result and intent to bring about that result.” (alteration & internal quotation marks 

omitted)).  As for the challenged mail fraud convictions, the government need only prove 

that use of the mail can “reasonably be foreseen, even though not actually intended.”  

Pereira v. United States, 347 U.S. 1, 9 (1954).  Thus, Mayhew’s actual knowledge as to 

whether Travis Cox would mail fraudulent statements to McGrath is irrelevant.  See 

United States v. Edwards, 188 F.3d 230, 235 (4th Cir. 1999).  It is sufficient that Cox’s 

testimony that he told Mayhew he needed statements “that [he] could send” made use of 

the mail reasonably foreseeable.  J.A. 1016 (emphasis added).  While Mayhew makes 

much of the fact that Cox and McGrath were friends, he ignores the formal nature of the 

business transaction entered into between the two men, which included a signed contract 

and regular receipt of written account statements.  J.A. 726-30.  Such business formalities 

limit any inference that hand-delivery, not mail, was the foreseeable method of delivering 

the fraudulent statements.   

And concerning the challenged money laundering conviction, the evidence was at 

least sufficient to justify a conclusion that Mayhew aided and abetted McCullough’s 
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money laundering by giving him the number of the account to which the offending 

payment was made. 

Regarding Mayhew’s challenge to an instruction for willful blindness, any error in 

giving the instruction was harmless in light of the ample evidence of Mayhew’s actual 

knowledge of the charged financial crimes.  See United States v. Lighty, 616 F.3d 321, 

378-79 (4th Cir. 2010) (explaining that if a district court errs by giving a willful blindness 

instruction, the error is harmless if “there is sufficient evidence in the record of actual 

knowledge on the defendant’s part”).  The same is true for Mayhew’s challenge to the 

content of the instruction, which because it was not raised below, is reviewed only for 

plain error.  See United States v. Robinson, 627 F.3d 941, 953-54 (4th Cir. 2010). 

Finally, Mayhew’s challenges to his sentence are without merit.  The district court 

did not clearly err in enhancing Mayhew’s offense level because Mayhew “was an 

organizer or leader of a criminal activity that involved five or more participants or was 

otherwise extensive,” U.S.S.G. § 3B1.1(a), and because the amount of the loss caused 

was more than $1.5 million but not more than $3.5 million, see U.S.S.G. 

§ 2B1.1(b)(1)(I).  The district court provided sufficient advance notice of its intention to 

depart, and it was not required to provide advance notice of its intention to apply a 

variance.  See Fed. R. Crim. P. 32(h); see also Irizarry v. United States, 553 U.S. 708, 

716 (2008) (“The fact that Rule 32(h) remains in effect [post-Booker] does not justify 

extending its protections to variances . . . .”).  And the extent of the district court’s 

variance, though substantial, was not substantively unreasonable in light of the particular 

facts of this case.  See United States v. Diosdado-Star, 630 F.3d 359, 365 (4th Cir. 2011) 
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(This court reviews “any sentence, within or outside of the Guidelines range, as a result 

of a departure or of a variance . . . for reasonableness pursuant to an abuse of discretion 

standard.”). 

In sum, we affirm Mayhew’s convictions and sentence.   

AFFIRMED  
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Reproduced with permission from White Collar Crime Report, 13 WCR 59, 01/19/2018. Copyright � 2018 by The
Bureau of National Affairs, Inc. (800-372-1033) http://www.bna.com

SENTENCING

Three experts on federal sentencing discuss the recent U.S. Supreme Court decision ex-

amining the use of acquitted conduct at sentencing. The authors argue that based on the

high court’s ruling, only facts arising out of a final conviction, and not elements of acquit-

ted, dismissed, or uncharged crimes, may be considered at sentencing.

Does an Acquittal Now Matter at Sentencing? Reining
In Relevant Conduct Through a Recent Restitution Ruling

BY ALAN ELLIS, MARK H. ALLENBAUGH, AND DOUG

PASSON

Now in its 30th year of existence, despite the noble in-
tentions of bringing uniformity, certainty and propor-
tionality to federal sentencing, the U.S. Sentencing
Guidelines (Guidelines) have been the subject of signifi-
cant and sustained criticism. Among the features of the
Guidelines that have received the most critical attention
is the use of acquitted conduct at sentencing. A recent
ruling by the U.S. Supreme Court, however, may indi-
cate that such a controversial practice may finally be
coming to an end.

Introduction
At sentencing, federal judges consider ‘‘relevant con-

duct’’ for purposes of calculating the Guidelines, which
may include uncharged conduct, otherwise
inadmissible-at-trial evidence, and even acquitted con-
duct. Twenty years ago, in United States v. Watts, 519
U.S. 148 (1997) (per curiam), the U.S. Supreme Court
controversially ruled ‘‘that a jury’s verdict of acquittal

does not prevent the sentencing court from considering
conduct underlying the acquitted charge, so long as that
conduct has been proved by a preponderance of the evi-
dence.’’ (Despite being a per curiam decision, there
were two concurrences, one each by Justices Antonin
Scalia and Stephen Breyer. More surprisingly, there
were two dissents, one each by Justices John Paul Ste-
vens and Anthony Kennedy. This is surprising inas-
much as per curiam decisions generally are considered
to be non-controversial and of such a garden variety
where unanimity is a given. See Ira P. Robbins, Hiding
Behind the Cloak of Invisibility: The Supreme Court
and Per Curiam Opinions, 86 Tulane L. Rev. 1197
(2012)). The Court reasoned that as an acquittal does
not indicate actual innocence, the government is not
precluded from proving up the conduct at sentencing
since all that is required is a preponderance of the evi-
dence.

The U.S. Supreme Court’s recent decision in Nelson
v. Colorado, 137 S. Ct. 1249 (2017) regarding a restitu-
tion matter may provide a legal foundation for reining
in the inclusion of acquitted conduct within relevant
conduct. (Authored by Justice Ruth Bader Ginsburg,

COPYRIGHT � 2018 BY THE BUREAU OF NATIONAL AFFAIRS, INC. ISSN 1559-3185
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the majority opinion was joined by Chief Justice John
Roberts and Justices Anthony Kennedy, Stephen
Breyer, Sonia Sotomayor, and Elana Kagan. Justice
Samuel Alito filed a concurrence and Justice Clarence
Thomas filed the sole dissent. Justice Neil Gorsuch, be-
ing too new to the Court, ‘‘took no part in the consider-
ation or decision of the case.’’)

Reversal by Appellate Court
At issue in Nelson was whether a reversal of a con-

viction by an appellate court on direct or collateral re-
view entitles a defendant to reimbursement of any res-
titution the defendant—in this case, defendants—may
have paid pursuant to the sentence imposed for the
now-vacated conviction.

Under Colorado’s Exoneration Act, ‘‘an innocent per-
son who was wrongly convicted’’ could recover any res-
titution, costs, fees, or fines paid as a result of the con-
viction, provided the ‘‘conviction has been overturned
for reasons other than insufficiency of evidence or legal
error unrelated to actual innocence.’’ Nelson at 1254.
Furthermore, the defendant-claimant had to prove his
actual innocence by clear and convincing evidence. See
id. at 1255.

The Supreme Court held that Colorado’s Exoneration
Act violated due process. ‘‘[O]nce those convictions
were erased [for any reason], the presumption of their
innocence was restored.’’ Id. (emphasis added; citing
Johnson v. Mississippi, 486 U.S. 578, 585 (1988) (After
a ‘‘conviction has been reversed, unless and until [the
defendant] should be retried, he must be presumed in-
nocent of that charge.’’)). Accordingly, as the defen-
dants in Nelson were now innocent simpliciter, the state
held no right to retain the restitution, costs, fees or fines
paid by them.

Tension: Effect of Acquittal
The tension between Nelson and Watts, therefore, is

the effect of an acquittal. Watts held that an acquittal is
irrelevant for purposes of sentencing because it is not a
finding of innocence. In stark contrast, Nelson held that
an acquittal absolutely is relevant because of the rever-
sion to a presumption of innocence—so relevant in fact
as to preclude any penalty being sustained subsequent
to the acquittal.

As the Court in Nelson observed, ‘‘[t]he vulnerability
of the State’s argument that it can keep the amounts ex-
acted so long as it prevailed in the court of first instance
[and thus met some burden of proof] is more apparent
still if we assume a case in which the sole penalty is a
fine. On Colorado’s reasoning, an appeal would leave
the defendant emptyhanded; regardless of the outcome
of an appeal, the State would have no refund obliga-
tion.’’ Nelson, 137 S. Ct. at 1256.

When Some Counts Remain
Arguably, Nelson (7-1) may have effectively over-

ruled the Court’s per curiam decision in Watts. After all,
it is difficult, if not impossible, to square the reasoning
of Nelson with that of Watts. As the Nelson Court ob-
served, ‘‘once . . . the presumption of their innocence
was restored,’’ a state ‘‘may not presume a person, ad-
judged guilty of no crime, nonetheless guilty enough for

monetary exactions,’’ including costs, fees, and restitu-
tion. Id. at 1255-56.

The same surely holds true where liberty, as opposed
to property, is at stake.

To be sure, the Court’s holding in Nelson did not rest
on the fact that the defendants there were convicted of
‘‘no crime,’’ i.e., that they had been acquitted of all their
counts of conviction. At least one federal court of ap-
peals has applied Nelson in a multi-count case where
the defendant had been both acquitted of some charges
but remained guilty of others.

In United States v. Brooks, 13-3213 (2d Cir. Sept. 20,
2017), the defendant was charged with various counts
of fraud, securities law violations and tax fraud. He suc-
cessfully severed the fraud and securities related counts
from the tax counts, and proceeded to trial on the fraud
and securities counts. He then was convicted on all
counts and subsequently decided to plead guilty to the
tax fraud counts.

The defendant then appealed the fraud and
securities-related counts. While his appeal was pend-
ing, he died in prison. The defendant’s estate then
sought a refund of the restitution amounts ordered as a
result of all the defendant’s convictions. Applying the
doctrine of abatement ab initio, the Second Circuit held
that ‘‘when a convicted defendant dies while his direct
appeal as of right is pending, his death abates not only
the appeal but also all proceedings had in the prosecu-
tion from its inception.’’ Id. at *16 (internal quotation
marks and citation omitted).

The Second Circuit then observed that ‘‘the reason-
ing of Nelson also compels abating monetary penalties
where a defendant dies during his direct appeal, as
there is no longer a valid conviction to support the gov-
ernment’s retention of the [penalty].’’ Id. at*22-23 (in-
ternal quotation marks and citation omitted). In other
words, the death of a defendant during an appeal re-
stores the presumption of innocence. See also United
States v. Libous, 858 F.3d 64 (2d Cir. 2017) (also relying
on Nelson to refund a fine paid by a defendant who died
during pendency of appeal).

Accordingly, the estate was entitled to a refund of the
restitution amounts paid as a result of those convic-
tions. However, as the defendant had pleaded guilty to
the tax counts and had not appealed, the estate was not
entitled to a refund for those restitution amounts be-
cause those convictions had become final. In short, the
presumption of innocence precludes penalizing con-
duct underlying acquitted counts, but conduct underly-
ing counts of conviction (that have been finalized) may,
of course, be penalized. And never the two shall mix.
Furthermore, and to be sure, it matters not the form of
acquittal—be it by jury, by an appellate court on direct
appeal, by a court on collateral review, or by death dur-
ing pendency of an appeal. An acquittal is an acquittal
is an acquittal.

Four Scenarios
The reasoning of Nelson is more far-reaching than

just acquitted conduct. To illustrate, we provide some
scenarios of increasing scope below. All scenarios are
based on the following fact pattern: Defendant X has
defrauded Company A of $1 million and, in separate
conduct, also defrauded Company B of $1 million.

2

1-19-18 COPYRIGHT � 2018 BY THE BUREAU OF NATIONAL AFFAIRS, INC. WCR ISSN 1559-3185



Current Practice: Watts Permits Acquitted
Conduct to Be Considered

Assume that X is charged with two counts of fraud.
Count 1 pertains to Company A and Count 2 pertains to
Company B. X goes to trial and is convicted of Count 1
but acquitted of Count 2. Under current practice, as a
result of Watts, as long as X is convicted (by plea or
trial, and the conviction becomes final) of defrauding
either Company A or B, then the total $2 million loss
may be considered for purposes of enhancing X’s sen-
tence. So, despite being convicted only of Count 1, the
conduct underlying Count 2 may still be considered for
purposes of enhancing X’s sentence. Of course, if the
conviction for Count 1 is reversed, then X may not be
penalized at all for any such conduct.

Acquitted Conduct: Nelson Precludes
Punishment

Assume again that X is charged with two counts of
fraud. Count 1 pertains to Company A and Count 2 per-
tains to Company B. X goes to trial and is convicted of
Count 1 and Count 2. Now, under Nelson, if X is acquit-
ted by any means of Count 2, then he may not be penal-
ized for the conduct underling Count 2, i.e., the $1 mil-
lion loss suffered by Company B may not be used to en-
hance X’s sentence. Why? Because, per Nelson, X is
now ‘‘presumed innocent’’ of the conduct underling
Count 2 regardless of the means of acquittal.

Dismissed Conduct
The reasoning of Nelson, however, clearly reaches

farther than just precluding acquitted conduct. Assume
that X is charged with two counts of fraud. Count 1 per-
tains to Company A and Count 2 pertains to Company
B. X now decides to plead guilty to Count 1 in exchange
for the government dismissing Count 2. Under current
practice, the $1 million underlying now-dismissed
Count 2 can still be considered for enhancing X’s sen-
tence. But, under Nelson, X must still be presumed in-
nocent of that conduct, i.e., the $1 million fraud against
Company B. After all, the presumption only is overcome
by a conviction that becomes final. Accordingly, X may
not be punished for that $1 million fraud. Why? Be-
cause, per Nelson, if X is presumed innocent of acquit-
ted conduct, then certainly that presumption remains
for dismissed conduct.

Uncharged Conduct
This is perhaps the most startling result of the rea-

soning of Nelson. Assume that X is charged only with
one count of fraud, the fraud pertaining to Company A.
The government, for whatever reason, decides to not
charge X with the $1 million fraud pertaining to Com-
pany B. X now decides to plead guilty to the single
count indictment. As the presumption of innocence can
only be overcome by a final conviction, X cannot be
held criminally liable for the uncharged fraud pertain-
ing to Company B. Otherwise, the government could
easily circumvent Nelson by simply not charging a de-
fendant with conduct it subsequently will use to penal-
ize the defendant at sentencing. Put differently, if a de-
fendant is presumed innocent upon acquittal, then it
necessarily follows that he is innocent of charges for
which he was never convicted regardless of whether the
‘‘non-convictions’’ are a result of a dismissal or a failure
to charge outright.

The Upshot of Nelson
Nelson entails not only that X may not be penalized

for acquitted conduct, but also that X may not be pun-
ished for dismissed or even uncharged conduct. To be
sure, this does not mean that X may only be sentenced
based exclusively on facts he either admitted to pursu-
ant to a plea of guilty, or were found by a jury beyond a
reasonable doubt at trial. X may, of course, be sen-
tenced on facts arising out of any count of conviction,
for example, the amount of loss underlying Count 1 and
the number of victims arising from the conduct under-
lying that count.

But if X may not be penalized for even uncharged
conduct, then that entails that any facts that could con-
stitute elements of a separate offense from the offense
conviction, may not be considered for purposes of sen-
tencing. This is so if, as has been emphasized in Nelson,
the presumption of innocence is to be given weight. Or
put differently, a state may not engage in an end-run
around the Constitution by characterizing at sentencing
(acquitted, dismissed, or uncharged) facts that are actu-
ally elements of a separate offense as mere sentencing
factors. To do so eviscerates the presumption of inno-
cence.

And this ultimately is where the Court in Watts got it
wrong: innocence is not a matter of degree; it is an all
or nothing proposition. Or, as the Court in Nelson ob-
served: ‘‘once . . . the presumption of . . . innocence [i]s
restored,’’ a state ‘‘may not presume a person, adjudged
guilty of no crime, nonetheless guilty enough for
[sanctions to apply].’’ And just as it does not matter the
mode of acquittal, so too does it not matter the mode of
sanction. The reasoning of Nelson is just as applicable
to deprivation of liberty as it is to a financial sanction. If
the state may not take a dollar, it certainly may not take
a day.

Conclusion
If an acquittal precludes a defendant from being fi-

nancially penalized for certain conduct, then how can
an acquittal still allow a defendant to lose his liberty for
such conduct? While the Watts decision was correct
that an acquittal is not an affirmative finding of actual
innocence, the problem is that the Court in Watts over-
looked the fact that an acquittal does restore the pre-
sumption of innocence—something the Court has now
clarified and amplified in Nelson.

The reasoning of Nelson thus compels the conclusion
that Watts has been effectively overruled. (As two of the
authors have written elsewhere, there is every reason to
believe that should the Court ever reconsider Watts di-
rectly, it will not hesitate to overrule it. With Justice
Gorsuch now on the bench, the votes are there. See
Alan Ellis and Mark H. Allenbaugh, ‘‘Expert Analysis:
Gorsuch May Bring Needed Changes to Federal Sen-
tencing,’’ Law360 (March 3, 2017). Acquitted conduct
cannot be used to penalize (or increase a penalty) be-
cause an acquittal, by any means, restores the presump-
tion of innocence. And no one may be penalized for be-
ing presumed innocent. This has far-reaching applica-
tion as the reasoning of Nelson applies not only to
acquitted conduct, but to dismissed and even un-
charged conduct. This, in turn, greatly circumscribes,
but does not eliminate, the use of relevant conduct at
sentencing in terms of what constitutional may be con-
sidered by sentencing courts.
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The principle of Nelson thus is this: Only facts aris-
ing out of a final conviction—which may not also be
construed as elements of acquitted, dismissed or un-
charged crimes—may be considered at sentencing. And
this is not inconsistent with 18 U.S.C. § 3661, which
provides that ‘‘[n]o limitation shall be placed on the in-
formation concerning the background, character, and
conduct of a person convicted of an offense which a
court of the United States may receive and consider for
the purpose of imposing an appropriate sentence.’’ That
statute, like all statutes, must be read within the context
of the Constitution. Thus, facts that may violate due
process—as announced in Nelson—may not be in-
cluded in that otherwise broad universe of facts that
may be considered for purposes of imposing an appro-
priate sentence.

As the Court has recognized for well over a century,
‘‘[t]he principle that there is a presumption of inno-
cence in favor of the accused is the undoubted law, axi-
omatic and elementary, and its enforcement lies at the
foundation of the administration of our criminal law.’’
Coffin v. United States, 156 U.S. 432, 453 (1895). Rel-
evant conduct, as a result of Watts, has performed an
end run around that most elementary presumption,
which has resulted in enhanced sentences that violate
due process. Nelson hopefully has announced that that
era is over.
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