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UNITED STATES COURT OF APPEALS

FILED

United States Court of Appeals -

Tenth Clrc_l_nt

FOR THE TENTH CIRCUIT August 31,2017
' _Elisabeth A. Shumaker
JAMIE STANT ON’ Clerk of Court
Plaintiff - Appellant,
v No. 17-3098

UNKNOWN AGENT OR AGENCY that
placed-a GPS tracking device on plaintiff’s
car 2 years ago in Colorado; JOHN DOE
(1), officer of the Oklahoma City Police
Department and other unknown officers;
JOHN DOE (2), officer of the Putnam City
Police Department and other unknown
officers; JOHN DOE (3), Officer of the
Green County Sheriff's Department; JOHN
DOE (4), Officers of the Eutaw, AL Police
Department; JOHN DOE (5), Officers of
the Wichita Police Department and other
- unknown officers; JOHN DOE (6),
Officers of the Sedgwick County Sheriff's
Department :

Defendants - Appellees.

~(D.C. No. 2:17-CV-02120-DDC-KGG)

(D. Kan.)

ORDER AND JUDGMENT

: Befor'e BRISCOE, HARTZ, and BACHARACH, Circuit J udges.

" After examining the briefs and appellate record, this panel has determined unanimously
that oral argument would not materially assist in the determination of this appeal. See -
Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore ordered submitted
without oral argument. This order and judgment is not binding precedent, except under
the doctrines of law of the case, res judicata, and collateral estoppel. It may be cited,
however, for its persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R

32.1.



Plaintiff Jamie Stanton believesvhe has been subjected to surveillance by numerous
“unnamed people fér several years. Proceeding pro se and in forma pauperis, he filed suit
| agaihst John Dde defendants ‘in the} United Statés District Céuft for the District of Kansas.
The district court sqa sponte dismissed his complaint for failure to state a claim upon
wh.ich relief may be granted under 28 U.S.C. § 1915(e)(2)(B)(ii), which authorizes suéh
dismissal_é for in forma pauperis complaints. We have jurisdiction uﬁder 28 U.S.‘.C. §
1291 and affirm.

Our standar'd of review is Well-establiéhed. We review the distﬁct-court decision
. de rllovo.: Sée Kay v. Bemis, 500 F.3d 1214, 1217 (10th Cir. 2007). “We apply the same
standafd of reviéw for disrﬁissals under § 1915(e)(2)(B)(ii) that We employ for Federal
Rule Qf Civil Procedure .1 2(b)(6) rhofion's to dismiss for failure to.state a claim._” Id. “Ih
the Rule 12(b)(6) context, . . . . we look to the specific aliegation's in the complaint to
determine whether they'plausibly support a ]_egal claim fdr rélief.” Id. at 1218 (internal
| quotation marks and citations omitted). Although “we must construe apro se appellant’s
corhplaint liberally[,] [t]his 'liBera»l treatment is not without limits, and this court .has
repeétedly insisted that pro s parties follow the same rules of procedure that govern
other liti.gants.” Id. _(citation and internal quotation marks omitted). ‘

| Plaintiff’s complaint describes lthe following events, among othefs: Begin_ning in
late 2013, while he Was living in. Aurora, Colorado, other cars regularly followed his car
two car lengths behind him.. On a road trip from Colorado to Michigan in late 2013, cars
drove side by side.behind him on the inte.rstate highway, “each maintaining about a half -

mile to a mile behind (his] car.” Aplt. App., Vol. I at 6 (emphasis omitted). Startihg in

-2



2014, officers of the Putnatn City, Oklahoma Poh_ce Department daily drove past him |
during his five-bloek walk to wdrk ih Putnam City, Oklahoma. On a road trip from
Oklahoma to Alabama ih 2016, cars ‘f.ollvowed his rental ear side by side on the interstate -
~ highway atbout a mile behind him. When he moved to Eutaw, Alabema, in 2016, either a
local sheriff or a Eutaw city police car varrived at his destination each titne he went to

_‘ towh on five cohsecutive days. In Wiehite, Kansas, ih 2016 pelvice.car_s'followed him .for
“afew blocks to a mile” daily. Aplt. App., Vol. I at 9.

His observations extend bejond ‘being.followed by cafsv. The cellphohes .of -

" passersby ring or vibrate when he is nearhy. “[T]hey look at their phone, then reads [Vsic]
whatever info they have just reCeived, and theh looks up [sic] and start _looking around, |
then they look back dow-n at their phones, or'try to look away while responding to
whatever infelthey had received via text.” Id. at7. Gas station attendants watch him

‘ Whivlehe phmps gas. Inhis Oktahome apartment the heat or air-conditioning would turn -
on immediately when he entered the apartment. Ih his Wichita apartment, his downStairs '
‘neighbor regularly bangs on the wall. In that’vapartmer‘lt i'n. eerly 2017, when he heard a _
helicopter flying oyerhead, his reftigerator .woﬁlc_l begin to run. He moved his refrigerator
from the wall and found a thre'e-foot-by-tvtlo-foet hole behind it.

Plaintiff infers from these alleged facts that he is being surveilled and that a
tracking detzice had heen placed on his car sometime before December 2013 while he was
living in Aurora. But he has not attetn'pted to 'locate or remove the tracking device, ner -
has he offered any physical evidehce_ that such a device exists. His complaint states,

“I’ve thought of taking it off (not sure what it looks like but willing to give it a shot), but
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I could not stop whoever was behind this from putting it back on, right? By leaving it on,
I at least, would know fwhen’ someone was following me?” Id. at 6.
Plaintiff appears to raise claims that these alleged activities viqlate his rights under
th_e Fourth Amendment; Arti;le 4, Section 2 of the U.S. Constitution; the Fifth
| Amendment Due Process Clause; the Fourteenth Amendment Privileges or Immunities, |
Due Process, and Equal Protection Clauses; and Title II of the Civil Rights Act of 1964;
and he also claims racjal profiling and racism. Aside from the Fourth Amendment claim,
we an11 to discern, and Plaintiff does not explain? how aﬁy of the alleged activities could |
provide the basis for a cause of actio.n.' He does state that he is an Africa_n American, but
provides no reason fo believe that he is targeted on that ground or that he: has suffered aﬁy
racial discrimination for-which he would be entitled to relief.
As for Fourth Amendment rights, following and observing a person do¢s not
ordinarily impl’i’cate. those rights. See United States v. Jones, 565 U.S. 400, 412 (2012)
(“[Olur cases suggést that . . . visual observation [even by a large téam of agents, using
‘multiple vehicles and aerial assistance] is constitutionally permissible.”); United States v.
Knotts, 460 U.S. 276, 281 (1983) (“A person travelling in an automobile on public
thorougl'lfares has no reasonable‘ e#pectation of privacy in his movements from one place
" to another.”). But Plaintiff may have a claim for relief if law enforcement had plaéed a
tracking device onvhis car. See Jones, 565 US at 404 (“We hold that the GoVernmént’s
installation of a GPS device on a target’s vehicle, and its'use of that device to monitor the

799

vehicle’s movements, constitutes a ‘search.’” (footnote omitted)). The facts alleged by

Plaintiff, however, although consistent with surveillance, do not raise the likelihood of
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his being surveilled from possi_ble to plausible. More importanﬂy, after several years of'

alleged surveillance, he has no physical evidence of the tracking device that he believes
to be on his car, nor has he t_fied to locate or remove it. And he raises no reason for the
alleged surveillance 1n inultiple states beyond a speculation that it is meant “to abuse and
to harass, pure and simple.” Aplt. App., Vol. 1 at»6. He admits that lJaw enforcement has
not approached him, questioned him, or taken him into Custovdy dljring this time. With no
'ailegation of physical evidence, credible motive, or actual police contact, Plaintiff’s
claims .0f 'being surveilled and having a traéking device placed on his car do not meet the
stan_dard of pla;JSibility reqﬁired to survive 28 U.S.C. § 1915(6)(2)(B)(ii). |
. CONCLUSION
| We AF FIRM the-dis'trict court’s dismissal .of Plai}rltiff;s-complaint.
| - Entered for the Court

Harris L Hartz
Circuit Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
JAMIE STANTON,
Plaintiff,
V.
| Case No. 17-CV-2120-DDC-KGG
UNKNOWN AGENT OR AGENCY, et al., »

Defendants.

MEMORANDUM AND ORDER

On Febfuary 24,2017, pro so plaintiff Jamie Stanton filed a Complaint against an
“[ﬁ]nknown égent or agency that placed a GPS tracking device on [his] car [more than two]
years ago in Colorado” and six unidentified John Does, who are law enforcement officers
.employed by vérious state and local ag'encii.es. Doc. 1 at 9. Plaintiff aiso has filed two
supplements to his Complaint. Docs. 5, 6. Plaintiff’s allegations are not easy to comprehend,
but, generally, he complains that unidentified government agencies and agents are surveilling
him, and he contends that their actions have violated his constitutional rights. See generally
Docs. 1, 5, 6.

On March 6, 2017, Magistrate Judge Kenneth G. Gale issued a Report and
Recgm;nendation recommending dismissal of plaintiff;s Complaint under 28 U.S.C. §

191 5(e)(2)(B)(ii) becaﬁse it fails to state a claim for relief. Doc. 8. Judge Gale noted in his
Rejjort and Recommendation that plaintiff may serve and file specific Wriﬁen objections to the
Report and Recommendation under 28 U.S.C. § 636(b)(1), Fed. R Civ. P. 72, and D. Kan. Ruie
72.1.4, within 14 days after service. Id. at 9. The docket reflects that plaintiff received service

of the Report and Recommendation on March 10, 2017. Doc. 12.
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On March 10, 2017, plaintiff filed an Objection to Judge Gale’s Report and
Recommendation. Doc. 9. Since then, plaintiff also has filed several motions and supplementé
asking the court to terminate the sending of electronic signals into his apartment. Docs. 13, 14,
16. And, plaintiff filed another supplement to his Complaint on March 28,2017. Doc. 15.
Plaintiff’s Objectioﬁ and additional submissions also are difficult to understand. But, all of his
filings appear to reiterate his aliegations_that unknown agencies and agents are surveilling him |
without probable cause in violation of the United States Constitution.

Fed. R. Civ. P. 72(b)(2) provides that, after a rﬁagistrate judge enters a recommended
disposition on a dispositive matter, a party may serve and file specific, written objections to the
magistrate judge’s order within 14 days after being served with a copy of the recommended
disposition. Then, under _Fed. R. Civ. P. 72(b)(3), the district court “must determine de novo any
part of the magistrate judge’s dfsposition that has been properly objected to.” Fed. R. Civ. P.
72(b)(3); see also 28 U.S.C. § 636(b)(1) (“A judge of the court shall make a de novo -
,deterrriinatioﬁ of those portions of the report or specified proposed findings or recommendations
to Which objection is made.”). After making this determination, the district court “may accept,
reject, or modify, in whole or in part, the ﬁndings or recommendations made by the magistrate
judge . . . [or] may also receive further evidence‘or recommit the matter to the magistrate judge
with instructions.” 28 U.S.C. § 636(b)(1).

The Tenth Circuit requires that objections to a rhagi‘strate judge’s recommended
ciisposition “be both timely and specific to preserve an issue for de novo review by the district
court.” United States v. One Parcel of Real Property, 73 F.3d 1057, 1060 (10th Cir. 1996). As
stated above, an objection is timely if made within 14 days after service of a copy of the

recommended disposition. Fed. R. Civ. P. 72(b)(2). An objection is sufficiently specific if it
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“focus[es] the district court’s attention on the factual and legal issues that are truly in dispute.”
One Parcel of Real Property, 73 F.3d at 1060. If a party fails to make a proper objection, the
court has considerable discretion to review the recommendation under any standard that it finds
appropriate. Summers v. Utah, 927 F.2d 1165, 1167 (10th Cir. 1991).

Because plaintiff brings this lawsuit pro se, the court construes his pleadings liberally and
holds them to a less stringent standard than formal pleadings drafted by lawyers. See Hall v.
Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991). But the court does not assume the role of his
advocate. Id. Also, plaintiff’s pro se status does not excuse him from “the burden of alleging
sufficient facts on which a recognized ]égal claim could be based.” Id. Nor is plaintiff relieved
from complying with the rules of the court or facing the consequences of noncompliance. Ogden
v. San Juan Cty., 32 F.3d 452, 455 (10th Cir. 1994).

The court assumes that plaintiff’s Objection is sufficiently specific to constitute a proper
objection under the federal and local rules, and so it conducts a de novo review of Judge Gale’s
Report and Recommendatién. After conducting that review, the court agrees with Judge Gale’s
~ conclusion that plaintiff’s Complaint fails to state a claim. Under 28 U.S.C. § 1915(e)(2), thev
court must consider the merits of all cases in which a plaintiff proceeds in forma pauperis, and
must dismiss any action that it determines fails to state a claim on which relief may be granted.
28 U.S.C. § 1915(e)(2)(B)(ii). Here, even giving plaintiff’s Complaint and the supplements to
that Complaint the most liberal construction imaginable, plaintiff has failed to state a plausible
claim for relief. As Judge Gale explained, plaintiff alleges that “an unknown entity, possibly
some unidentified federal government agency” is monitoring him. Doc. 8 at 8. But plaintiff also
alleges that average citizens are surveilling him as well—including “gas station attendants,

passers-by with cellular phones, and, apparently, co-residents of his apartment complex.” Id.
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Plaintiff does not know the identities of the individuals who are allegedly surveilling him. I

And, although he has designated several John Doe defendants, the court agrees with Judge Gale

 that plaintiff’s “factual allegat1ons do not state a claim to which a defendant could be reasonably

expected to respond, or which could form a basis for rellef ? Id. In sum—asJ udge Gale
concluded—plalntlff’s claims are not plau31ble 1d.; see also Randall v. South Dakota, No. 12-
136-ADM/TNL 2012 W1, 1055745, at *1 (D. an Mar 28, 2012) (dismissing the plaintiff’s -
complaint under 28 u,s,g;, § 191 5(9)(2)( B) because the plaintiff’s allegations that defendants
were conducting surveillance of her life with equipment provided by cither Seuth Dakota or the
United States were insufficient to raise a plausible claim for relief). Ccf Richards v. Duke Univ.,
W—33 (D.D.C. 2007) (dismissing a plaintiff’s cordplaint under Eed, R.
Civ. P. 12(b)(1) because the plaintiff’s allegatiohs of “roving surveillance that followed her

everywhere she went” were “fantastic to the point of being patently insubstantial and warrant[ed]

-a dismissal™).

The court thus overrules plaintiff’s Objection to J udge Gale’s Report and
Recommendation. The coutt also accepts the March 6, 2107 Repbrt and Recommendation and
adopts it as its own. : : ‘ | -

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiff's Objection to the
Reporf and Recommendation of Magistrate Judge Gale (Doc, 9) is overruled Judge Gale’s
Report and Recommendatlon (Doc. 8) is adopted in its entirety, and this action is dismissed.

IT IS SO ORDERED.

To the extent that any of plaintiff’s Motions and Supplements (Docs. 13, 14, 15, 16) could be
construed as objections to the Report and Recommendation, the court overrules them as well.

4
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Dated this 6th day of April, 2017, at Topeka, Kansas.

s/ Daniel D. Crabtree
Daniel D. Crabtree
United States District Judge
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