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UNITED STATES COURT OF APPEALS FILED 
FOR THE NINTH CIRCUIT NOV 302017 

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 

WINIFRED JJAU, 

Plaintiff-Appellant, 

KAIRE POOLE; RANDY L. TEWS, 
Warden, 

No. 16-15147 

D.C. No. 3:13-cv-00248-WHA 
Northern District of California, 
San Francisco 

[st1t1 

Defendants-Appellees. 

Before: LEAVY, W. FLETCHER, and OWENS, Circuit Judges. 

Jiau's motion to file an oversized petition for panel rehearing and petition 

for rehearing en bane (Docket Entry. No. 22) is granted. 

The panel has voted to deny the petition for panel rehearing. 

The full court has been advised of the petition for rehearing en bane and no 

judge has requested a vote on whether to rehear the matter en bane. See Fed. R. 

App. P. 35. 

Jiau's petition for panel rehearing and petition for rehearing en bane (Docket 

Entry No. 21) are denied. 

No further filings will be entertained in this closed case. 
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NOT FOR PUBLICATION FILED  
UNITED STATES COURT OF APPEALS MAR 16 2017 

MOLLY C. DWYER, CLERK 

FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS 

WINIFRED JIAU, No. .16-15147 

Plaintiff-Appellant, D.C. No. 3:13-cv-00248-WHA 

V. 
MEMORANDUM* 

KAIRE POOLE; RANDY L. TEWS, 
Warden, 

Defendants-Appellees. 

Appeal from the United States District Court 
for the Northern District of California 

William Aisup, District Judge, Presiding 

Submitted March 8,-2017**  

Before: LEAVY, W. FLETCHER, and OWENS, Circuit Judges. 

Winifred Jiau, a former federal prisoner, appeals pro se from the district 

court's summary judgment for failure to exhaust administrative remedies in her 

action brought under Bivens v. Six Unknown Named Agents of Federal Bureau of 

Narcotics, 403 U.S. 388 (1971). We have jurisdiction under 28 U.S.C. § 1291. 

* 
This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

** The panel unanimously concludes this case is suitable for decision 
without oral argument. See Fed. R. App. P. 34(a)(2). 
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We review de novo. Williams v. Paramno, 775 F.3d 11825  1191 (9th Cir. 2015). 

We affirm. 

The district court properly granted summary judgment because Jiau failed to 

raise a genuine dispute of material fact as to whether she properly exhausted her 

administrative remedies, or whether there was "something in [her] particular case 

that made the existing and generally available administrative remedies effectively 

unavailable to [her]." Albino v. Baca, 747 F.3d 1162, 1172 (9th Cir. 2014); see 

also Woodford v. Ngo, 548 U.S. 81, 90 (2006) (requiring proper exhaustion, which 

means "using all steps that the agency holds out, and doing so properly (so that the 

agency addresses the issues on the merits)" (emphasis, citation, and internal 

quotation marks omitted)). Because we affirm the district court's summary 

judgment based on failure to exhaust administrative remedies, we treat the 

judgment as a dismissal without prejudice. See Lira v. Herrera, 427 F.3d 1164, 

1170 (9th Cir. 2005) ("[A] district court must dismiss a case without prejudice 

when there is no presuit exhaustion[.]" (emphasis, citation, and internal quotation 

marks omitted)). 

In light of our disposition, we do not reach the merits of Jiau's claims. 

We do not consider Jiau's contentions concerning appointment of counsel, 

2 16-15147 
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leave to amend, leave to conduct discovery, or deliberate indifference to medical 

needs because they were not properly raised before the district court. See L.A. 

News Serv. v. Reuters Television Intl, Ltd., 149 F.3d 987, 996 (9th Cir. 1998). 

We reject as unsupported by the record Jiau's contentions that defendants 

committed perjury. 

AFFIRMED. 

3 16-15147 
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FILED 
NOT FOR PUBLICATION JAN 15 2015 

MOLLY C. DWYER, CLERK 
UNITED STATES COURT OF APPEALS U.S. COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

No. 13-15378 WINIFRED SIAU, 

Petitioner - Appellant, 

V. 

KAIRE POOLE, PsyD and RANDY L. 
TEWS, Warden, 

Respondents - Appellees. 

D.C. No. 3:12-cv-04193-SI 

MEMORANDUM* 

WINIFRED JIAU, No. 13-15489 

Plaintiff - Appellant, 
D.C. No. 3:13-cv-00248-WHA 

V. 

KAIRE POOLE; RANDY L. TEWS, 
Warden, 

Defendants- Appellees. 

Appeal from the United States District Court 
for the Northern District of California 
Susan Iliston, District Judge, Presiding 

William Alsup, District Judge, Presiding 

* This disposition is not appropriate for publication and is not precedent 
except as provided by 9th Cir. R. 36-3. 
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Argued and Submitted December 8, 2014 
San Francisco, California 

Before: RAWLINSON and MURGUIA, Circuit Judges, and NAVARRO, Chief 
District Judge.** 

Petitioner Winifred Jiau appeals the sua sponte dismissals of her two cases 

by the district court. Jiau's 28 U.S.C. § 2241 habeas petition and her action 

brought under Bivens v. Six Unknown Named Agents of Federal Bureau of 

Narcotics, 403 U.S. 388 (1971), both allege constitutional violations in connection 

with her expulsion from the Residential Drug Abuse Treatment Program 

("RDAP"). Therefore, these cases were consolidated on appeal. We review de 

novo. Close v. Thomas, 653 F.3d 970, 973 (9th Cir. 2011); Adams v. Johnson, 355 

F.3d 1179, 1183 (9th Cir. 2004). We affirm the dismissal of Jiau's habeas petition 

and vacate and remand the dismissal of her Bivens action. 

The district court sua sponte dismissed Jiau's habeas petition without 

prejudice citing her failure to exhaust her administrative remedies prior to filing 

her action. Though exhaustion of administrative remedies is not a jurisdictional 

prerequisite for habeas petitions, courts generally "require, as a prudential matter, 

that habeas petitioners exhaust available judicial and administrative remedies 

** The Honorable Gloria M. Navarro, Chief District Judge for the U.S. 
District Court for the District of Nevada, sitting by designation. 

2 
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before seeking [such] relief." Castro-Cortez v. INS, 239 F.3d 1037, 1047 (9th Cir. 

2001), abrogated on other grounds by Fernandez- Vargas v. Gonzales, 548 U.S. 30 

(2006). Accordingly, because Jiau had failed to exhaust her administrative 

remedies at the time she filed her petition, the district court correctly dismissed her 

habeas action. Leonardo v. Crawford, 646 F.3d 1157, 1160 (9th Cir. 2011); 

Martinez v. Roberts, 804 F.2d 570, 571 (9th Cir. 1986). 

The district court sua sponte dismissed Jiau's Bivens action citing that by 

seeking readmission into RDAP, her claims necessarily implicated the duration of 

her confinement and success on those claims would entitle her to an earlier release; 

therefore, under Skinner v. Switzer, 131 S. Ct. 1289 (2011), those claims could 

only be raised in a habeas petition. In Skinner, the Supreme Court held that habeas 

is the exclusive remedy for a prisoner who seeks immediate or speedier release 

from confinement, but it limited this exclusivity only to actions where success on 

the claims would "necessarily spell speedier release." Skinner, 131 S. Ct. at 1293 

(citing Wilkinson v. Dotson, 544 U.S. 74 81--82 (2005)). Accordingly, implicit in 

the district court's order is a finding that readmission into RDAP would 

"necessarily spell speedier release" for Jiau. 

The language in the applicable statute, however, indicates that successful 

completion of RDAP does not necessarily result in a reduced sentence, but rather 

3 
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that the Bureau of Prisons ("BOP") retains discretion over whether to grant a 

sentence reduction to a prisoner who completes the program. See 18 U.S.C. § 

362 1(e)(2)(B) ("The period a prisoner convicted of a nonviolent offense remains in 

custody after successfully completing a treatment program may be reduced by the 

Bureau of Prisons. . . .") (emphasis added). Moreover, the discretion provided to 

the BOP under the statute to decide whether to grant a sentence reduction, even 

after a prisoner successfully completes RDAP, has been explicitly recognized by 

both the Supreme Court and this Court. Lopez v. Davis, 531 U.S. 230, 241 (2001) 

("When an eligible prisoner successfully completes drug treatment, the Bureau 

thus has the authority, but not the duty,. . . to reduce his term of imprisonment."); 

Cort v. Crabtree, 113 F.3d 1081, 1085 (9th Cir. 1997) ("[E]ven when a statutorily 

eligible prisoner successfully completes the treatment program, the Bureau retains 

discretion under the statute to grant or deny a sentence reduction."). Therefore, 

even if success in Jiau' s Bivens action would lead to her reinstatement into RDAP, 

that reinstatement, and her presumed successful completion of the program, would 

still not "necessarily" result in a sentence reduction and speedier release. 

Accordingly, the district court's dismissal of Jiau's Bivens action is vacated and 

remanded. 
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Appeal No. 13-15378 is AFFIRMED. Appeal No. 13-0248 is VACATED 

and REMANDED. Each party shall bear its costs on appeal. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

WINIFRED JIAU, No. C 13-0248 WHA (PR) 

Plaintiff, ORDER GRANTING MOTION FOR 
SUMMARY JUDGMENT 

vs. 

KAIRE POOLE; RANDY TEWS, 

Defendant. 
/ 

INTRODUCTION 

Plaintiff, a former federal prisoner, filed this pro se civil rights case against Dr. Kaire 

Poole, the Drug Abuse Program Coordinator, and Warden Randy Tews at the federal prison in 

Dublin, California, where plaintiff was housed. Plaintiff alleges that these defendants violated 

her constitutional rights by expelling her from a drug treatment program. She also alleges that 

she had difficulty accessing the courts and that officials tampered with her mail. The case was 

dismissed without prejudice to refihing in a federal habeas petition. On appeal, the United 

States Court of Appeals of the Ninth Circuit reversed and remanded that decision on the 

grounds that the claims could be brought in a civil rights action. In the same appeal, the United 

States Court of Appeals affirmed the dismissal on exhaustion grounds of plaintiff's federal 

habeas petition, Jiau v. Tews, No. C. 12-4193 SI (PR). That petition - filed five months before 

the complaint in this case - raised the same claims plaintiff raises here challenging her 

expulsion from the drug treatment program. 

Following the mandate from the Court of Appeals, the complaint was ordered served on 

defendants Tews and Poole. They were served and have filed a motion for summary judgment 
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1 on exhaustion and other grounds. Plaintiff has filed an opposition, and defendants have flied a 

2 reply brief. 

3 STATEMENT 

4 On September 21, 2011, Jiau was sentenced in the United States District Court for the 

5 Southern District of California to a term of 48 months in prison based on her conviction for 

6 securities fraud and conspiracy. At all relevant times, she was housed at the Federal Satellite 

7 Prison Camp at Dublin, California ("SPC Dublin"). She was released from prison on June 20, 

8 2014, and received a two-year term of supervised release. 

9 On February 13, 2012, plaintiff was accepted into the Residential Drug Abuse Program 

10 ("RDAP") at SPC Dublin (Poole Decl. ¶ 19). The RDAP is a twelve-month, voluntary drug 

ii treatment program in which participants sign an agreement to abide by the rules of the program 

12 and may be granted early release under 18 U.S.C. 3621(e) if they complete all components of 
42 

13 the program (Id. ¶ 4). The first component of the RDAP is "unit-based" - meaning the 

14 participant lives in a specific treatment housing unit - and lasts approximately six months (id. 

15 ¶ 6-8). Plaintiff was expelled during this component of the program in July 2012 (Id. ¶ 7; 

16 Compl. 3). According to plaintiff, she was expelled because she would not discuss or admit to 

17 her crimes, and defendants do not dispute this assertion (Jiau Decl. ¶ 5; Opp. 7; MSJ 6 n.2). 

18 Plaintiff claims that requiring her to discuss or admit her crimes violated her Fifth Amendment 

19 right not to incriminate herself. 

20 The federal Bureau of Prisons provides a three-step administrative review process for 

21 inmates to seek remedies relating to any aspect of their imprisonment: (1) a complaint to staff at 

22 their institution (Form BP-9); (2) an appeal to the BOP Regional Director (Form BP-10); and 

23 (3) an appeal to the BOP Central Office (BP-11). See 28 C.F.R. §§ 542.10, 542.14(c)(4), 

24 542.15(a). 

25 Plaintiff sought administrative review of her expulsion from RDAP on two occasions 

26 without success (Syed Decl. ¶ 6). On July 18, 2012, plaintiff filed an administrative appeal to 

27 the Regional Director (id. ¶ 7, Exh. 2; Compl. 4, Exh. 1). Because she had skipped the first step 

28 of the administrative review process, the appeal was rejected on July 24, 2012 (ibid). Plaintiff 

2 
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I was informed that she "must first file a BP-9 request through the institution for the Warden's 

2 review and response before filing an appeal at this level" (ibid.). According to plaintiff, she had 

3 been instructed by "Unit Team" on July 16, 2012, to bypass the institution step and file her 

4 administrative appeal directly with the Regional Director (Opp. 2; P1. Decl. ¶ 6). Plaintiff's 

5 prison records indicate that she filed another administrative appeal to the Regional Director on 

6 Form BP-10 on July 25, 2012, the day after her first appeal was rejected, and that this second 

7 appeal was rejected for the same reason - because she did not first seek administrative review 

8 at her institution (Syed Dee!. ¶ 8). Plaintiff asserts that after her initial appeal was rejected by 

9 the Regional Director, she sent an appeal to the BOP Central Office in November 2015, but she 

10 received no response (Opp. 2-3; Comp!. 4). Prison records show that in her time in prison, 

ii plaintiff filed six other administrative grievances; they are not related to the claims raised here 

12 - three concerned disciplinary action and three concerned her placement in a residential me- 

13 entry center - and she pursued two of them through all three steps of the BOP administrative 

14 review process (Syed Dee!. ¶11 10-14). 

15 ANALYSIS 
•4è 0 

16 I. STANDARD OF REVIEW 

17 Summary judgment is proper where the pleadings, discovery and affidavits show that 

18 there is "no genuine issue as to any material fact and that the moving party is entitled to 

19 judgment as a matter of law." Fed. R. Civ. P. 56(c). Material facts are those which may affect 

20 the outcome of the case. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,248 (1986). A dispute 

21 as to a material fact is genuine if there is sufficient evidence for a reasonable jury to return a 

22 verdict for the nonmoving party. Ibid. 

23 The moving party for summary judgment bears the initial burden of identifying those 

24 portions of the pleadings, discovery and affidavits which demonstrate the absence of a genuine 

25 issue of material fact. Celotex Corp.v. Cattrett, 477 U.S. 317, 323 (1986). When the moving 

26 party has met this burden of production, the nonmoving party must go beyond the pleadings 

27 and, by its own affidavits or discovery, set forth specific facts showing that there is a genuine 

28 issue for trial. Ibid. If the nonmoving party fails to produce enough evidence to show a 

3 
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genuine issue of material fact, the moving party wins. Ibid. 

Defendants must produce evidence proving failure to exhaust in a motion for summary 

judgment under Rule 56. Albino v. Baca, 747 F.3d 1162, 1166 (9th Cir. 2014) (en banc). if 

undisputed evidence viewed in the light most favorable to the prisoner shows a failure to 

exhaust, a defendant is entitled to summary judgment under Rule 56. Id. at 1166. But if 

material facts are disputed, summary judgment should be denied. Ibid. The defendant's burden 

is to prove that there was an available administrative remedy and that the prisoner did not 

exhaust that available administrative remedy. Id. at 1172. Once the defendant has carried that 

burden, the prisoner has the burden of production. Ibid. That is, the burden shifts to the 

prisoner to come forward with evidence showing that there is something in his particular case 

that made the existing and generally available administrative remedies effectively unavailable 

to him. Ibid. The ultimate burden of proof remains with the defendant. Ibid. 

ii. LEGAL ARGUMENTS 

1. Failure to Exhaust 

Defendants move for summary judgment because plaintiff did not exhaust her claims 

I through all available BOP administrative remedies. 

The Prison Litigation Reform Act ("PLRA.") provides that "[n]o action shall be brought 

with respect to prison conditions under [42 U.S.C. 1983], or any other Federal law, by a 

prisoner confined in any jail, prison, or other correctional facility until such administrative 

remedies as are available are exhausted." 42 U.S.C. 1997e(a). Compliance with the exhaustion 

requirement is mandatory. Porter v. Nussle, 534 U.S. 516, 524 (2002). 

The PLRA's exhaustion requirement cannot be satisfied by filing a "procedurally 

defective administrative grievance or appeal." Woodford v. Ngo, 548 U.S. 81, 84 (2006). "The 

text of 42 U.S.C. § I 997e(a) strongly suggests that the PLRA uses the term 'exhausted' to mean 

what the term means in administrative law, where exhaustion means proper exhaustion." Id. at 

92. Therefore, the PLRA exhaustion requirement requires proper exhaustion. Ibid. Compliance 

with prison grievance procedures is all that is required by the PLRA to "properly exhaust." 

Jones v. Bock, 549 U.S. 199, 217-18 (2007). "Proper exhaustion demands compliance with an 

ru 
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1 agency's deadlines and other critical procedural rules because no adjudicative system can 

2 function effectively without imposing some orderly structure on the course of its proceedings." 

3 Id. at 90-91 (footnote omitted). 

4 Defendants must generally produce evidence proving failure to exhaust in a motion for 

5 summary judgment under Rule 56. Albino v. Baca, 747 F.3d 1162, 1166 (9th Cir. 2014) (en 

6 banc). If undisputed evidence viewed in the light most favorable to the prisoner shows a 

7 failure to exhaust, a defendant is entitled to summary judgment under Rule 56. Ibid. But if 

8 material facts are disputed, summary judgment should be denied and the district judge rather 

9 than a jury should determine the facts in a preliminary proceeding. Ibid. The defendant's 

10 burden is to prove that there was an available administrative remedy and that the prisoner did 

ii not exhaust that available administrative remedy. Id. at 1172. Once the defendant has carried 

12 that burden, the prisoner has the burden of production to come forward with evidence showing 

13 that there is something in his particular case that made the existing and generally available 

14 administrative remedies effectively unavailable to him. Ibid. But the ultimate burden of proof 

15 remains with the defendant. Ibid. 

16 Undisputed evidence, even when viewed in a light most favorable to plaintiff, shows 

17 that she failed to exhaust her available administrative remedies. It is undisputed that she never 

18 filed a complaint about her RDAP expulsion at the first step of BOP administrative review - to 

19 her institution on a Form BP-9. Instead, she went straight to the second step of review, to the 

20 Regional Director. Because BOP regulations require inmates to seek administrative review at 

21 the institutional level before appealing to the Regional Director, and plaintiff did not do so, 

22 plaintiff's administrative appeals of her expulsion from the RDAP were "procedurally 

23 defective" under the BOP regulations. Under IVgo and Jones, this means that she did not 

24 properly exhaust all of the available steps of administrative review on her RDAP claims. This is 

25 true even if it is assumed, as plaintiff asserts, that she later filed an administrative appeal at the 

26 third step, i.e. to the BOP Central Office on a Form BP-1 1. 

27 Plaintiff argues that she did not pursue a remedy at the institutional level because she 

28 was told that she did not need to do so. An administrative remedy is not "available" within the 

5 
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1 meaning of the PLRA if prison officials inform the prisoner that she cannot file a grievance. 

2 See Williams v. Paramo, 775 F.3d 1182,1191-92 (9th Cir. 2015). However, plaintiff has not 

3 met her burden of production of showing that prison officials informed her that she could 

4 bypass the institutional level of administrative review. First, she does not identify the prison 

5 official or officials who gave her this information. She simply says she was told by the "Unit 

6 Team" without explaining that term or who was in that team. The team may have consisted of 

7 inmates, officials or a combination of the two. If the team was only officials, it is unclear 

8 whether she was told by an official in who was in a position that an inmate could reasonably 

9 rely on their representations about whether the institutional review should have been bypassed. 

10 Secondly, in her declaration she states that she was told on July 25, 2012, to bypass the first 

11 level of review, but she had filed the administrative appeal with the Regional Director (and 

12 skipped the first level of review) at least one week earlier, on July 18, 2012 (P1. Decl. ¶ 6; 

13 Compi. Exh. 1). 

14 In any event, defendants have proven non-exhaustion. Even if she was initially told by 

15 "Unit Team" that she could bypass the first level of review, when the Regional Director rejected 

16 the appeal, she was informed in no uncertain terms that she must file her complaint at the 

17 institutional level per BOP regulations before filing an appeal with the Regional Director. 

18 There is no dispute that she failed to do so. Her explanation - that she went on to the third 

19 level at the Central Office - even if true does not explain, let alone justify, not following the 

20 clear instructions to seek review at the institutional level as required by the BOP regulations. In 

21 addition, it is not disputed that plaintiff was aware of the first level of review because on at least 

22 two other occasions - when seeking administrative review of unrelated issues - she had 

23 properly filed complaints at that level before proceeding to the Regional Director. Plaintiff has 

24 not created any genuine issue of material fact as to whether or not her obligation to properly 

25 exhaust her administrative remedies included seeking review at the institutional level. 

26 Accordingly, defendants are entitled to summary judgment on the grounds that plaintiff 

27 failed to exhaust her RDAP claims prior to filing this lawsuit. Even if summary judgment was 

28 not proper on exhaustion grounds, moreover, it is warranted on the merits of plaintiff's claims, 

6 
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1 for the reasons discussed below. 

2 2. Merits 

3 Plaintiff claims that her expulsion from the RDAP because she refused to discuss or 

4 admit to her crimes violated her Fifth Amendment right not to incriminate herself. In order to 

5 make a valid Fifth Amendment claim, plaintiff must show: (1) that the testimony desired by the 

6 government carried the risk of incarceration, and (2) that the penalty suffered amounted to 

7 compulsion. United States v. Antelope, 395 F.3d 1128, 1134 (9th Cir. 2005). 

8 There is no evidence of compulsion in this case. in Antelope, there was compulsion 

9 because the defendant "was sentenced to a longer prison term for refusing" to disclose past sex 

10 offenses. Id. at 1137-38 (holding that probationer was compelled where his failure to agree, as 

11 part of his probation, to a counseling program in which he would reveal his sex history, 

12 extended his incarceration period) (citing McKune v. Lile, 536 U.S. 24, 48-52 (2002) 
20 

13 (O'Connor, J., concurring)), it is undisputed that the RDAP program is entirely voluntary 

14 (Poole Deci. ¶ 4). If plaintiff did not want to discuss or admit to her crimes, she could simply 

15 leave the RDAP and the penalty for doing so would not expose her to a longer sentence, as in 

16 Antelope, but at most expose her to the sentence originally imposed. In fact, leaving the RDAP 

17 did not deprive her of early release but rather the possibility of early release: as the United 

18 States Court of Appeals found in the remand order, the applicable statute provides "that 

19 successful completion of RDAP does not necessarily result in a reduced sentence, but rather 

20 that the [BOP] retains discretion over whether to grant a sentence reduction to a prisoner who 

21 completes the program." Jiau v. Poole, Nos. 13-15378, 13-15379, slip op. 3-4 (9th Cir. Jan. 15. 

22 2015) (citing 18 U.S.C. § 3621(e)(2)(13)). Thus, her "penalty" for not discussing her crimes and 

23 her expulsion from the RDAP was not a longer sentence, but rather the loss of a chance at an 

24 earlier release from the sentence imposed. This is not a sufficiently severe penalty to consider 

25 her testimony "compelled" under the Fifth Amendment. Cf. Antelope, 395 F.3d at 1135-36 

• 26 (revocation of probation, being denied clemency, and being transferred to a higher security 

27 prison are examples of penalties for remaining silent which are not severe enough to render the 

28 testimony compelled) (citing cases). Also, there is no dispute that she did not even suffer 

7 
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I harsher her conditions of confinement when she left the RDAP. 

2 There is also no evidence that plaintiff's discussion of her crimes carried the risk of 

3 incrimination. In Antelope, there was a sufficient risk of incrimination because the defendant 

4 would be required to discuss past sex crimes with counselors, not simply the crime he was 

5 convicted of, and the counselors would be required to report these additional crimes to law 

6 enforcement officials for prosecution. Id. at 1135. Here, plaintiff was only required to discuss 

7 the crimes of which she had already been convicted. She therefore would not be required to 

8 incriminate herself on additional crimes, as in Antelope. 

9 There is no triable issue as to whether either prong of the test for a Fifth Amendment 

10 violation has been met here. Consequently, defendants are entitled to summary judgment on 

ii plaintiff's Fifth Amendment claims. 

12 Plaintiff makes additional claims that are largely or entirely unexplained. She claims 
42 

. 13 that her constitutional rights generally and her right of access of courts were violated by the 

14 decision to expel her from the RDAP (Compl. 3; Opp. 6). There is no due process or other 

15 constitutional right to participate in the RDAP or to stay in it once an inmate has started it. See 

16 Reeb v. Thomas, 636 F.3d 1224, 1228 n.4 (9th Cir. 2011). How her access to the courts might 

17 have been impeded by being expelled from the RDAP is neither explained nor apparent in the 

18 pleadings or summary judgment papers. in her complaint, she alleges that her access to the 

19 courts was impeded by prison officials interfering with her mail (Compl. 3). This alleged 

20 interference consisted of her failure to receive mail from her attorney and from the Southern 

21 District of New York between September 2012 and January 2013 (Comp!. Exh. 2). Such a 

22 claim is not exhausted in that administrative grievances she filed do not concern mail 

23 interference or tampering (Syed Decl. 1111 10-14; Compl. Exh. 1). 

24 Plaintiff also claims a violation of her right to due process and retaliation (Opp. 6; 

25 Compl. 3). There is no explanation as to how her right to due process might have been violated. 

26 As for retaliation, in her complaint she merely alleges that "there are on-going retaliatory acts 

27 and threats made by prison staff" without identifying what those acts were (id. 3). In 

28 attachments she alleges RDAP personnel harassed and humiliated her about the severity of her 

8 
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crimes, but to the extent these are meant to form part of her retaliation claim they are not 

actionable because retaliation is only actionable if the retaliation is for the exercise of her 

constitutional rights, see Rhodes i'. Robinson, 408 F.3d 559, 567-68 (9th Cir. 2005), not for the 

commission of federal crimes. Further, the only acts she identifies as retaliatory in her papers 

are that her "RRC placement review was seriously delayed," and that defendant Warden Tews 

"denied my request," and she states that these actions were done in retaliation for filing "the 

lawsuits" (P1. Deci. ¶ 8). There is no evidence that this constituted actionable retaliation. There 

is no evidence as to when the RRC placement review was delayed or Warden Tews denied her 

unspecified request, nor is there any evidence as to what lawsuits triggered this alleged 

retaliation. In addition, plaintiff has no evidence that the reasons for defendants' actions were 

plaintiff's lawsuits, as opposed to administrative, penological or other considerations. See ibid. 

(retaliation claim requires showing retaliatory acts were because of plaintiff's exercise of their 

constitutional rights); see also Huskey v. City of San Jose, 204 F.3d 893, 899 (9th Cir. 2000) 

(plaintiff must show a nexus between adverse activity and protected speech). In the absence of 

such evidence, her assertions of retaliation are merely conclusory and not sufficient to avoid 

summary judgment. 

CONCLUSION 

In light of the foregoing, defendants' motion for summary judgment is GRANTED. 

The Clerk shall enter judgment and close the file. 

IT IS SO ORDERED. 

Dated: January 6 , 2016.  
WILLIAM ALSUP 
UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

WiNIFRED JL&U, No. C 13-0248 WHA (PR) 

Plaintiff, ORDER OF DISMISSAL; 
GRANTING LEAVE TO FILE 

VS. SUPPLEMENTAL PAPERS 

KAIRE POOLE; RANDY TEWS, 

Defendant. (Dkt. 6) 

Plaintiff, a federal prisoner incarcerated at the Federal Correctional Institute in Dublin, 

California, filed this civil rights case in which she complains that she was wrongfully expelled 

from the residential drug abuse treatment program and that such expulsion adversely affects the 

duration of her confinement. She made the same claim in a petition for a writ of habeas corpus 

under 28 U.S.C. 2241, which was dismissed without prejudice to refihing after plaintiff exhausts 

her available administrative remedies. See Jiau v. Tews, No. C 12-4193 SI (PR) (N.D. Cal. Jan. 

23, 2013) (Illston, J.). Because her claims implicate the duration of her confinement and 

success would entitle her to earlier release, the claims must be raised in a habeas petition not a 

civil rights complaint. See Skinner v. Switzer, 131 S. Ct. 1289, 1293 (2011) (habeas is the 

"exclusive remedy" for the prisoner who seeks "immediate or speedier release" from 

confinement). If petitioner wants to pursue her claim, therefore, she must do so in a habeas 

action after she has exhausted her administrative remedies. The instant action is DISMISSED 

without prejudice. 
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The motion to file supplemental evidence (dkt. 6) is GRANTED. 

The clerk shall enter judgment and close the file. 

IT IS SO ORDERED. 

I Dated: February 28 , 2013 
WILLIAM ALSUP 
UNITED STATES DISTRICT JUDGE 

G:\PRO-SE\WHA\CR.13\JIAU0248.DSM.wpd  
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Page 3961 TITLE 42—THE PUBLIC HEALTH AND WELFARE §1997e 

Subsec. (b)(2). Pub. L. 104-134, §101[(a)] [title VIII, 
§803(c)(1)(B)], amended par. (2) generally. Prior to 
amendment, par. (2) read as follows: "Any certification 
made by the Attorney General pursuant to this sub-
section shall be personally signed by him." 

Subsec. (c). Pub. L. 104-134, §101[(a)]  [title VIII, 
§803(c)(2)], amended subsec, (c) generally. Prior to 
amendment, subsec. (C) read as follows: "Any motion to 
intervene made by the Attorney General pursuant to 
this section shall be personally signed by him." 

§ 1997d. Prohibition of retaliation 
No person reporting conditions which may 

constitute a violation under this subchapter 
shall be subjected to retaliation in any manner 
for so reporting. 
(Pub. L. 96-247, §6, May 23, 1980, 94 Stat. 352.) 

§ 1997e. Suits by prisoners 
(a) Applicability of administrative remedies 

No action shall be brought with respect to 
prison conditions under section 1983 of this title, 
or any other Federal law, by a prisoner confined 
in any jail, prison, or other correctional facility 
until such administrative remedies as are avail-
able are exhausted. 
(b) Failure of State to adopt or adhere to admin-

istrative grievance procedure 
The failure of a State to adopt or adhere to an 

administrative grievance procedure shall not 
constitute the basis for an action under section 
1997a or 1997c of this title. 
(c) Dismissal 

The court shall on its own motion or on the 
motion of a party dismiss any action brought 
with respect to prison conditions under section 
1983 of this title, or any other Federal law, by a 
prisoner confined in any jail, prison, or other 
correctional facility if the court is satisfied that 
the action is frivolous, malicious, fails to state 
a claim upon which relief can be granted, or 
seeks monetary relief from a defendant who is 
immune from such relief. 

In the event that a claim is, on its face, 
frivolous, malicious, fails to state a claim upon 
which relief can be granted, or seeks monetary 
relief from a defendant who is immune from 
such relief, the court may dismiss the underly-
ing claim without first requiring the exhaustion 
of administrative remedies. 
(d) Attorney's fees 

(1) In any action brought by a prisoner who is 
confined to any jail, prison, or other correc-
tional facility, in which attorney's fees are au-
thorized under section 19881  of this title, such 
fees shall not be awarded, except to the extent 
that— 

(A) the fee was directly and reasonably in-
curred in proving an actual violation of the 
plaintiff's rights protected by a statute pursu-
ant to which a fee may be awarded under sec-
tion 1988' of this title; and 

(B)(i) the amount of the fee is proportion-
ately related to the court ordered relief for the 
violation; or 

(ii) the fee was directly and reasonably in-
curred in enforcing the relief ordered for the 
violation. 

'See References In Text note below. 

Whenever a monetary judgment is awarded 
in an action described in paragraph (1), a portion 
of the judgment (not to exceed 25 percent) shall 
be applied to satisfy the amount of attorney's 
fees awarded against the defendant. If the award 
of attorney's fees is not greater than 150 percent 
of the judgment, the excess shall be paid by the 
defendant. 

No award of attorney's fees in an action de-
scribed in paragraph (1) shall be based on an 
hourly rate greater than 150 percent of the hour-
ly rate established under section 3006A of title 18 
for payment of court-appointed counsel. 

Nothing in this subsection shall prohibit a 
prisoner from entering into an agreement to pay 
an attorney's fee in an amount greater than the 
amount authorized under this subsection, if the 
fee is paid by the individual rather than by the 
defendant pursuant to section 19881  of this title. 
(e) Limitation on recovery 

No Federal civil action may be brought by a 
prisoner confined in a jail, prison, or other cor-
rectional facility, for mental or emotional in-
jury suffered while in custody without a prior 
showing of physical injury. 
(f) Hearings 

To the extent practicable, in any action 
brought with respect to prison conditions in 
Federal court pursuant to section 1983 of this 
title, or any other Federal law, by a prisoner 
confined in any jail, prison, or other correc-
tional facility, pretrial proceedings in which the 
prisoner's participation is required or permitted 
shall be conducted by telephone, video con-
ference, or other telecommunications tech-
nology without removing the prisoner from the 
facility in which the prisoner is confined. 

Subject to the agreement of the official of 
the Federal, State, or local unit of government 
with custody over the prisoner, hearings may be 
conducted at the facility in which the prisoner 
is confined. To the extent practicable, the court 
shall allow counsel to participate by telephone, 
video conference, or other communications tech-
nology in any hearing held at the facility. 
(g) Waiver of reply 

Any defendant may waive the right to reply 
to any action brought by a prisoner confined in 
any jail, prison, or other correctional facility 
under section 1983 of this title or any other Fed-
eral law. Notwithstanding any other law or rule 
of procedure, such waiver shall not constitute an 
admission of the allegations contained in the 
complaint. No relief shall be granted to the 
plaintiff unless a reply has been filed. 

The court may require any defendant to 
reply to a complaint brought under this section 
if it finds that the plaintiff has a reasonable op-
portunity to prevail on the merits. 
(h) "Prisoner" defined 

As used in this section, the term "prisoner" 
means any person incarcerated or detained in 
any facility who is accused of, convicted of, sen-
tenced for, or adjudicated delinquent for, viola-
tions of criminal law or the terms and condi-
tions of parole, probation, pretrial release, or di-
versionary program. 
(Pub. L. 96-247, §7, May 23, 19809  94 Stat. 352; Pub. 
L. 103-322, title II, § 20416(a), Sept. 13, 1994, 108 
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Bureau of Prisons, Justice 

Subpart B—Administrative 
Remedy Program 

§542.10 Purpose and scope. 
Purpose. The purpose of the Ad-

ministrative Remedy Program is to 
allow an inmate to seek formal review 
of an issue relating to any aspect of 
his/her own confinement. An inmate 
may not submit a Request or Appeal on 
behalf of another inmate. 

Scope. This Program applies to all 
inmates in institutions operated by the 
Bureau of Prisons, to Inmates des-
ignated to contract Community Cor-
rections Centers (CCCs) under Bureau 
of Prisons responsibility, and to former 
inmates for issues that arose during 
their confinement. This Program does 
not apply to inmates confined in other 
non-federal facilities. 

Statutorily-mandated procedures. 
There are statutorily-mandated proce-
dures in place for tort claims (28 CFR 
part 543, subpart C), Inmate Accident 
Compensation claims (28 CFR part 301), 
and Freedom of Information Act or 
Privacy Act requests (28 CFR part 513, 
subpart D). If an inmate raises an issue 
in a request or appeal that cannot be 
resolved through the Administrative 
Remedy Program, the Bureau will refer 
the inmate to the appropriate statu-
torily-mandated procedures. 
167 FR 50805, Aug. 6, 20021 

§ 542.11 Responsibility. 
(a) The Community Corrections Man-

ager (CCM), Warden, Regional Direc-
tor, and General Counsel are respon-
sible for the implementation and oper-
ation of the Administrative Remedy 
Program at the Community Correc-
tions Center (CCC), institution, re-
gional and Central Office levels, respec-
tively, and shall: 

Establish procedures for receiving, 
recording, reviewing, investigating, 
and responding to Administrative Rem-
edy Requests (Requests) or Appeals 
(Appeals) submitted by an Inmate; 

Acknowledge receipt of a Request 
or Appeal by returning a receipt to the 
inmate; 

Conduct an investigation into 
each Request or Appeal; 

Respond to and sign all Requests 
or Appeals filed at their levels. At the  

§ 542.14 

regional level, signatory authority 
may be delegated to the Deputy Re-
gional Director. At the Central Office 
level, signatory authority may be dele-
gated to the National Inmate Appeals 
Administrator. Signatory authority ex-
tends to staff designated as acting in 

'the capacities specified In this §542.11, 
but may not be further delegated with-
out the written approval of the General 
Counsel. 

(b) Inmates have the responsibility to 
use this Program in good faith and in 
an honest and straightforward manner. 

§ 542.12 [Reserved] 

§542.13 Informal resolution. 
Informal resolution. Except as pro-

vided in §542.13(b), an inmate shall first 
present an issue of concern informally 
to staff, and staff shall attempt to in-
formally resolve the issue before an in-
mate submits a Request for Adminis-
trative Remedy. Each Warden shall es-
tablish procedures to allow for the in-
formal resolution of inmate com-
plaints. 

Exceptions. Inmates in CCCs are 
not required to attempt informal reso-
lution. An informal resolution attempt 
is not required prior to submission to 
the Regional or Central Office as pro-
vided for in §542.14(d) of this part. An 
informal resolution attempt may be 
waived in individual cases at the War-
den or institution Administrative Rem-
edy Coordinator's discretion when the 
Inmate demonstrates an acceptable 
reason for bypassing informal resolu-
tion. 

§542.14 Initial filing. 
Submission. The deadline for com-

pletion of informal resolution and sub-
mission of a formal written Adminis-
trative Remedy Request, on the appro-
priate form (BP-9), is 20 calendar days 
following the date on which the basis 
for the Request occurred. 

Extension. Where the inmate dem-
onstrates a valid reason for delay, an 
extension in filing time may be al-
lowed. In general, valid reason for 
delay means a situation which pre-
vented the inmate from submitting the 
request within the established time 
frame. Valid reasons for delay include 
the following: an extended period in- 
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§ 542.15 

transit during which the inmate was 
separated from documents needed to 
prepare the Request or Appeal; an ex- 
tended period of time during which the 
inmate was physically incapable of pre- 
paring a Request or Appeal; an unusu-
ally long period taken for informal res-
olution attempts; indication by an in-
mate, verified by staff, that a response 
to the inmates request for copies of 
dispositions requested under §542.19 of 
this part was delayed. 

(c) Form. (1) The inmate shall obtain 
the appropriate form from CCC staff or 
institution staff (ordinarily, the cor-
rectional counselor). 

The inmate shall place a single 
complaint or a reasonable number of 
closely related issues on the form. If 
the inmate includes on a single form 
multiple unrelated issues, the submis-
sion shall be rejected and returned 
without response, and the inmate shall 
be advised to use a separate form for 
each unrelated issue. For DHO and 
UDC appeals, each separate incident re-
port number must be appealed on a sep-
arate form. 

The inmate shall complete the 
form with all requested identifying in-
formation and shall state the com-
plaint in the space provided on the 
form. If more space is needed, the in-
mate may use up to one letter-size 
(81/2" by 11") continuation page. The in-
mate must provide an additional copy 
of any continuation page. The inmate 
must submit one copy of supporting ex-
hibits. Exhibits will not be returned 
with the response. Because copies of 
exhibits must be filed for any appeal 
(see §542.15(b) (3)), the inmate is encour-
aged to retain a copy of all exhibits for 
his or her personal records. 

The inmate shall date and sign 
the Request and submit it to the insti-
tution staff member designated to re-
ceive such Requests (ordinarily a cor-
rectional counselor). CCC inmates may 
mail their Requests to the CCM. 

(d) Exceptions to initial filing at institu-
tion—(l) Sensitive issues. If the inmate 
reasonably believes the issue is sen-
sitive and the inmate's safety or well-
being would be placed in danger if the 
Request became known at the institu-
tion, the inmate may submit the Re-
quest directly to the appropriate Re-
gional Director. The inmate shall  

28 CFR Ch. V (7-1-03 Edition) 

clearly mark 'Sensitive" upon the Re-
quest and explain, in writing, the rea-
son for not submitting the Request at 
the institution. If the Regional Admin-
istrative Remedy Coordinator agrees 
that the Request is sensitive, the Re-
quest shall be accepted. Otherwise, the 
Request will not be accepted, and the 
inmate shall be advised in writing of 
that determination, without a return 
of the Request. The inmate may pursue 
the matter by submitting an Adminis-
trative Remedy Request locally to the 
Warden. The Warden shall allow a rea-
sonable extension of time for such a re-
submission. 

DHO appeals. DHO appeals shall be 
submitted initially to the Regional Di-
rector for the region where the inmate 
is currently located. 

Control Unit appeals. Appeals re-
lated to Executive Panel Reviews of 
Control Unit placement shall be sub-
mitted directly to the General Counsel. 

Controlled housing status appeals. 
Appeals related to the Regional Direc-
tor's review of controlled housing sta-
tus placement may be filed directly 
with the General Counsel. 

§ 542.15 Appeals. 
Submission. An inmate who is not 

satisfied with the Warden's response 
may submit an Appeal on the appro-
priate form (BP-10) to the appropriate 
Regional Director within 20 calendar 
days of the date the Warden signed the 
response. An inmate who is not satis-
fied with the Regional Director's re-
sponse may submit an Appeal on the 
appropriate form (BP-11) to the Gen-
eral Counsel within 30 calendar days of 
the date the Regional Director signed 
the response. When the inmate dem-
onstrates a valid reason for delay, 
these time limits may be extended. 
Valid reasons for delay include those 
situations described in §542.14(b) of this 
part. Appeal to the General Counsel is 
the final administrative appeal. 

Form. (1) Appeals to the Regional 
Director shall be submitted on the 
form designed for regional Appeals 
(BP-10) and accompanied by one com-
plete copy or duplicate original of the 
institution Request and response. Ap-
peals to the General Counsel shall be 
submitted on the form designed for 
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