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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
UNITED STATES OF AMERICA, )
| )
Plaintiff-Appellee, )
)
V. ) ON APPEAL FROM THE UNITED
) STATES DISTRICT COURT FOR
PAUL RICHARDSON, ) THE WESTERN DISTRICT OF
~ ) TENNESSEE
Defendant-Appellant. )
)
)

Before: ROGERS, GRIFFIN, and KETHLEDGE, Circuit Judges.

Paul Richardson, a federal prisoner, appeals the 92-month sentence imposed by the
district court upon his resentencing for one count of being a felon in possession of a firearm in
violation of 18 U.S.C. § 922(g). The parties have waived oral argument, and this panel
unanimously agrees that oral argument is not needed. See Fed. R. App. P. 34(a).

The central issue in this case is whether two state offenses are relevant conduct to
Richardson’s federal offense pursuant to USSG § 1B1.3. Richardson argues that they are
relevant conduct, making USSG § 2K2.1(b)(6)(B) and USSG § 5G1.3(b) both applicable to his
sentence. These sentencing guidelines respectively increase sentences where a firearm or
ammunition was used or possessed in connection with relevant conduct that resulted in a separate
offense, aﬁd provide for adjustments and concurrent sentences if a term of imprisonment results
from another offense that is relevant conduct to the instant offense. Although the application of

these guidelines would increase Richardson’s sentencing range under § 2K2.1(b)(6)(B),
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Richardson would then be eligible for a downward sentence adjustment under § 5G1.3(b),
effectively reducing the total time he would spend in prison. Richardson is therefore in the
unusual position of arguing that the district court should have épplied a harsher Guidelines range.

In January 2005, Richardson pleaded guilty, f)ursuant to a written plea agreement, to
being a felon in possession of a firearm, in connection with a firearm found during a traffic stop
in October 2003. The district court determined that Richardson was an armed career criminal,
and sentencedvhim to 196 months of imprisonment. Richardson appealed, and we affirmed his
sentence. United States v. Richardson, No. 06-6076 (6th Cir. July 31, 2007) (order).

According to the presenteﬁce report, Richardson was transferred from federal to state
custody in June 2005. In July 2009, the Shelby County Criminal Court (Tennéssee) sentenced
Richardson to eight years of imprisonment for .aggravated robbery and aggravated burglary, and
one year of imprisonment for being a felon in possession of a firearm, in connection with an
August 2003 offense. This latter sentence expired in July 2010 while Richardson was in state
custody. In May 2011, the Tennessee court sentenced Richardson to twenty-five years of
imprisonment for aggravated robbery, ten years for aggravated burglary, and six years for being
a felon in possession of a firearm, to run consecutively to each other and to the federal sentence,
in connection with a December 2003 offense. In September 2015, the state courts paroled
Richardson to a federal detainer.

In 2015, the district court granted Richardson’s motion to vacate, set aside, or correct his
sentence under 28 U.S.C. § 2255 based on Johnson v. United States, 135 S. Ct. 2551 (20»1 5), and
conducted a resentencing hearing. »

| The supplemental presentence report (“PSR”) calculated Richardson’s base offense level
as 24. The probation officer treated both of the aforementioned state firearm offenses as relevant
conduct, applied a four-level enhancement under § 2K2.1(b)(6)(B), and applied a three-level
redu_ction for acceptance of responsibility, resulting in a total offense level of 25. With a

criminal history category of VI, this would have resulted in a guidelines range of 110-137

months, with a statutory maximum of 120 months.
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At the resentencing hearing, the probation officer noted the unaddressed potential
applicability of § 5G1.3(b), and suggested that, if the state sentences were relevant conduct for
the purposes of § 2K2.1(b)(6), then they were relevant conduct for the purposes of § 5G1.3(b).
The district court decided to continue the hearing to resolve that issue and requested
supplemental briefing.

At the second and. third resentencing hearings, Richardson agreed with the government
that the December 2003 offense was not relevant conduct, but argued that the August 2003
offense was relevant conduct under the “same course of conduct” test. Therefore, he argued,
both § 2K2.1(b)(6)(B) and § 5G1.3 should apply, which would result in a four-level increase to
his offense level, but a seventy-six month downward adjustment for time spent in custody for the
state offenses. In-support, Richardson provided an affidavit attesting that the August 2003
offense involved the same firearm as the federal offense, and that he habitually carried it for self-
defense.

| The government objected to the applicability of an enhancement for § 2K2.1(b)(6)(B),
while arguing that the sentence should run consecutively to the state sentences, on the basis that
neither state offense was relevant conduct under either the “common scheme or plan” test or the
“same course of conduct” test. The probation officer filed an addendum to the PSR asserting
that the August 2003 offense was relevant conduct under the “same course of conduct” test, and
thus § 2K2.1(b)(6)(B) and § 5G1.3(b) were applicable.

The district court found that Richardson’s claims that the state and federal offenses
involved the same firearm and that he habitually carried it for self-defense were not credible, and
the state offenses were not relevant conduct. It applied neither § 2K2.1(b)(6)(B) nor § 5G1.3,
and sentenced Richardson to a within-guidelines sentence of ninety-two months of
imprisonment, to run consecutively to the state sentences.

On appeal, Richardson argues that both state sentences were relevant conduct under both
tests, and that the district court’s conclusidn to the contrary resulted in a procedurally and

substantively unreasonable sentence.
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Sentences must be both procedurally and substantively reasonable, and challenges are
reviewed under an abuse-of-discretion standard. See Gall v. United States, 552 U.S. 38, 51
(2007); United States v. Brooks, 628 F.3d 791, 795-96 (6th Cir. 2011). A sentence may be
procedurally unfeasonable if the district court has committed a “significant procedural error,
such as failing to calculate (or improperly calculating) the Guidelines range, treating the

Guidelines as mandatory, failing to consider the [18 U.S.C.] §3553(a) factors, selecting a

* sentence based on clearly erroneous facts, or failing to adequately explain the chosen sentence.”

Gall, 552 U.S. at 51. “For a sentence to be substantively reasonable, it must be proportionate to

| (6 of 8)

the seriousness of the circumstances of the offense and offender, and sufficient but not greater

than necessary, to comply with the purposes of § 3553(a).” United States v. Vowell, 516 F.3d
503, 512 (6th Cir. 2008) (internal quotation marks and citation omitted). “A. sentence that falls
within 'a properly calculated guideline range is afforded a rebuttable presumption of
reasonableness, and it is incumbent upon the defendant to demonstrate that his sentence is
unreasonable.” United States v. Brogdon, 503 F.3d 555, 559 (6th Cir. 2007); see also United
States v. Vonner, 516 F.3d 382, 389-90 (6th Cir. 2008) (en banc).

Under the sentencing guidelines, “relevant conduct” is conduct that is “part of the same
course of conduct or common scheme or plan as the offense of conviction.” § 1B1.3(a)(2).
Offenses are part of a “common scheme or plan” if they are “substantially connected to each
other by at least one common factor, such as common victims, common accomplices, common
purpose, or similar modus operandi.” § 1B1.3, comment. (n.5(B)(i)). Offenses are part of “the
same course of conduct if they are sufficiently connected or related to each other as to warrant
the conclusion that they are part of a single episode, spree, or ongoing series of offenses.”
§ 1B1.3, comment. (n.5(B)(ii)). When considering whether offenses are within the same course
of conduct, the court should consider “the degree of similarity of the offenses, the regularity
(repetitions) of the offenses, and the time interval between the offenses. When one of the above
factors is absent, a stronger presence of at least one of the other factors is required.” Id.; see
United States v. Henry, 819 F.3d 856, 864-65 (6th Cir. 2016). The district court’s determination

of “relevant conduct” under the Sentencing Guidelines involves the application of law to fact,
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and we review the legal aspect of the district court’s determination de novo. See United States v.
Phillips, 516 F.3d 479, 483 (6th Cir. 2008) (citing United States v. Shafer, 199 F.3d 826, 830
(6th Cir. 1999)). '

To support his argument that the state offenses qualify as relevant offenses under the

“common scheme or plan” test, Richardson asserts that for all three offenses he carried a firearm

for self-defense. This argument is facially insufficient. The state offenses at issue involved .

aggravated robbery, aggravated burglary, and aggravated assault, accomplished with the use of a
firearm or deadly weapon, which are opposite to the purpose of self-defense.

Tb support his argument that the state offenses were part of the same course of conduct,
Richardson argueé that the offenses: (1) were similar in nature, in that they all involved illegally
possessing a firearm; (2) occurred regularly; and (3) occurred within a five-month period. The
parties do not dispute that the time-interval weighs in Richardson’s favor.

The first factor is whether the offenses are ‘similar in nature. Richardson argues that the
fact that all the offenses involved firearms is sufficient to find that they are similar, and that the
district court should not have considered the other charges or context in ruling otherwise.
Richardson does not cite any case law for this point, and there does not appear to be any.
Instead, we have looked at the context of offenses to determine similarity. In Phillips, 516 F.3d
at 483-85, we held that two uncharged instances of possession of firearms, occurring in 2002 and
2006, were relevant conduct to a 2004 felon-in-possession-of-a-firearm conviction because in all
instances the defendant appeared to be carrying a firearm for self-defense. In Unifted States v.
Faison, 339 F.3d 518, 520-21 (6th Cir. 2003), we held that a felon-in-possession charge was
related to various cocaine trafficking charges, because the firearm was related to his cocaine
trafficking. Likewise, in United-States v. Hodge, 805 F.3d 675, 684 (6th Cir. 2015), we
determined that several different offenses were part of the same course of conduct because they
all involved attempts to obtain or produce child pornography. Under Richardson’s proposed test,
the fact that the offenses involved different charges would have produced a different result in
Faison and Hodge. The context of the state offenses renders them dissimilar to the federal

offense, and this factor is not met.
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Opinion

Opinion by: JON P. McCALLA

Opinion

ORDER FOLLOWING SENTENCING HEARING

This matter is before the Court on re-sentencing. As the Court ruled at the re-sentencing hearing,
Defendant Paul Richardson is sentenced to a term of imprisonment of ninety-two (92) months, to be
followed by a three-year period of supervised release. This Order clarifies the Court’s finding that
Defendant's state robbery convictions were not relevant conduct and holds that this sentence is to be
imposed consecutively to Defendant's state sentences.

I. BACKGROUND

On August 17, 2004, a federal grand jury returned a one-count indictment, charging that on or about
October 3, 2003, Defendant Paul Richardson, a convicted felon, knowingly possessed a Bryco Arms
.380 caliber pistol in violation of 18 U.S.C. § 922(g). (Indictment, United States v. Richardson,
2:04-cr-20344-JPM-1 (W.D. Tenn.), ECF No. 1.) Pursuant to a written plea agreement, Defendant
pled guilty to Count 1 of the Indictment on January 12, 2005. (Min. Entry, id., ECF No. 30; Plea
Agreement, id., ECF No. 31.) On August 15, 2006, the Court sentenced Richardson to a term of
imprisonment of one hundred ninety-six (196) months, to be followed by a three-year period of
supervised release. (Min. Entry, id., ECF No. 59.) Judgment was entered on the same day. (J.ina
Criminal Case, id., ECF No. 60.) Defendant appealed. On July 31, 2007, the United States Court of
Appeals for the Sixth Circuit affirmed Defendant's conviction and sentence. United States v.
Richardson, No. 08-6076 (6th Cir. July 31, 2007).

On October 21, 2015, Defendant filed a Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or
Correct Sentence by a Person in Federal Custody ("§ 2255 Motion"), seeking relief based on the
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Supreme Court's decision in Johnson v. United States, 135 S. Ct. 2551, 192 L. Ed. 2d 569 (2015). (§
2255 Mot., Richardson v. United States, 2:15-cv-02694-JPM-tmp (W.D. Tenn.), ECF No. 1.) The
Court granted Defendant's § 2255 Motion on December 7, 2015, and entered a Judgment the same
day. (Order, id., ECF No. 8; J., id., ECF No. 9.)

The Court held a re-sentencing hearing on February 16, 2016. (Min. Entry, United States v.
Richardson, 2:04-cr-20344-JPM-1 (W.D. Tenn.), ECF No. 80.) The re-sentencing hearing was
continued to March 2, 2016, to allow the parties time to submit additional briefing as to whether the
sentence should run concurrently, partly concurrently and partly consecutively, or consecutively to
Defendant's state term of imprisonment. (Id.) On March 2, 2016, the Court resumed the
re-sentencing hearing and heard arguments by both parties. (Min. Entry, id., ECF No. 86.) The Court
took the issue under advisement and continued the re-sentencing hearing until March 17, 2016. (d.)

On March 17, 2016, the Court resumed the re-sentencing hearing and ruled that Defendant's state
aggravated burglary convictions, set forth in paragraphs 51 and 52 of the supplemental presentence
investigation report ("Supplemental PSR"), were not relevant conduct to Defendant’s
felon-in-possession offense. The Court determined that a term of imprisonment of ninety-two
months, at the high end of the guideline range, was the appropriate sentence in this case. (See Min.
Entry, United States v. Richardson, 2:04-cr-20344-JPM-1 (W.D. Tenn.), ECF No. 89.)

On March 18, 2016, the Government filed a Request for Clarification as to the Court's view of the
credibility of Defendant's testimony at the re-sentencing hearing. (Req. for Credibility, id., ECF No.
91.)

Il. RELEVANT CONDUCT

Defendant argues that the aggravated burglary offense in paragraph 51, Shelby Country Criminal
Court case number 05-03370, should be considered relevant conduct. (See Mem. of Mr. Richardson,
id., ECF No. 88.) Specifically, Defendant contends that these offenses involved the same gun and
took place around the same time. (Id. at 1.) Defendant argues that he regularly carried the firearm at
the time of the offenses, and accordingly, the two offenses were connected. (1d.) According to
Defendant, if the paragraph 51 aggravated burglary offense is found to be relevant conduct, his base
offense level would be enhanced four points pursuant to § 2K2.1(b)(6) of the United States
Sentencing Guidelines ("U.S.S.G."), and he would be entitled to an adjustment for seventy-six
months served on his state sentence pursuant to § 5G1.3(b). Defendant does not argue that the
aggravated burglary offense set forth in paragraph 52, Shelby County Criminal Court case number
05-3372, is relevant conduct. (Id.)

The Government argues that, although the offenses shared temporal proximity, the offenses were
not part of the "same course of conduct." (Position of the United States at 3-5, United States v.
Richardson, 2:04-cr-20344-JPM-1 (W.D. Tenn.), ECF No. 82.) According to the Government, "the
strong temporal proximity of the three offenses does not overcome the relative weakness of the
similarity and regularity factors." (Id. at 5.) The Government also asks the Court to evaluate
Defendant's credibility as to his testimony that "he possessed the Bryco Arms .380 caliber pistol that
is the subject of the conviction in this indictment, 04-20344, during the offense conduct described in
paragraph 51 of the Supplemental Presentence Investigation Report prepared January 20, 2016."
(Req. for Clarification at 1, id., ECF No. 91.)

For another firearm offense to qualify as relevant conduct sufficient to enhance a defendant's base
offense level pursuant to U.S.S.G. § 2K2.1(b)(6), the offense must be "part of the same course of
conduct or common scheme or plan" as the underlying felon-in-possession conviction. United States
v. Phillips, 516 F.3d 479, 483 (6th Cir. 2008) (quoting U.S.S5.G. § 1B1.3(a)(2)). In this case, the

lyfcases 2

© 2017 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.

19976076



parties dispute only whether the paragraph 51 offense was part of the "same course of conduct” as
the instant offense.

The Sentencing Guidelines instruct courts to consider three factors "in determining whether offenses
are sufficiently connected to be part of the same course of conduct”: (1) "the degree of similarity of
the offenses"”; (2) "the regularity of the offenses"; and (3) "the time interval between the offenses." i1d.
(citing U.S.S.G. § 1B1.3, application note 9(B)). "The Guidelines counsel a 'sliding scale approach’ to
these factors, explaining that '[wlhen one of the above factors is absent, a stronger presence of at
least one of the other factors is required.” Id. (quoting U.S.S.G. § 1B1.3, application note 9(B)); see
also United States v. Hill, 79 F.3d 1477, 1482 (6th Cir. 1996). U.S.S.G. § 5G1.3(b) provides for the
adjustment of a defendant's sentence for an undischarged term of imprisonment if that undischarged
term is relevant conduct to the instant offense under U.S.S.G. § 1B1.3. "The purpose of § 5G1.3 is to
'mitigate the possibility that the fortuity of two separate prosecutions will grossly increase the
defendant's sentence." United States v. Giffin, 63 F. App'x 798, 802-03 (6th Cir. 2003} (quoting
United States v. Caraballo, 200 F.3d 20, 27 (1st Cir. 1999)). The commentary to U.S.S.G. § 1B1.3
indicates that "relevant conduct" is designed to take account of "a pattern of misconduct that cannot
readily be broken into discrete, identifiable units that are meaningful for purposes of sentencing.”
U.S.S.G. § 1B1.3, background.

In Phillips, the Sixth Circuit upheld a relevant conduct enhancement after determining that the first
two factors weighed in favor a relevant conduct finding. Id. at 485. Although the felon-in-possession
conviction involved a 2004 incident, the other possession offenses occurred in 2002 and 2006. The
court found, however, that the two other incidents involved conduct identical to the
felon-in-possession offense. Id. The degree of similarity was strong because each of the offenses
"appear(ed] linked by a common purpose: self-defense." |d. Moreover, the court found that the
degree of regularity was strong. 1d. at 484. The court reasoned that because one of the other
possession offenses occurred after the defendant was arrested and indicted for the
felon-in-possession offense, "his arrest for being a felon in possession did not deter him from
possessing firearms and . . . he may have carried firearms regularly.” Id. at 484-85. Thus, despite the
significant time lapse between the offenses, the Sixth Circuit affirmed the district court's
determination that the 2002 and 2006 possessions of firearms were part of the "same course of
conduct" as his 2004 felon-in possession charge. Id. at 485; see also United States v. Gales, 137 F.
App'x 875, 877 (6th Cir. 2005) (upholding a relevant conduct enhancement where each of the three
instances of possession of a firearm "followed a common pattern: Gales possessed a stolen firearm
and then Gales or his friends sold the firearm, always to the same store").

On the other hand, in United States v. Kulick, the Third Circuit found that an extortion offense was
not relevant conduct to a felon-in-possession offense. 629 F.3d 165, 171-74 (3d Cir. 2010). The court
found that, although possession of a firearm was a required element of both charges and the
defendant used the same firearm in both offenses, the two offenses were dissimilar, did not have a
common purpose, and occurred twenty-seven months apart. |d. at 172-74. Although the district court
suggested that the defendant possessed the firearm continuously for the twenty-seven month period,
the Third Circuit remarked that it "ha[d] never held that continuous possession of a firearm is
sufficient to automatically render two offenses relevant conduct.”" Id. at 174. The court further
reasoned that "it would eviscerate the effect and import of the Guidelines to permit an enhancement
on these facts." |d.

As an initial matter, the Court finds that Richardson is not credible as to his testimony that he
possessed the same Bryco Arms .380 caliber pistol that is the subject of the instant offense during
the offense conduct described in paragraph 51 of the Supplemental PSR. Richardson's criminal
history reflects a pattern of disregard for the law to advance his own interests. Richardson does not
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submit any state court document to support his contention, and his own testimony carries little
weight.

Regardless of whether Richardson possessed the same firearm during the commission of the instant
offense and the paragraph 51 aggravated burglary, Richardson fails to show that either of his
aggravated burglary convictions were part of the "same course of conduct" as the instant offense.
Although the temporal proximity factor weighs in favor of a relevant conduct enhancement, it is
insufficient in light of the dissimilarity of the offenses. Richardson committed the aggravated burglary
offense described in paragraph 51 of the PSR on August 30, 2003. (See Supp. PSR { 51.) He
committed the aggravated burglary offense described in paragraph 52 of the PSR on December 24,
2003. (See Supp. PSR 1 52.) The instant felon-in-possession charge involves an incident that took
place on October 3, 2003. (See Indictment, United States v. Richardson, 2:04-cr-20344-JPM-1 (W.D.
Tenn.), ECF No. 1 (sealed).) Thus, all three of the offenses occurred over a four month period.

The offenses, however, lack any commonality of nature or purpose. In the instant offense, the
firearm was discovered during a stop of Richardson's vehicle, and Richardson advised investigators
that the firearm was in his car for protection. (See PSR {[{] 5-6.) In the aggravated burglary offenses,
Richardson used the firearm offensively, to intimidate his victims and accomplish the burglaries.
(See Supp. PSR 11 51-52.) The only similarity between these three offenses is that all three involved
the use of a firearm. The nature and purpose of the aggravated burglaries was vastly different from
that of the felon-in-possession offense.

Moreover, the aggravated burglary offenses do not demonstrate that Richardson regularly carried a
firearm. Unlike in Phillips, where the court reasoned that the subsequent firearm possession
demonstrated that Phillips regularly carried a firearm for self-defense, Richardson's offensive uses of
a firearm in connection with the burglaries do not evince that he regularly carried a firearm. Rather,
they show only that Richardson carried firearms on the particular occasions where he sought to
commit a burglary.

Considering these factors, the Court finds that Richardson fails to show that either of his aggravated
burglary offenses were similar in kind to, shared a common purpose with, or evince regularity with
respect to his felon-in-possession offense. Although these offenses occurred around the same time,
and one may have involved the same firearm, these facts do not make them part of the "same
course of conduct” as the instant offense. Rather, the instant offense was a discrete, identifiable
offense. Accordingly, neither the conduct described in paragraph 51 nor that described in paragraph
52 is relevant conduct to the instant offense under U.S.S.G. §§ 1B1.3(a)(1)-(3). Richardson is not
subject to a four-point enhancement under U.S.S.G. § 2K2.1(b)(6), and U.S.S.G. § 5G1.3(b) is not
appticable.1

Ill. IMPOSITION OF SENTENCE

Because U.S.S.G. § 5G1.3(b) does not apply, the Court may impose Richardson's sentence to run
concurrently, partiaily concurrently, or consecutively to his state terms of imprisonment. As discussed
above, Richardson's instant felon-in-possession offense was a discrete offense from his aggravated
robbery offenses. In order to achieve a reasonable punishment for the instant offense, the Court
imposes Richardson's sentence to run consecutively to his state sentences.2

IT IS SO ORDERED, this 21st day of March, 2016.
Is/ Jon P. McCalla

JON P. McCALLA

UNITED STATES DISTRICT JUDGE
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Footnotes

1

Even if one or both of Richardson's aggravated burglary convictions were considered to be relevant
conduct, he is not subject to an undischarged term of imprisonment for either conviction and would
not receive credit under U.S.S.G. § 5G1.3(b). Richardson's sentence for the aggravated burglary
described in paragraph 51 expired while he was in state custody on July 14, 2010. (See Supp. PSR ||
51.) Likewise, Richardson's term of imprisonment for the aggravated burglary described in paragraph
52 ended on September 15, 2015, when he was paroled to federal detainer. (See Supp. PSR § 52.)
Thus, neither qualify as "undischarged.” See generally United States v. Rosado, 254 F. Supp. 2d
316, 319-20 (S.D.N.Y. 2003); United States v. Simmons, 993 F. Supp. 957, 957-58 (D.S.C. 1998).
Because U.S.S.G. § 5G1.3(b) provides that a court shall adjust the sentence to account for time
already served only on an undischarged term of imprisonment, it does not apply in cases where the
defendant has completed his state terms of imprisonment.

2

See also United States v. Newby, 13 F. App'x 324, 325-26 (6th Cir. 2001).
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ORDER
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The court received a petition for rehearing en banc. The original panel has reviewed the
petition for rehearing and concludes that the issues raised in the petition were fully considered
upon the original submission and decision of the case. The petition then was circulated to the
full court. No judge has requested a vote on the suggestion for rehearing en banc.

Therefore, the petition is denied.
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