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QUESTIONS PRESENTED

1. The trial judge, after having dismissed one charge at the close of the
government’s case, informed the jury during final instructions that one
count had been dismissed for “insufficient proof.” The Question
Presented is whether such an instruction, telling the jury that there is
insufficient evidence as to one count, without any other explanation,
violates due process and the presumption of innocence because it
1implies that the evidence on the remaining count is sufficient.

2. Improper closing argument is endemic in the federal district court in
Puerto Rico. In this case, the government argued to the jury during
closing that it had “boatloads of evidence” that it could have, but did
not, bring in. The First Circuit described the misconduct as “beyond
the pale” yet, once again, did nothing to sanction the misconduct. The
Question Presented is whether the First Circuit is neglecting its
supervisory power over the District of Puerto Rico in repeatedly
condoning the widespread use of inflammatory and unconstitutional
closing arguments by the United States Attorney in the District of
Puerto Rico.

3. Whether the intentional and systemic exclusion of spanish speaking
jurors (i.e. non-English proficient jurors) from the jury of a similarly
situated Spanish speaking defendant (non-English proficiant)
defendant violates his Sixth Amendment right to be tried by a jury of
his peers and/or the Fifth Amendment rights to due process and equal
protection under the law.
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PETITION FOR WRIT OF CERTIORARI

Petitioner Dean Lugo-Diaz respectfully petitions for a writ of certiorari to the
United States Court of Appeals for the First Circuit in United States v. Lugo-
Diaz, No. 15-1267.

OPINION BELOW

The Memorandum and Order of the First Circuit is reported at 860 F.2d 1
(1st Cir. 2017). (App. 1 —16). The First Circuit denied rehearing and
rehearing en banc. (App. 17). This case is related to United States v. Walker-
Couvertier, also reported at 860 F.2d 1 (1st Cir. 2017).

JURISDICTION

The United States Court of Appeals for the First Circuit entered judgment
affirming the conviction on June 15, 2017. The First Circuit denied
rehearing on September 6, 2017. Petitioner obtained an extension of time
under Rule 13 of the Rules of the Supreme Court of the United States until
February 3, 2018 in which to file his Petition for a writ of certiorari. This
Court has jurisdiction under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY PROVISIONS
Fifth Amendment to the United States Constitution:

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a
grand jury, except in cases arising in the land or naval forces, or
in the militia, when in actual service in time of war or public
danger; nor shall any person be subject for the same offense to
be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law;
nor shall private property be taken for public use, without just
compensation.



Sixth Amendment to the United States Constitution:

In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the state and
district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the
assistance of counsel for his defense.

18 U.S.C. § 1865. Qualification for Jury Service

(a)

(b)

The chief judge of the district court, or such other district court judge
as the plan may provide, on his initiative or upon recommendation of
the clerk or jury commission, or the clerk under supervision of the
court if the court's jury selection plan so authorizes, shall determine
solely on the basis of information provided on the juror qualification
form and other competent evidence whether a person is unqualified
for, or exempt, or to be excused from jury service. The clerk shall
enter such determination in the space provided on the juror
qualification form and in any alphabetical list of names drawn from
the master jury wheel. If a person did not appear in response to a
summons, such fact shall be noted on said list.

In making such determination the chief judge of the district court, or

such other district court judge as the plan may provide, or the clerk if

the court's jury selection plan so provides, shall deem any person
qualified to serve on grand and petit juries in the district court unless
he--

(1) is not a citizen of the United States eighteen years old who has
resided for a period of one year within the judicial district;

(2) 1s unable to read, write, and understands the English language
with a degree of proficiency sufficient to fill out satisfactorily the
juror qualification form,;

(3) is unable to speak the English language;

(4) 1s incapable, by reason of mental or physical infirmity, to render
satisfactory jury service; or

(5) has a charge pending against him for the commission of, or has
been convicted in a State or Federal court of record of, a crime
punishable by imprisonment for more than one year and his civil
rights have not been restored.



STATEMENT OF THE CASE

The District of Puerto Rico is infamous for charging and prosecuting
“mega-conspiracies.” This is such a case. The Indictment alleges that a full
seventy-four people participated in a single drug conspiracy in three different
housing projects from 2006 to 2012. As can sometimes happen when using
such a broad prosecutorial tool, the net can spread too wide and ensnare an
innocent person. In fishing terms, Dean Lugo-Diaz, a Spanish-speaking
defendant, was “by catch.”

A lifelong resident of Puerto Rico, Dean Lugo was a hard working, law-
abiding and productive member of society, working as a full-time hair stylist.
Trial Transcript Day 7, p.50-51, 54. His one vice, though, was that he liked
to smoke marijuana. Dean Lugo worked close by to the El Faro housing
project where he grew up. Trial Transcript Day 4, p.106. Dean-Lugo would
sometimes return to the El Faro housing project to smoke marijuana there
with people he knew. The El Faro housing projects was one of the three
housing projects that hosted the mega-conspiracy. At trial, the government
argued that Dean Lugo was selling marijuana at the El Faro project; Dean
Lugo argued that he was buying and smoking, not selling.

The government relied on a cooperating witness for testimony to
convict Mr. Lugo-Diaz. Not surprisingly, the cooperating witness was a drug
dealer at the El Faro housing project and received a significantly lower

sentence for his cooperation with the government. Interestingly, the



cooperating witness did not even mention Dean Lugo to authorities until his
fourth interview. In his first interview he identified 16 persons to
authorities. In his second, he identified a few more. In his third, he
1dentified another 57 people. And during his fourth interview he identified a
whopping 272 people, including Dean Lugo. Trial Transcript Day 4, p.84-89.

The government introduced three videos in which Dean Lugo appears.
In all three videos, Dean Lugo can be seen receiving something from a seller
(likely the marijuana he had just purchased).

Still, on July 17, 2014 Dean Lugo-Diaz was found guilty by a jury as to
Counts I, III, IV and V of the Indictment charging him with conspiracy to
distribute narcotics, and substantive counts of aiding and abetting in the
distribution of narcotics. The jury was intentionally devoid of individuals
who were not proficient in English. On January 30, 2015 the Court

sentenced the Defendant to 121 months in prison and eight years probation.



QUESTION PRESENTED
The trial judge, after having dismissed onea charge at the close
of the government’s case, informed the jury during final
instructions that one count had been dismissed for “insufficient
proof.” The Question Presented is whether such an instruction,
telling the jury that there is insufficient evidence as to one
count, without any other explanation, violates due process and

the presumption of innocence because it implies that the
evidence on the remaining count is sufficient.

STATEMENT OF THE ISSUE

As trained lawyers, we understand that there are different burdens of
proof at different points during trial proceedings. As trained lawyers, we
understand that for purposes of a Rule 29 motion, a charge will be allowed to
proceed to the jury for deliberation if the evidence is sufficient in the light
most favorable to the prosecution. United States v. Andujar, 49 F.3d 16, 20
(1st Cir. 1995). And as trained lawyers, we know that the burden of proof
required for conviction of the crime is much, much higher than that required
for allowing a charge to proceed to a jury. The proof that must be found by
the jury in order to convict a defendant is, of course, that which is beyond a
reasonable doubt.

In its end-of-the-case jury instructions, the District Judge told the jury
that the court dismissed one charge because “the proof did not find

sufficiency.” App. 9. The Judge let the other counts go to the jury with no



explanation as to what he meant by dismissing a charge because there was
insufficient proof as to that count.
The judge said there was insufficient proof as to one of
the charges. That must mean that there is sufficient
proof as to the other charges...
We as trained lawyers, though, know exactly what the Judge meant.
He meant only that the evidence was insufficient as a matter of law and the
charge could not proceed to the jury. But a lay jury would not know, as we
do, that the kind and level of ‘proof’ the judge referred to was very different
from the kind and level of ‘proof’ that they would soon be deliberating on. All
they jury heard was that there was insufficient proof as to one of the charges.
Hmmm....if there was insufficient proof for the
remaining charges, the judge would have told us
just like he did for the charge he dismissed...
The only logical conclusion a lay juror could draw from this instruction

is that the evidence on the remaining counts was sufficient to convict.

That must mean there is sufficient proof
for the charges we are to deliberate on

REASONS FOR GRANTING THE WRIT

I. The Jury Instruction Violates Due Process By
Relieving the Government of It’s Burden of Proof

The Due Process Clause of the Fifth and Fourteenth Amendments to
the Constitution prohibits the government from depriving an individual of
their right to liberty or property without due process of law. Due process

requires that a criminal defendant be represented by counsel at a fair trial by



an impartial jury and convicted only upon a unanimous verdict that he or she
is guilty of every element of the offense beyond a reasonable doubt. See In re
Winship, 397 U.S. 358, 364 (1970). The offending instruction in this case
relieved the government from its burden of proof.

For a lay jury, the only logical interpretation of a judge’s instruction
that one count has been dismissed because there is insufficient proof is that
the other charges remain because there is sufficient proof. In the absence of
a cautionary instruction, telling a jury that there was insufficient evidence on
a dismissed count relieves the government of its burden to prove the
defendant guilty beyond a reasonable doubt on the remaining counts. It
relieves the government of its burden because, in effect, the judge has told
the jury that the evidence on the remaining counts is sufficient.

A virtually identical instruction was held improper in United States v.
Montgomery, 150 F.3d 983 (9th Cir. 1998). The instruction there was, “the
evidence 1is insufficient to convict defendant Lloyd Ray Buxton of
conspiracy...as charged in Count Three.” The Ninth Circuit recognized the
error in such a charge, but affirmed the verdict because the judge gave the
following immediate curative instruction:

“This disposition should not influence your verdict with
reference to the remaining count against defendant Buxton or
to the remaining counts against defendants McClain and
Montgomery. You must base your verdict solely on the

evidence before you.”

Our judge gave no such instruction.



II. The Jury Instruction Violates the Presumption of Innocence

We cherish the presumption of innocence. It is one of the most
fundamental tenets of our criminal justice system. A criminal defendant
shall be presumed innocent unless and until he is proven guilty beyond a
reasonable doubt. No one is allowed to interfere with this presumption. Not
a prosecutor; and certainly not a judge. Yet the District Judge’s instruction
to the jury in this case did just that.

For a lay jury, the only logical interpretation of a judge’s instruction
that one count has been dismissed because there is insufficient evidence, is
that the other charges remain because there is sufficient evidence. Such an
instruction violates the presumption of innocence. It violates the
presumption of innocence because, in effect, the judge has told the jury that

the evidence against the defendant is sufficient.

III.  There is No Consistent Treatment of Instructing
On Dismissed Counts in the Lower Courts

As it stands now, depending on which jurisdiction, or even which
particular court within a jurisdiction, a defendant is in, a judge might or
might not give an instruction on dismissed charges. As it stands now,
depending on which jurisdiction, or even which particular court within a
jurisdiction, a defendant is in, the instruction might or might not be proper.

For example, the Fifth and Ninth Circuits have held that instructing a
jury that some charges have been dismissed prejudices a defendant. United

States v. DeLucca, 630 F.2d 294 (5th Cir. 1980); United States v. Montgomery,



150 F.3d 983 (9th Cir. 1998).
Some Circuits have a Pattern instruction, and some do not. For
example, Ninth Circuit instruction 2.31 instructs a jury that:

At the beginning of the trial, I described the charges
against the defendant. At that time, the charge(s) of
(describe dismissed count(s)) (is) (are) no longer before
you. You should not be concerned with nor should you
speculate about the reason the charge(s)) (is) (are) no
longer part of this trial. The defendant is on trial only
for the charge(s) of (remaining count(s)). You may
consider the evidence presented in this case only as it
relates to the remaining charge(s).

The Federal Judicial Center Pattern Criminal Jury
Instructions (1987) contains the following Instruction 16:

At the beginning if the trial I told you that the defendant
had been accused of different crimes: [Brief
descriptions]. In the meantime, I disposed of one of
these charges, the one having to do with . The
charge of is no longer of concern to you.
Therefore, the only crime that the defendant is charged
with is . The following evidence is no
longer in this case: [Describe evidence]. You should not
consider any of this evidence when you decide whether
the government has proved, beyond a reasonable doubt,
that the defendant committed the crime of

Those proper instructions are very different from the offending
instruction in this case.

The lack of guidance from this Court results in an arbitrary treatment
of criminal defendants with respect to constitutional principles of due
process, the burden of proof, and the presumption of innocence at the trial

level. Some defendants will have the benefit of due process at trial while



others will not. It also results in an arbitrary treatment of criminal
defendants on appellate review. Some defendants will have their convictions

reversed on appeal, while others will have their convictions affirmed.

IV. A Ruling By This Court Would Significantly Impact the
Administration of Criminal Justice Throughout the Country

The Question Presented is an issue of pressing concern regarding the
administration of criminal justice across the country, and over which federal
and state courts and prosecutors and defense lawyers will all benefit from
instruction by this Court. It is an everyday occurrence in criminal courts
throughout the country that some counts will be dismissed before submission
to the jury. When that happens a trial court should, indeed must, provide the
jury with an instruction that does not violate due process, the burden of proof
and the presumption of innocence. The need for guidance from this Court is
heightened given the constitutional import of the question presented. Final
instruction on dismissed charges should not be left to the fancy of individual

trial judges.

V. This Case Presents a Good Vehicle for Instruction

This case is a good vehicle for addressing the Question Presented
because the offending instruction was virtually the last thing the jury heard
from the judge. The judge had previously, and properly, instructed the jury
on the burden of proof. But the offending instruction was presented last.

The court’s ‘good’ instruction on beyond a reasonable doubt came well before

10



the ‘bad’ instruction implying there was sufficient evidence. The improper
instruction was not “surrounded” by proper instructions, which might have
made for an alternate ground of decision by this Court. The offending

instruction was the last word.

QUESTION PRESENTED

Improper closing argument is endemic in federal district courts
in Puerto Rico. In this case, the government argued to the jury
during closing that it had “boatloads of evidence” that it could
have, but did not, bring in. The First Circuit described the
misconduct as “beyond the pale” yet, once again, did nothing to
sanction the misconduct. The Question Presented is whether
the First Circuit is neglecting its supervisory power over the
District of Puerto Rico in repeatedly condoning the widespread
use of inflammatory and unconstitutional closing arguments by
the United States Attorney in the District of Puerto Rico.

STATEMENT OF THE ISSUE
Sometimes, a closing argument by a prosecutor is so improper and

prejudicial and blatantly in violation of the Constitution and trial rules that
1t cannot be tolerated or excused and requires reversal. This is such a case.
The prosecutor argued in closing that he had “boatloads of evidence” that he
could have, but did not, bring in.

“It 1s -- we could have easily -- the government could have

easily taken this trial and turned it into two months.

Easily. Could have brought in boatloads of seizures,

showing you every video in the world.

The question is, does that change what the evidence

showed? Does bringing boatloads of cocaine really change

what was proven? We argue no. The government presented
the case very strategically, very organized, to give you what

11



you needed to deliberate on these two defendants.”
Trial Transcript Day 8, p. 74-75.

The panel decision correctly notes that the Government “crossed the
line into forbidden terrain when it cavalierly told the jury ‘boatloads’ of other
evidence, never introduced, inculpated the defendants” and was “beyond the
pale”. App. 6, 7. But the panel excuses without penalty, sanction or
ramification of any kind, yet another blatant violation of the Constitution
committed by the United States Attorney in Puerto Rico.

One task of a federal Circuit Court is to insure that the law is applied
correctly in the trial courts of its Circuit. Yet the First Circuit repeatedly
allows improper and unconstitutional closing argument to continue in Puerto
Rico to the detriment of all defendants tried in that District. The First

Circuit is not properly overseeing the District of Puerto Rico.

REASONS FOR GRANTING THE WRIT

I. Federal Circuit Courts and this Court Have An Inherent Supervisory
Power, and the First Circuit Repeatedly Overlooks Its Duty to Enforce
the Constitution as it Relates to Closing Argument and Ensuring Fair
Trials in the District of Puerto Rico
Improper closing arguments are an endemic and recurring problem in

Puerto Rico. See e.g. United States v. Ayala-Garcia, 574 F.3d 5, 22 (1st Cir.

2009); United States v. Andujar-Basco, 488 F.3d 540, 561 n.5 (1st Cir. 2007),

cert denied, 522 U.S. 969 (2007); United States v. Martinez-Medina, 279 F.3d

105, 120 (1st Cir. 2002). The improper argument in this case (and countless

12



other cases) violated due process and the Sixth Amendment, affected
substantial rights, and undermined the fairness, integrity and public
reputation of the proceedings.

One of the purposes of the supervisory power of federal Circuit Courts
is to insure “fair and civilized standards” in the federal courts. See McNabb
v. United States, 318 U.S. 332, 341-42 (1943). A Circuit Court’s supervisory
power encompasses the power to prevent parties from reaping benefit (or
incurring harm from) violations of the Constitution. See, e. g., Weeks v.
United States, 232 U.S. 383 (1914).

Existing case law addresses instances in which a Circuit has invoked
its supervisory power, and that invocation is on review. See e.g. Bank of
Nova Scotia v. United States, 487 U.S. 250 (1988) (supervisory power can be
used to dismiss an indictment because of misconduct before the grand jury, at
least where that misconduct amounts to a violation of one of those "few, clear
rules which were carefully drafted and approved by this Court and by
Congress).

This is a case in which a Circuit is neglecting its supervisory role and
power, indeed, its duty, to insure fair proceedings in the district courts in its
Circuit. This Court, then, should exercise its own supervisory power to
enforce criminal law in the First Circuit. Marshall v. United States, 360 U.S.

310, 313 (1959).

13



II. The United States Attorney for the District of Puerto Rico’s
Training of Its Prosecutors on Closing Argument Is Suspect

At oral argument the First Circuit questioned the government about
the years-long problem of improper closing arguments from the U.S.
Attorney’s Office in Puerto Rico. App. 34 - 37. The government assured the
First Circuit that it takes the matter seriously (despite refusing to even
concede the error at oral argument) and that the U.S. Attorney’s Office for
the District of Puerto Rico was going to hold a training session on closing
arguments during the next month. App. 35, 42. The First Circuit demanded
a letter verifying that such training would take place. App. 42. The United
States Attorney for the District of Puerto Rico represented to the First Circuit
in writing that it had scheduled a training on the topic of closing argument
for June 9, 2017. App. 46. This seemed to satisfy the First Circuit, which
affirmed the conviction despite the egregious error.

Counsel for Lugo-Diaz and counsel for his co-defendant then submitted
1dentical Freedom of Information Act (“FOIA”) requests for the training
materials used in the promised training session. The training materials
produced in response to the FOIA requests did not relate to closing argument.
The training materials were 91 pages on the topic of “Cross Examination of
the Criminal Defendant.” See Cover Page App. 47. Counsel for both
defendants then filed a Joint Motion to Recall the Mandates based upon the
disturbing response which called into grave doubt the representations about

training made to the First Circuit.
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The government opposed the motion to recall the madates saying that
it had “inadvertently” provided the wrong training materials in response to
the FOIA request. The government suddenly produced a power point on
closing argument as proof of the promised training. Yet the power point
produced to counsel appears to have originated from the Fifth Circuit and
cites case law from that Circuit, except for 7 pages of a separate Power Point
which originated with the Department of Justice. App. 47 - 56. That
response again seemed to satisfy the First Circuit, which denied the

defendant’s motions. App. 57 - 58.

III.  The District of Puerto Rico Teaches its Prosecutors that
Improper Closing is Tacitly Sanctioned

The United States Attorney for the District of Puerto Rico teaches its
prosecutors in a manner that minimizes the evil in improper closing
arguments. One slide produced to counsel is captioned “What’s the problem?”
and reassures prosecutors that “a mistake doesn’t necessarily mean reversal.”
App. . Indeed, with the error in this case, described by the First Circuit
as “beyond the pale”, yet still not reversed, prosecutors in Puerto Rico will be
emboldened to continue to use questionable and downright unconstitutional
arguments in securing convictions. The power point presentation is devoid of
any discussion of a prosecutor’s ethical obligations with regard to closing
argument. Future trainings will no doubt teach that even egregious
Constitutional violations, such as occurred in this case, are tolerated in the

First Circuit.
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This case would be an important lesson by this Court, not only in the
First Circuit, but in all Circuits, that such conduct in making outrageous and
unconstitutional closing arguments will no longer be tolerated anywhere.
Pervasive constitutional violations in closing argument harms more than just
the defendants in this case; it harms all defendants who are tried in courts
where unconstitutional closing arguments are easily tolerated and routinely
affirmed on appeal.

The office of the United States Attorney in the District of Puerto Rico
will likely continue to make improper, inflammatory and unconstitutional
closing arguments. The First Circuit has a duty to supervise the lower courts
and take action to deter future misconduct. Only then will the Office of the
United States for the District of Puerto Rico learn that it must abide by its
ethical and constitutional duties to deliver proper closing arguments, as do
other Districts in this Circuit and other Circuits. This particular abuse of
trial rules and the rights of the defendants was shameless and inexcusable.

Yet the First Circuit does nothing.

IV.  The Improper Argument Violates
Due Process and the Sixth Amendment

This Court has held “[i]t is totally improper for a prosecutor to argue
facts not in evidence.” Donnelly v. DeChristophoro, 416 U.S. 637, 645 (1974).
In United States v. Potter, 463 F.3d 9, 24 (1st Cir. 2006), the First Circuit

correctly noted that “[a] clear and deliberate reference in closing to
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supposedly favorable evidence that the government says it possesses but did
not offer at trial is one of the worst sins a prosecutor can commit.” Id. at 24.

Despite strong words (but no action) by the First Circuit, prosecutors
in Puerto Rico continue to argue evidence not in the record. The prosecutor
has the last word in closing, and the last word was that the government had
“boatloads” of evidence that it could have but did not bring in. This Court
should hear this case to send a strong message that such prosecutorial
misconduct will not be tolerated in any Circuit.

V. The First Circuit’s Application of Plain Error Review

Ignores the Impact of Improper Closing Arguments on

the Substantial Rights of Criminal Defendants

Reviewing under the plain error standard, the First Circuit excused
the misconduct on the theory that it “did not affect the verdict.” App._ .
The First Circuit’s decision ignored whether the prosecutorial misconduct in
this case seriously impaired the fairness, integrity, or public reputation of the
judicial proceedings.

This Court has held that “in most cases” plain error that affects
substantial rights “must have been prejudicial: it must have affected the
outcome of the district court proceedings.” United States v. Olano, 507 U.S.
725, 734 (1993). This Court, however, did not rule that plain error must
always have affected the outcome of the case. “[w]e need not decide whether
the phrase “affecting substantial rights” is always synonymous with

“prejudicial.” Id. at 735. “Normally, although perhaps not in every case, the
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defendant must make a specific showing of prejudice to satisfy the “affecting
substantial rights” prong.” Arizona v. Fulminante, 499 U.S. 279, 310 (1991).
This Court should grant this petition to answer the question left open in its
earlier decisions and provide guidance as to when egregious and

unconstitutional closing argument affects substantial rights.

QUESTION PRESENTED
Whether the intentional and systemic exclusion of spanish
speaking jurors (i.e. non-English proficient jurors) from the jury
of a similarly situated Spanish speaking defendant (non-English
proficiant) defendant violates his Sixth Amendment right to be

tried by a jury of his peers and/or the Fifth Amendment rights to
due process and equal protection under the law.

REASONS FOR GRANTING THE WRIT

I. 28 U.S.C. §1865 Violates the Defendant’s
Sixth Amendment and Due ProcessGuaranties

28 U.S.C. §1865 is unconstitutional as applied in the District of Puerto
Rico. The intentional and systemic disqualification of all Puerto Rican jurors
lacking proficiency in English violates this Defendant’s Sixth Amendment
right to a jury representing a fair cross-section of his community, this
Defendant’s right to Due Process, and this Defendant’s right to equal
protection under the Fifth Amendment. It is time to reconsider the

constitutionality and overall fairness of requiring a non-English speaking
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criminal defendant to stand trial before a jury that is intentionally void of
similarly situated non-English speaking members of his community.

It is unlawful to intentionally and systematically exclude members of
the community based on gender, race, age, or sexual orientation. It should be
similarly unlawful to intentionally and systematically exclude non-English
speaking individuals from the jury of a non-English speaking defendant just
because they do not speak English. Consider, for example, a criminal case
involving the theft of food or medicine by an impoverished defendant. It
would be unthinkable to exclude all potential jurors who are themselves poor
and impoverished like the defendant, just because they are poor and
impoverished. Consider a criminal case in which a homeowner shoots an
intruder in self-defense. It would be unthinkable to exclude all potential
jurors who are gun owners like the defendant, just because they are gun
owners.

So too, in the case of a non-English speaking defendant in Puerto Rico,
it should be improper to exclude all jurors who do not speak English, just
because they do not speak English. This is even more so because in Puerto
Rico, non-English speaking potential jurors are, like the defendant, also more
likely to be poor, uneducated, and live in a housing project.

While §1865 may serve it’s intended purpose in other jurisdictions, it
raises problems of constitutional importance in the selection of federal juries

in Puerto Rico. Even worse than being an intentional and systematic bar to
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jury service for a segment of the community, it is an intentional and
systematic bar to jury service for a majority of the community. It is the
intentional and systematic exclusion of persons similarly situated as the
defendant.

The solution is simple, and already exists. A certified court interpreter
provides a non-English speaking defendant with an immediate and literal
translation of the proceedings. This immediate and literal translation could
also and easily be provided to jurors who feel more comfortable with listening
to the proceedings in Spanish. Given that the translation is immediate and
literal, there is no valid reason why a whole class of people should be
excluded from the jury of a Spanish-speaking defendant.

A certified court interpreter provides a non-English proficient
defendant with an immediate literal interpretation of the proceedings. The
immediate and literal translation is provided through headphones worn by
the defendant. This immediate and literal translation could easily be
provided to jurors who feel more comfortable with listening to the
proceedings in Spanish. Given that the translation is immediate and literal,
there is no valid reason why a whole class of people should be excluded from

the jury of a Spanish-speaking defendant.

II. The issue has not been decided by this Court
The last time the issue was addressed was 2010 in the First Circuit in

United States v. De La Paz-Rentas, 613 F.3d 18 (1st Cir. 2010). But De La
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Paz-Rentas did not actually consider the 1ssue, holding only that as a three-
justice panel, it was bound by precedent.

This Court should hear this case address this important issue, and
decide the fairness and constitutionality of continuing the practice of
excluding all non-English speaking individuals from the jury of a non-English

speaking criminal defendant in Puerto Rico.

CONCLUSION

For the foregoing reasons, the petition for writ of certiorari should be
granted.

ReTectfully Submitted,
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Judges: Before Torruella, Selya and Lynch, Circuit Judges.
Opinion by: SELYA

Opinion

[*6] SELYA, Circuit Judge. In these consolidated criminal appeals, the defendants —
represented by newly appointed counsel — offer up a salmagundi of arguments. Virtually all of
these arguments were either forfeited or waived in the court below. Attempting to reinvent a
case on appeal is a tactic that very rarely works — and it does not work here. After careful
consideration, we conclude that none of the components of the defendants' asseverational array
withstands scrutiny under [**2] the largely inhospitable standards of review that apply.
Consequently, we affirm the defendants' convictions and sentences.

I. BACKGROUND
App. 1
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We start with a bird's-eye view of the facts — recited in the light most favorable to the jury's
verdict, see United States v. Sepulveda, 15 F.3d 1161, 1172 (1st Cir. 1993) — and the travel of
the case.

In 2012, agents of the Bureau of Alcohol, Tobacco, Firearms and Explosives arrested dozens of
members of a sprawling drug-trafficking ring operating mostly out of three public housing
complexes in Carolina, Puerto Rico (ElI Coral, Lagos de Blasina, and El Faro). David
Oppenheimer-Torres (Oppenheimer), who headed this drug ring, typically hired project residents
to package and sell various kinds of drugs to fellow inhabitants of their communities. Many of
Oppenheimer's associates carried firearms and used violence to carry out the drug ring's
objectives.

Defendant-appellant Abraham Walker-Couvertier (Walker) toiled as a runner, responsible for
delivering drugs to pushers at the three housing projects. He also served as an enforcer for the
drug ring and sold drugs at the EI Coral project. Walker participated in the conspiracy from 2006
to 2010. Defendant-appellant Dean Lugo-Diaz (Lugo) worked as a seller at the EI
Faro [**3] project. He was an active participant in the drug ring's business in two different time
frames: for a period of time between late 2006 and early 2007 and again for a period of several
months in early 2011.

In May of 2012, a federal grand jury returned a six-count indictment against Walker, Lugo, and
seventy-two other individuals allegedly involved in the Oppenheimer drug ring. As relevant here,
the indictment charged the defendants with conspiring to distribute and possess with intent to
distribute specified amounts of heroin, cocaine, crack cocaine, and marijuana within 1,000 feet
of a public housing facility (count one). See 21 U.S.C. §§ 841(a)(1), 846, 860. The indictment
also charged the defendants with aiding and abetting the distribution and possession of the
same drugs (counts two through five). See 18 U.S.C. § 2; 21 U.S.C. §§ 841(a)(1), 860. Walker
was separately charged with carrying a firearm during and in relation to a drug-trafficking crime
(count six). See 18 U.S.C. § 924(c)(1)(A).

Of all the defendants, only Walker and Lugo opted to maintain their innocence. During the eight-
day trial, the jury heard testimony from cooperating witnesses and police officers and viewed
videotape and documentary evidence. At the close of the government's case-in-chief, Walker
and [**4] Lugo each moved for judgment of acquittal. See Fed. R. Crim. P. 29(a). The court
denied both motions, save that it granted Lugo's motion as to the charge of aiding and abetting
the possession with intent to distribute heroin. The defendants unsuccessfully renewed their
sufficiency challenges at the close of all the evidence.

The case went to the jury, which found both defendants guilty of conspiring to possess with
intent to distribute at least [*7] one kilogram of heroin, five kilograms of cocaine, 280 grams of
crack cocaine, and 100 kilograms of marijuana, all within 1,000 feet of a public housing facility. It
also found both defendants guilty of aiding and abetting the possession with intent to distribute
between 500 grams and five kilograms of cocaine and between twenty-eight and 280 grams of
crack cocaine. Both defendants were found guilty of aiding and abetting the possession with
intent to distribute marijuana within 1,000 feet of a public housing facility (Walker was found
responsible for more than 100 kilograms, and Lugo was found responsible for between five and
100 kilograms). Walker also was found guilty of carrying a firearm during and in relation to a
App. 2
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drug-trafficking crime. Finally, the jury acquitted [**5] Walker of aiding and abetting the
possession with intent to distribute heroin.

Lugo — but not Walker — renewed his motion for judgment of acquittal after the jury rendered
its verdict. See Fed. R. Crim. P. 29(c). The district court denied the motion, see United States v.
Lugo Diaz, 80 F. Supp. 3d 341, 360 (D.P.R. 2015), and ordered the probation department to
prepare a presentence investigation report for each defendant.

In cases involving multiple types of drugs, drug quantities are converted into their marijuana
equivalents and added together to aid in the calculation of the applicable guideline sentencing
range (GSR). See USSG §2D1.1, cmt. n.8(B), (D). At Walker's disposition hearing, the court
found him responsible for what amounted to 12,885.56 kilograms of marijuana and set his GSR
at 188 to 235 months. It sentenced him to concurrent 192-month terms of immurement on the
drug counts and a consecutive 60-month term of immurement on the firearms count. At Lugo's
disposition hearing, the court found him responsible for the equivalent of 1,328.41 kilograms of
marijuana and set his GSR at 121 to 151 months. It sentenced him to concurrent 121-month
terms of immurement on the various counts of conviction. These timely appeals followed.

Il. CHALLENGES TO THE CONVICTIONS

The defendants have advanced arguments that implicate [**6] both their convictions and their
sentences. We deal first with their conviction-related claims, taking them in an order that roughly
parallels the proceedings below.

A. Statute of Limitations.

Lugo challenges the timeliness of his prosecution, insisting that his initial period of participation
in the conspiracy — which ran from late 2006 to early 2007 — is beyond the applicable five-year
statute of limitations. See 18 U.S.C. § 3282. Since Lugo raises this argument for the first time on
appeal, our review would normally be for plain error. See United States v. Olano, 507 U.S. 725,
731-32, 113 S. Ct. 1770, 123 L. Ed. 2d 508 (1993). Here, however, precedent precludes any
review at all. In such circumstances, a district court's failure to [*8] consider the timeliness of
the charge can never be error. See id.

The Supreme Court recently has held that a defendant can never successfully pursue a statute-
of-limitations defense for the first time on appeal. See Musacchio v. United States, 136 S. Ct.
709, 716-18, 193 L. Ed. 2d 639 (2016). The Court reasoned that the statute of limitations
becomes part of a case only if the defendant raises it as a defense in the district court. See id. at
717-18. If the defendant fails to do so, the limitations defense never "become[s] part of the case
and the Government does not otherwise have the burden of proving that it filed a timely
indictment." Id. at 718.

So it is here. [**7] Lugo did not question the timeliness of his prosecution below. Thus, the
district court's failure to consider that issue was not error. See id.

App. 3
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B. English Proficiency Requirement.

Both Walker and Lugo challenge the constitutionality of the requirement, as applied in the
District of Puerto Rico, that jurors be proficient in English. The requirement itself is statutory in
nature: Congress has provided that jurors who serve in federal court trials must be able to read,
write, and understand English with at least minimal proficiency. See 28 U.S.C. § 1865(b)(2)-(3).
The defendants argue that, when applied in Puerto Rico (where Spanish speakers
predominate), this requirement abridges the defendants' right to a trial by a jury comprising a fair
cross-section of the community. See Duren v. Missouri, 439 U.S. 357, 360, 99 S. Ct. 664, 58 L.
Ed. 2d 579 (1979); Taylor v. Louisiana, 419 U.S. 522, 526-27, 95 S. Ct. 692, 42 L. Ed. 2d 690
(1975).

This claim was not advanced below, and it is subject to plain error review. See United States v.
Duarte, 246 F.3d 56, 60 (1st Cir. 2001).

The English proficiency requirement, on its face, puts in place a sensible modality for the
conduct of trials in federal courts. Not surprisingly, this requirement has survived a steady
stream of attacks in this circuit. See, e.g., United States v. De La Paz-Rentas, 613 F.3d 18, 24
(1st Cir. 2010); United States v. Escobar-de Jesus, 187 F.3d 148, 166 (1st Cir. 1999); United
States v. Flores-Rivera, 56 F.3d 319, 326 (1st Cir. 1995). These decisions bring into play the law
of the circuit doctrine, which confirms that, in a multi-panel circuit, a new panel [**8] is "bound
by prior panel decisions that are closely on point." San Juan Cable LLC v. P.R. Tel. Co., 612
F.3d 25, 33 (1st Cir. 2010).

Only a handful of narrow exceptions to this doctrine exist. These exceptions include "the
occurrence of a controlling intervening event (e.g., a Supreme Court opinion on the point; a
ruling of the circuit, sitting en banc; or a statutory overruling) or, in extremely rare circumstances,
where non-controlling but persuasive case law suggests" departing from prior precedent. United
States v. Chhien, 266 F.3d 1, 11 (1st Cir. 2001). No such exception pertains here. It follows
inexorably as sunset follows sunrise, that we must reject the defendants' belated challenge to
the English proficiency requirement.

C. Admission of Traffic-Stop Evidence.

Walker argues that the district court erred when it permitted the government to introduce
evidence seized during a July 2008 traffic stop. The relevant facts can be succinctly
summarized. Puerto Rico police officers came across Walker's car while on patrol. They
observed that the license plate was partially obscured (in violation of local traffic laws) and
stopped the car so that they could investigate the putative violation. During the ensuing stop, the
officers obtained Walker's consent to a search of the vehicle. In the course of that
search, [**9] the officers found cash, a loaded gun, a small bag of marijuana cuttings, and a
marijuana cigar.

At trial, Walker for the first time questioned the propriety of the traffic stop and sought
suppression of the evidence seized. He insisted that the officers were interested in his car
because they suspected his involvement in aA%rFi)mH\al organization then under investigation and
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that their traffic-violation rationale was pretextual. The district court denied the motion to
suppress [*9] on the merits and allowed the government to introduce the disputed evidence.

In this venue, Walker attempts to raise a variety of more particularized challenges to the
warrantless stop. He argues, for example, that the government did not have reasonable
suspicion adequate to justify the stop, see Chhien, 266 F.3d at 5-6, and that the evidence was
seized in violation of the Fourth Amendment, see Wong Sun v. United States, 371 U.S. 471,
484-85, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963). He alleges that his license plate was fully legible,
and that the officers had only a "generalized suspicion" that he was involved in criminal
activities. See United States v. Cortez, 449 U.S. 411, 417-18, 101 S. Ct. 690, 66 L. Ed. 2d 621
(1981) (requiring a "particularized and objective basis" to justify a traffic stop). Moreover, he
suggests that even if the initial stop was lawful, it was impermissibly prolonged. See Rodriguez
v. United States, 135 S. Ct. 1609, 1611, 191 L. Ed. 2d 492 (2015).

We need not reach the [**10] merits of Walker's argument. The critical datum is that he did not
move to suppress the evidence seized until his trial was already well underway. That delay is
fatal to the challenge that he now seeks to pursue.

Walker's claim of error is governed by the version of the rule that was in effect when the district
court adjudicated his motion. See United States v. Bulger, 816 F.3d 137, 145 n.7 (1st Cir.), cert.
denied, 137 S. Ct. 247, 196 L. Ed. 2d 188 (2016). Federal Rule of Criminal Procedure 12 was
amended in December of 2014. The pre-amendment version of the rule, as it read at the time of
Walker's trial, specified that the failure to move to suppress particular evidence before trial
resulted in "waiver" of any objection and that such a waiver should be overlooked only upon a
showing of "good cause" sufficient to excuse the delay. See Fed. R. Crim. P. 12(e) (2014 ed.).
Walker wholly failed to identify any semblance of good cause that might have excused the
untimeliness of his motion to suppress. Thus, Walker's suppression claim was waived — and
having waived it, Walker is not entitled to any appellate review.' See United States v. Rodriguez,
311 F.3d 435, 437 (1st Cir. 2002) (explaining that "a waived issue ordinarily cannot be
resurrected on appeal").

Contrary to Walker's importunings, the fact that the district court elected to deny his motion on
the merits does not alter our analysis. That [**11] a district court chooses to address a motion
on the merits does not preclude an appellate court from ruling that the motion should have been
denied on a procedural ground (such as waiver or preclusion). See United States v. Bashorun,
225 F.3d 9, 14 (1st Cir. 2000). As we have noted, a trial court may opt to address a waived
claim simply to create a record in the event that the appellate court does not deem the argument
waived. See, e.g., United States v. Santos Batista, 239 F.3d 16, 20 (1st Cir. 2001).

D. Summation.

'We hasten to add that even under the current version of Rule 12, Walker would not be entitied to any relief. Though the
express reference to "waiver" in Rule 12 was deleted in December of 2014, the amendment did not substantively change the
rule. See Fed. R. Crim. P. 12 advisory committee's notes to 2014 amendments (stating that "[n]Jew paragraph 12(c)(3) retains
the existing standard for untimely claims"). App. 5
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The defendants attack several statements made by the prosecutor during closing argument.
They strive to convince us that the statements were so improper and prejudicial as to demand a
new trial. We are not persuaded.

[*10] When, as in this case, a defendant does not contemporaneously object to a statement
made during closing argument, review is for plain error. See Sepulveda, 15 F.3d at 1188. That
review "entails four showings: (1) that an error occurred (2) which was clear or obvious and
which not only (3) affected the defendant's substantial rights, but also (4) seriously impaired the
fairness, integrity, or public reputation of judicial proceedings." Duarte, 246 F.3d at 60.

We have made it pellucid that, as applied to closing arguments, the plain error standard requires
the court first to determine whether the challenged comment is obviously [**12] improper, that
is, whether the first two prongs of the plain error standard have been satisfied. See United
States v. Vizcarrondo-Casanova, 763 F.3d 89, 96-97 (1st Cir. 2014); United States v. Nunez,
146 F.3d 36, 39 (1st Cir. 1998). If so, the court must proceed to consider whether the comment
"so poisoned the well that the trial's outcome was likely affected." United States v. Mejia-Lozano,
829 F.2d 268, 274 (1st Cir. 1987). In conducting this assessment, the court must weigh factors
such as the severity of the misconduct, the context in which it occurred, the presence or
absence of curative instructions, and the strength of the evidence. See United States v.
Kasenge, 660 F.3d 537, 542 (1st Cir. 2011).

The defendants first complain that the prosecutor went astray when he said, without objection:
[W]e could have easily . . . taken this trial and turned it into two months. Easily. Could have
brought in boatloads of seizures, showing you every video in the world.

The question is, does that change what the evidence showed? Does bringing boatloads of
cocaine really change what was proven? We argue no.

The defendants contend that this statement amounted to an improper reference to extra-record
evidence. See, e.g., United States v. Tajeddini, 996 F.2d 1278, 1284 (1st Cir. 1993).

It is elementary that cases should be tried and decided based on the evidence before the jury,
see Smith v. Phillips, 455 U.S. 209, 217, 102 S. Ct. 940, 71 L. Ed. 2d 78 (1982), and the
government crossed the line into forbidden terrain when it cavalierly told the jury that "boatloads"
of other evidence, [**13] never introduced, inculpated the defendants.?

Even so, the possibility that the prosecutor's statement affected the outcome of the trial is
miniscule. The copious trial evidence provided overwhelming proof of the defendants' guilt. It is
a commonsense proposition that "the well is . . . less likely to have been poisoned where strong
evidence supports the prosecutor's case." Kasenge, 660 F.3d at 543. As we illustrate below,
that proposition applies here.

2Regrettably, this is not the first time that federal prosecutors in Puerto Rico have jeopardized strong cases by making
overzealous arguments. See, e.g., United States v. Pereira, 848 F.3d 17, 33 (1st Cir. 2017); United States v. Ayala-Garcia, 574
F.3d 5, 22 (1st Cir. 2009); United States v. Andujar-Basco, 488 F.3d 549, 561 & n.5 (1st Cir. 2007); see also United States v.
Martinez-Medina, 279 F.3d 105, 128 & n.12 (1st Cir. 2002) (Torruella, J., concurring) (collecting cases). Issues of this sort have
arisen both when prosecutors are hired locally in the first instance and when they have transferred from another district, implying
a lack of both training and oversight. It is as much a part of a prosecutor's sworn duty to abide by the rules governing criminal
proceedings as it is to prosecute cases. We hope that the Department of Justice will at long last begin to take seriously these
persistent derelictions of duty. App. 6
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With respect to Walker, no fewer than three witnesses testified in detail about
his [*11] involvement in the conspiracy. One identified him as a runner and pusher at the El
Coral housing project who sold cocaine, crack cocaine, and marijuana. A second confirmed that
Walker served as a runner and explained that she, too, had seen him sell cocaine, crack
cocaine, and marijuana at El Coral on several occasions. The third (a self-confessed pusher in
the drug ring) testified that Walker provided him with cocaine to sell. All three witnesses testified
that Walker carried a gun while distributing drugs, and one witness confirmed that the gun
carried by Walker was the same color and type as the gun seized from Walker's car during the
July 2008 traffic stop. [**14] In addition, a police officer testified that when Walker was arrested
in September of 2010, he was carrying 25 vials of crack cocaine.

So, too, equally robust evidence supported Lugo's conviction. A government witness testified
that Lugo sold him marijuana several times a week between 2006 and 2007. The same witness
testified that he had seen Lugo sell cocaine, crack cocaine, and marijuana to others in the
housing project. Further, the witness explained that he and Lugo would sometimes smoke
marijuana together and give each other advice about selling drugs and evading law
enforcement.

To make the cheese more binding, the government introduced a number of surveillance videos.
Construing the videos in the light most favorable to the verdict, see Sepulveda, 15 F.3d at 1172,
the footage depicted Lugo selling drugs at the El Faro housing project. In them, Lugo is seen
exchanging money and parcels with a number of people. Government witnesses identified the
individuals seen working with Lugo in the videos as fellow members of the conspiracy.

One other point deserves special mention. Although the defendants did not request a curative
instruction specifically addressing the prosecutor's improper "boatloads" reference [**15] and
the district court did not give one, the court did instruct the jurors (after the closing arguments
had been completed) that their verdict must be based solely on the evidence. The court added
that "[a]Jrguments and statements by lawyers are not evidence." These instructions mitigated any
adverse impact that the improper statement might otherwise have had. See Mejia-Lozano, 829
F.2d at 274. Given these instructions and the strength of the government's case, we are
confident that the "boatloads" statement, though far beyond the pale, did not affect the verdict
and, thus, did not deprive the defendants of a fair trial.

Walker challenges several other statements made during the prosecutor's summation. For
example, he alleges that the prosecutor engaged in improper vouching. Once again, further
facts are needed to put this allegation in context.

Throughout the trial, Walker's counsel attempted to discredit government witnesses by eliciting
testimony that they had agreed to cooperate in exchange for leniency at sentencing. During
summation, the prosecutor — attempting to combat this line of attack — noted that two of the
government's three cooperating witnesses had testified that they were concerned that helping
the government [**16] could put them at risk of retaliation. The prosecutor asked the jurors
whether it would make sense to testify "and risk their lives to what, save a couple of years?" It is
this statement that Walker insists amounted to vouching.

App. 7
Page 7 of 16



United States v. Walker-Couvertier

Vouching occurs when a prosecutor "places the prestige of her office behind the government's
case by, say, imparting her personal belief in a witness's veracity or implying that the jury
should [*12] credit the prosecution's evidence simply because the government can be trusted."
United States v. Perez-Ruiz, 353 F.3d 1, 9 (1st Cir. 2003). Here, the prosecutor did not mention
his personal beliefs about the witnesses' veracity, nor did he imply that the witnesses should be
trusted simply because they testified on the government's behalf. Instead, he referred to trial
testimony in an effort to give the jurors a reason why they should credit the witnesses' testimony.
"[A]ln argument that does no more than assert reasons why a witness ought to be accepted as
truthful by the jury is not improper witness vouching." Id. at 10 (quoting United States v.
Rodriguez, 215 F.3d 110, 123 (1st Cir. 2000)).

Next, Walker (who did not testify on his own behalf) asserts that the prosecutor commented on
his silence, in violation of the Fifth Amendment. See Griffin v. California, 380 U.S. 609, 615, 85
S. Ct. 1229, 14 L. Ed. 2d 106 (1965). This assertion rests on a grab-bag of statements uttered
during the prosecutor's [**17] summation:
+ at one point, the prosecutor stated that "the [witnesses'] identification of the defendants in
this case is not challenged";
« at another point, the prosecutor noted that defense counsel had not argued that the
government's witnesses did not know the defendant;
+ at yet another point, the prosecutor observed that defense counsel had not identified any
credible reason why the government's withesses would have lied.

Walker's contention that these statements amounted to comments on his failure to testify is
made up out of whole cloth. When a defendant maintains that the prosecutor commented on his
silence, the central question reduces to "whether, in the circumstances of the particular case,
the language used was manifestly intended or was of such character that the jury would
naturally and necessarily take it to be a comment on the failure of the accused to testify." United
States v. Laboy-Delgado, 84 F.3d 22, 31 (1st Cir. 1996) (quoting United States v. Lilly, 983 F.2d
300, 307 (1st Cir. 1992)). Here, the prosecutor did no more than point out to the jury that
defense counsel had not made certain arguments. Taken in context, no reasonable juror could
interpret the prosecutor's statements as even veiled commentary on Walker's decision not to
testify. See id.

Walker finds fault with yet another [**18] aspect of the prosecutor's summation. He insists that
the prosecutor referred to facts not in evidence when he stated that Walker "went and got
another [gun]" after police officers, during the July 2008 traffic stop, seized the gun that had
been in his car. As Walker sees it, "[there was no trial evidence supporting the prosecutor's
statement."

The record tells a different tale. One of the government's witnesses, testifying about conduct that
occurred after 2008, vouchsafed that she regularly saw Walker with a firearm. There was no
evidence that the seized gun was ever returned to Walker, so it was a reasonable inference that
any gun carried by Walker after 2008 was not the gun seized by the police in 2008. Thus, the
challenged statement had an adequate basis in the evidence and, therefore, was not improper.
See United States v. Hernandez, 218 F.3d 58, 68 (1st Cir. 2000) (explaining that "[p]rosecutors
are free to ask the jury to make reasonable inferences from the evidence submitted at trial").
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E. Jury Instructions.

Lugo advances a claim of instructional [*13] error.® This claim centers on a statement that the
district court made in its end-of-case jury instructions. Some background facts are needed to
place this claim in perspective.

At the close of the government's [**19] case-in-chief, the court concluded that there was
insufficient evidence to support the charge against Lugo for aiding and abetting the distribution
of heroin. Accordingly, it granted Lugo's Rule 29(a) motion for judgment of acquittal on that
count. In its end-of-the-case jury instructions, the court told the jury that the court had "dismissed
that charge" after determining that "the proof did not find sufficiency."

Before us, Lugo argues for the first time that the court's statement necessarily implied that there
was sufficient evidence to support a verdict for the government on the remaining counts. In his
view, the statement implicitly diminished the government's burden of proof on those counts.
Because he did not object to the jury instructions when they were given, his claim is reviewed for
plain error. See United States v. Pennue, 770 F.3d 985, 989 (1st Cir. 2014).

The "plain error hurdle . . . nowhere looms larger than in the context of alleged instructional
errors." United States v. Paniagua-Ramos, 251 F.3d 242, 246 (1st Cir. 2001). Thus, Lugo's
claim faces a steep uphill climb. See id. Lugo tries to make this climb by arguing that any
reasonable juror would have understood the court to mean that, if there was insufficient
evidence to convict Lugo on the heroin charge, there must have been sufficient
evidence [**20] on the other counts. This argument is too facile by half. For one thing, it ignores
the very real possibility that the jurors would have understood the court to mean nothing more
than that there was insufficient evidence to submit the heroin charge for their consideration. For
another thing, the argument ignores the equally real possibility that the jurors would have taken
the statement to indicate that the government had overreached, disposing the jurors to examine
the remaining counts more skeptically.

The short of it is that the challenged statement is ambiguous. When a prosecutor makes an
ambiguous remark, a reviewing court "should not lightly infer that [the] prosecutor intend[ed the]
remark to have its most damaging meaning or that a jury . . . will draw that meaning from the
plethora of less damaging interpretations." Donnelly v. DeChristoforo, 416 U.S. 637, 647, 94 S.
Ct. 1868, 40 L. Ed. 2d 431 (1974). We think that situation is analogous to the situation at hand,
and "[w]e are particularly unwilling to fish in the pool of ambiguity where the defendant[] did not
contemporaneously object." Sepulveda, 15 F.3d at 1188.

We hold that where, as here, an instruction is ambiguous and is not objected to in a timely
manner, a reviewing court should hesitate to give the instruction its most
pernicious [**21] meaning. In this instance, a context-specific review satisfies us that the
challenged statement, viewed under the totality of the circumstances, has not affected the trial's

3Lugo makes a second claim of instructional error which, for simplicity's sake, we discuss in connection with his arguments
relating to the scope of the conspiracy. See infra Part II(F). App. 9
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fairness. Cf. id. at 1187 (warning against deciding cases "on what amounts to a doomsday
scenario"). There was no plain error.*

[*14] F. Scope of the Conspiracy.

Lugo challenges the sufficiency of the evidence underlying his conspiracy conviction.
Specifically, he assigns error to the district court's denial of his post-trial motion for judgment of
acquittal on the ground that the government did not prove the existence of a single mega-
conspiracy. In his view, the totality of the evidence indicated no more than that he participated in
a mini-conspiracy operated out of one housing project, not in a broader conspiracy covering all
three housing projects. Since this issue was preserved below, we review the denial of his Rule
29(c) motion de novo. See United States v. George, 841 F.3d 55, 61 (1st Cir. 2016). The pivotal
question is "whether, after assaying all the evidence in the light most amiable to the government,
and taking all reasonable inferences in its favor, a rational factfinder could find, beyond a
reasonable doubt, that the prosecution successfully proved the essential elements of
the [**22] crime." Id. (quoting United States v. Chiaradio, 684 F.3d 265, 281 (1st Cir. 2012)).

Our assessment of whether the evidence supports a finding of a single conspiracy must be
"pragmatic” in nature. United States v. Fenton, 367 F.3d 14, 19 (1st Cir. 2004). We consider,
among other things, whether a rational jury could have found that the coconspirators had a
common goal, were interdependent, and had overlapping roles. See id.; United States v.
Portela, 167 F.3d 687, 695-96 (1st Cir. 1999). We conclude, without serious question, that a
rational factfinder could have determined not only that Oppenheimer conducted drug-trafficking
operations in three public housing projects but also that all of these operations were part of one
mega-conspiracy.

To begin, the evidence supported a reasonable inference that all of the individuals that worked
under Oppenheimer (including Lugo) shared a common goal: "furthering the distribution of
drugs." United States v. Negrén-Sostre, 790 F.3d 295, 309 (1st Cir. 2015). The record includes
detailed information about the methods that the coconspirators employed to acquire drug
inventory, protect that inventory, and distribute contraband in their communities. Similarly, there
was evidence that the coconspirators often discussed their sales and pooled information about
how to evade detection. No more was exigible to ground a finding that Oppenheimer's cohorts
were working toward a common goal. See Portela, 167 F.3d at 695-96.

A rational [**23] jury also could have found that the participants were interdependent. Such a
finding requires evidence from which a jury reasonably could conclude that "the activities of one
aspect of the scheme [were] necessary or advantageous to the success of another aspect of the
scheme." Id. at 695 (citation omitted). The evidence demonstrated that Oppenheimer headed up
a finely tuned drug-distribution enterprise. He worked with several confederates to package
drugs for sale in the three housing projects. Runners working in each project would then deliver
allotments of drugs to pushers for sale at retail. The pushers (including Lugo) worked in ten to

* After Walker filed his opening brief, he attempted for the first time to incorporate Lugo's claim of instructional error by motion.
See Fed. R. App. P. 28(i). We need not decide whether Walker's belated attempt at incorporation suffices because, in any event,
the attempt fails for the same reasons that Lugo's claim failg\pp_ 10
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twelve hour shifts — at the El Coral and Lagos de Blasina projects, the shifts ran through the
night, seven days a week. El Faro, however, was open for business every day from 6:00 a.m. to
midnight. At the end of his shift, each pusher would turn his proceeds over to a runner, who
would make certain that the [*15] money reached Oppenheimer. Because each coconspirator's
success "depend[ed] on the continued existence and health of the drug distribution organization
as a whole," the jury safely could conclude that coconspirators across projects were
interdependent. United States v. Niemi, 579 F.3d 123, 127 (1st Cir. 2009).

Last — but [**24] not least — the evidence supported a finding that the participants overlapped.
Such a finding does not require a showing that every coconspirator knew his fellow
coconspirators. See United States v. Soto-Beniquez, 356 F.3d 1, 19 (1st Cir. 2003) (explaining
that "government need not show that each conspirator knew of or had contact with all other
members," to prove existence of only one conspiracy). Nor does it require a showing that the
same individuals were involved for the duration of the conspiracy. See id. Showing that the
enterprise revolved around a single, identified core coconspirator is often sufficient. See Portela,
167 F.3d at 695.

In this case, the government's proof showed a classic hub-and-spokes conspiracy, with
Oppenheimer as the hub. In particular, the evidence made pellucid Oppenheimer's pervasive
involvement as the core coconspirator.” See id. Furthermore, Oppenheimer was not the only
person with ties to each project. The trial testimony identified several persons who worked
closely with him at a central location to package drugs for sale at all three housing projects.
Some coconspirators discussed their shift schedules and sales volume with coconspirators who
worked principally (or exclusively) at other projects. It was common knowledge among the
members [**25] of the drug ring that profits from sales at all three locations increased the take
for Oppenheimer and his inner circle.

In an effort to blunt the force of this reasoning, Lugo submits that the evidence cannot support a
finding that he was part of a single mega-conspiracy because there was no evidence that he
personally sold drugs in two of the three housing projects. The fact that he did not sell drugs at
all three sites does not take Lugo very far. A defendant need not be personally involved in all of
a conspiracy's activities in order to be held criminally responsible for the conspiracy's
wrongdoing. See Soto-Beniquez, 356 F.3d at 19; United States v. Baines, 812 F.2d 41, 42 (1st
Cir. 1987) ("[A] conspiracy is like a train. When a party knowingly steps aboard, he is part of the
crew, and [he] assumes conspirator's responsibility for the existing freight — or conduct —
regardless of whether he is aware of just what it is composed.").

That ends this aspect of the matter. The evidence, viewed in the light most favorable to the
verdict, amply supports the jury's determination that Oppenheimer ran — and Lugo participated
in — a single mega-conspiracy. See Sepulveda, 15 F.3d at 1172.

Lugo soldiers on. Although his primary argument is framed as a challenge to the sufficiency of
the evidence, he suggests [**26] in passing that the evidence varied from the indictment (which
charged him with participation in a single conspiracy). We quickly dispose of this suggestion.

5Lugo's brief on appeal admits as much. It states, "the evidence at trial established that various drugs were sold at three
separate housing projects in Carolina, Puerto Rico. David OAw_hqirper was in control of the drug activity at all three projects."
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"A variance occurs when the crime charged remains unaltered, but the evidence adduced at trial
proves different facts than those alleged in the indictment." United States v. Mangual-Santiago,
562 F.3d 411, 421 (1st Cir. 2009) (quoting United States v. Yelaun, 541 F.3d 415, 419
(1st [*16] Cir. 2008)). To the extent that Lugo attempts to identify a variance between the
indictment and the trial evidence, he has failed to offer any developed argumentation on a
keystone issue: "[a] variance is grounds for reversal only if it is prejudicial, that is, if it affects the
defendant's 'substantial rights.™ Id. (quoting United States v. DeCicco, 439 F.3d 36, 47 (1st Cir.
2006). Because Lugo makes no such argument here, any claim of variance is waived. See
United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990) (observing that "issues adverted to in a
perfunctory manner, unaccompanied by some effort at developed argumentation, are deemed
waived").

Lugo has one further shot in his sling. He assails the district court's failure to give the jury a
multiple-conspiracy instruction explicitly describing the difference between a single conspiracy
and multiple conspiracies, including "specific factors that [the jury] could consider" in making
such a determination. In the court below, Lugo [**27] did not request such an instruction.
Accordingly, our review is for plain error. See United States v. Stierhoff, 549 F.3d 19, 25 (1st Cir.
2008).

A multiple-conspiracy instruction is warranted "if, on the evidence adduced at trial, a reasonable
jury could find more than one such illicit agreement, or could find an agreement different from
the one charged." Niemi, 579 F.3d at 126 (quoting United States v. Balthazard, 360 F.3d 309,
315 (1st Cir. 2004)). To make out plain error, a defendant must show, among other things, that
the omission affected his substantial rights. See United States v. Thomas, 895 F.2d 51, 55 (1st
Cir. 1990).

Here, however, the evidence supported the jury's single-conspiracy finding, and Lugo has not
explained how the absence of a multiple-conspiracy instruction affected his substantial rights.
Nor can he make such a showing: the district court instructed the jury that the government bore
the burden of proving "that the agreement specified in the indictment, and not some other
agreement or agreements, existed between at least two people" and "that the defendants
willfully joined in that agreement." These instructions made pellucid that the government had to
prove not only that an overall conspiracy existed but also that Lugo was a part of it. If the jurors
entertained any reasonable doubt that Lugo was a part of the conspiracy charged, the
instructions told them [**28] that they must acquit. These clearly articulated instructions
protected Lugo from any prejudice. See, e.g., Mangual-Santiago, 562 F.3d at 424-25 (finding, in
nearly identical circumstances, that court's failure to give more particularized multiple-conspiracy
instruction did not prejudice defendant); Niemi, 579 F.3d at 126-27 (similar); Balthazard, 360
F.3d at 315-16 (similar). We conclude, therefore, that the absence of a multiple-conspiracy
instruction did not amount to plain error.

lll. CLAIMS OF SENTENCING ERROR

We next address the defendants' claims of sentencing error. When a defendant raises both
procedural and substantive claims of sentencing error, we first address those claims that allege

App. 12
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procedural infirmities. See United States v. Martin, 520 F.3d 87, 92 (1st Cir. 2008). We then
address any arguments relating to substantive reasonableness. See id.

A. Walker.

Walker claims that the district court engaged in improper factfinding when it calculated the drug
quantities attributable to him for sentencing purposes. These claims are twofold. First, he says
that the sentencing court had no business finding facts at all, since such factfinding is
the [*17] exclusive province of the jury. Second, he asserts that any judicial factfinding at
sentencing should have been supported by clear and convincing evidence. We review these
unpreserved [**29] claims for plain error. See Duarte, 246 F.3d at 60.

At a criminal trial, the government bears the burden of proving beyond a reasonable doubt any
drug quantity charged in the indictment as an element of the offense. See Alleyne v. United
States, 570 U.S. 99, 133 S. Ct. 2151, 2155, 186 L. Ed. 2d 314 (2013); United States v. Dunston,
851 F.3d 91, 101 (1st Cir. 2017). In a conspiracy case, though, a drug quantity charged in the
indictment, found by the jury, and described in the verdict is generally attributable to the
conspiracy as a whole. See United States v. Colén-Solis, 354 F.3d 101, 103 (1st Cir. 2004).
Quantities so found serve only to establish the applicable statutory minimum and maximum
sentences. See Alleyne, 133 S. Ct. at 2155; Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S.
Ct. 2348, 147 L. Ed. 2d 435 (2000).

This framework is augmented at sentencing. Because "a defendant-specific determination of
drug quantity [i]s a benchmark for individualized sentencing under the guidelines," Dunston, 851
F.3d at 101 (alteration in original) (quoting Colon-Solis, 354 F.3d at 103), the sentencing court
must conduct additional factfinding to determine the drug quantities "attributable to[] or
reasonably foreseeable by" a particular defendant, United States v. Cintron-Echautegui, 604
F.3d 1, 5 (1st Cir. 2010). The sentencing court's interstitial findings are bounded by the floor and
ceiling previously set by the jury's verdict, and they need only be supported by a preponderance
of the evidence. See id. at 6.

At Walker's disposition hearing, the district court, using a preponderance-of-the-evidence metric,
found him responsible for the equivalent of [**30] 12,885.56 kilograms of marijuana. Walker
maintains that this factfinding runs afoul of both Alleyne and Apprendi. Walker is wrong.

We have said before — and today reaffirm — that "[n]Jo . . . error occurs when a defendant's
sentence is based . . . on Guidelines considerations without changing the applicable mandatory
minimum" or maximum sentence. United States v. Ramirez-Negron, 751 F.3d 42, 49 (1st Cir.
2014). Although any fact that changes the applicable minimum or maximum sentence must be
submitted to a jury, this "does not mean that any fact that influences judicial discretion must be
found by a jury." Alleyne, 133 S. Ct. at 2163. Thus, the court below did not err when it exercised
its discretion to find facts needed to inform its sentencing decision. See id.

Walker's contention that the judicial factfinding should have been supported by clear and
convincing evidence, rather than by preponderant evidence, is insupportable. We have
repeatedly — and recently — upheld the use of the preponderance standard at sentencing. See,
e.g., United States v. Munyenyezi, 781 F.3d R%% %4 (1st Cir.), cert. denied, 136 S. Ct. 214, 193
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L. Ed. 2d 164 (2015). Walker offers nothing that would warrant a departure from this solid
phalanx of circuit precedent. Consequently, we apply the settled law of this circuit and reject his
claims of sentencing error.

B. Lugo.

Lugo challenges the district [**31] court's decision to hold him responsible for what amounted to
1,328.41 kilograms of marijuana.® [*18] Before addressing his particular claims, we survey the
district court's methodology.

At sentencing, the court made a series of findings to help determine the drug amounts
attributable to Lugo. First, it concluded that Lugo participated in the conspiracy for a total of 267
days. Next, it calculated the average amount of cocaine, crack cocaine, and marijuana sold by
the conspiracy in the course of a typical day. The court then divided each figure by three to
approximate the amount of drugs sold daily at the El Faro housing project (where Lugo worked).
Finally, the court multiplied the resulting values by 267 to approximate the amount of drugs that
Lugo sold during his periods of active participation in the conspiracy.’

Lugo takes issue with several of these steps. First, he questions the court's decision to hold him
accountable for 267 days of conspiracy participation. Because Lugo raised this argument below,
we review the court's fact-based determination for clear error. See Dunston, 851 F.3d at 101.
Under this deferential standard, the court's determination must stand unless, "after assessing
the whole of the [**32] record, [we are] firmly convinced that a mistake has been made." Id.

The court arrived at its 267-day figure after reviewing trial testimony and concluding that Lugo
participated in the Oppenheimer drug ring from October of 2006 to March of 2007 and from
January of 2011 through April of 2011. The record supports this determination. At least one
witness testified that he regularly purchased marijuana from Lugo in "2006 up to the beginning
of 2007." The same witness testified that he observed Lugo selling both cocaine and crack
cocaine in 2007. In addition, videotapes showed Lugo selling drugs in January, February, and
April of 2011.

Drug quantity determinations do not have to be exact. See United States v. Platte, 577 F.3d
387, 392 (1st Cir. 2009); United States v. Rivera-Maldonado, 194 F.3d 224, 228 (1st Cir. 1999).
In this context, "a reasoned estimate will suffice." United States v. Rodriguez, 731 F.3d 20, 30-
31 (1st Cir. 2013) (quoting United States v. Laboy, 351 F.3d 578, 584 (1st Cir. 2003)). Just as a
sentencing court may estimate drug quantity, so, too, it may make reasonable estimates
regarding subsidiary facts (such as the frequency or duration of a defendant's participation in the
criminal activity). See Cintron-Echautegui, 604 F.3d at 7. The evidence here furnished sufficient
support for the court's determination of the duration of Lugo's involvement. While the witnesses

6Additiona|ly, Lugo attempts to incorporate Walker's claims of sentencing error by reference. See Fed. R. App. P. 28(i). To the
extent that his perfunctory effort at incorporation suffices — a matter on which we take no view — that attempt fails for the same
reasons that Walker's claims fail.

" Before arriving at a total drug quantity, the court converted the drug amounts for cocaine and crack cocaine to their marijuana
equivalents and added them to the drug amount for marijuapébé_e_q YSSG §2D1.1, cmt. n.8(B), (D).
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did not use precise dates, the court's estimate was adequately rooted in the [**33] evidence.
Drug dealers do not punch time cards, and a sentencing court must be given some latitude to
extrapolate duration from anecdotal evidence. See Rodriguez, 731 F.3d at 31-32; United States
v. Marquez, 699 F.3d 556, 561 (1st Cir. 2012).

Lugo also asserts that the district court erred when it did not credit his claim that he sold drugs
only "one to two" times per week. This claim, however, misses the mark. Where, as here, a
defendant has [*19] been convicted as a coconspirator, his relevant conduct for sentencing
purposes "includes not only his own acts and omissions but also the reasonably foreseeable
acts and omissions of other coconspirators in furtherance of the conspiracy." Dunston, 851 F.3d
at 101 (citing USSG §1B1.3(a)(1)(B)). It was surely foreseeable to Lugo that his coconspirators
would continue to sell drugs at El Faro even on days when Lugo himself was not actively selling.

Battling on, Lugo challenges the sentencing court's decision to divide the drug sales attributable
to the entire conspiracy by three as a means of calculating the sales reasonably attributable to
the El Faro housing project. He insists that "[t]here was no testimony that the drug sales at El
Faro were as high as those in the other housing projects." Given that evidentiary gap, he argues
that the court erred when it divided the drug amounts [**34] evenly among the three projects.

One conspicuous fly in the ointment is that Lugo did not make this argument below.
Consequently, our review is for plain error — and we discern none here. Lugo identifies no
evidence compelling the conclusion that the drug sales at El Faro were less than the drug sales
at either of the other projects. Given this dearth of evidence, we cannot say that the district court
plainly erred in opting to attribute one-third of the gross sales to El Faro.

Lugo next suggests that the district court erred when it attributed 280 grams of crack cocaine to
him. This suggestion, too, surfaces for the first time on appeal, so review is for plain error.

The sentencing court settled on the disputed figure because that figure represented the
maximum amount for which the jury found Lugo responsible at trial. In Lugo's view, the court
should have divided 280 grams by three, to account for the fact that the jury's figure represented
drug sales at all three projects.®

Lugo's argument misconceives the method that the court used to calculate the amount of crack
cocaine attributable to him. When the court performed its calculations, it used the same
approach for crack cocaine that [**35] it used for the other drugs. In the end, this yielded a drug
weight of 787 grams — more than the jury's 280-gram finding. With this in mind, the court found
Lugo responsible for 280 grams of crack cocaine — a finding that both reflected the jury's verdict
and avoided any conflict with the applicable statutory range framed by that verdict. See Alleyne,
133 S. Ct. at 2155; Apprendi, 530 U.S. at 490. Seen in this light, there was no need to divide the
280-gram figure by three, and plain error is plainly absent.

8To be precise, the jury found Lugo responsible for aiding and abetting the distribution of "28 grams or more, but less than 280
grams" of crack cocaine. Thus, the court should have found Lugo responsible for no more than 279 grams of crack cocaine, not
280 grams. But Lugo has not briefed this issue, and the error was manifestly harmless because the one-gram discrepancy did
not change Lugo's GSR. App. 15
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Finally, Lugo makes veiled references to a claim of substantive unreasonableness and a claim
that the district court was predisposed to impose a particular sentence. Such references, without
more, are not adequate to preserve those claims for appellate review. See Zannino, 895 F.2d at
17. As a result, we deem them abandoned.

IV. CONCLUSION

We need go no further. For the reasons elucidated above, the judgments below are

Affirmed.

End of Document
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3
1 CLERK: 15-1261, and number 15-1267, U.S. versus
2 Abraham Walker-Couvertier, and U.S. versus Dean Lugo-Diaz.
3 TORRUELLA (circuit judge): Good morning, Ms. Koury.
4 ATTORNEY KOURY: Good morning. I'd like to ask if I
5 could reserve one minute for rebuttal.
6 TORRUELLA (circuit judge): You may.
7 ARGUMENT FOR DEFENDANT LUGO-DIAZ:
8 ATTORNEY KOURY: Thank you.
9 Thank you for hearing this case.
10 Your Honors, the jury instruction in this case was so
11 bad; it was so bad.
12 Let's look at what the judge said. He said: So Dean
13 Lugo's one does not include heroin; don't look for it,
14 because the Court dismissed that charge.
15 All right? The Court determined that he -- that the
16 proof did not find sufficiency.
17 Saying that there is insufficient proof as to one
18 charge in effect implied - well, it more than implied; it
19 actually tells the jury - that there is sufficient proof on
20 the remaining charges.
21 LYNCH (circuit judge): Does it really say that, or
22 does it say there's sufficient proof that you are being
23 given the question, as opposed to the Court deciding this?
24 ATTORNEY KOURY: Well --
25 LYNCH (circuit juﬁge): I would think a reasonable
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4

1 juror would have understood it the second way, not the

2 first way.

3 ATTORNEY KOURY: I disagree, respectfully, Your Honor.
4 LYNCH (circuit judge): Okay. Why?

5 ATTORNEY KOURY: Because the -- that's the only

6 logical interpretation. As a juror, if a judge tells you

7 there's insufficient evidence as to count A, that means

8 there's sufficient evidence to count B, because --

9 LYNCH (circuit judge): Sufficient as to (phonetic,

10 unclear phrase, 1:55 minutes) what?

11 ATTORNEY KOURY: Let me finish the thought and I will
12 get right back to that.

13 But it does imply that, because if there were

14 insufficient evidence as to count B: Well, gee, the judge
15 would have told us so, because he told us that as to count
16 A.

17 SELYA (circuit judge): No, but it does not negate the
18 construction: Sufficient for you to consider it.

19 That seems to me the logical meaning of what Judge
20 Dominguez said.
21 And your argument not only has to meet the obstacle
22 that there are, at a minimum, two alternative
23 interpretations of what the judge said but that the defense
24 could have cured that ambiguity by simply objecting or
25 requesting some curativipé?ffruction, and neither one of
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1 those occurred. So we've got this-going-on (phonetic at

2 2:44 minutes) plain error review.

3 ATTORNEY KOURY: And to me, Your Honor, it is plain,

4 plain as day. You were talking about lay jurors who don't
5 know the distinction between what is sufficient evidence to
6 give a case to a jury and what is not. All they hear is

7 that there's insufficient evidence as to one, not as to the
8 other.

9 And as part of my compilation (phonetic at 3:01

10 minutes, simultaneous, unclear word) --

11 LYNCH (circuit judge): The judge then goes on to

12 instruct them on burden of proof.

13 ATTORNEY KOURY: No, Your Honor. He doesn't. He

14 instructed on burden of proof at the very beginning.

15 This was one of the last things the jurors heard

16 before they went into deliberations.

17 And on the issue of the distinction between us, as

18 lawyers, understanding what the judge meant and a lay Jjury
19 not -- not getting -- not being told of that distinction,
20 let me tell you, I took an informal poll of non-lawyers,
21 posed with this situation: If you were a jury and had
22 listened to a case and at the end of it all, the judge
23 said, "There's insufficient evidence as to count 1, would
24 you take that to mean there was evidence as to count 272"
25 And they one hundred percent said, "Yes, what else

App. 22
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1 could that possibly mean?"

2 SELYA (circuit judge): And what significance are we

3 supposed to attach to an informal poll that you've taken,

4 ex parte, without any proof on the record?

5 ATTORNEY KOURY: It's just to show that there is a

6 difference between us as lawyers --

7 SELYA (circuit judge): It shows --

8 ATTORNEY KOURY: -- and nonlawyers.

9 SELYA (circuit judge) : (Indiscernible at 4:07,

10 simultaneous)it -- it strikes -- it strikes me, all right?,
11 as an argument made with a special sense of effrontery by a
12 lawyer who 1is arguing, in the same breath, that the

13 prosecutors committed a great sin by saying that there were
14 boatloads of evidence that they didn't present.

15 ATTORNEY KOURY: That abs- -- that occurred too, Your
16 Honor.

17 And I don't mean to -- to make -- be really --

18 SELYA (circuit judge): Well, I suggest you stick to
19 the record.
20 ATTORNEY KOURY: There is --
21 SELYA (circuit judge): We've got enough facts to deal
22 with here without inventing any.
23 ATTORNEY KOURY: There is a distinction between
24 lawyers' understanding what the judge said and lay people.
25 Now, there was an instruction in another circuit,

App. 23
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1 okay? There was a virtually identical, flawed instruction
2 where the judge said, "There's insufficient evidence as to
3 count this,"™ but in that case, the judge immediately
4 followed up, immediately, with a strong curative
5 instruction, saying that they were not to make any
6 inference as to the remaining charges.
7 We don't have that here.
8 TORRUELLA (circuit judge): Did you request that
9 instruction?
10 ATTORNEY KOURY: No, he -- the defense did not.
11 And --
12 LYNCH (circuit judge): No.
13 ATTORNEY KOURY: -- shame on him.
14 But also, Judge, this is an experienced district court
15 judge. He should have known: You just stop. You just
16 say: "This count is no longer before you; you're not to
17 consider it." Period.
18 There was no reason to get into the sufficiency of the
19 evidence. And that's what makes it fatal.
20 LYNCH (circuit judge): Actually, I would have thought
21 that one might understand this as: Look, the government
22 overreached a bit on count 1.
23 It's a sort of anti-prosecution statement that tends
24 to help the defense: "Perhaps the government has
25 overreached on the rem?&BSn.4counts as well; after all,
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1 they did it once, and the judge has told us so."

2 ATTORNEY KOURY: Not at all, Your Honor. Sister

3 counsel will be addressing the improper closing arguments,

4 but --

5 LYNCH (circuit judge): As -- that's --

6 ATTORNEY KOURY: -- yes.

7 LYNCH (circuit judge): That's quite a different

8 matter.

9 ATTORNEY KOURY: It is, but they're combined; they're
10 related, because what you have here is a prosecutor telling
11 the jury that he has boatloads of evidence. Boatloads,

12 okay?
13 And then you have a judge telling the jury: There's
14 insufficient evidence as to this one count, but sufficient
15 evidence as to this other count.
16 So what's a jury to think? "Oh, well, gee, maybe the
17 judge throws out all that other evidence, and that's why
18 there's sufficient"...
19 You can't -- this was really bad, and I would say that
20 the judge will never make this mistake again, but he made
21 it here.
22 And you have Mr. Lugo, a defendant with a clean
23 record, no record, sentenced to 10 years in prison on an
24 instruction that implies sufficient evidence.
25 Thank you.

App. 25




Case: 15-1267 Document: 00117188829 Page: 69 Date Filed: 08/14/2017  Entry ID: 6112594

9

1 ATTORNEY McGILLION: Good morning.

2 TORRUELLA (circuit judge): Good morning.

3 ARGUMENT FOR DEFENDANT WALKER-COUVERTIER:

4 ATTORNEY McGILLION: May it please the Court. 1Ines
5 McGillion for Mr. Walker.

6 If I could reserve one minute for rebuttal?

7 TORRUELLA (circuit judge): You may.

8 ATTORNEY McGILLION: Mr. Walker raises five issues on
9 appeal, and he joins in Mr. Lugo-Diaz's jury instruction
10 argument.

11 First he argues that the disqualification of a

12 substantial majority of Puerto Ricans from federal Jjury
13 service because they don't speak English well enough is
14 structural error under both the Fifth and the Sixth

15 Amendments.

16 Second, he argues that improper --

17 SELYA (circuit judge): Let's talk about that first
18 argument?

19 ATTORNEY McGILLION: Yes.
20 SELYA (circuit judge): 1Isn't that foreclosed by our
21 circuit precedent?
22 ATTORNEY McGILLION: I don't believe it is.
23 SELYA (circuit judge) : (Indiscernible at 7:57
24 minutes, simultaneous)?
25 ATTORNEY McGILLION: The law of the circuit --

App. 26
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1 SELYA (circuit judge): Yeah?

2 ATTORNEY McGILLION: -- requires binding precedent.

3 SELYA (circuit judge): Yeah?

4 ATTORNEY McGILLION: And what I -- and I've read all

5 of these cases closely, and very few of them have any

6 analysis whatsoever --

7 SELYA (circuit judge): But -- but -- but it's the

8 holding, not the analysis, that binds us.

9 If —— if -- if you were free to disregard -- if we, as
10 a panel, were free to disregard our precedent merely

11 because someone offered a different take on the same point
12 that had already been rejected, then the law of the circuit
13 doctrine would be a shambles.

14 ATTORNEY McGILLION: Well, here's why I think this

15 panel can actually address this issue.

16 First, because Benhumar expressly left open the

17 question of whether accommodations could take care of this
18 cross—-section requirement.

19 SELYA (circuit judge): Mm-hmm?
20 ATTORNEY McGILLION: Dubon-Otero appeared to be
21 applied --
22 SELYA (circuit judge): Don't go -- don't go -- don't
23 go so fast.
24 ATTORNEY McGILLION: Okay.
25 SELYA (circuit juﬁge): Was there any request in the

pp. 27
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1 district court for accommodation or any suggestion by
2 counsel as to how the Court, with modern technology, might
3 accommodate jurors who are not proficient in English?
4 ATTORNEY McGILLION: Not in this --
5 SELYA (circuit judge): So we've got no record on that
6 at all.
7 ATTORNEY McGILLION: We don't. But --
8 SELYA (circuit judge): Okay.
9 ATTORNEY McGILLION: But this type of error, both a
10 Sixth Amendment error and the Fifth Amendment error, I
11 believe, are structural.
12 SELYA (circuit judge): I -- I --
13 ATTORNEY McGILLION: Not every -- I don't think that
14 every Sixth Amendment cross-section error is structural --
15 LYNCH (circuit judge): Okay. You just said
16 regardless of accommodation, it's error. Therefore why are
17 you making an accommodation argument?
18 ATTORNEY McGILLION: No, but -- what I'm saying is
19 that accommodation could relieve and eliminate the error.
20 And in Dubon-Otero --
21 LYNCH (circuit judge): Have you got any evidence or
22 any requests being made to the District Court to try some
23 accommodations?
24 ATTORNEY McGILLION: There -- there is no record of
25 that, but because this ispiiguctural, it can be raised for
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1 the first time on appeal.

2 LYNCH (circuit judge): No, no, no.

3 ATTORNEY McGILLION: Well, the Supreme Court has

4 actually held in the Olano --

5 LYNCH (circuit judge): Your labeling it "structural"
6 doesn't help in the real world.

7 ATTORNEY McGILLION: Well, my reading of Olano is that
8 structural error is excused from plain error review.

9 And while not every cross-section error is structural,
10 because it may only affect a single jury, this is a

11 systemic problem: Every jury in Puerto Rico excludes 80

12 percent of --

13 LYNCH (circuit judge): And that has been the case

14 ever since this statute was enacted, and we have repeatedly
15 rejected the argument you've made. The law of the case

16 requires us to adhere to our prior precedent, and in the

17 absence of giving us any reason, because it wasn't raised
18 before the trial court, how can we possibly rule in your

19 favor?
20 ATTORNEY McGILLION: Well, for structural error, I
21 believe that it is the government's burden to demonstrate
22 that under narrow -- under narrow tailoring, that an
23 accommodation could get rid of this very serious structural
24 error. Every single defendant in Puerto Rico is deprived
25 of a fair cross-section.

App. 29
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1 LYNCH (circuit judge): What are the implications of
2 your position on the Jones Act, which requires that
3 proceedings before the federal court in Puerto Rico be done
4 in English?
5 ATTORNEY McGILLION: Well, there's nothing -- an
6 accommodation could actually serve and further that
7 purpose, because i1if every juror were allowed an
8 interpreter, it would just require an earpiece in every
9 juror's ear. The U.N. is able to do it. The E.U. is able
10 to do it. And it is a simple technological advancement
11 that would actually make juries fair in Puerto Rico.
12 TORRUELLA (circuit judge): Are you going to talk
13 about boatloads?
14 ATTORNEY McGILLION: Let's talk about boatloads of
15 evidence. Because the arguments in this case make my eyes
16 pop out. And I hope you don't consider that improper
17 vouching for the strength of my arguments in this -- on
18 this issue.
19 But that statement, it was so prejudicial,
20 particularly because this case turned on the credibility of
21 cooperating witnesses. There were no boatloads of evidence
22 introduced in this case. I don't see how this comment
23 could possibly have been remedied even by a curative
24 instruction, had one been given, and there was none.
25 The other arguments were very prejudicial as well.
App. 30
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1 And this court, I urge you to consider all of them

2 together, because in combination they amount to a

3 constitutional error. It tainted the jury's verdict. It

4 basically deprived counsel of the ability to confront

5 witnesses.

6 The prosecutor was acting as a witness in this case,

7 when he referred to "boatloads of evidence" outside the

8 record.

9 TORRUELLA (circuit judge): Are you going to talk at
10 all about the initial stop?

11 ATTORNEY McGILLION: I'm happy to rest on my brief for
12 that particular issue.

13 TORRUELLA (circuit judge): Okay.

14 ATTORNEY McGILLION: But it is an issue, and it 1is a
15 preserved issue, and I think the government is incorrect

16 when --

17 SELYA (circuit judge): What do you mean that it is a
18 preserved issue? Rule -- rule 12E requires the issue be

19 raised pretrial.
20 ATTORNEY McGILLION: Yes.
21 SELYA (circuit judge): It wasn't raised. I think it's
22 a waived issue. I think there's at least a good argument
23 that it's a waived issue.
24 MS. McGILLION: The government may assert that
25 argument, but I think stpwgﬁver issue 1is dead, because it
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1 is the district court's prerogative to deem the issue

2 waived --

3 LYNCH (circuit judge): Sorry. Our case law says even
4 if the district court ignores your waiver and goes on and
5 makes a ruling on it, that doesn't mean that the appellate
6 court will find that you didn't waive the issue by failing
7 to present it at the time the rules require it. So you're
8 asking us to overrule that precedent as well.

9 ATTORNEY McGILLION: I'm not. I'm actually arguing
10 that...

11 Good -- I see that my time is up, and if I could Jjust
12 briefly conclude.

13 I urge that the government here has not demonstrated
14 that reasonable accommodations could permit defendants in
15 Puerto Rico District Court to have a fair cross-section

16 deciding their cases.

17 And I urge the Court to grant Mr. Walker a new trial
18 on all the other issues raised in his brief.

19 TORRUELLA (circuit judge): Thank you.
20 Ms. Tessier?
21 ARGUMENT FOR THE UNITED STATES:
22 ATTORNEY TESSIER: May it please the Court, Finnuala
23 Tessier for the United States.
24 I'd like to begin, if I may, with the defendants'
25 assertions of reversib%gpg%igm error in the government's
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1 statements at closing argument.

2 I think the cleanest way for the Court to address

3 these arguments is on the third prong of plain error

4 review, because the defendants do not meet their burden,

5 which this court has described as a heavy one, of

6 establishing that any errors affected their substantial

7 rights.

8 SELYA (circuit judge): So does the government concede
9 that that remark was improper and clearly so?

10 ATTORNEY TESSIER: I think that it is at best a close
11 call as to whether it was improper?

12 SELYA (circuit judge): That doesn't answer my

13 question. Does the government concede that this remark was
14 improper? I mean, it seems very hard to justify.

15 ATTORNEY TESSIER: I think it depends on how you

16 interpret what the government was saying. If --

17 SELYA (circuit judge): Well, how can you interpret it
18 otherwise? "There are boat-" -- "we have boat-" -- "We had
19 presented boatloads of other evidence, but we elected not
20 to."
21 ATTORNEY TESSIER: Right in context, I think the
22 government was trying to say that there was evidence of the
23 conspiracy as a whole, which was effectively
24 uncontroverted.
25 SELYA (circuit juéggé;33The government may be trying
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to say it was the Twelfth Night of Christmas, but I'm
talking about what the government actually said.

ATTORNEY TESSTIER: I think if -- it is right to say
that there's other evidence inculpating the defendants.
That is certainly correct.

SELYA (circuit judge): So the government -- so the
government doesn't even concede error here.

ATTORNEY TESSTIER: I...

SELYA (circuit judge): I'm trying to take the prongs
of plain error review one by one. You start with, was
there an error? Second, was that error obvious.

ATTORNEY TESSTIER: I think you're -- I think Your
Honor is interpreting the statement to say that there's
evidence inculpating defendant, and certainly that was
wrong. It was certainly improper of the government to say
what it said, because the government shouldn't come
anywhere close to the line.

LYNCH (circuit judge): Counsel, you know, you have a
series of very seasoned judges here who've heard cases from
Puerto Rico for decades now, and the problem of improper
closing arguments from the U.S. Attorney's Office and the
Justice Department in Puerto Rico is a recurring problem.

And for you to stand there and say "no, we don't
concede 1it's error" makes us even more concerned about the

improper behavior of the office that you're now

App. 34
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1 representing.
2 And it may be that it's - if you will - harmless
3 error, but we certainly don't want to encourage your office
4 to keep doing these things which are improper, and should
5 have been obvious to you are improper.
6 So what training is going on in your office to see
7 that your attorneys do not in fact continue to repeat these
8 errors?
9 ATTORNEY TESSIER: Yes, Your Honor. We take the
10 Court's concerns very seriously, and I spoke to the U.S.
11 Attorney's Office exactly about training yesterday, and my
12 understanding is that there is training scheduled for next
13 month, on the propriety (indiscernible at 17:53 minutes,
14 simultaneous) --
15 TORRUELLA (circuit judge): Yeah, but we have been
16 making these statements for a long time, and calling them
17 harmless errors. Maybe it's time we stopped calling them
18 harmless.
19 ATTORNEY TESSTIER: I think you're -- the Court might
20 do that if this were a harmless error case. It's not a
21 harmless error case. It's up before the Court on plain
22 error review.
23 And I think that the standard of review could make a
24 difference here in the sense that if there had been an
25 objection, I think the Xpéméghe AUSA would likely have
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1 clarified what he meant to say.

2 Now, it is, of course --

3 LYNCH (circuit judge): The horse was already out of

4 the barn.

5 ATTORNEY TESSIER: That's correct, Your Honor, but the
6 Court could have admonished the AUSA about his statements,
7 struck the statement from the record, issued a curative

8 instruction. That has been found to be sufficient in any

9 number of cases.

10 In Potter (phonetic at 18:40 minutes), for example,

11 which is a case that defendants cite, there were -- there
12 were allusions to extra-record evidence expressly

13 inculpating the defendant.

14 And in that case, the evidence -- the defense counsel
15 objected, there was a curative instruction, and the Court
16 found that the curative instruction was sufficient, even

17 though the evidence was much closer in that case. In fact,
18 those particular defendants had been tried before, had been
19 acquitted on several counts, and the jury had hung on the
20 remaining counts.
21 LYNCH (circuit judge): You know...
22 Fine. But to take up Judge Torruella's point, what
23 will it take for your office to stop making arguments like
24 this? We have 20, 30 years of cases making this point over
25 and over and over again.

App. 36
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1 ATTORNEY TESSIER: Yes, Your Honor. And as I noted,

2 we take the Court's concerns very seriously. We have --

3 LYNCH (circuit judge): No, apparently you don't.

4 TORRUELLA (circuit judge): Because you haven't up to

5 now.

6 ATTORNEY TESSIER: Well, I -- I spoke to the U.S.

7 Attorney's Office, and the AUSA who -- prosecuting this

8 case, and they acknowledged that they should not have made

9 the statements.

10 T think --

11 LYNCH (circuit judge): And then you weren't willing
12 to stand up here in front of us, as a representative of the
13 Justice Department, and make the concession that the office
14 made to you?

15 ATTORNEY TESSIER: Well, I -- your Honor, I apologize.
16 Perhaps I was trying to be too subtle in my argument, and I
17 apologize for that.

18 Certainly I think we should -- the prosecution

19 should --
20 LYNCH (circuit judge): "Dishonest" might be another
21 word for it.
22 ATTORNEY TESSIER: I apologize, Your Honor. I -- I --
23 I truly did not mean to be dishonest.
24 I -- I don't think that the statements should have
25 been made.

App. 37
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1 And that's because I think the government's
2 responsibility is to stay as far away from the line as it
3 possibly can.
4 Now, I think it is -- the position that we took in our
5 brief was that -- I think it is -- you have to read the
6 statement in context, and what I think the AUSA was trying
7 to say was slightly different from what I think was
8 actually said. That was the point that I was trying to
9 make.
10 But we agree, because even the statement that he was
11 trying to make was close to the line. He shouldn't have
12 said what he did.
13 But again, as to the Court's resolution on this
14 particular case, even if you find that there was error that
15 was plain and obvious, the evidence against the defendant
16 here was really overwhelming: Mr. Lugo-Diaz was observed
17 dealing drugs on three separate occasions on video;
18 Mr. Walker-Couvertier was caught exchanging a bag of crack
19 with another drug dealer; and both defendants were
20 identified by their co-conspirators as members of the
21 conspiracy.
22 And in light of that overwhelming evidence, the
23 defendants haven't met their burden on the third prong.
24 If the Court has no further questions on the closing
25 argument issue, I wouldAséfgélike to note that as to the
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1 English language proficiency argument, that if the
2 defendants had raised this issue in District Court, there
3 may have been a discussion and a record for this Court to
4 review as to whether or not simultaneous translation would
5 be sufficient.
6 I think that there are issues with simultaneous
7 translation. Amongst others, you have more than one record
8 of the case: You have the Spanish language translation
9 that some of the jurors are hearing, and the English, um,
10 court that is the actual record.
11 And so it's not clear that that would satisfy the
12 purposes of having an English language.
13 But in any event, this Court doesn't have that record
14 to review because the issue was not raised below.
15 TORRUELLA (circuit judge): I'd like to know if
16 there's evidence in the record of this other defendant,
17 Mr. Lugo, having participated in all three of the...
18 ATTORNEY TESSIER: All three of the housing projects,
19 Your Honor.
20 TORRUELLA (circuit judge): Right.
21 ATTORNEY TESSIER: No, there was not evidence of his
22 participation at those projects, there was evidence of his
23 knowledge of the drug dealing at those projects.
24 TORRUELLA (circuit judge): That's not enough. Just
25 knowledge?
App. 39




Case: 15-1267 Document: 00117188829 Page: 83 Date Filed: 08/14/2017  Entry ID: 6112594

23

1 ATTORNEY TESSIER: There was -- that's not enough to
2 find - perhaps to find - at sentencing that he was

3 responsible for the drug quantities at the other projects.
4 But in order to find that there was -- the defendants'
5 charge here is that there is multiple conspiracies, not a
6 single conspiracy. And he was --

7 TORRUELLA (circuit judge): And therefore I'd like to
8 know what evidence there is of Lugo having participated in
9 the activities in the other two housing projects.

10 ATTORNEY TESSIER: Well, I -- Your Honor, I don't

11 believe the law requires --

12 TORRUELLA (circuit judge): I -- I know that -- that
13 if you're a member of a conspiracy, you're responsible for
14 all the acts of the conspiracy.

15 ATTORNEY TESSIER: That's correct.

16 TORRUELLA (circuit judge): But I'd like to know how
17 he is connected with the overall conspiracy.

18 ATTORNEY TESSIER: Well, because the individuals with
19 whom he dealt drugs at the El1 Faro housing project were
20 also dealing drugs on behalf of the Oppenheimer conspiracy
21 at the other housing projects.
22 And he knew that -- about those individuals' other
23 participation, for example, Zeus testified that he and
24 Mr. Lugo-Diaz discussed the drug dealing operations at the
25 other housing projects.

App. 40




Case: 15-1267 Document: 00117188829 Page: 84  Date Filed: 08/14/2017  Entry ID: 6112594

24
1 And so while he may not have himself gone to the other
2 housing projects in order to hand out drugs there, that
3 does not mean he's not a member of the entire conspiracy
4 that is dealing drugs both at that housing project and the
5 housing project where he was dealing drugs.
6 TORRUELLA (circuit judge): Hmm.
7 ATTORNEY TESSIER: And of course, at sentencing,
8 Mr. Lugo Diaz was only held responsible for the drugs at
9 the E1 Faro housing project.
10 I also note as to the multiple versus single
11 conspiracy, the jury was expressly instructed that they had
12 to find the agreement charged in the conspiracy, which was
13 the overarching agreement, and not simply -- and not some
14 other agreement, for example, an agreement with just one
15 other person to deal drugs at El Faro.
16 And that jury instruction is one that has been blessed
17 by this court in Niemi and in Balthazard as dealing with
18 the issue of multiple versus single conspiracies.
19 And of course, again, this is up before this Court on
20 plain error review. The Court has also said that - and
21 this, of course, relates both to the argument as to the
22 count two dismissal and the multiple conspiracies
23 instruction - that the high hurdle of plain error review is
24 more higher than in the context of jury instructions.
25 And if the Court ?Esp?$1further questions, I again
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1 would like to assure the Court that I will be discussing
2 the issue of the closing arguments again, and that this
3 will be discussed at the June training in the U.S.
4 Attorney's Office in Puerto Rico, about what not to do, so
5 that we're not putting this Court in the position of having
6 to -- faced with the tough decision of whether or not and
7 how much --
8 LYNCH (circuit judge): Um —--
9 ATTORNEY TESSIER: (Indiscernible at 25:38 minutes,
10 simultaneous)the government.
11 LYNCH (circuit judge): 1I'd like to regquest that the
12 U.S. Attorney for Puerto Rico send us a letter after the
13 argument, confirming what you've just said.
14 ATTORNEY TESSIER: Confirming that the training would
15 be (indiscernible at 25:59 minutes, simultaneous) --
16 LYNCH (circuit judge): The training on these points
17 of improper closing argument.
18 ATTORNEY TESSIER: Yes, Your Honor.
19 Thank you.
20 REBUTTAL FOR DEFENDANT LUGO-DIAZ:
21 ATTORNEY KOURY: Thank you. Just a few quick things.
22 Number one, I would like to reiterate that especially
23 the combined effect of the "boatloads of evidence" and the
24 implication of sufficient evidence, combined, cries out for
25 relief.
App. 42
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1 Number two, on the issue of the systemic exclusion of
2 non-English-speaking people from juries, if this Court is
3 inclined to address that issue, it is not a bar that there
4 was no objection at trial.
5 This circuit recently, within three years, addressed
o another systemic problem, in Puerto Rico, of the closed
7 courtroom, excluding family members during jury selection.
8 There had been no objection at trial because that was
9 just the practice. Nobody even thought to object; that was
10 the practice. That --
11 SELYA (circuit judge): Oh, I know, but that event- --
12 but when that was raised on appeal, I was on that panel and
13 we found that there was plain error there.
14 ATTORNEY KOURY: And you reversed.
15 SELYA (circuit judge): Yeah.
16 LYNCH (circuit judge): Yes.
17 SELYA (circuit judge): Yes.
18 LYNCH (circuit judge): Yes.
19 SELYA (circuit judge): On the basis of plain error.
20 ATTORNEY KOURY: Right. I was there.
21 SELYA (circuit judge): Okay.
22 ATTORNEY KOURY: I didn't argue that issue, but I
23 was —-- there in Puerto Rico.
24 So it's not a total bar, if this Court is inclined to
25 address that other issue.
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1 Thank you.

2 TORRUELLA (circuit judge): Thank you.

3 REBUTTAL FOR DEFENDANT WALKER-COUVERTIER:

4 ATTORNEY McGILLION: And just very briefly, I will

5 respond to my opposing sister counsel's arguments.

6 The closing argument errors did affect substantial

7 rights. And I outline those in my brief but I'll repeat

8 them here.

9 They very likely affected conspiracy-wide drug

10 qgquantity findings, the individual possession quantity

11 findings, and especially because these defendants were

12 convicted primarily on cooperating witness testimony that
13 could have been disbelieved, the bolstering arguments

14 certainly may have affected the verdict.

15 Even if you don't agree that there was an effect on
16 substantial rights, Olano says that if there's an effect on
17 the fairness and integrity and reputation of judicial

18 proceedings, reversal is also appropriate. Then --

19 SELYA (circuit judge): No, no. That's the fourth
20 prong of plain error. It doesn't replace the first -- the
21 third. 1It's not an alternative.
22 ATTORNEY McGILLION: No.
23 SELYA (circuit judge): 1It's a fourth prong.
24 ATTORNEY McGILLION: I agree.
25 SELYA (circuit juﬁge): All right.
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1 ATTORNEY McGILLION: But -- i1if I may briefly conclude,
2 the case law in this circuit does permit reversal in order
3 to deter future misconduct.

4 If T could also suggest that if this Court feels that
5 it is not able to overturn its precedent, that it may be a
6 suggestion for a re-hearing en banc, and it's something

7 that the defendants are likely to pursue if it doesn't come
8 from this panel.

9 Thank you very much.
10 TORRUELLA (circuit judge): We'll take a brief recess.

(Audio provided concludes at 29:58 minutes.)
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U.S. Department of Justice

Rosa Emilia Rodriguez-Vélez
United States Attorney
District of Puerto Rico

Torre Chardon, Suite 1201 (787) 766-5656
350 Carlos Chardon Street
San Juan, Puerto Rico 00918

May 3, 2017

Hon. Margaret Carter

Clerk of Court

United States Court of Appeals
For the First Circuit

1 Courthouse Way, Suite 2500
Boston, MA 02210

Re: United States v. Walker-Couvertier, et al., Appeal No. 15-1261
Dear Ms. Carter:

At oral argument on May 3, 2017, the Court requested a letter from the U.S. Attorney’s
Office, District of Puerto Rico, confirming an upcoming training. Prior to oral argument, the Office
had scheduled a training on the topic of closing arguments for June 9, 2017, as part of the Office’s
routine in-house training program.

The U.S. Attorney’s Office understands the importance of professional and ethical conduct.
I have always taken the Court’s concerns regarding improper statements during closing arguments
very seriously. The June training will address this issue by providing not only an overview of the
law, but also specific examples of First Circuit case law, including this case. In particular, the
training will specifically address the need to adhere to the evidence in the record during closing
arguments. This will provide an opportunity for discussion and will ensure that all AUSAs
thoroughly understand the distinction between proper and improper conduct in closing arguments.
This will be but one part of our ongoing efforts to uphold the standards of the Department of Justice
and meet the high expectations that this profession demands and this Court rightfully expects.

odrigtiez-Vélez
nited States Attorney

c: Patty Merkamp Stemler
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U.S. Department of Justice
United States Attorney
District of Puerto Rico

Continuing Legal Education

AGENDA: ETHICS SEMINAR 2017

ALL SESSIONS WILL BE HELD IN THE 12TH FLOOR MULTIPURPOSE ROOM

Friday, June 9, 2017

10:30-11:30 LAY OPINION WITNESSES
AUSA Scott Anderson
11:30-1:00 Lunch Break
1:00-2:30 BRADY/GIGLIO ISSUES (2017 Refresher)

FAUSA Tim Henwood
2:30-2:45 Break

2:45-3:45 CROSS EXAMINING THE DEFENDANT: AVOIDING ETHICAL ISSUES
AUSA José Capoé-Iriarte

3:45-4:00 Break
4:00-6:00 PROSECUTORIAL MISCONDUCT DURING OPENING STATEMENTS AND
CLOSING ARGUMENTS

SLC José Ruiz
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Closing Arguments:

improper references to extra-record evidence in
United States v. Walker-Couvertier and Lugo-Diaz,
1st Cir. Nos. 15-1261, -1267

Finnuala Tessier
Criminal Division, Appellate Section
Finnuala.Tessier3@usdoj.gov
202-616-2349
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Basic Facts

Walker-Couvertier and Lugo-Diaz charged with joining large conspiracy to
distribute narcotics in the Carolina housing projects

Dozens of defendants; only Walker-Couvertier and Lugo-Diaz go to trial

Existence of conspiracy largely undisputed; defendants deny joining

Walker-Couvertier

e identified as co-conspirator by three cooperating witnesses

e arrested when officer observes him obtaining a bag with 25 vials of crack cocaine
from another co-conspirator

Lugo-Diaz

e caught on several surveillance videos selling drugs with other co-conspirators
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Opening, Closing, Rebuttal

* Opening
* “Now, | am going to tell you up front, the government is not going to sit here and for two months paint the full
picture of this conspiracy. That would not make any sense whatsoever because we have two defendants on

trial. The evidence you are going to hear at this trial is going to give you an overview of this conspiracy, so you
can have a full picture, and then the micro, related to these individuals right here.” Trial Day 1, page 7

e Closing
e “The government didn’t come here and bring boatloads of drugs. That would defeat the purpose. That
wouldn’t provide anything for you. A sample was enough, the government submits, because the testimony is
what’s really important. It is what the witnesses said. And when they testified, how certain were they when
they were making those identifications.” Trial Day 8, page 12

e Rebuttal

 “The government gave you the evidence to show the involvement. In life you can sit to you’re blue in the face
wanting more and more and more and more. . .. [T%he government could have easily taken this trial and
turned it into two months. Easily. Could have brought in boatloads of seizures, showing you every video in the
world. The question is, does that change what the evidence showed? Does bringing boatloads of cocaine really
change what was proven? We argue no. The government presented the case very strategically, very organized,
to give you what you needed to deliberate on these two defendants.” Trial Day 8, pages 74-75.
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What’s the problem?

e Can’t refer to extra-record evidence!
e United States v. Potter, 463 F.3d 9, 24 (1st Cir. 2006)

* “[A] clear and deliberate reference in closing to supposedly favorable evidence that the government
says it possesses but did not offer at trial is one of the worst sins a prosecutor can commit[.]”

e Especially in rebuttal
e United States v. Torres-Colon, 790 F.3d, 34 (1st Cir. 2015)

* “We view problematic statements during rebuttal with particular scrutiny, because the
government’s rebuttal argument offers the last word before the jury begins deliberations.

e But —a mistake doesn’t necessarily mean reversal
* United States v. Kasenge, 660 F.3d 537, 541-42 (1st Cir. 2011)

* Reversal is “necessary only if, in light of the entire record, the remarks in the prosecutor’s closing
argument have ‘so poisoned the well that the trial’s outcome was likely affected.”

e Court considers “(1) the severity of the prosecutor’s misconduct, including whether it was
deliberate or accidental; (2) the context in which the misconduct occurred; (3) whether the judge
gave curative instructions and the likely effect of such instructions; and (4) the strength of the
evidence against the defendants.”
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No Objection? Plain Error Review!

* Four prongs
* Error
e Thatis clear or obvious
e That affects a defendant’s substantial rights, and
e Seriously impairs the fairness, integrity or public reputation of judicial
proceedings

e OQur argument?
e |n context — AUSA was trying to distinguish between evidence of conspiracy as
a whole (not disputed) and evidence linking these defendants (which was the

qguestion before the jury)
e Any error was not clear or obvious
e Even if clear or obvious error, didn’t affect substantial rights
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First Circuit Argument — May 3, 2017

e Judges Torruella, Selya, and Lynch

e Frustrated by what they characterized as repeated closing argument errors
e Dissatisfied with even mild defense of statements in rebuttal

e Judge Torruella
 maybe the court shouldn’t continue to find errors harmless?
e (thisis on plain error review!)

e After argument (via letter)
e conceded that statements constituted error that is clear or obvious
e argued only that the error did not affect the defendant’s substantial rights

e Result? We don’t know
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Takeaways

* |t’s easy to misspeak, especially in rebuttal

e Something that seems okay when perfectly worded will seem obviously wrong
when poorly worded

e Colorful language will jump out for the jury —and the First Circuit
e “boatloads of cocaine”

 You don’t need it!
e Evidence here was strong

e Costs are high
e Conviction

e Your reputation
App. 55



Case: 15-1267 Document: 00117240492 Page: 4  Date Filed: 01/08/2018  Entry ID: 6142231

What’s the problem?

e Can’t refer to extra-record evidence!
e United States v. Potter, 463 F.3d 9, 24 (1st Cir. 2006)

* “[A] clear and deliberate reference in closing to supposedly favorable evidence that the government
says it possesses but did not offer at trial is one of the worst sins a prosecutor can commit[.]”

e Especially in rebuttal
e United States v. Torres-Colon, 790 F.3d, 34 (1st Cir. 2015)

* “We view problematic statements during rebuttal with particular scrutiny, because the
government’s rebuttal argument offers the last word before the jury begins deliberations.

e But —a mistake doesn’t necessarily mean reversal
* United States v. Kasenge, 660 F.3d 537, 541-42 (1st Cir. 2011)

* Reversal is “necessary only if, in light of the entire record, the remarks in the prosecutor’s closing
argument have ‘so poisoned the well that the trial’s outcome was likely affected.”

e Court considers “(1) the severity of the prosecutor’s misconduct, including whether it was
deliberate or accidental; (2) the context in which the misconduct occurred; (3) whether the judge
gave curative instructions and the likely effect of such instructions; and (4) the strength of the
evidence against the defendants.”
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United States Court of Appeals
For the First Circuit

No.15-1261
UNITED STATES

Appellee
V.
ABRAHAM WALKER-COUVERTIER, a/k/a Bryan, a/k/a Fara, a/k/a Faraon

Defendant - Appellant

No. 15-1267
UNITED STATES

Appellee
V.
DEAN LUGO-DIAZ, a/k/a Bolon

Defendant - Appellant

Before

Torruella, Selya and Lynch,
Circuit Judges.

ORDER OF COURT
Entered: January 19, 2018
Defendants-appellants Abraham Walker-Couvertier and Dean Lugo-Diaz have filed a joint
motion to recall mandate in these consolidated appeals. Upon consideration of the motion, the
government's opposition, and defendants' reply, the motion is denied.

By the Court:

/s/ Margaret Carter, Clerk
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