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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 16-20601

CHERYL KIRK,
Plaintiff-Appellant,

V.

INVESCO, LIMITED,
Defendant-Appellee.

Appeal from the United States District Court
for the Southern District of Texas,
USDC No. 4:15-CV-833

(Filed Jul. 6, 2017)

Before: KING, PRADO, and SOUTHWICK, Circuit
Judges.

PER CURIAM:*

Plaintiff-Appellant Cheryl Kirk sued her former
employer, Defendant-Appellee Invesco, Ltd. (“In-
vesco”), alleging that Invesco violated the Fair Labor
Standards Act (“the FLSA” or “the Act”). Kirk argued
that Invesco misclassified her as an employee exempt

* Pursuant to 5TH CIR. R. 47.5, the court has determined that
this opinion should not be published and is not precedent except
under the limited circumstances set forth in 5TH CIg. R. 47.5.4.
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from the overtime provisions of the Act and deprived
her of overtime pay to which she was legally entitled.
The district court granted summary judgment in favor
of Invesco. We AFFIRM.

I. BACKGROUND
A. Facts

Cheryl Kirk began working as the IT Training
Manager at Invesco on April 15, 2011. Beginning in
2012 or 2013, Lisa Soanes, Invesco’s Head of IT Risk
and Controls, Software Compliance, and IT Training,
became Kirk’s direct supervisor. Per employee policy,
Kirk was expected to work 37.5 hours each week but
was paid the same amount regardless of the actual
number of hours she worked. Indeed, Kirk stated that
the total number of hours and the period of time during
which she worked fluctuated daily depending on when
trainings were scheduled. Although she apparently
used a timekeeping program, Kirk testified that these
records are not accurate.! She explained that because
these time records “don’t get fed into the . .. time and
attendance program that actually pays people,” the
program “is not a true ... recording of anybody’s
hours.”

I Kirk testified that when she was first hired as an employee,
one of her supervisors informed her that her “time [was] not going
to be billed back to any projects” and therefore the time she rec-
orded “d[idIn’t really matter.” Although in 2014 Soanes told Kirk
that she should accurately bill her time, Kirk testified that she
chose to violate that policy going forward.
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Kirk testified that on average she worked more
than 60 hours per week. In support of this assertion,
Kirk offered the following evidence:

Her own testimony that she worked an aver-
age of 60 hours per week and that she proba-
bly spent “about 7 to 10 hours enrolling
people” in training classes per day;

A list of work emails over five groups of con-
secutive days throughout three years showing
emails sent before, during, and after regular
work hours, including on weekends;

GPS phone records showing that Kirk was at
work for 13 hours and 38 minutes on Decem-
ber 9, 2013; 11 hours and 14 minutes on April
21,2014; and 11 hours and 24 minutes on Sep-
tember 11, 2014,

Her mother’s testimony that (1) she observed
Kirk working “on and off” about two evenings
per week between 7:00 p.m. and 11:00 p.m. or
12:00 a.m.; (2) she believed Kirk “probably
worked 9, 10 hours a day or longer” on week-
days, and “probably five to six hours a day on
Saturday and Sunday”; (3) she observed Kirk
making work phone calls using her landline
before 6:00 a.m.; and (4) she believed Kirk
“stayed at Invesco working many nights after
what [she] thought would be ... quitting
time,” sometimes not even getting home from
work until around 10:00 p.m.;

Invesco supervisor David Jordan’s testimony
that Kirk “indicated she had to work over the
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weekend, late at night” and that he had no
reason to disbelieve her;

e Invesco policies showing that as IT Training
Manager, Kirk was required to work 37.5
hours each week, typically during regular
business hours.

Beginning in June 2015, shortly after Kirk filed
this lawsuit, Soanes gave Kirk several written perfor-
mance improvement plans describing alleged deficien-
cies in Kirk’s work and conduct and detailed
instructions on how to improve. On October 15, 2015,
Kirk was terminated, purportedly for sending “insub-
ordinate and unprofessional” emails and failing to
timely complete assignments.

B. Procedural History

On March 31, 2015, Kirk sued Invesco alleging
that the company had misclassified her as an exempt
employee under the FLSA and failed to pay her over-
time as required by law. On December 28, 2015, Kirk
filed a motion for partial summary judgment. Invesco
likewise moved for summary judgment on January 21,
2016. In May 2016, a magistrate judge recommended
that the district court deny Kirk’s motion and grant
Invesco’s. Kirk filed objections to the magistrate’s rec-
ommendation, but on August 18, 2016, the district
court overruled these objections and adopted the mag-
istrate judge’s recommendation. This appeal followed.
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II. DISCUSSION
A. Standard of Review

We review a grant of summary judgment de novo
using the same standard as the district court. Williams
v. Henagan, 595 F.3d 610, 615 (5th Cir. 2010). Sum-
mary judgment is warranted “if the movant shows that
there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). “If the record, taken as a whole,
could not lead a rational trier of fact to find for the non-
moving party, then there is no genuine issue for trial.”
Harvill v. Westward Commce’ns, L.L.C., 433 F.3d 428,
433 (5th Cir. 2005) (quoting Steadman v. Tex. Rangers,
179 F.3d 360, 366 (5th Cir. 1999)). “In considering a
summary judgment motion, all facts and evidence
must be taken in the light most favorable to the non-
movant.” LeMaire v. La. Dep’t of Transp. & Dev., 480
F.3d 383, 387 (5th Cir. 2007).

B. Analysis

On appeal, Kirk makes four arguments: (1) she
was improperly classified as an exempt employee un-
der the FLSA’s administrative exemption; (2) Invesco
did not act in good faith in attempting to comply with
the FLSA; (3) the time-and-a-half method of calculat-
ing overtime damages is appropriate in this case; and
(4) the district court erred in holding that Kirk failed
to raise sufficient evidence that she worked overtime
during the relevant time period. The district court
granted summary judgment only on the basis that
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Kirk had failed to raise an issue of material fact over
whether she actually worked overtime. Therefore, this
is the only issue we address on appeal. Singleton v.
Wulff, 428 U.S. 106, 120 (1976) (“It is the general rule
... that a federal appellate court does not consider an
issue not passed upon below.”); Humphries v. Elliott
Co., 760 F.3d 414, 418 (5th Cir. 2014).

“An employee bringing an action pursuant to the
FLSA, based on unpaid overtime compensation, must
first demonstrate that she has performed work for
which she alleges she was not compensated.” Harvill,
433 F.3d at 441. Where accurate time records are una-
vailable — as both parties agree is the case here — an
employee has met this burden of proof if she “proves
that [she] has in fact performed work for which [she]
was improperly compensated and if [she] produces suf-
ficient evidence to show the amount and extent of that
work as a matter of just and reasonable inference.” Id.
(alterations in original) (quoting Anderson v. Mount
Clemens Pottery Co., 328 U.S. 680, 687 (1946), super-
seded by statute on other grounds by Portal-to-Portal
Act 0of 1947, 29 U.S.C. § 254). “The burden [then] shifts
to the employer to come forward with evidence of the
precise amount of work performed or with evidence to
negative the reasonableness of the inference to be
drawn from the employee’s evidence.” Id. (quoting An-
derson, 328 U.S. at 687-88). In order to raise a “just and
reasonable inference” as to the amount and extent of
her work, an employee need not prove “the precise ex-
tent of uncompensated work.” Anderson, 328 U.S. at
687. But an employee must provide more than mere
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“unsubstantiated assertions.” Harvill, 433 F.3d at 411,
see Thegword v. Harris Cty. Hosp. Dist., 555 F. App’x
372, 375 (5th Cir. 2014).

Even though Kirk presented the district court
with more than just her own assertions, we agree with
the district court’s conclusion that this “additional ev-
idence is insufficient to substantiate her testimony
that she worked overtime.” Kirk presented a list show-
ing work emails sent before, during, and after regular
work hours, including on weekends. The list, however,
shows only two- to three-day snapshots of such email
activity over the course of three years. Moreover, while
this record demonstrates that Kirk did work outside of
normal work hours, it does not validate Kirk’s asser-
tion that she worked more than forty hours in any
given week. In fact, Kirk admitted that the window
during which she worked varied depending on when
trainings were scheduled and that any records or logs
of her work time would not account for breaks she took
during the day. Accordingly, the mere existence of
emails sent outside of normal work hours does not
raise a justifiable inference that Kirk worked any over-
time during the relevant time period.

The same reasoning applies to the other evidence
Kirk presented in support of her overtime claim. The
GPS phone records, which show that Kirk worked
some long days, demonstrate only that she worked
eleven- to thirteen-hour days three separate times over
the course of two years but not that she worked more
than forty hours in any week during which those days
occurred. Kirk’s mother’s testimony likewise does not
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support an inference that Kirk worked overtime. Kirk’s
mother testified that she occasionally witnessed Kirk
using the computer “on and off” in the evening, making
conference calls late at night, and making work phone
calls early in the morning. Nevertheless, Kirk’s mother
admitted that she could only remember actually seeing
Invesco work on Kirk’s computer four or five times and
lacked any personal knowledge of how much time Kirk
spent making work phone calls. Because Kirk’s
mother’s testimony only accounts for sporadic occa-
sions during which Kirk worked outside of typical
work hours, it likewise does not raise a question of fact
as to whether Kirk worked overtime. Finally, Jordan’s
testimony that he had no reason to disbelieve Kirk’s
complaints to him about working weekends and nights
similarly fails to raise a question of fact as to whether
Kirk worked more than forty hours in any week during
the relevant time period.

Given that Kirk has presented only evidence of
sporadic instances during which she worked outside of
typical work hours and has admitted that the window
during which she worked varied depending on when
and where trainings were scheduled, we hold that she
has failed to present sufficient evidence allowing a just
and reasonable inference that she worked overtime.

III. CONCLUSION

For the foregoing reasons, we AFFIRM the district
court’s summary judgment in favor of Invesco.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
CHERYL KIRK, N
Plaintiff, g
V. § CriviL ActioN H-15-833
INVESco, LTD., §
Defendant. §

ORDER ADOPTING MEMORANDUM & RECOMMENDATION
(Filed Aug. 18, 2016)

Pending before the court is the Magistrate Judge’s
Memorandum and Recommendation (the “M&R”)
(Dkt. 60), recommending that plaintiff Cheryl Kirk’s
(“Kirk”) motion for partial summary judgment (Dkt.
38) be denied and that defendant Invesco, Ltd.’s (“In-
vesco”) motion for summary judgment (Dkt. 43) be
granted. Kirk filed objections to the M&R. Dkt. 64.
Having reviewed the M&R, the objections to the M&R,
the related briefing, the record evidence, and the appli-
cable law, the court OVERRULES Kirk’s objections
and ADOPTS the M&R.

1. BACKGROUND

On March 31, 2015, Kirk filed this lawsuit against
her then-employer Invesco to collect unpaid overtime

wages pursuant to the Fair Labor Standards Act
(“FLSA”). Dkt. 1. Kirk began working for Invesco on a
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contract basis in September of 2010 and was later
hired as an employee on April 15,2011. Id. at 2. During
her employment, Kirk held the position of “IT Training
Manager.” Id. at 3. Invesco classified Kirk as exempt
from the FLSA’s overtime pay requirements and paid
her a fixed weekly salary. Id. at 5. As a result, Kirk re-
ceived no additional compensation for the hours she
worked in excess of forty in a given week. Id. Kirk al-
leges that she worked approximately sixty hours per
week. Id. at 4. Kirk contends that Invesco willfully mis-
classified her as an exempt employee in violation of the
FLSA and therefore is obligated to compensate her for
the overtime hours she worked in the three years prior
to filing this lawsuit. Id. at 5-6.

On October 28, 2015, the court referred this case
to the Magistrate Judge for full pretrial management.
Dkt. 21. On December 28, 2015, Kirk filed a motion for
partial summary judgment. Dkt. 38. On January 21,
2016, Invesco also filed a motion for summary judg-
ment. Dkt. 43.

On May 4, 2016, the Magistrate Judge issued the
M&R regarding the parties’ motions for summary
judgment. Dkt. 60. Although the parties’ motions
raised several issues, the M&R addressed a single
point: whether Kirk had produced sufficient evidence
to establish that she worked more than forty hours per
week. Id. at 4-5. The Magistrate Judge held that Kirk
failed to produce sufficient, competent evidence to
raise a fact issue regarding whether she ever worked
more than forty hours in any week of her employment.
Id. at 4-5, 19. The Magistrate Judge therefore
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recommended granting Invesco’s motion for summary
judgment. Id. at 19. Because the Magistrate Judge
found that Kirk could not prove that she worked over-
time hours, the Magistrate Judge did not decide
whether Kirk was properly classified as an exempt em-
ployee under the FLSA. Id. at 4-5.

On May 13, 2016, Kirk filed objections to the M&R.
Dkt. 64. On May 26, 2016, Invesco responded. Dkt. 67.
On May 31, 2016, Kirk filed a reply in support of her
objections. Dkt. 68.

II. LEGAL STANDARDS
A. Motion for Summary Judgment

A court shall grant summary judgment when a
“movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judg-
ment as a matter of law.” Fed. R. Civ. P. 56(c). “[A] fact
is genuinely in dispute only if a reasonable jury could
return a verdict for the non-moving party.” Fordoche,
Inc. v. Texaco, Inc., 463 F.3d 388, 392 (5th Cir. 2006).
The moving party bears the initial burden of demon-
strating the absence of a genuine issue of material fact.
Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct.
2548 (1986). If the party meets its burden, the burden
shifts to the non-moving party to set forth specific facts
showing a genuine issue for trial. Fed. R. Civ. P. 56(e).
The court must view the evidence in the light most
favorable to the non-movant and draw all justifiable
inferences in favor of the non-movant. Enuvtl.
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Conservation Org. v. City of Dall., Tex., 529 F.3d 519,
524 (5th Cir. 2008).

B. Review of a Magistrate Judge’s Recom-
mendation

For dispositive matters, the court “determinels] de
novo any part of the magistrate judge’s disposition
that has been properly objected to.” Fed. R. Civ. P.
72(b)(3). “The district judge may accept, reject, or mod-
ify the recommended disposition; receive further evi-
dence; or return the matter to the magistrate judge
with instructions.” Id. “When no timely objection is
filed, the court need only satisfy itself that there is no
clear error on the face of the record in order to accept
the recommendation.” Fed. R. Civ. P. 72(b), Advisory
Comm. Note (1983). For nondispositive matters, the
court may set aside the magistrate’s order only to the
extent that it is “clearly erroneous or contrary to law.”
Fed. R. Civ. P. 72(a).

IITI. ANALYSIS

Kirk has filed objections regarding (a) certain dis-
covery rulings made by the Magistrate Judge and (b)
the Magistrate Judge’s substantive holding that Kirk
presented insufficient evidence that she worked over-
time hours. Dkt. 64. The court will address each set of
objections in turn.
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A. Discovery Issues
1. Log In Records

On December 9, 2015, Kirk filed a motion to com-
pel, seeking records regarding when she logged into In-
vesco’s network or computers. Dkt. 36. On January 7,
2016, the Magistrate Judge granted Kirk’s motion but
required the documents to be produced at Kirk’s ex-
pense. Dkt. 41. On February 2, 2016, Kirk filed a mo-
tion for reconsideration of the Magistrate Judge’s
order after Invesco indicated that it would cost over
$1.13 million to produce these documents. Dkt. 45.
Kirk asked that Invesco be required to produce these
documents at its own expense. Id. On February 11,
2016, the Magistrate Judge heard oral argument on
the motion for reconsideration. Dkt. 52. At the hearing,
counsel for Invesco emphasized that, while Invesco
kept records of when a person logged into their system,
it kept no records of when a person logged out. Dkt. 65
at 8-9. The Magistrate Judge noted that the relevance
of documents showing when Kirk logged into Invesco’s
system was significantly diluted by the fact that there
were no records of when she logged out. Id. at 9. Ac-
cordingly, the Magistrate Judge found that the rele-
vance of the log in documents was not proportional to
the $1.13 million cost of production and denied Kirk’s
motion for reconsideration. Id. at 12.

In Kirk’s objections, Kirk re-asserts the argu-
ments she made in front of the Magistrate Judge and
requests that the court order Invesco to produce all of

Kirk’s log in records. Dkt. 64 at 3. Federal Rule of Civil
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Procedure 72 requires that a party object to a magis-
trate judge’s order on a nondispositive matter within
14 days. Fed. R. Civ. P. 72(a). A party “may not assign
as error a defect in the order not timely objected to.”
Id. Kirk’s objections were filed over three months after
the Magistrate Judge denied Kirk’s motion for recon-
sideration. Therefore, Kirk failed to timely object to the
Magistrate Judge’s holding. Further, the court agrees
with the Magistrate Judge’s determination that infor-
mation regarding when Kirk logged into Invesco’s sys-
tem, without any corresponding information regarding
when Kirk logged out of the system, is not sufficiently
probative to justify the $1.13 million cost of production.
Kirk’s objection is OVERRULED.

2. Computer Image

At the February 11, 2016 hearing on Kirk’s motion
for reconsideration, the following exchange occurred:

[KIRK]: Your Honor, can I ask about — I still
don’t know what happens to her work com-
puter. Can I be permitted to get her work com-
puter that she utilized at work and — because
I think that’s separate than a backup tape.

[THE MAGISTRATE JUDGE]: Iwould agree,
but a lot of times companies — you know, some-
one’s out the door, they wipe the computer. Do
you still have her computer in an unwiped
state?

[INVESCO]: 1 believe they have an image of

it.
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[THE MAGISTRATE JUDGE]: Okay. Then
give it to [Kirk].

Dkt. 65 at 12. On March 30, 2016, Invesco produced an
image of Kirk’s computer. Dkt. 64 at 3. Kirk objects
that the image Invesco produced violates the Magis-
trate Judge’s order because it was not a “true image”
of Kirk’s computer. Id. The image apparently contained
a “series of folders” but was missing “primary default
user data storage folders” and “the majority of system/
registry files commonly examined during device foren-
sic analyses.” Id. at 4.

The exchange at the February 11, 2016 hearing
merely indicates that Invesco had an image of Kirk’s
computer and would be required to produce it. There
was no discussion regarding what information that im-
age contained. Further, the Magistrate Judge made no
ruling regarding how the image should be produced or
what information she expected would appear on the
image. Therefore, the court has no basis to conclude
that the image produced by Invesco failed to comply
with the Magistrate Judge’s order. Further, the court
notes that Kirk did not attempt to inform the Magis-
trate Judge that her discovery order had allegedly
been violated. Rather, Kirk raised the issue for the first
time as an objection to the M&R. Kirk’s objection is
OVERRULED.

B. Evidence of Overtime Hours

Kirk objects to the Magistrate Judge’s conclusion
that Kirk has produced insufficient evidence at the
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summary judgment stage to establish that she ever
worked more than forty hours in a week. Kirk primar-
ily contends that (1) the M&R is inconsistent with Su-
preme Court precedent set forth in Anderson v. Mt.
Clemens Pottery Co.;(2) the M&R improperly finds that
Kirk’s testimony is insufficient evidence to support her
allegations that she worked overtime hours; and (3)
even if Kirk’s testimony is insufficient on its own,
Kirk’s testimony is effectively substantiated by her
emails, her GPS phone records, and her mother’s testi-
mony. Dkt. 64 at 2.

1. Anderson v. Mt Clements Pottery Co.

Kirk argues that the Magistrate Judge misapplied
Anderson v. Mt. Clements Pottery Co. by improperly
placing the burden on Kirk to prove the precise extent
of her uncompensated work. Dkt. 64 at 5-7. In Ander-
son, the Court explained the legal framework applica-

ble to claims for unpaid overtime compensation under
the FLSA:

An employee who brings suit under § 16(b) of
the Act for unpaid minimum wages or unpaid
overtime compensation, together with liqui-
dated damages, has the burden of proving
that he performed work for which he was not
properly compensated. The remedial nature of
this statute and the great public policy which
it embodies, however, militate against making
that burden an impossible hurdle for the em-
ployee. Due regard must be given to the fact
that it is the employer who has the duty under
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§ 11(c) of the Act to keep proper records of
wages, hours and other conditions and prac-
tices of employment and who is in position to
know and to produce the most probative facts
concerning the nature and amount of work
performed. Employees seldom keep such rec-
ords themselves; even if they do, the records
may be and frequently are untrustworthy. It
is in this setting that a proper and fair stand-
ard must be erected for the employee to meet
in carrying out his burden of proof.

When the employer has kept proper and accu-
rate records the employee may easily dis-
charge his burden by securing the production
of those records. But where the employer’s
records are inaccurate or inadequate and the
employee cannot offer convincing substitutes
a more difficult problem arises. The solution,
however, is not to penalize the employee by
denying him any recovery on the ground that
he is unable to prove the precise extent of un-
compensated work. Such a result would place
a premium on an employer’s failure to keep
proper records in conformity with his statu-
tory duty; it would allow the employer to keep
the benefits of an employee’s labors without
paying due compensation as contemplated by
the Fair Labor Standards Act. In such a situ-
ation we hold that an employee has carried
out his burden if he proves that he has in fact
performed work for which he was improperly
compensated and if he produces sufficient ev-
idence to show the amount and extent of that
work as a matter of just and reasonable infer-
ence. The burden then shifts to the employer
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to come forward with evidence of the precise
amount of work performed or with evidence to
negative the reasonableness of the inference
to be drawn from the employee’s evidence. If
the employer fails to produce such evidence,
the court may then award damages to the em-
ployee, even though the result be only approx-
imate.

328 U.S. 680, 686-88, 66 S. Ct. 1187 (1946), superseded
by statute on other grounds, Portal-to-Portal Act of
1947, Pub. L. No. 80-49, 61 Stat. 84, as recognized in
Integrity Staffing Sols., Inc. v. Busk, 135 S. Ct. 513
(2014). In following the Anderson framework, the court
must first determine whether Invesco kept “proper and
accurate records” of Kirk’s hours. The Magistrate
Judge found that Invesco’s records were inadequate
and inaccurate. Dkt. 60 at 10-12. Kirk testified that her
supervisor had told her that the time she recorded in
Invesco’s system did not matter because she was not
being paid by the hour. Dkt. 48, Ex. 20 at 210. There-
fore, Kirk testified that she “just randomly” put her
hours into the system. Id. Kirk explained that the sys-
tem was “not a true, you know, recording of anybody’s
hours . .. this is simply just to track how much is —
hours are spent on projects. It’s not meant to pay any-
body.” Id. at 211. Further, she stated that, by inputting
her time into the system, she was just “filling in num-
bers to make sure that management doesn’t get on a
report. Doesn’t have anything to do with how many
hours I'm actually working.” Id. at 212. Kirk’s testi-
mony leaves no question that the Magistrate Judge
correctly determined that Invesco’s records were
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inaccurate or inadequate. Further, the court notes that
the Magistrate Judge’s conclusion on this issue is con-
sistent with Kirk’s litigation position. See Dkt. 48 at 10
(Kirk’s brief) (arguing that Kirk’s testimony provided
evidence that Invesco’s records were inaccurate or in-
adequate).

Under Anderson, where the employer’s records are
inaccurate or inadequate, the employee then has the
burden to “produce[] sufficient evidence to show the
amount and extent of [her] work as a matter of just
and reasonable inference.” 328 U.S. at 687. Kirk is cor-
rect that this standard explicitly does not require her
to prove “the precise extent of uncompensated work.”
Id. However, at no point did the Magistrate Judge re-
quire Kirk to prove the precise extent of her uncom-
pensated work. Rather, consistent with Anderson, the
Magistrate Judge explicitly found that Kirk had failed
to meet her burden to produce sufficient evidence to
raise a “just and reasonable inference” that she worked
more than forty hours during any week of her employ-
ment. Dkt. 60 at 19. Because the Magistrate Judge
found that Kirk failed to meet her burden, the Magis-
trate Judge’s Anderson analysis was complete, and the
burden did not shift to Invesco. See Thegword v. Harris
Cty. Hosp. Dist., 555 F. App’x 372, 374 (5th Cir. 2014)
(explaining that the employee bears the initial burden
to produce sufficient evidence that she has performed
work for which she was not compensated). The court
finds nothing in the M&R that deviates from the
standard set forth in Anderson. Accordingly, Kirk’s ob-
jection is OVERRULED. The court will address the
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sufficiency of Kirk’s overtime evidence separately be-
low.

2. The Sufficiency of Kirk’s Testimony

Kirk argues that the Magistrate Judge incorrectly
found that Kirk’s testimony was insufficient to estab-
lish that she worked overtime hours. Dkt. 64 at 7-9.
Kirk contends that, in an FLSA misclassification case,
an employee’s mere testimony of overtime hours
worked is sufficient evidence to defeat an employer’s
motion for summary judgment. Id. at 9. In support of
this position, Kirk relies primarily on two, non-binding
district court cases. See Clark v. Centene Co. of Tex.,
L.P, 104 F. Supp. 3d 813 (W.D. Tex. 2015); Johnson v.
Big Lots Stores, Inc., 604 F. Supp. 2d 903 (E.D. La.
2009). Even assuming that these opinions stand for the
proposition that an employee’s unsubstantiated testi-
mony is sufficient evidence to survive summary judg-
ment, the court finds that the weight of authority does
not support this position.

In Thegword, plaintiff sued defendant for failure to
pay overtime wages in violation of the FLSA. 555 F.
App’x at 373. Plaintiff “estimate[d] from memory alone
that she worked approximately twelve hours of uncom-
pensated overtime a week.” Id. at 374. The district
court found that there was a “complete lack of evi-
dence, other than [plaintiff’s] unsubstantiated asser-
tions speculated from memory, to prove that she
actually worked overtime for which she was not com-
pensated.” Id. at 375. Therefore, the district court
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granted summary judgment to defendant. Id. On ap-
peal, the Fifth Circuit affirmed and explicitly agreed
with the district court’s holding that “an unsubstanti-
ated and speculative estimate of uncompensated over-
time does not constitute evidence sufficient to show the
amount and extent of that work as a matter of just and
reasonable inference.” Id. Other courts have similarly
held that a plaintiff’s unsubstantiated assertion that
she worked overtime hours is insufficient to satisfy her
evidentiary burden at the summary judgment stage.
See Dixon v. First Choice Messengers, Inc., No. 4:14-CV-
02895, 2016 WL 774680, at *3 (S.D. Tex. Feb. 29, 2016)
(Hoyt, J.) (holding that plaintiff’s “own unsubstanti-
ated assertions that she worked an estimated fifteen
hours of unpaid overtime per week” were insufficient
to raise a genuine issue of material fact for trial); Ot
v. Green Oaks SCC, LLC, No. 4:13-CV-816-A, 2015 WL
329216, at *3 (N.D. Tex. Jan. 23, 2015) (granting sum-
mary judgment to defendant on plaintiff’s FLSA claim
where plaintiff relied solely on her “admitted guess as
to how many overtime hours she worked”). Accord-
ingly, the court finds that Kirk’s testimony that she
worked sixty hours per week, unless properly substan-
tiated by other evidence, is insufficient to establish
that she performed overtime work for which she was
not compensated. Kirk’s objection is OVERRULED.

3. Kirk’s Additional Evidence

Kirk objects that, even if her testimony alone is
insufficient to avoid summary judgment, she pre-
sented other evidence that properly substantiates her
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testimony. Dkt. 64 at 10-11. Specifically, Kirk submit-
ted (1) a list of the dates and times when she sent
emails, (2) GPS phone records, indicating her location
during particular days, and (3) her mother’s deposition
testimony. The Magistrate Judge found that this evi-
dence was insufficient to substantiate Kirk’s testi-
mony. Dkt. 60 at 14-17. The court agrees.

Email Records. Kirk’s email records show that she
was working at certain particular moments. See Dkt.
48, Ex. 25. However, the fact that Kirk sent emails at
particular times does not raise a just and reasonable
inference that Kirk worked more than forty hours in
any given week. In fact, in reviewing Kirk’s email rec-
ords, the Magistrate Judge found that the records
could support no more than seventeen hours of work in
any particular week.

GPS Phone Records. Kirk submitted GPS phone
records, showing her location throughout the day, on
four days: December 9, 2013; April 21, 2014; September
11, 2014; March 10, 2015. Dkt. 48, Ex. 26. These rec-
ords suggest that Kirk was at work for particularly
long periods on these four days. However, as the Mag-
istrate Judge pointed out, none of these four days is in
the same week. Therefore, the records do not support
an inference regarding whether Kirk worked over forty
hours in those weeks.

Kirk’s Mother’s Deposition. Kirk’s mother testified
that she periodically saw Kirk working “on and off”
during evening hours and witnessed Kirk making
phone calls in the early morning. Dkt. 48, Ex. 27 at
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19-20, 39. She further testified that Kirk had not told
her how many hours per week she worked on average.
Id. at 21. Kirk’s mother could recall only “four or five
times” where she saw Invesco work on Kirk’s computer.
Dkt. 55, Ex. 3 at 38. The court agrees with the Magis-
trate Judge that, although this testimony indicates
that Kirk occasionally worked from home beyond nor-
mal business hours, it is not sufficiently specific to al-
low the court to infer that Kirk worked over forty hours
in any given week.

The court finds that Kirk’s additional evidence is
insufficient to substantiate her testimony that she

worked overtime hours. Kirk’s objection is OVER-
RULED.

On a de novo review of the record, the court finds
that Kirk has failed to produce sufficient evidence to
raise a just and reasonable inference that she per-
formed work for which she was not properly compen-
sated. The court finds that Kirk’s objections to the
M&R are without merit. Accordingly, Kirk’s objections
are OVERRULED and the M&R is ADOPTED IN
FULL.

IV. CONCLUSION

Kirk’s objections (Dkt. 64) are OVERRULED, and
the M&R (Dkt. 60) is ADOPTED IN FULL. Kirk’s mo-
tion for partial summary judgment (Dkt. 38) is DE-
NIED. Invesco’s motion for summary judgment (Dkt.
43) is GRANTED. Kirk’s claims are DISMISSED
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WITH PREJUDICE. A final judgment will issue con-
sistent with this opinion.

Signed at Houston, Texas on August 18, 2016.

/s/ Gray H. Miller
Gray H. Miller
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

CHERYL KIRK, §
Plaintiff, §
3 CIVIL ACTION NO.
v : H-15-833
INVESCO, LTD., s
Defendant. §

MEMORANDUM AND RECOMMENDATION
(Filed May 4, 2016)

Pending before the court! are Plaintiff’s Motion for
Partial Summary Judgment (Doc. 38) and Defendant’s
Motion for Summary Judgment (Doc. 43). The court
has considered the motions, the responses, replies, sur-
replies, the evidence, and the applicable law. For the
reasons set forth below, the court RECOMMENDS
that Plaintiff’s motion be DENIED and Defendant’s
motion be GRANTED.

! This case was referred to the undersigned magistrate judge
pursuant to 28 U.S.C. § 636(b)(1)(A) and (B), the Cost and Delay
Reduction Plan under the Civil Justice Reform Act, and Federal
Rule of Civil Procedure 72. See Doc. 21.
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I. Case Background

Plaintiff filed this case under the provisions of the
Fair Labor Standards Act? (“FLSA”) against her then-
current employer.

Plaintiff began working for Defendant, an asset
management firm, as a contract worker in October
2010.2 Defendant hired Plaintiff on April 15, 2011, as
the IT (Information Technology) Training Manager
and paid her a salary of $80,000 per year, plus bo-
nuses.* Defendant classified Plaintiff as an exempt em-
ployee under the terms of the FLSA.5 Lisa Soanes,
Defendant’s Head of IT Risk and Controls, Software
Compliance, and IT Training, became Plaintiff’s super-
visor sometime in 2012 or 2013.¢

Plaintiff filed this action on March 31, 2015,
against Invesco, Inc.; Invesco, Ltd.; and Invesco Advis-
ers, Inc.” A few weeks later, Plaintiff filed a Notice of
Dismissal as to Invesco, Inc., and Invesco Advisors,

2 See 29 U.S.C. §§ 201-219.

3 See Doc. 42-1, Ex. A to Def.’s Resp. to Pl.’s Mot. for Partial
Summ. J., Lisa Soanes’ (“Soanes”) 30(b) (6) Dep. p. 22; Doc. 42-2,
Ex. B to Def’s Resp. to Pl.’s Mot. for Partial Summ. J., P1.’s Dep.
p- 55; Doc. 43-2, Ex. B to Def.’s Mot. for Summ. J., Pl.’s Dep. p.
206.

4 Doc. 42-2, Ex. B to Def’s Resp. to Pl’s Mot. for Partial
Summ. J., Pl.’s Dep. pp. 80-81, 185-86.

5 See Doc. 38-7, Ex. 7 to Pl.’s Mot. for Partial Summ. J., Def’s
Resps. to P1.’s 1st Set of Interrogs. No. 1.

6 See Doc. 42-3, Ex. C to Def.’s Resp. to P1.’s Mot. for Partial
Summ. J., Soanes’ Dep. pp. 6, 42.

7 See Doc. 1, Compl.
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Inc.® She simultaneously filed an amended complaint
to reflect the dismissal of those two defendants.®

Plaintiff’s only alleged cause of action is a viola-
tion of the FLSA’s requirements on overtime compen-
sation.!® Plaintiff alleged that Defendant misclassified
her as an exempt employee, thereby illegally depriving
her of overtime pay.!' Plaintiff requested unpaid over-
time wages and FLSA liquidated damages, as well as
attorneys’ fees and costs.!? Plaintiff also requested a
court order requiring Defendant to pay Plaintiff over-
time in the future.?

The court held two discovery conferences before
referring the case to the undersigned.'* After referral,
the court held several more discovery conferences.’s In
the meantime, Defendant terminated Plaintiff’s em-
ployment on October 15, 2015, “for a series of e-mails

8 See Doc. 3, Notice of Dismissal.
9 See Doc. 4, Pl.’s 1st Am. Compl.
10 See id. pp. 2, 5-6.

1 See id. p. 5.

12 See id. p. 6.

13 See id.

14 See Doc. 13, Min. Entry Dated Sept. 1, 2015; Doc. 18, Min.
Entry Dated Oct. 14, 2015; Doc. 21, Order Dated Oct. 28, 2015.

15 See Doc. 28, Min. Entry Dated Nov. 3, 2015; Doc. 34, Min.
Entry Dated Nov. 18, 2015; Doc. 40, Min. Entry Dated Jan. 7, 2016;
Doc. 51, Min. Entry Dated Feb. 11, 2016.
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and performance issues that occurred previously and
leading up to that day.”*¢

In late December 2015, Plaintiff initiated disposi-
tive-motion practice with the filing of the pending Mo-
tion for Partial Summary Judgment.!” Defendant
followed suit with the filing of the pending Motion for
Summary Judgment.’® During the course of briefing
the motions, the parties attempted mediation but were
unsuccessful in resolving the suit.?

The briefing is complete, and the court now ad-
dresses the two pending dispositive motions. Plaintiff
seeks the following three rulings: (1) that she was mis-
classified as an exempt employee; (2) that Defendant
did not act in good faith in classifying her as exempt,
resulting in liability for liquidated damages in the
same amount as actual damages; and (3) that Plaintiff
is entitled to actual damages for unpaid overtime work
in an amount calculated pursuant to the time-and-a-
half method rather than the fluctuating-workweek
(“FWW?”) method.

Defendant argues that it properly classified Plain-
tiff as exempt under the administrative exemption. De-
fendant further argues, should the court find a fact
issue as to Plaintiff’s exempt status: (1) that it acted
in good faith; (2) that the FWW method applies to

16 Doc. 48-5, Ex. 21 to Pl.’s Resp. to Def’s Mot. for Summ. J.,
Soanes’ Dep. p. 29.

17 See Doc. 38, Mot. for Partial Summ. J.
18 See Doc. 43, Mot. for Summ. J.
1 See Doc. 53, Alt. Dispute Resolution Mem.
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calculate overtime damages; (3) that Plaintiff produced
no evidence that Defendant acted willfully, thus limit-
ing the statute of limitations to two years; and (4) that
Plaintiff produced insufficient evidence to establish
that she worked any hours for which she was not fully
compensated.

At the core level, this is a suit for unpaid overtime
compensation. The parties disagree on a number of
preliminary and ancillary issues including whether
Plaintiff is even entitled to overtime pay at all and, if
so, at what rate and in what amount. However, none of
those issues matter if Plaintiff has failed to produce
sufficient, competent summary judgment evidence to
raise a fact issue on whether she worked more than
forty hours in any week during her employment. The
court begins and, as it happens, ends with the issue of
overtime evidence.?

II. Summary Judgment Standard

Summary judgment is warranted when the evi-
dence reveals that no genuine dispute exists on any
material fact and the moving party is entitled to judg-
ment as a matter of law. Fed. R. Civ. P. 56(a); Celotex
Corp. v. Catrett, 477 U.S. 317, 322 (1986); Stauffer v.
Gearhart, 741 F.3d 574, 581 (5th Cir. 2014). A material

20 Because the court does not reach any of the other argu-
ments, the court does not need to consider evidence relevant only
to those arguments. As a result, the court OVERRULES AS
MOOT the parties’ objections to the admissibility of Plaintiff’s
2012, 2013, and 2014 performance reviews and the first page of
Marguerite Novak’s 2010 performance review.
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fact is a fact that is identified by applicable substantive
law as critical to the outcome of the suit. Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Ameristar
Jet Charter, Inc. v. Signal Composites, Inc., 271 F.3d
624, 626 (5th Cir. 2001). To be genuine, the dispute re-
garding a material fact must be supported by evidence
such that a reasonable jury could resolve the issue in
favor of either party. See Royal v. CCC & R Tres Arbo-
les, L.L.C., 736 F.3d 396, 400 (5th Cir. 2013) (quoting
Anderson, 477 U.S. at 248).

The movant must inform the court of the basis for
the summary judgment motion and must point to rel-
evant excerpts from pleadings, depositions, answers to
interrogatories, admissions, or affidavits that demon-
strate the absence of genuine factual issues. Celotex
Corp., 477 U.S. at 323; Topalian v. Ehrman, 954 F.2d
1125, 1131 (5th Cir. 1992). The movant may meet this
burden by demonstrating an absence of evidence in
support of one or more elements of the case for which
the nonmovant bears the burden of proof. See Celotex
Corp., 477 U.S. at 322; Exxon Corp. v. Oxxford Clothes,
Inc., 109 F.3d 1070, 1074 (5th Cir. 1997).

If the moving party carries its burden, the non-
movant may not rest on the allegations or denials in
his pleading but must respond with evidence showing
a genuine factual dispute. Stauffer, 741 F.3d at 581
(citing Hathaway v. Bazany, 507 F.3d 312, 319 (5th Cir.
2007)). Conclusory allegations, unsubstantiated asser-
tions, improbable inferences, unsupported speculation,
or only a scintilla of evidence will not carry this bur-
den. Brown v. City of Hous., Tex., 337 F.3d 539, 540-41
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(5th Cir. 2003). If the evidence would not allow a rea-
sonable jury to decide the dispute in favor of the non-
movant, the dispute is not genuine. See Scott v. Harris,
550 U.S. 372, 380 (2007) (citing Matsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986)).

When the parties file cross-motions for summary
judgment, the court must “review each party’s mo-
tion[] independently, viewing the evidence and infer-
ences in the light most favorable to the nonmoving
party.” Tidewater Inc. v. United States, 565 F.3d 299,
302 (5th Cir. 2009) (quoting Ford Motor Co. v. Tex. Dept
of Transp., 264 F.3d 493, 499 (5th Cir. 2001)). The suc-
cessful movant will carry its “burden of establishing
that no genuine issue of material fact exists and that
it is entitled to judgment as a matter of law.” Shaw
Constructors v. ICF Kaiser Eng’rs, 395 F.3d 533, 538-
39 (5th Cir. 2004).

III. Analysis

The FLSA generally requires employers to com-
pensate employees at a rate of not less than one and
one-half times the regular hourly rate for the hours
worked in excess of forty per week. See 29 U.S.C.
§ 207(a) (1); Coffin v. Blessey Marine Seruvs., Inc., 771
F.3d 276, 279 (5th Cir. 2014). An action for unpaid over-
time compensation requires proof of: (1) “an employer-
employee relationship during the unpaid overtime
periods claimed;” (2) FLSA coverage of the plaintiff’s
activities; (3) the employer’s violation of the FLSA’s
overtime wage requirements; and (4) the amount of
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overtime compensation owed. Johnson v. Heckmann
Water Res. (CVR), Inc., 758 F.3d 627, 630 (5th Cir.
2014). An FLSA plaintiff bears the burden of proof on
all elements of her claim. Samson v. Apollo Res., Inc.,
242 F.3d 629, 636 (5th Cir. 2001).

“An employee bringing an action pursuant to the
FLSA, based on unpaid overtime compensation, must
first demonstrate that she has performed work for
which she alleges she was not compensated.” Thegword
v. Harris Cty. Hosp. Dist., 555 F. App’x 372, 374 (5th Cir.
2014) (unpublished) (quoting Harvill v. Westward
Commc’ns, LLC, 433 F.3d 428, 441 (5th Cir. 2005)). A
plaintiff may rely on the employer’s records if they are
“proper and accurate” or, if the records are “inaccurate
or inadequate,” may produce “sufficient evidence to
show the amount and extent of that work as a matter
of just and reasonable inference.” Rosales v. Lore, 149
F. App’x 245, 246 (5th Cir. 2005) (unpublished) (quoting
Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 687
(1946)); see also Thegword, 555 F. App’x at 374.

If the plaintiff carries her burden, the burden
shifts to the employer to produce either “evidence of
the precise amount of work performed” or evidence
that counters the reasonableness of drawing an infer-
ence in favor of the plaintiff. Thegword, 555 F. App’x at
374 (quoting Harvill, 433 F.3d at 441); Rosales, 149 F.
App’x at 246 (Anderson, 328 U.S. at 687-88). The em-
ployer’s failure to meet the shifted burden results in
an award of damages to the plaintiff, even if the
amount of the award is only approximate. Thegword,
555 F. App’x at 374 (quoting Harvill, 433 F.3d at 441).
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Recently, the Fifth Circuit decided an appeal that
is instructive here. In Fairchild v. All Am. Check Cash-
ing, Inc., 815 F.3d 959, 963, 964 (5th Cir. 2016), the
plaintiff sought payment for overtime hours that she
allegedly worked during two periods when she was
classified as an hourly employee. The employer’s poli-
cies prohibited hourly employees from working over-
time without prior approval and required that all
employees accurately report the hours they worked in
its timekeeping system. Id. at 963. The plaintiff nei-
ther sought authorization to work the overtime in
question nor reported it through her employer’s time-
keeping system. Id. at 965. In fact, according to her tes-
timony, she intentionally did not report the
unauthorized overtime because her employer prohib-
ited it. Id.

The district court did not accept the plaintiff’s as-
sertion, as to the first period claimed, that her em-
ployer had knowledge that she worked overtime on the
basis of computer usage reports. Id. The plaintiff did
not offer computer usage reports in support of the
hours she allegedly worked during the second period,
and the district court found that the only evidence of
overtime work was her own unsubstantiated testi-
mony. See id.

The Fifth Circuit affirmed, stating that the plain-
tiff could not prevail on the overtime claim for hours
that she deliberately failed to report in violation of her
employer’s policy and that her employer had no reason
to believe she had worked. See id. The Fifth Circuit
also found that the district court did not clearly err in
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finding that the plaintiff failed to produce sufficient ev-
idence that she had worked any overtime. See id. On
the insufficiency of evidence, the Fifth Circuit com-
pared the case to IThegword, an unpublished case in
which the court had found that “unsubstantiated as-
sertions speculated from memory” were not enough to
sustain an overtime claim. See id. (quoting Thegword,
555 F. App’x at 375). In the Thegword opinion, the Fifth
Circuit agreed with the district court that “an unsub-
stantiated and speculative estimate of uncompensated
overtime does not constitute evidence sufficient to
show the amount and extent of that work as a matter
of just and reasonable inference.” Thegword, 555 F.
App’x at 375.

Here, Defendant moved for summary judgment in
its favor on the basis that Plaintiff cannot prove that
she performed work for which she was not properly
compensated. Defendant submitted time records for
the weeks of March 25, 2013, through February 8,
2015, and most of the following weeks through June 7,
2015.%! By the court’s count, the records report work
hours for 112 weeks.?? They record more than forty but
less than fifty hours of work during forty-one weeks,
fifty or more but less than sixty during twenty-one
weeks, and sixty or more during nine weeks.?

21 See Doc. 43-5, Ex. E to Def’s Mot. for Summ. J., Pl.’s time
records.

22 See id.
28 See id.
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Plaintiff takes issue with the Defendant’s time
records, alleging that they are not accurate and they
are not complete. On the first issue, Plaintiff contends
that Defendant’s time records were not accurate and
underreported the hours that she worked. Plaintiff’s
deposition testimony leaves no question that the rec-
ords were inaccurate.

Plaintiff testified that, when she transitioned
from contract worker to IT Training Manager, her
then-supervisor, David Jordan (“Jordan”) told her,
“Your time is not going to be billed back to any projects
or you're not going to be working really on any projects,
so it doesn’t really matter what you put in there.”*
Later in her deposition, she reiterated that she was
told that it did not matter what category or task she
selected or how many hours she reported in the time-
keeping system because she was a manager and was
not being paid by the hour.?®

Although she was aware, at least from the begin-
ning of 2014, that she was required to report accu-
rately the time she worked, she admitted that she “just
randomly” put in how many hours she had worked, for
some weeks less than forty and for others forty or
more.?® She further impeached the accuracy of her time
reporting:

24 Doc. 48-4, Ex. 20 to Pl.’s Resp. to Def.’s Mot. for Summ. J.,
PL’s Dep. p. 206.

% See id. p. 210.

26 See id. pp. 210; Doc. 43-2, Ex. B to Def.’s Mot. for Summ. J.,
Pl.’s Dep. pp. 220-22.
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This is not a true, you know, recording of any-
body’s hours. This is just a project manage-
ment tracking system. These don’t get fed into
the, the time and attendance program that ac-
tually pays people. So this is simply just to
track how much is — hours are spent on pro-
jects. It’s not meant to pay anybody.

Again to me this is, this is me filling in num-
bers to make sure that management doesn’t
get on a report [sic]. Doesn’t have anything to
do with how many hours I'm actually work-
ing.?’

Because Plaintiff’s time reporting “[did not] have
anything to do with how many hours [she] actually
work[ed],”?® none of the records are reliable, not even
for the weeks in which she reported working more than
forty hours. Even though Plaintiff estimated that she
worked “more than sixty hours a week on average,” she
was unable even to verify the accuracy of the few sixty-
plus-hour weeks (nine out of 112) that she did report.?
In fact, she testified, “I couldn’t tell you whether
they’re accurate or not based upon — I think they would
be closer than the previous time.”®° Therefore, by her

27 Doc. 48-4, Ex. 20 to Pl.’s Resp. to Def.’s Mot. for Summ. J.,
Pl’s Dep. pp. 211-12.

% Id. p. 212.
2 See id. pp. 206, 210-12.

30 Id. p. 211; see also Doc. 43-2, Ex. B to Def.’s Mot. for Summ.
d., Pl’s Dep. p. 218 (stating that “they may not be entirely accu-
rate”). Plaintiff explained that she had a reason other than accu-
racy for reporting more hours: she wanted to alert her supervisor



37a

own doing and according to her own admission, the
time records were completely inaccurate.

With regard to their completeness, Plaintiff ar-
gues that the relevant time frame is March 31, 2012,
through October 15, 2015, not March 25, 2013,
through June 7, 2015. The court assumes Plaintiff is
correct and considers all evidence of the hours she
worked during the longer period. Because the submit-
ted time records are incomplete,® they are inadequate
as well as inaccurate. Having successfully established
that Defendant’s time records are both inaccurate and
inadequate, Plaintiff bears the burden of producing
“sufficient evidence to show the amount and extent of
[her] work as a matter of just and reasonable infer-
ence.” Thegword, 555 F. App’x at 374; Rosales, 149 F.
App’x at 246.

The evidence includes a few statements about
Plaintiff’s working hours. Jordan testified that he did
not instruct Plaintiff on what her working hours

that she was performing the work of two employees. See Doc. 48-
4, Ex. 20 to P1.’s Resp. to Def.’s Mot. for Summ. J., P1.’s Dep. p. 210.

31 According to Plaintiff, the relevant time period began
three years prior to the filing of the suit. This is based on her as-
sertion that Defendant acted willfully in misclassifying her posi-
tion as exempt. Although the court does not enter a ruling on
willfulness, the court assumes, for purposes of this memorandum,
that a three-year statute of limitations applies.

32 For the time period following the week of June 7, 2015,
Plaintiff stopped submitting time sheets. See Doc. 43-1, Ex. A to
Def’s Mot. for Summ. J., Soanes’ Dep. p. 19; Doc. 48-8, Ex. 24 to
P1l.’s Resp. to Def.’s Mot. for Summ. J., Final Written Warning p. 2.
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should be when she became the IT Training Manager.3?
Soanes, who followed Jordan as Plaintiff’s supervisor,
stated in a July 2015 Performance Improvement Plan
that Plaintiff had worked from home without inform-
ing Soanes, which was unacceptable, but that working
from home was acceptable with advance approval.?* At
her deposition, Plaintiff testified that her office hours
varied, depending on her training responsibilities.?’

Plaintiff intimated, in her deposition testimony,
that she could verify the hours she worked by compar-
ing the time sheets with her calendar.?® When asked
whether she had done so, Plaintiff responded, “I don’t
think I did, no.”” Regardless, Plaintiff did not submit
her calendar or any evidence of hours worked based on
documentation in her calendar. Rather, as evidence of
the hours she actually worked, Plaintiff submitted a
list of the dates and times at which she sent emails,*®
four GPS (global positioning system) timelines,?® and

3 See Doc. 42-4, Ex. D to Def’s Resp. to P1.’s Mot. for Partial
Summ. J., Jordan’s Dep. p. 33.

34 See Doc. 48-7, Ex. 23 to P1.’s Resp. to Def’s Mot. for Summ.
J.p. 3.

3 See Doc. 42-2, Ex. B to Def.’s Resp. to P1.’s Mot. for Partial
Summ. J., Pl.’s Dep. p. 196.

36 See Doc. 43-2, Ex. B to Def’s Mot. for Summ. J., Pl.’s Dep.
p. 219.

3 Id.

38 See Doc. 48-9, Ex. 25 to P1.’s Resp. to Def’s Mot. for Summ.
J., Email List.

39 See Doc. 48-10, Ex. 26 to P1.’s Resp. to Def.’s Mot. for Summ.
dJ., Timelines.
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the deposition testimony of her mother.*® Defendant
challenges the admissibility of all three of these exhib-
its. Defendant argues that the first two exhibits are not
authenticated, contain hearsay, and are not relevant
and that the third includes testimony that was not
based on personal knowledge.

Although Plaintiff did not provide an affidavit to
authenticate the first two exhibits, the court finds that
the issue could be resolved quite easily. The list and the
timelines appear to be created and/or generated by
Plaintiff, and she should be able to affirm that they are
what she claims them to be. See Fed. R. Evid. 901(a).
The list and timelines do not contain hearsay, as they
are submitted to indicate hours worked rather than
the actual truth of their contents. See Fed. R. Evid.
801(c). They are relevant to the amount and extent of
Plaintiff’s work. See Fed. R. Evid. 401. Plaintiff’s
mother’s deposition testimony is admissible with re-
gard to her personal observations, but all speculations
therein are not competent summary judgment evi-
dence. Defendant’s objections to the email list and
timelines are OVERRULED. Defendant’s objections
to Plaintiff’s mother’s deposition testimony is [sic]

The court turns to the content of these exhibits.
The email list included five groups of consecutive days
during which Plaintiff sent emails over certain time

40 See Doc. 48-11, Ex. 27 to P1.’s Resp. to Def.’s Mot. for Summ.
dJ., Nancy Kirk’s Dep. Excerpts.



40a

periods.*! The first set covered the dates September 18
and 19, 2013.%2 On those days, the email times spanned
six hours and one hour and forty-one minutes respec-
tively.*> The second set covered March 15, 2014, to
March 17, 2014, and included a Saturday and a Sun-
day.** The email times spanned one hour and thirty-
two minutes on Saturday, about two hours on Sunday,
and about three hours and forty-five minutes on Mon-
day.#

The third set covered Friday, Saturday, and Sun-
day, August 8, 2014, through August 10, 2014.%¢ The
email times spanned thirty-nine minutes on Friday, six
hours and thirty-nine minutes on Saturday, and just
under ten hours on Sunday.*” The fourth set covered
November 5, 2014, through November 6, 2014, and in-
cluded blocks of email time that together totaled six
hours and eleven minutes for the two days.*® The fifth
set covered May 4, 2015, through May 5, 2015, and in-
cluded blocks of email time that together totaled about
twelve hours for the two days.*®

41 See Doc. 48-9, Ex. 25 to P1.’s Resp. to Def’s Mot. for Summ.
dJ., Email List.

42 See id. p. 5.
43 See id.
4 See id. p. 4.
4 See id.
46 See id. p. 3.
47 See id.
48 See id. p. 2.
4 Seeid. p. 1.
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The times recorded for sent emails during those
sets of dates were not all during typical business hours.
However, nothing indicates that Plaintiff did any other
work on these days and nothing rules out that she ad-
justed the hours she worked on other days to compen-
sate for early morning, evening, or weekend hours
worked. The total number of hours for each set of con-
secutive days did not even come close to forty hours, a
weekly prerequisite for working overtime. In fact, the
most hours recorded in any of the sets were a little
more than seventeen.

Similarly, the GPS timelines are snapshots of sin-
gle days and hardly suggest that Plaintiff worked more
than forty hours in any given week. The timeline dates
are Monday, December 9, 2013; Monday, April 21, 2014,
Thursday, September 11, 2014; and Tuesday, March 10,
2015.%° They suggest that Plaintiff was at “Work” for
thirteen hours and thirty-eight minutes, eleven hours
and fourteen minutes, eleven hours and twenty-four
minutes, and seven hours and eleven minutes respec-
tively.®® None of these days are in the same week as
any of the other three or as any of the dates on the
email list. Evidence of one long work day on its own
does not allow an inference of a workweek in excess of
forty hours.

Not only do these two exhibits fail to raise the
question whether Plaintiff worked more than forty

50 See Doc. 48-10, Ex. 26 to P1.’s Resp. to Def.’s Mot. for Summ.
dJ., Timelines.

51 See id.
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hours in any week, collectively they cover only nine
weeks out of the 185 weeks Plaintiff claims to be the
relevant period. No reasonable jury could draw the
conclusion from this evidence that Plaintiff worked
sixty hours per week on average. Moreover, Plaintiff
admitted in her deposition that knowing when the first
and last emails were sent would not account for
breaks, lunch, doctor appointments, and any other pe-
riods when she was not working during the day.*?

The final piece of evidence Plaintiff offers in sup-
port of her claim that she worked more than forty
hours a week is the deposition testimony of her mother,
Nancy Kirk (“Nancy”).?® Nancy testified that she ob-
served Plaintiff working periodically during visits to
Nancy’s home on weekday evenings.’® Nancy esti-
mated that Plaintiff would appear to be working on
and off from 7:00 p.m. to 11:00 p.m. or midnight.5
Plaintiff also used Nancy’s land-line telephone on oc-
casion for conference calls in the early morning
hours.5¢

Nancy admitted that Plaintiff never told her how
many hours per week on average that she worked and
that Nancy had no way of knowing whether Plaintiff

52 See Doc. 43-2, Ex. B to Def’s Mot. for Summ. J., Pl.’s Dep.
pp- 212-14.

5 See Doc. 48-11, Ex. 27 to P1.’s Resp. to Def.’s Mot. for Summ.
dJ., Nancy Kirk’s Dep.

54 See id. pp. 19-20.

% See id. p. 20.

5 See id. pp. 38-39.
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took any personal time when she was working at De-
fendant’s offices.5” Nancy said that Plaintiff emailed to
notify Nancy when Plaintiff got home late from the of-
fice.”® Nancy also admitted that she did not have per-
sonal knowledge of what Plaintiff was doing when she
was on the computer at Nancy’s house, having actually
seen identifiable work on the computer screen only
four or five times.® Nancy said that she would walk
into the room of her house where Plaintiff was on the
computer or telephone “off-and-on.”®

Nancy’s testimony supports a finding that Plain-
tiff worked outside of normal business hours and
worked away from the office at times. However, it lacks
the specificity necessary to determine when those
hours may have put her over forty hours of work in any
given week. To extrapolate that Plaintiff worked any
overtime, much less twenty hours of overtime per
week, from Nancy’s testimony is purely to speculate.

Plaintiff’s attempt at reconstructing the actual
hours she worked fails. Her snapshots of hours worked
on a few days and her mother’s observations of Plain-
tiff on unspecified evenings and mornings does not
lead to a just and reasonable inference that Plaintiff
worked more than forty hours during any week of her

57 See id. p. 21; Doc. 55-3, Ex. 3 to Def’s Reply in Support of
its Mot. for Summ. J., Nancy’s Dep. pp. 40-41.

%8 See Doc. 55-3, Ex. 3 to Def’s Reply in Support of its Mot.
for Summ. J., Nancy’s Dep. p. 40.

59 See id. pp. 37-38.
60 Id. p. 37.
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employment. Therefore, Plaintiff cannot maintain her
suit for the payment of overtime work. As this recom-
mendation is dispositive of the case, the court need not
address the other disputes of the parties.

IV. Conclusion

Based on the foregoing, the court RECOM-
MENDS that Plaintiff’s motion be DENIED and De-
fendant’s motion be GRANTED.

The Clerk shall send copies of this Memorandum
and Recommendation to the respective parties who
have fourteen days from the receipt thereof to file writ-
ten objections thereto pursuant to Federal Rule of Civil
Procedure 72(b) and General Order 2002-13. Failure to
file written objections within the time period men-
tioned shall bar an aggrieved party from attacking the
factual findings and legal conclusions on appeal.

The original of any written objections shall be filed
with the United States District Clerk electronically.
Copies of such objections shall be mailed to opposing
parties and to the chambers of the undersigned, 515
Rusk, Suite 7019, Houston, Texas 77002.

SIGNED in Houston, Texas, this 4th day of April,
2016.

/s/ Nancy Johnson
U.S. MAGISTRATE JUDGE
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 16-20601

CHERYL KIRK,
Plaintiff-Appellant

V.

INVESCO, LIMITED,
Defendant-Appellee

Appeal from the United States District Court for the
Southern District of Texas, Houston

ON PETITION FOR REHEARING EN BANC
(Filed Aug. 23, 2017)
(Opinion 7/6/17,5Cir., __,_ F3d_ )

Before KING, PRADO, and SOUTHWICK, Circuit
Judges.

PER CURIAM:

(v') Treating the Petition for Rehearing En Banc as a
Petition for Panel Rehearing, the Petition for
Panel Rehearing is DENIED. No member of the
panel nor judge in regular active service of the
court having requested that the court be polled on
Rehearing En Banc (FED R. App. P. and 5TH CIR.
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R. 35), the Petition for Rehearing En Banc is DE-
NIED.

( ) Treating the Petition for Rehearing En Banc as a
Petition for Panel Rehearing, the Petition for
Panel Rehearing is DENIED. The court having
been polled at the request of one of the members
of the court and a majority of the judges who are
in regular active service and not disqualified not
having voted in favor (FED R. App. P. and 5TH CIR.
R. 35), the Petition for Rehearing En Banc is DE-
NIED.

ENTERED FOR THE COURT:

/s/ Edward C. Prado
UNITED STATES CIRCUIT JUDGE




