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QUESTION(S) PRESENTED

Whether or Not the Appellate Court Erred in affirming the District Court in its instruction to the jury as to drug
quantity by failing to have the jury find the amount that Simmons allegedly conspired to distribute or the amount
reasonably foreseeable to her based upon her particular conspiratorial agreement.
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Whether or not the Appeliate Court Erred in affirming the District Court in its decision to find that Simmons had
constructive possession of the firearm resulting in a U.S.S.G. Section 2D1.1(b)(1) enhancement.
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
the petition and is

to

[ 1 reported at : ; Or,
[ ] has been designated for publication but is not yet reported; or,
[x] is unpublished.

The opinion of the United States district court zippears at Appendix
the petition and is

to

[ ] reported at | 5 or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merlts appears at
Appendix to the petition and is

[ ] reported at ; or,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the court
" appears at Appendix to the petition and is

[ ] reported at . ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[X] For cases from federal courts:

- The date on which the United States Court of Appeals decided my case
was _August 18, 2017

[x] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: ‘ , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



STATEMENT OF THE CASE

1. Indictment and Superseding Indictment. On October 8, 2014, Miss Simmons’
co-defendant Mr. Willis was charged with Counts 1-4 of a nine count indictment returned
by a grand jury in the Northern District of Indiana. Count 1 charged Mr. Willis with
conspiring along with eight other named defendants, Jordan Gutowski, Tyquian Dinkins,
Tracy West, Brandon Heuer, Nathan Mougros, Derrick Penwell, Brittany Lemond, and
James Jones to distribute over one-hundred (100) grams of heroin beginning around 2009
and through October 2014 in violation of 21 U.S.C. § 841.

. Count 2 charged Mr. Willis and two other named defendants with distributing
heroin on January 11, 2011 in violation of 21 U.S.C. § 841(a)(1).

Count 3 charged Mr. Willis with distributing heroin on January 18, 2011, in
violation of 21 U.S.C. § 841(a)(1). Count 4 charged Mr. Willis with distributing heroin
on September 9, 2014, in violation of 21 U.S.C. § 841(a)(1).

On May 14, 2015, a six-count superseding indictment was filed against Mr.
Willis. The only named defendants in the superseding indictment were Antwon Willis
and Ericka Simmons. Ericka Simmons was not named in the original indictment.

Count 1 reads as follows: From an unknown date in 2009, up to and including
October 2014, in the Northern District of Indiana and elsewhere,
ANTWON WILLIS AKA YELLOW AKA BOBBY (01),
defendants herein, knowingly and intentionally combined, conspired,
confederated and agreed with other persons known and unknown to
the grand jury, to commit one or more offenses against the United
States, to wit: to distribute controlled substances including a mixture
or substance which contained heroin, a Schedule I controlled
substance, over 100 grams, in violation of Title 21, United States Code,
Section 841(a)(D).

*Count 2 of the superseding indictment charged Mr. Willis with distributing
heroin on January 11, 2011 in violation of 21 U.S.C. § 841(a)(1). Count 2
of the superseding indictment included the same date and allegations as Count 2 of the
original indictment, except the superseding indictment did not specifically name any co-
defendants.

Count 3 of the superseding indictment charged Mr. Willis with distributing
heroin on January 18, 2011, in violation of 21 U.S.C. § 841(a)(1). Count
3 of the superseding indictment mirrored Count 3 of the original indictment.

Count 4 of the superseding indictment charged Mr. Willis with distributing
heroin on August 29, 2014, in violation of 21 U.S.C. § 841(a)(1).
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Count 4 of the superseding indictment was a new allegation and not included in the
original indictment.

Count 5 of the superseding indictment charged Mr. Willis with distributing
heroin on September 1, 2014, in violation of 21 U.S.C. § 841(a)(1). Count 5 of the
superseding indictment was a new allegation and not included in the original indictment.

Count 6 of the superseding indictment charged Mr. Willis with distributing
heroin on September 9, 2014, in violation of 21 U.S.C. § 841(a)(1). Count
6 of the superseding indictment mirrored Count 4 in the original indictment.
2. Antwon Willis’s Motion to Dismiss Counts 2-6 of the superseding indictment.

On October 27, 2015, Mr. Willis filed a motion to dismiss Counts 2-6 based on
improper venue. Mr. Willis argued that the heroin transactions that formed the basis of
Counts 2-6 occurred in the 1llinois, not the Northern District of Indiana. The Government
conceded that Counts 2-6 occurred in
Illinois and agreed to dismiss Counts 2-6. On November 17, 2015,
the Court granted the Government’s motion to dismiss.

The defendants were tried together and the jury trial proceeded solely on
Count 1 of the superseding indictment.

3. Jury Selection
The trial for Antwon Willis and Ericka Simmons began on February 1, 2016.

4. Trial testimony and evidence.

The Government called 20 witnesses at trial. These witnesses included DEA
agents, police officers, detectives, a property rental manager, and various heroin users
who testified they purchased heroin from Mr. Willis and Ms. Simmons. None of the
witnesses testified that they had any business dealings with Ms Simmons, with the
exception of Brittney Lemond, Derrick Penwell, and Matt Fletcher.

Brittney Lemond testified for the Government that she plead guilty to
conspiracy to distribute heroin in October 2014. Ms. Lemond
began using heroin in late 2009. She was living in Michigan City,
Indiana at the time. In late 2009, early 2010, Ms. Lemond began
getting heroin from Mr. Willis. Ms. Lemond began traveling to
Chicago to buy heroin with her boyfriend, Derrick Penwell, and Brandon Heuer. Ms
Lemond testified that Mr. Heuer did not have a lot of money so
they would travel together and Ms. Lemond would give Mr. Heuer some herom for
making the connection to Mr. Willis.

Ms. Lemond testified that she did purchase heroin from Mr. Willis in Hafnmond,
Indiana. She testified that she purchased heroin from Mr. Willis in Hammond, Indiana,

4



¥, i b hu? SO fin 1Byl st g st vens 30kl e et ot to B
nearoibnet e ooy

amitodiv. it ) e 4l W Gl b‘._,;ui 3L b - LJ«..,q' e it ia £ e
Gabte v ingo’y (I e n DA Yo nois! m‘ il 00 4 st o i o
oot g nana ek .u Lr-Lul,m Jogd bt ok z,lh. BrUR ek i aree athin :.m:uu.'m;sxa

getgdivieih ey il 1/ buwieds sargan quibser e om0 nral
oy it Mesfea o 32 1S mmmm . MO 0 redamin o e g vead
S tuothol uighs M; t & Juten )uu‘m!'ﬁ wortiash i ,;.r,u';" wr[ se 9t o :)

dansntuthal gmbsarsnus 90 10 0-8 wiam wimeaald of mobiold 2%l e b 8

—— - e e e s e

0o Yot D0 ot cartacth o ot 8 heli U (2100 X ~::ds)'.a R

Yr ittt Lr ooty ruoiinuneny mioed sdf asds Lo sl WV Lune s vegqay
matsmuro) 24T apsthnl i DT sraiie? sdinon ,aiﬂrri!f‘ aihy e by o-7 g s
. 16 Lt o2 4t 0 3 g bobaun

2L T Ovadmaver’ (U -0 1w 2 rairein of Dot b aleandid]
Al of Butiv "':wmf:m PR e ST TR IR TR WY

11 7l d0e badiasnory e cue unit i rarliouns burn overs aantnetab od |
WALt gnasersqun o 5 e’

. ouitylad gl &
OTOL L rreuin ] gaonnyed saurini? sdoin e, 201GV noviedy o bt sl

- ' Wb s b tnostsdeyt el b
£ 3 ebsiont et v owwsr T el 1 weonn « A TR R B DT R DF YIS ERT AN

el pkon gt #uon ;s s wepasm N oot g & eutiivub 2 At uuduf; RIS FPRE

st ok nongemi e eid L, SHH LG o storont Bueud rmrg e Baeiseot G Y

i rw ot oM 8 e pailsab ceutoud v b gt sl immf S VPR

sodorat U i Lne o L.mut. Lot et hiH e godngaan

of 1y buste w2 e eeee s o) wdt o0t Ludlities? bt ) roit

Lricns 1 eta L1OL wodotols ot clomad andidei O3 ¢2u1if1e 02

cor pamgrtn A G it aeee 'dc, £000 sl tensd dare gy, A

aegd Driaggrs Lo 2GS vloy CUDC wis! al woug ol s siuitnd

of puks s m‘.; L mxn::, SN et AN Gl i g b

bd vsust i pobastd e e aned dans U Lasn cad 1atl oste e d vd o) oo At}
o qutopn o dol i b.‘i;I§ iy bib vl Al o Duil e wiane 1

ot rdorent vooaa veusb] o ove g Ll Lo 1o Casradisont oo Bigory ot
cullé" abd o ueionie ot o olsm

Aarhorstf e v'du K ab? et g - »-’”n'm.l(.i uib s Lt Laitisen, bnagas ,—,h’
afif Bttt g el & 0 e e R LR M afte gt Loflitess onv bl

———p—— -



once or twice a week in 2012. Ms. Lemond testified that the quantity of heroin she

purchased fluctuated depending on whether she was working or whether she was picking
up heroin for others.

Ms. Lemond testified that she always bought in user quantities. Ms. Lemond
testified that she would occasionally work out of state and shewould get heroin delivered
to Iowa, Minnesota, and Michigan. When Ms. Lemond was out of state working she
would order her drugs from Mr. Willis and was told to send a MoneyGram and give Ms.
Simmons’s name and information to send the money to Ms. Simmons. There was no
testimony that Ms. Lemond had any contact with Ms. Simmons or that Ms. Simmons
requested that the MoneyGrams be put into her name, instead of the name of Willis.

- Willis made the deliveries and Simmons was sometimes in the car with Willis at that
time. Simmons picked up $18,000 in MoneyGrams made out to her name.

Matt Fletcher testified that he purchased heroin from Mr. Willis and Ms.
Simmons. Mr. Fletcher estimated that it was a 40/60 split
between his heroin purchases from Mr. Willis and Ms. Simmons in Indiana and Illinois.

Derrick Penwell testified that he purchased heroin from Mr. Willis-and Ms.
Simmons. Mr. Penwell pled guilty to conspiracy to distribute heroin
and he was sentenced to fifty-one (51) months '

5. Directed verdict.

At the close of the Government’s case in chief the Defendants moved for a
directed verdict pursuant to Fed. Crim. R. 29. Mr. Willis’s counsel
argued in his motion for directed verdict that there was not sufficient evidence that Mr.
Willis conspired with various unnamed conspirators. Mr. Willis argued that the
Government did not charge him in the superseding indictment with conspiring with
Ericka Simmons. Mr. Willis’s trial counsel argued, “I think the way they’ve charged this
case they’ve charged that these people [Willis and Simmons] conspired with others. And
I think this is wher¢ the rubber hits the road here. Who did they conspire with?”

The Trial Court issued a written opinion and order denying the defendants’
motion for directed verdict. The Court concluded that “there is sufficient evidence to find
that a conspiracy existed between Mr. Willis and Ms. Simmons to distribute heroin to
others, and that each defendant knowingly became a member of that conspiracy with an
intent to advance it.” Additionally, the Court stated, “The evidence of the conspiracy as
between Mr. Willis and Ms. Simmons is sufficient to support a conviction, and the
government need not prove that the conspiracy also encompassed any of the other
codefendants.”



The trial testimony did not establish particular quantities of heroin Simmons
was supposed to have delivered. Nor did the evidence establish how much v '
the $18,000 in MoneyGrams bought, or what drug quantity that it would be appropriately
converted to. ' '



REASONS FOR GRANTING THE PETITION

The holding of the Appellate court affirming the conviction of Ericka Simmons
was contrary to Supreme Court precedent, and there is a conflict in the circuits as to this
issue that this Honorable Court could resolve with this petition.

Petitioner previously argued to the appellate court that the district court jury was
incorrectly instructed that her offense included ‘the amount of heroin that the defendant’s
co-conspirators distribute” rather than the amount that the defendant conspired to
distribute or the amount reasonably foreseeable to the defendant because of her particular
conspiratdrial agreement. She also argued that the district court’s ruling was contrary to
current law of this court in the area of drug quantity.

Petitioner does not disagree that she was one of the many girlfriends of her co-
defendant Antwon Willis, and testified as such at her trial at the district court. She
testified under éath that Willis told her that he purchased and rehabbed homes for resale
and owned multiple rental properties, and bragged that he collected large amounts of cash
rental payments from his tenants. He did not confide in Petitioner that the money
collected was part of an illegal drug business.

Petitioner testified under oath at trial that she periodically used drugs
recreationally, but also was adamant that she had not been directly involved in the
preparation and manufacture of any illegal substances, although she was present in
Willis® vehicle when items in packaging and cash were exchanged. (She also testified that
she never owned, used, or was even aware of any firearm located in the residence that she

7



occasionally shared with Willis, and no one testified in opposition to that position. In
fact, trial testimony established that it was the top shelf of a bedroom closet beyond the
reach of the diminutive Petitioner.)

Petitioner argued that her position on drug quantity was based upon United States

v. Edwards, 945 F.2d 1387 (7™ Cur. 1991). Simmons testified on her own behalf in

support of the fact that she did not participate in any active drug trafficking, and despite
being subjected herself to rigorous government cross-examination at trial, that position
was never contradicted. Simmons made timely objection to her conspiracy conviction

under United States v. Claybrooks, 729 F.3d 699 (7™ Cir. 2013) .

Since Petitioner was never tied directly to the drug conspiracy, so the government
relied upon the amount of money orders put her in her name to establish a drug quantity
in excess of 100 grams alleged in the indictment, although.no trial testimony established
that she requested that the money be put in her name, and that she had knowledge of the
fact the money was being sent to her for the purpose of paying for drugs customers
ordered from Willis.

In Alleyne v. United States, 570 U.S.--, 133 S.Ct. 2151, 2161, the Supreme Court

held that where a drug quantity depends upon a drug quantity, that fact or element must
be determined by a jury. Petitioner argues that the lack of a proper instruction as to the
alleged conspiratorial agreement between her and Willis was, and the flawed method by
which the drug quantity was determined, was violative not only of Alleyne, but Supreme
Court precedent, and the precedent of the other appellate circuits based upon facts similar

to this case.



The Second Circuit has held that there must be adequate énd convincing proof to

establish that money involved in the case was actually from the sale of illegal drugs. U.S.

v. Jacobs, 955 F.2d 7 (2™ Cir. 1992.). Similarly, the Seventh Circuit itself has
previously rejected spec_:ulaﬁve findings of drug quantity based upon money involved
without adequate evidence. U.S v. Span, 170 F. 3d 798 (7™ Cir. 1999).

The U.S. Supreme Court’s decision in Henderson v. United States,, 135 S. Ct.

1780 (2015), change[d] the law of constructive possession in our circuit” so that
“constructive possession requires both the power to control an object and intent to
exercise that control.” 829 F.3d at 1182 (emphasis a(ided). There waé no testimony or
proof that Simmons intended to exercise any control over the firearm, or for that matter,
even knew of its existence. Thus the holding of the Seventh Circuit in this case is

contrary to the holding of this Honorable Court and must be set aside.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

z.--é'

Date: NOVEMBER 16, 2017
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