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No. 15-6303
UNITED STATES COURT OF APPEALS FILED
FOR THE SIXTH CIRCUIT Oct 19, 2017

DEBORAH 8. HUNT, Clerk

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

V.

ORDER

SHANNON L. FERGUSON,

Defendant-Appeliant.

BEFORE: BATCHELDER, ROGERS, and WHITE, Circuit Judges,

The court received a petition for rehearing en banc. The original panel has reviewed the
pelition for rehearing and concludes that the issues raised in the petition were fully considered
upon the orlgihal submission and decision of the case. The petition then was circulaled to the
full court. No judge has requested a vole on the suggestion for rehearing en banc.

Therefore, the petition is denled,

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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RECOMMENDED FOR FULL-TEXT FUBLICATION
Pursuant ta Sixth Clrcuit 1 Q.P. 32.1(b)

File Name: 17a0181p 06
UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

UNITED STATES OF AMERICA, -
Plaintiff-Appellee,

> No.15-6303

SHANNON L. FERGUSON,
Defendant-Appellan.

Appeal from the United States District Court
for the Eastern District of Tennessee of Chattanooga.
No. 1:14-cr-00061-1—Curtis L, Collier, District Judge.

Decided and Filed: August 22, 2017
Before: BATCHELDER, ROGERS, and WHITE, Circuit Judges.

COUNSEL

ON BRIEF: Erin P, Rust, FEDERAL DEFENDER SERVICES OF EASTERN TENNESSEE,
Chattanooga, Tennessee, for Appellant. Luke A. McLaurin, UNITED STATES ATTORNEY'S
OFFICE, Knoxville, Tennessee, for Appellee.

OPINION

ALICE M. BATCHELDER, Circuit Judge. Shannon Ferguson pled guilty to being a
felon in possession of a firearm, in violation of 18 U.S.C. § 922(g)(1). Before his sentencing, the
district court found that at least three of Ferguson's previous convictions were violent felonies
that triggered the Armed Career Criminal Act’s (“ACCA") mandatory minimum sentence of
fifieen years' imprisonment. 18 U.8.C. § 924(c)(1). The parties’ arguments focus on eight prior

convictions, each of which occurred in Tennessee. Three convictions were for burglary, in
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violation of Tenn. Code Ann. § 39-14-402, and five convictions were for aggravated burglary, in
violation of Tenn. Code Ann. § 39-14-403. On appeal, Ferguson asserts that none of his prior
convictions count as predicate offenses for purposes of the ACCA. Although he is correct that
some of his prior convictions are not predicale offenses, three are. Accordingly, for the

following reasons, we AFFIRM the district court’s judgment,

Ferguson’s prior convictions for aggravated burglary no longer count toward a finding
that he is an armed career criminal. Sitting en bane, our court recently overruled & decade-old
precedent and held that Tennessec's aggravated burglary statute sweeps more broadly than the
genceric definition of burglary and, thercfore, may not be counted as a predicate offense. United
States v. Srin, 860 F.3d 854, 860-61 (6th Cir, 2017) (en banc) (overruling United States v.
Nance, 481 F.3d 882 (6th Cir. 2007)).

Ferguson's prior convictions for burglary, however, do count toward a finding that he is
an armed career criminal. Our existing precedent compels this holding. See United States v.
Priddy, 808 F.3d 676, 684-85 (6th Cir. 2015). Tennessee’s burglary statute provides that

(a) A person commits burglary who, without the effective consent of the property

owner:

(1) Enters a building other than a habitation {or any portion thercof) not
open to the public, with intent to commit a felony, theft or assault;

(2) Remains concealed, with the intent to commit a felony, theft or assault,
in a building;

(3) Enters a building and commits or attempls to commit & felony, theft or
assault; or .

(4) Enters any freight or passcnger car, automobile, truck, trailer, boat,
airplanc or other motor vehicle with intent to commit a felony, theft or
assault or commits or attempts to commit a felony, thefi or assault.

(c} Burglary under subdivision (a)(1), (2) or (3) is a Class D felony.

(d) Burglary under subdivision {(a)(4) is a Class E felony.

Tenn. Code Ann. § 39-14-402, The Supreme Court has defined *“generic burglary” as “an
unlawful or unprivileged entry inte, or remaining in, a building or other structure, with intent to
commit a crime.” Taylor v. United States, 493 U.S. 575, 598 (1990). In Priddy, we held that all
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Class D burglary convictions under Tennessee law—that is, convictions under subsections (a)(1),
(a)(2), or (a)}(3) of the Tennessee burglary statute—fit within the generic definition of burglary
and are therefore violent felonies for purposes of the ACCA. Priddy, 808 F.3d at 684-85. The
judgments in Ferguson's burglary convictions indicate that he was thrice convicted of the Class
D variant of Tennessee burglary. Accordingly, Priddy dictates that his three burglary
convictions are violent felonies, and the district court’s finding that he is an armed career

criminal was proper.

Ferguson arpues that Priddy incorrectly held that § 39-14-402(a)(3) fits within the
generic definition of burglary because it allows a defendant to be convicted of burglary if he
enters 2 building and then forms the requisite intent 1o commit a crime while inside. He builds
this argument on the foundation of a comment made by the district court during the sentencing
hearing. Although the district court expressed some sympathy for Ferguson's argument, the

hearing occurred shortly before we decided Priddy.

Priddy controls. One pancl of this court may not overrule the decision of another panel;
only the en banc court or the United States Supreme Court may overrule the prior panel. See
Salmi v. Sec'y of Health & Human Servs., 774 F.3d 685, 689 (6th Cir, 1985). As it so happens,
the en banc court in Sits did comment on Priddy, but not in a way that assists Ferguson. In Sritt,
we explicitly overruled Nance. We also indicated that Priddy’s holding concerning aggravated
burglary relied on the binding precedent set by Nance but “did not expand further on Nance's
reasoning.” See Stitt, 860 F.3d at 861 n.4. Srinr has thercfore abrogated Priddy’s holding on
aggravated burglary. Cf. id. al 863 (Boggs, J., concurring) (explaining that the court overruled
Nance but not mentioning Priddy). Nothing in Srin, however, undermined Priddy's holding on
burglary. Accordingly, we hold that Priddy’s burglary analysis remains controlling, governs
here, and compels us to find that Ferguson’s prior Tennessee burglary convictions are violent
felonies. Because he has three such convictions, the district court properly sentenced him as an

armed carcer criminal, We therefore AFFIRM the judgment of the district court.
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EDTN Judgment in v Criminzl Case (Rev 1:02)

She=t |
United States District Court
Eastern District of Tennessee
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
v, {For Offenses commitied on oc afler November {, 1987)
SHANNON L. FERGUSON
Cuse Number: | : 14-cr-00061-001-CLC-CHS
Anthony Martinez
Defendznt's Atomey
THE DEFENDANT:

pleaded guilty to count(s): One
0 pleaded nolo contendere to couni(s) which was accepted by the coun.
3 was found guilty on count{s) afier a plea of not puilty.

ACCORDINGLY, the court has adjudicated that the defendant is guilty of the following offense(s):

Title & Section Nulture of Offense Date Violation Concluded Count
18 U.S.C. § 922(g), 18 U.S.C, § 924(c) Felon in Passession of a Firearm, Armed Career Criminal November 13, 2013 One

The defendant is sentenced as provided in pages 2 through 6 of this judgment. The sentence is imposed pursuant 1o the
Sentencing Reform Act of 1984 and 18 U.S.C. 3553,

O The deflendan has been found not guilty on count(s) .
O All remaining counts as to this defendant in this case are dismissed on the motion of the United States.

IT IS ORDERED that the defendant shall notify the United Stales Attorney for this district within 30 davs of any change of
name, residence, or mailing address uniil all fines, restitution, costs, and special assessments imposed by this judgment are fully paid.
il ordered to pay restitution, the defendant shall notify the court and the United States attorney of any material change in the
defendants economic circumstances.

October 8, 2015
Date of [mposition of Judgment

Ist

Signature of fudicial OMicer

Cuntis L Collier, United Stotes District Judgs
Name & Title of Judicial OMicer

Dale

Case 1:14-cr-00061-CLC-CHS Document 48 Filed 10/27/15 Page 10f 6 PagelD #: 489
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EDTN Judgment in 2 Criminal Case (Rev 112)
Sheet 2

Judgment - Pape 20l 6
DEFENDANT: Shannon L. Ferguson
CASE NUMBER: 1:44-¢r-00061-001-CLC-CIIS

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Burcau of Prisons o be imprisoned for a total term of
180 months .

& The court makes the following recommendations to the Bureaw of Prisons: The court recommends that the defendant receive 500
hours of substance nbuse reatment from the BOP Institution Residential Drug Abuse Treatment Program..

[ The defendant is remanded to the custody of the United States Marshal,
{3 The defendant shall surrender to the Uniled States Maeshal {or this district:
at_ am, p.m.on_
03 as notified by the United States Marshal,
3 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:
1 before 2 pm. on .

T as notificd by the Urited States Marshal,
3 es notified by the Probation or Pretrial Services Office.

RETURN

I have executed this judgment as folfows:

Defendant delivered on ta at » with a certified copy of this Judgment.

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL

Case 1:14-cr-00061-CLC-CHS Document 48 Filed 10/27/15 Page 20f 6 PagelD #: 490
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EDTH Judgment in a Criminal Cose (Rev {/12)

Sheet 3 Supervised Relzase
Judpinent - Page 3 ol 6
DEFENDANT: Shannon L. Ferpuson
CASE NUMBER: 1:14-cr-00061-001-CLC-CHS

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a term of} years .

The defendant shall report to the probation office in the district lo which the defendant is released within 72 hours of release from the
custody of the Burean of Prisons.

The defendant shall not commit another federal, state, or Jocal crime,

The defendant shall not illegally posscss a controlled substance. The defendant shall reftain from any unfzwiul usc of a controlled
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at feast two periodic dru
1ests therealter, as determined by the court.

£ The above drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of future
substance abuse. (Check, if applicable.)

& The defendant shall not possess a firearm, ammunition, destructive device, or any other danperous weapon. (Check, if spplicable.]
The defendant shall cooperate in the collection of DNA os directed by the probation officer, (Cheek, i applicable.)

[J The defendant shall register with the state sex offender reglsiration agency in the state where the defendant resides, works, or is a
student, as directed by the probation officer, (Check, il applicable.)

O The defendant shall participate in an approved program for domestic violence. (Check, if applicable.)

IT this judgment impaoses a fine or o restitution obligation, it shall be a condition of supervised release that the defendant pay any such
fine or restitution that remains unpaid at the commencement of the term of supervised release in accordance with the Schedule of
Payments set forth in the Criminal Monciary Penalties sheet of this judgment.

The defendani shall comply with the standard conditions thal have been adopted by this court (set forth below). The defendant shstt
also comply with the additional conditions on the atnched page.

STANDARD CONDITIONS OF SUPERVISION

. The defendunt shall not lesve the judicial district or other specificd geographic orea without the pennission of the Coun er probation

ofticer;

The defendant shall report 10 the probation afficer in 2 manner end Mrequency directed by the Coun or probatien office;

The defendant shatl answer truthfully all inquiries by the probation officer and follow the instructions of the probation ofTicer;

The defendant shall support histher dependents and mest other Femily responsibilities;

The defendant shall work regularly at o Yawful occupation unless excused by the probation ofTicer for schooling, tmining, or other

neeeptoble reasons;

The defendant shall notify the probation officer ot least ten doys prior to any change in resideace or emplayment;

The defendunt shall refizin from excessive use of ulcohol end shali net purchase, possess, use, distributs, or gdminister any narcotic or

other controlled substance, or any pamaphernaliz related to such subsiznces, except as prescribed by o physicion;

8. The defendant shall not frequent places where controlied substances are iliegally sold, used, distributzd, or administered, or olher places
specified by the Cour;

9. The defeadant shall not associate with any persons engaged in criminal petivity ond shall not assoziste with eny person convieled of u
fclony unless pranicd permission o do 5a by the probation ofTicer;;

10, The defendant shall permit o probation officer to visit ot eny time w1 kome or elsewhere and shall permit cenfiscation of any contraband
observed in plain view by the probation ofTicer;

i1, The delcadant shall notify the probation ofTicer within 72 hours of being arresied or questioned by o low enforcement officer;

12, The defiendant shall not enter into any apreement 1o act as an informer o a special agent of a law enforcement egency without the
permission of the Court;

13. Asdirected by the probation afficer, the defendant shull notify thind pasties of risks thut may be oceasioned by hisfher criminal rezord or
personal history of churacizristics and shall permit the probation ofTieer to make such natification and to confinn the defendants
compliance with such notilication requirement.

R

i

Case 1:14-cr-00061-CLC-CHS Document 48 Filed 10/27/15 Page 30f6 PagelD #: 491
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EDTN tudgment in a Criminal Case (Rev 112}
Sheet Ja Supervised Release

Judpment - Pape 4 of 6

DEFENDANT: Sharnon L. Ferguson
CASE NUMBER: t:14-cr-00061-001-CLC-CHS

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall participate in a program of testing and/or treatment for drug and/or alcohol abuse, as
directed by the probation officer, until such time as he is relcased from the program by the probation officer.,

Case 1:14-cr-00061-CLC-CHS Document 48 Filed 10/27/15 Page 4 of 6 PagelD #: 492
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EDTNM Judgment in 8 Cnimical Case for Revozaton (Rey 112
Sheet 5 Criminal Monetary Penzhlics

Judpment - Page 5ol G
DLEFENDANT: Shunnon L. Ferguson
CASE NUMBER: 1:14-cr-00061-001-CLC-CHIS

CRIMINAL MONETARY PENALTIES

The defendant shall pay the following total criminal monciary penalties in accordance with the schedule of paymeats set forth on
Sheet 6. The assessment is ordered in accordance with 18 11.5.C. 3013,
Asscssment Fine Restitution
Totals: $100.00 5 g
L The determination of restitution is deferred until _. An Amended Judgment in a Criminzl Cuse (AO 245C) will be emered alter
such determinaticn.
[ The defendant shall make restitution (including community restitution) to the following payees in the amounts Hsted below.

1 the defendant makes 2 partial payment, cach payec shall receive an approximatety proportioned payment, unless specified
othenwise in the priority order or percentage payment calumn below. However, if the United States is a victim, all other victims, if
any, shall receive full restitution before the United States receives any restitution, and all restitution shall be paid to the victims
before eny restitution is paid to n provider of compensation, pursuant to 18 U.S.C. 3664,

i y *Totnal Amount of p o
Name of Paycee T Restitution Ordered Priority Order or Percentnge of Payment
TOTALS: 5 S

CC [T applicable, restitution amount ordered pursuant to plea agreement §_

3 The defendant shall pay interest on any fine or restitution ol more than $2500, unless the fine or restitution is paid in full before the
fifieenth day after the date of judgment, pursuant to 18 U.S.C. §3612(1). Al of the payment options on Sheet 6 may be subject to
penalties for delinquency and default, pursuant 1o 18 U.S.C. §3612¢p)

23 The court determined that the defendant does not have the ability to pay interest, and it is ordered that:

O The interest requirement is waived for the O fine and/or O restitution.
L3 The interest requirement for the O fine and‘or O restitution is modificd as follows:

Case 1:14-cr-00061-CLC-CHS Document48 Filed 10/27/15 Page 5of6 PagelD #: 493
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EDTN Judgment in a Criminal Case for Revocation (Rev 1/12)
Shest 6 Schedule of Payments

Judgment - Page 6 of G
DEFENDANT; Shannen L. Ferguson
CASE NUMBER: [:14-¢r-00061-001-CLC-CHS

SCHEDULE OF PAYMENTS

Having assessed the defendant's abllity to pay, payment of the total ceiminnl monetary pennlties is due as follows:

A Lump sum payment of §100.00 duc immediately, balance due
O not Iaterthan, or
& inaccordance 0O C, OD, OE, or & F below; or

B O Paymentio begin immediately (may be combined with O C, O D, O F below); or
Cpo Payment in equal _ installments of S_ aver a period of _, to commence _ after the date of this judgment; er

D [ payment in equal _ installments of S__ over s period of _, to commence _ afier release from imprisonment to a term off
supervision; or

E [ Payment during the term of supervised release will commence within _ after release from imprisonment. The court will set the
payment plan based on as assessment of the defendant's ability to pay at the time; or

F [ Special instruction regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise, il the judgment imposes imprisanment, payment of criminal monelary penalties is
due during imprisonment. Unless othenwise directed by the cour, the probation officer, or the United States eitorney, all criminal
monetory penaliics except those payments made through the Federal Burenu of Prisons' Inmate Fingncial Responsibility Program,
shall be made ta U.S. District Court, 900 Georgla Avenue, Suite 309, Chattanoogs, TN 37402, Payments shall be in the form of a
check or a money order, made payable to U.S. District Court, with a notation of the case number including defendant number.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.
{J Joint and Several

Defendant and Co-Defendant Names, and Case Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payee, il appropriate,

[0 The defendant shall pay the cost of prosecution,
[ The defendeni shall pay the following court cost(s):
3 The defendant shall forfeit the defendant's interest in the following property ta the United States:

Payments shall be appiied in the following arder (1) assessment, {2} resitution principat, {3) restiunion imterest, (4) fine princizal, (5) fine interest, {5) community
restitution. {7) persitizs, end (3} costs, including cost of preszeution anud court costs

Case 1:14-cr-00061-CLC-CHS Document 48 Filed 10/27/15 Page 6 of 6 PagelD #: 494
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