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QUESTION(S) PRESENTED

Was the FederalvDistrict Court correct in reviewing the
Petitioner's Ineffective Assistance claim& under a "Doubl@"
deferential standard of review and denying relief?

Was the United States Court of Appeals for the Fifth Circuit
correct in Affirming Euch a "Doubly" deferential dtandard and
denying relief?

Is there a reasaonables probability.that one reasonable juror
could determine that the Petitioner's trial counsel was
ineffective inm failing to object to a te%tifvinq»uitneéé;giving
in-court aceounts of uut—of—cpurt Qtatemenf§:allegedly made by
the vietim, vielating thE'heafgay rule and the confrontation
clause of the 6th Amendment,for failing to impeach the testimony of .
“investigator,Robert McCarver,and for failing to impeach the testimony of

Brittany Robinson?
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

[x] For

[ ] For

OPINIONS BELOW

cases from federal courts:.

The opiﬁion of the United States court of appeals appears at Appendix _A to
the petition and is

[ '] reported at _; or,
[ 1 has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the United States district court appears at Appendix _B to
the petition and is '

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[x] is unpublished.

cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix ___ to the petition and is

[ ] reported at : or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at : ; OF,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. '




JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
Wa Sepﬂ:mber 13, 2017

[x] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including - (date) on (date)
in Application No. ___A

The jui"isdiction of this Court.is invoked under 28 U. 8. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND éTATUTORY PROVISIONS INVOLVED

28 U.5.C. §2254(H)(1)(2)

If a convicted State.criminal defendant can Show that his
Cunvictinn.restg upon a vioclation of the United States.
ConB8titution, he mawy obtain a writ of habeas corpus that
requires a new trial, a3 new sentence, or release.

Amendment 6 of the Con¥titution of the United States

In all crihinal prusecutioné,(the accused Shall enjoy the
right to he canfrdntef with the uitneééeg’againét him;'to
have compulsory process for.obtaining witnes¥@eb for obtaining
witnedses iﬁ_his.Févor, and to have effective assistance aof
coungel fgr'his defen%ei

Amendment 14 uf'the ConStitution of the United States

No State may deprive any person of 1life, liberty, or property,
without due proceés of law; nar deny any person equal
protection Uf fhe laws.

Federal Rules of Evidence BU1(a)(c)

"Hearsay" is a statement, other than one made by the declarant
uhile-teétifying at trial, offered in evidence to prove the
truth 0f the matter asserted. Hearsay 1is not admissabhle.
Federal Rules of Evidence AN2

If a statement is testimonial it is inadmissahle. unled¥s the
declarant is unavailahle and the defendant has had a prior

opportunity for cross-examination.



STATEMENT OF THE CASE

The Petitioner was convicted of murder in the 102nd Judical
District Court, Bowie County, Texas. The Petitioner was. sentenced
to 99 jéaré-of confinement. The Sixth Eouft of Appeals, Texarkana,
Texas, Affirmed his conviction of January 26, 2011; The Petitioner
filed his State application for-Habeas Eorpug‘relief and alleged
among other groundg'thatghis trial Couﬁgel was cnnétitutinnally
ineffective for failing to object to the out-of-court étatementé
of a non-testifying . witness heing entered before-.the jury in the
testimony of tHe State's primary witneds; counsel uwas inefféctive
for failing to effectivély impeach the tegtimonv'nf Bowie County
Sherifffg»lﬁvestigator, Robert-McBanven;.counéel was ineffective
for failing tn effectively. impeach the testimony of Brittany
Robingson. The Petitianerﬁé State application was denied without
written Drdér.

The Petitioner then filed a timely applicafian_?or Writ of Haﬁeas
Corpu¥®: pur suant to 28 U.S5.C. §225h.'The Federal Magistrate Judge
filed a recommendation that the Petitioner should hbe denied
reliefrbecau%e his ineffective assistance of counsel claim§ did
not meet a:"Doubly" deferential standard of review. The.PetitiDnér
timely filed ohijectiond . to thB,Maqistratemé recommendatian.
However, the Federal District Court denied the Petitioner relief
and a certificate of appeaslablility on September 8, 2016.-Citing
and adopting fhe Magistrateré recommendation, t;e District Court
aldo determined that thewPetifionerhmust-meet a douhly deferential
standa?d in his ineffective assistance of counsel claims. The

Petitioner filed a timely notice of appeal and an applicatiaon

for COA in the United State& Court of Apoeals; for the Fifth

cr



STATEMENT OF THE CASE (Caontinued)

Circuit denied the Petitioner'® application for COA on Septemher

13, 2017,>The Petitioner now filed this timely Writ of Certiorari

in the Supreme . Court of the United State§



REASONS FOR GRANTING THE PETITION

THE UNREASONABLE STANDARD OF REVIEW

1.

The Petitionar asserts that the federal magist:ate and the
Federal District Court adopting the Magistrate“é
recnmmendgtion and reviewed'thé Petitioner's Ineffective
Assistance of Coungellclaimg unrer. an unreasonable
applicatiaon of eftablished Federal law. Both fhe Magistrate
and the District Court Judge contends§ that the Petitioner
must overcame a "doubly deferential™ dtandard of review in
order tﬁ Yhow Ineffective fAssistance of Coundel. The Maéistrate
Judge, in her recommendation, clearly appliel: this unreasaonable
application of e&tahlish2d. Federal law, SEE: (Magistraté‘ﬂ
Judge'Q’ReCUmmendatiqn, pp.9)...

"The defenrential Qtandqrd applicable to Fedaral Haheas review

requires Federal court'¥ to apply a "doubly deferential" standard
of review to claim¥ of ineffective assistance of coungel."

The District Court adopté this.unreasonable application of

eﬁtablished Federal law in it%‘memorandum, SEE: (District
Court'% Memorandum Adopting the Magistrate Judge'é
Recommendation, pp.4)...

"As the Magistrate Judge point¥ out, Htrategic decisions hy counsel
are to be reviewed under a "doubly deferential standard."

The Magistrate Judge and the District: Court. Judge cited

Burt v. Titlow as the prevailing case for their 8tandard of

‘review, SEE: Burt v. Titlow, 134 S.Ct. 10,13 (2013)." .

The Petitioner assert® that by adapting Huch an unreaéonable
gtandard of review, the District Court has erected an

impossible barrier that NO Petitiomer could overcome, no

matter how egregiouBly ineffective countel may have been, or

6



REASONS FOR GRANTING THE PETITION (Continued)

how unreasonable a State Court'd decision making in a
Petitioner'Y case; this the Petitioner contendd is
"objectively unreasonable". Burt v. Titlow épecifi;ally
determined that when a State prisnner‘askg a Federal Court to
et agide a sentence due to Ineffective Assistance of Coundel
during plea-bargaining, a doubly deferential sStandard is to he
used, SEE: Rurt v. Titlow, 134 S.Ct. 10,13 (2013)..

"Jhen a State prisoner asky a Federal caourt to get aqldp a

dentence due to ineffective assistance of coun¥el during plea

bargaining, 7udlclal precedent reguirsY% the Federal court use a

douhly deferential gtandard of review that glVES both the Statp

. and the defenle attorney the beneflt of the doubt."

This Etandard is Epecifically attached to Such z case,
hecause the defentdant admitted guilt and accepted a plea
bargain offer. The conYtitutionality of the defense coundel ¥
assistance and the State'¥ conduct during the Dlea-éargain
proced5 must both be déferred to as reasaonahle. This has
nothing to do with the Petitiﬁher'% case. The Petitioner
asserted his innocence and went to trial where he was found
guilty by a jury. The governing dstablished Federal law in
determining the standard of review for Ineffective Assistance
of Coundel was clearly determined in: Strickland v.

Washington, 104 S.Ct. 2052 (1984)...

"Counéel is lnEFFEuthE when coungel has performed deficiently and
that performance has prejudiced his cllentmg deFenbe "

The standard Het forth in Strickland has long been edtablished
85 law by this Honerable Court. The Magistrate Judge and the
District Cuuft Judge both place an unreasonable and

unconktitutional burden on the Petitinmner by applying Burt v.



REASONS FOR GRANTING REVIEW (Continued)
Titlow, 134 S.Ct. 10,12 (2013) to_éupqut the decision to
deny fhe Petitioner's Ineffective Assf;tance of counidel claimb.
The Petitioner assertd that the District énurt'%’ruling Fity
the very definiticn of unreasonableness by greating s
Standard QF Review that is itéel% unreasonable based on.the
CDurt'g‘misintérpretation of thé law, and was in fact, an
Ghuse ﬁf biscretinn, SEE: Funk v. Stryker, 631 F.3d 777 (5th
Cir.2011)...

"The Court commit¥ an abuse of discretion when ité ruling is
based on an erraneous view of the law that is.itgelf unreasonable."

The District Court alsolefréﬁ by denying fhé Petitiner'Y COA

on His Ineffective Assistance of Counbel claimg‘ginaé{only a

rz2asonable probability that a reasonable juriét could disagree

with itHd resoliution of the Petitioner's claim§ is required

for COA to issue, SEE: Buck v. DaQis,’137 S.Ct. 759 (2017)...
"The only'qué§tion is whether juristé of reasom 'could disagree

with the District Court'gkregalution of a Depitioner'é
.congtitutional claim. If Yo, then an appeal should issue."

The Petitioner stertg that the United Stategd Court af Appealg
for the Fifth Circuit revieuwed the Petitioner'H Applic9¢ion
for CNA under an unconHtitutiondl 9nd unreascnable application
of edtablished Federal lau bvadeciding the actual meritd of
the Petitioner'd ineffective thssistance of counbel élaimg,
then based itH denial of the Petitioner'Y COA on itg
determinttion of the acutal meritd. This is error. SEE: Buck
v. Davis, ¥37 §5.Ct. 759 (2017)...

"When Eacburt of Qppealg justifies itH denial of 4 £na based on

itH Qﬁjudic@tion of the Qctual‘merite, it is in eHHence deciding

Un appedl ‘without jurisdiction."

The Petitioner asssertd that the Court of Rppeals affirmed the

8



REASONS FOR GRANTING REVIEW (Continued)

District Court'H cothitutiﬁnQﬂly unteasonHdble "dqubly
deferential" HYtandard of revieu.bw Fgﬂling to apply the correct
coA proceﬁg. The Petitioner contendd that the determinatiaon of
pfejudice for COA is whether Dr‘not there is a reasonable
probability that juristH of reason could disagree with the
Pistrict Court'd decision. SEE: Buck v. Davis, 137 S5.Ct. 759
(2017) ...

"At the COA Qtage,@bhevonly'quegtion is whether the HpplicHnt has

Uhown that juristl of reason could disagree with the district

court'd rebolution of his cqngtitutinnal claimf.®
InYtead, the Fifth Circuit based itHd denial of the Petitianer'k
COA on uwhat appearQ=t0 be the condideration of the merith
themdelved. The Petitioner contendY that the Fifth Circuit
was intentianlly vague_in it reasoning. aon aenying a COA an
his ineffective assigtanpe of counbel claim&, despite the fact
that it citB¥ Auck v. Davis. SEE:-Order By the Fifth Circuit,
pp.2 (Appendix,Exhibit A)...

"Further, JohnHon is Denied a COA on his.claimH'aF'ineffective
assistance of counBél because he has not met the required Ytandard."

The Petitioner asserts fhat the FifthvtirCUit'E Utatement of
the required Utandard is inQuF%icient aad no reasomable jurist
could determine-wheﬁher it meant the "doubly deferential"
standﬁrd ussd by the District Court, the two-prong YtandHdrd of
Strickland, or the COA proceHH discul€ed in Buck v. Davis, 137
S.Ct. 759 (2017). Based on the entirety of the order, the
Petitioner Hssertd that the Fifth Circuit erred by making .an
determination of thé meritd of his claim Hind placed 9n undue

burden on the Petitioner, prejudicing his claimd. SEE: Miller-



REASONS FOR GRANTING REVIEW (Continued)

El v. Cockrell, 123 S.0t. 1029 (2003); Buck v. Davis, 137 5.Ct.
759 (2017)....
"yhen Y reviewing Court invept@ the_QtatutDry order of opergmiong g
firft decided the_merit@ of Hn Qppegl then justified itd denial of a
COA based on it¥ adjudicHtion of the Hotual meritd, it has placed to
heavy of a burden on the prisoner Ut the coA stage."
The Petitioner humbly asks this Court to reverHde the judgment of
the United States Court of Appealg‘for the Fifth Circuit, and the
judgment of the United Stated District Court, Hnd Remand the
Petitioner Y5 the Trisl Court for a New Trial—Hs a reHult of his

trial counHeld deficient performdnce which prejudiced the

Petitioner's defenge.

3. The Petitidner stertB that his trisal countel was cothitutiqullV
ineFfeqtive fpf inling to DbjECt.tO'the heQrQHy tthimony of
TrHcy Dixnn,_gnd the District Court's ruling Qdopted fram the
Federdl Magistrdte'd recommendHtion that "Federdl Courtd are
required to apply Y doubly deferential Qtandgrd of revieu that
the Petitioner is reqguired to overcome" is an unreasondhle
applicgtion of edtHblished Federdl law Ys determined by the
Supreme Court, entitling bhe Petitiomer relief under 28 U.S5.C.
§2254(d)(1)(2)

_TrHcy bixoﬁ tedtified Ht trial fhat the Petitioner had cHlled
her an;H cell phaone Hnd that there was a relHtiuthip between
the victim Ynd the Petitioner. When the prosecutor Hslded Ms.

Nixon how long the relationB8hip lasted, Hhe fe@tified that her

son had told her that he had purchased 4 @ift for Petitioner

for their fifth year anivergaﬁy. That Petitioner never

10



4
(3

REASONS FOR GRANTING REVIEW (Continued)
himdelf to her when he allegedly cHlled the house, but that Yhe

would "hear Derrick cHll his name" (RRv.4,pp.31), Qnd that Hhe -
would give th=2 victim money Hnd''Yhe would Hsk him "where is
vour money? And‘hé was ii&é well", "I had to helﬁ a friend."
This hsargaw tegtimnny prejudiced the Petitioner to the jury
by implyihg d long-term relationghip that did not exist Hmd
dependane by -Petitioner on the victim, which did not occur.
This tedtimony condisted of Htatementd mHde bv the victim, or
UtHtements M. Dixon Hllege@ to have overheard during phone.
converstationH by the victim. This tthimony fitH the very
definition oF hearQaQ and as such was inddmissible. Trial
coundel'd fHilure to object to this prejudicialrtegtimony
casued the jury to accept both Ms. Dixnn‘s'tesfimuny Hnd the
State'd allegHtions Hs reliable fHctd, cHuing the Petitioner
egregious harm. Trial coungel 'l inlufe to obiect to Huch
‘te%timony Hllowed H violation of not only the heargay rule,
but the confrontHtion clause as well. SEE: Crawford v.
wgshingtan, 124 S Ct. 1354 (2004); Fed.R.Evid. BD1(a)(c)...

"The cnnffuntgﬂion c1dule and the hearSal rule cover

UtYtementsd offered Hs proof of fHct Yt trisl Hnd as

Quch‘ re inHdmissable."
Ms. Dixon'H in—couft dchription Und verbatim Hecountd of out-
of-court Htatements Qilegedly mHde bU the vietim, clearly
vialateg both the hegrﬁav rule and the confrontHtion claise.
Allowing Huch tegtimony createl Y Heperate class of uwitnelsel
helpful to the prosecution, but-exempf from the Petitioner'H
Sixth Amendment prctectiung. This 1s clearly contrary to

@ stablished Federdl law. SEE: Melendez-Diaz v. Massachugettg,

129 5.Ct. 2527 (2009)...

11



REASONS FOR GRANTING REVIEW (Continued)

"The text of the Sixth Amendment contemplates two classes of
witqe&geg, those againit the defendant ang those in his favar. The
~profecution must producz the former, the defendant may call the
“latter. There is not 2 third category of witneSHed, nelptui to the
prosecution, but sumehow immune froum confrontation.”
The Petitioner asserts thet for his trial coumHdel to fail to
cbject to-such inadmissable fegtimony had a harmful effect
on the jury's decision making and what trial counel plaimg‘
was part of his trial Qtrateg% was in actually, no trial
dtrateqy. SEE: Trial CounBel's Affidavit In ReHponHe To
Petitiaoner's State Habeas Petition, Quoted In Part In Federal
Magistrate'g Recommendation, pp.8...
"It was a valid trial stragtegy to allow testimony regarding the
Tfamiliarity between the victim and the Petitiorer. In fact, the
atdmitted hearHav/Qhoued'the disparity of perceptiond of the alleged.
relationdhip between the victim and the Petitioner."
The Petitioner asHertd that trisl couHYel was clearly
ineffective for allowing hearQaV tegtimony, dunsupported by
factd, to even be considered by the jury, since ﬁerception
clearly harmed the Petitioner. No constitutionally effective
counHel would have failed to object to heargay tthimoan
unQuportad by fact, which raised the possibility of a
relationghip that did not exist in fact. And that assertation
_béing an integral part of the Petitivoner'Y defende. There uas
no familiarity, no relationghip. The Petitioner was being
Htalkednbv samebody he had no ralationghiuﬂwith and coundel's
failure to object to inadmissible tthimgnU.tthimany claiming
different sllouwed the jury to confider evidence it should have

never been alloued to ceoH¥ider. CounBel's failure to object

glearly harmed the Petitioner. SEE: Fuller v. State, 224 S.U.3d

12



REASONS. FOR GRANTING REVIEW (Continued)

832,837 (Tex.App.-Texarkana 2007)...

”Coungel'@ failure tu object to inadmissible tthimDny was in
edsence, no stragtegy and was ineffective."

The Fetitioner asseftd that had his trial coungel objected

to sﬁch'inadmissible tHétimDnv, there is a reasonable
probability that the trial court uauld have Qu@taiﬁed Quch

an objection. There is alQa a reasonable probabilityv that the
jury, not having to conider the existence of a relatinnghip
raised'bUﬁinadmissiblevtegtimbnv, maQ have reached a
different.vefdict. SEE: Young v. Dretke, 356 F.3d 616 (2004)...

"That as a reHult of counsel'Y deficient ﬁerfarmance, there i¥ a
- reasonable probability that the outcome mav have -heen different."

The Petitioner éssertg'that nis trial cnungei failed to
effeectively imbeach the tegtimony of InvthigatDr Robert
McCarver of the Bowie County Sheriff's-Department, prejudicing
the Petitioner'H défenge. On direct examination, Invthigator
McCarver teHtified that the Petitioner's crying during his
video-taped inferviem was based Qolelw on remorle for himgelf;
not the victim. While trial cnunéelldid get Invegtigator
McCarver to admit that his opinion of the Petitioner'!s crying
was based. on Qpeculation, McCarver aldo stateHd that what he
uviEwéd as .an absence of remorHe or QUmpathU for the victim

by the Petitioner, was supported b% commentH allegedly made

bU the Petitianérvduring thé.interviem. SEE: (RR.v.3,pp.129)

0: So if he qas.raning a@ QUmpathv there or whether or not,
that was judt Your opinion, was it not?

A: No sir, he actually made Home commentY during that times; but
still lpeculation belond that. .

13



REASONS FOR GRANTING REVIEW (Continued)

This Htatement bv Invthigator McCarver 1is clearlv amhiguoug
at bedt and inferd that the Petitioner made Htatementd during
the intérview,-mhich led McCarver to believe the Petitioner
had no syﬁpathv for the victim or remorse over the victim'H
death. This is not éffebtive»impeachment of the witnerst
trial counel. In fact, counfEel could have easilv revieuwed
the taped interviem of the Petitioner to determine what
commentH InveBtigator McCarver was referring to. The
Petitignég assertd that he told his coungéi that he had made
no such.commentﬁ é;alﬁaﬁ h{s-£riéi cnﬁngel purQued*thathLine,
'of qUeBtioning,;he,wodld'have feveéled to the jury that Mr.
McCarver's tegtimony was unreliable and wouldrihave impeached
him as an unreliable witnedY. There is no ressonable trial
Htrategy that would .judtify Huch a failure by trial coundel.
The Petitioner aldserts thathisstrial counBel was
congtitutionaily ineffectiveifcr féiiing to impeach the
testimﬁny of Bfittanv Robiﬁson, preﬁuaicing the Petitioner's
.defense.

‘Trial counsel failed to object to the annnsistent testimonv
of Mé. Rubinguﬁ who claiméd under airect examination bv the
proéecutor that the victim aﬁd the Petitioner were
romanticalll involved. Trial counsel's failure was
particul%flw harmfgl to the Petitioner becauge it amounted to
heargay-tegtimong that boldtered the'nrevinug inadmissible
teBtimonQ of Trac@ Di;un that "An ongoing relationghip

éxisted between the victim and the Petitionmer.! This tthimomy

14



REASONS FDR GRANTING REVIEW (Continued)

ramnunted to hear@év with no supportable fact. . Coundel 'Y
faiiure to object to such'tegtimonv caubed extraneoud matterd.
‘that did not exist in the record to be introduced to the jury,
cauQing the Petitioner egregious harm. SEE: Hail v. State, 161
S.W.3d 1&2‘(Tex‘App.—Texarkana 2005) ...

"CounHel was ineffective for failing to object to the admission of
extraneoud matterf."

Trial counbel aldo failed to effectivelv impeach the tthimuny
of Brittanv Robinson. While it is true that trial counmHel
managed to have Ms. Raobinsaon aknowledge that Hhe had never
seen the victim and the Retitioner involved in a sexual act,
this did little to dispel the allegation of a raemantic
relatiothip, since anQ rationale trier of fact would hardly
discount the passibilitQ of a relationghip becauQeAa third
party was not a eyeuifne“s to a sex act. Such a concluHion
would not be feasonable. Coufbsel's failure to object to what
amounted to hearQaU tggtimnnv and then fail to effectivelv
impeach Hduch inadmissiblg and harmful evidence was deficient
performance bu trial counsel and that deficient performance
clearly prejudiced the Petitioner'H defenHe. SEE:IMaluer V.o
State, 195 S.W.3d 250 (Tex.App.-San Antonio 2006); Catalbln

v. CocMerell, 315 F.3d 491 (5th Cir.2002)...

"Coundel's numeroud deficient actd and omissiong, in their tctalitu,
prejudiced the accuHed's defente."

15



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

%/%ﬂvam

Date: sﬁﬂwm% 3 J 940
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