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QUESTION(S) PRESENTED 

Was the Federal District Court correct in reviewing the 

Petitioner's Ineffective Assistance claim under a "Doubl," 

deferential standard of review and denying relief? 

Was the United States. Court of Appeals for the Fifth Circuit 

correct in Affirming uch a "Doubly" deferential tandarf and 

denying relief? 

Is there a reasonable probability that one reasonable Juror 

could determine that the Petitioner' trial counsel was 

ineffective in failing to object to a tetifvinq witne: giving 

in-court accounts. of out-of-court b't.atement. allegedly made by 

the victim, violating the hearay rule and the confrontation 

clause of the 6th Amendment,for failing tO impeach the testimony of 

-investigator,  Robert McCarver,and for failing to impeach the testimony of 

Brittany Robinson? 
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IN THE 

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below. 

OPINIONS BELOW 

[x] For cases from federal courts:. 

The opinion of the United States court of appeals appears at Appendix A to 
the petition and is 

['] reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[X] is unpublished. 

The opinion of the United States district court appears at Appendix B to 
the petition and is 

[ ] reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[x] is unpublished. 

[ ] For cases from state courts: 

The opinion of the highest state court to review the merits appears at 
Appendix to the petition and is 

[ ] reported at ; or, 
[1 has been designated for publication but is not yet reported; or, 
[] is unpublished. 

The opinion of the - 
appears at Appendix to the petition and is 

court 

II] reported at ; or, 
[ ] has been designated for publication but is\not yet reported; or, 
[ ] is unpublished. 
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JURISDICTION 

[X] For cases from federal courts: 

The date on which the United States Court of Appeals decided my case 
was September 13, 2017 

[x] No petition for rehearing was timely filed in my case. 

[1 A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: , and a copy of the 
order denying rehearing appears at Appendix 

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on (date) 
in Application No. .A______ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1). 

[ ] For cases from state courts: 

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix 

[] A timely petition for rehearing was thereafter denied on the following date; 
and a copy of the order denying rehearing 

appears at Appendix 

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on ________________ (date) in 
Application No. ...A_______ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a). 
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

1.28 U.S.0 §2254()(1)(2) 

If a convicted State criminal defendant can bhow that his 

conviction rest' upon a violation of the United State 

Eontitution, he may obtain. a writ of habeas corpus that 

require-s a new trial, a new sentence, or release. 

Amendment 6 of the o'ntit.ution of the United States 

In all criminal prosecutions', the accused hall enjoy the 

right to be confronted with the witnee Ey against him; to 

have c.ompulo.ry process for.ob.taining.witne 'els for obtaining 

witnees in. his favor, and to have effective assistance of 

counel for his defene. 

Amendment 14 of the Constitution of the United States 

No State may deprive any person of life, liberty, or property, 

without due. process of law; nor deny any person equal 

protection of the laws. 

4, Federal. Pules of Evidence 801.(a)(c) 

"Hearsay" is a statement, other than one made by the declarant 

while - testifying at trial, offered in evidence to prove the 

truth of the matter asserted. Hearsay is not admissahle. 

5. Federal Rulei6 of Evidence An2 

If a statement is testimonial it.is  inadrnissahle un1e's the 

declarant is unavailable and the defendant has, had a prior 

opportunity, for cross-examination. 
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STATEMENT OF THE CASE 
The Petitioner was convicted of murder in the 102nd Judical 

District Court, Bowie County, Texas. The Petitioner was sentenced 

to 99 éar.of confinement. The Sixth Court of Appeals, Texarkana, 

Texas, Affirmed his conviction of January 26, 2011. The Petitioner 

filed his State application for,  Habeas CorpW5,  relief and alleged 

among other g.roundi that,his trial counel was contitutiona1ly 

ineffective for failing to object to the out-of-court tatement 

of a non-tee'tifying.witness being entered bef'ore,,the jury in the 

testimony of th'e Stat.e' primary witnes;counsel was ineffective 

for failing to effectively impeach,thé tetimonvof Bowie County 

Sheriff'. Investigator, Robert McCarver.; counsel was ineffective 

for failing to effectively, impeach the testimony of Brittany 

Rohinon. The Petitioner State application was denied without 

written order. 

The Petitioner then filed a tirnel.y application for Writ of Habeas 

Corpu': purJant to 2A U.S.C.. §225L. The Federal Magistrate Judqe 

filed a recommendation that the Petitioner 'should be denied 

relief becaue his ineffective assistance of c:oune1.c1aini did 

not meet a"Douhly" deferential, standard of..ravieu. The Petitioner 

timely filed obl'ect.ion.to  tha Magistrate recommendation. 

However, the FederalDistrict' Court denied the Petitioner relief 

and a certificate of ap.peaiabli'l.ity. on September 8, 2016./Citing 

and adopting. the Magistrate' recommendation, the District Court 

a10 determined, that the !Petitioner _must meet a doubly deferential 

standard in his ineffective assistance of coun 's'el claim. The 

Petitioner filed a timely notice of appeal and an application 

for COA in the 'United Stateb Court of Apoe,al, for the Fifth 
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STATEMENT OF THE CAS (Continued) 

Circuit denied the Petitioner' application for CO\ on September 

13, 2017. The Petitioner now file this timely Writ of Certiorari 

in the Supreme Court of the United State 



REASONS FOR GRANTING THE PETITION 

THE LINREASDNBLE STANDARD OF REVIEW 

1. The Petitionar assert that the federal magistrate and the 

Federal District Court adopting the Maqistrate' 

recommendation and reviewed the Petitioner'b' Ineffective 

Assistance of CoUnel claim unr4 er an unreasonable 

application of etab•lished Federal law. Both the Magistrate 

and the District Court Judge contend that the Petitioner 

must overcome .a "doubly .deferential" tJtandard of review in 

order to trhow Ineffective Assistance of Counel. The Magistrate 

Judge, in her recommendation, clearly applie. this unr'asonahle 

application of ethlishad.Federal law, SEE: (Magistrate. 

Jurl,e Recommendation, pp.9)... 

"The defenrential dtandard applicahle to Federal Haheas review 
repuire Federal - court' to applV a 'doubly deferential" standard 
of review to c1aimof ineffective assistance of counèl." 

TF1é DistrictCourt adopt this unreasonable application of 

eteb1ished Federal law in it memorandum, SEE: (District 

Court's Memorandum Arloptinq the Maqistrate Dudgel tf  

Recommendation, pp.L,.)... 

"As the Magistrate Judge point out, trateqic decisionhy counsel 
are to be reviewed under a "doubly deferential standard" 

The Magistrate Judge and the District Court.Judge cited 

Burt v. Titlow as the prevailing case for their S4tandafd of 

review, SEE: Burt v. Titlow, 134 S.Ct. 10,13 (2013).. 

The Petitioner assertd that by adopting uch an unreaonable 

tandard of review, the District Court has erected an 

impossible barrier that NO Petitioner could overcome, no 

matter how egregiouiy ineffective coun tl may have been, or 



iEASONS FOR GRANTING THE PETITION (Continued) 

how unreasonable a State Court 1 4 decision making in a 

Petitioner' case; this th,ePetiti.o.nr  contend is 

"objectivelV unreasonable". Burt v. Titlow ipecifically 

determined that w-hen a State prisoner  -asklJ a Federal Court to 

et aide a sentence due to Ineffective Assistance of Counel 

during plea-bargaining, a doubly deferential standard is to be 

used, SEE: Burt v. Titlow, 134 S.Ct. 10,13 (2013)... 

"When a State prisoner asks a Federal court to bet aside a 
'entence due to ineffective assistance of coun1da1 durin plea 
bargaining, Judicial precedent require the Federal court use a 
doubly deferential titandard of review that give6 both the State 
and the defene attorney the benefit of the doUbt." 

This btandard is 'pecifically attached to uch a case, 

because the defendant admitted guilt and accepted a plea 

bargain offer. The contitutionality of the defene counel 

assistance and the State'b conduct during the plea-harqain 

proce must both be deferred to as reasonable.. This has 

nothing to do with the Petitioner4 case. The Petitioner 

asserted his innocence and went to trial where he was found 

guilty by a jury. The governing established Federal law in 

determining the standard of review for Ineffective Assistance 

of Counbel was clearly determined in: Strickland v. 

Washington, 1fl4 S.Ct. 2052 (1984)... 

"CounWl is ineffective when counsl has performed, deficiently and 
that performance has prejudiced his client defenbe." 

The standard 't forth in Strickland has long been edtabiished 

as law by this Honerable Court. The Magistrate Judge and the 

District Court Judge both place an unreasonable and 

uncontitutional burden on the Petitioner by agolying Butt v. 
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REASONS FOR GRANTING REVIEW (Continued) 

Titlow, 134 S.Ct. 10,12 (2013) tou.pport the decision to 

deny the PetitionerH Ineffective Assistance of couWjel claim. 

The Petitioner assert that the District Court 'd ruling fit 

the very definition of unreasonableness by creating a 

Standard of Review that is itself unreasonbble based on.the 

Court' misinterpretation of the law, and was in fact, an 

Abuse of Discretion, SEE: Funk v. Stryker,. 631 F.3d 777 (5th 

Cir.2011) 

"The Court commitg an abuse of discretion when itd ruling is 
based on an erroneous view of the law that is. itelf unreasonable." 

The District Court also erred by denying the Petitiner' COA 

on his Ineffective Assistance of Counel claimince, only a 

tasonable probability that a reasonable jurist, could disagree 

with it'W resoliution of the Petitioner' claim is required 

for COA to issue, SEE: Buck v. Davis, 137 S.Ct. 759 (2017)... 

"The only quetion is whether jurists of reason could disagree 
with the District Court'reolution of a oetitioner' 
cortitutional claim. If do, then an appeal hould issue." 

2. The Petitioner WssertW that the United Stated Court of Appeai 

for the Fifth, Ciróuit reviewed the Petitioner' Applicition 

for CflA under an uncontitutioni 'nd unreasonable application 

of e'tablished Fedral law h'.decidinq the actual'meritd of 

the Petitioner'Y ineffective ssistance of c'ounel claim, 

then based itW denial of the Petitioner 1 W COP, on it 

determintion of. the acutal meritW. This is error. SEE: Buck 

v. Davis, 137 S.Ct. 759 (2017)... 

"When court of WpppalP ju'tifies it denial of 9 COP..based on 
itW WidjudicHtion of the WctualmeritY, it is in eence deciding 
n appel without jurisdiction." 

The Petitioner assert that the Court of Appeals affirmed the 



REASONS FOR GRANTING REVIEW (Continued) 

District :Court' contitutionlly unreasonWble 'doubly 

deferential" Wtand@ird of review b9j fWiiling to apply the correct 

COA proce 1 W. The Petitioner contandW that the determination of 

prejudice for COA is whether or not there is a reasonable 

probability that juristW of reason could disagree with the 

istrict Oourt decision. SEE: Buck v. Davis, 137 S.Gt. 759 

(2017) 

"At the COA WtageHbhe only quetion is iihether the pplicWnt has 
hown that Jurist , of reason could disagree with the district 

court'W reolution of his contitutional ciaimW." 

Intead, the Fifth Circuit based it, denial of the Petitioner' 

COA on what appearW to be the con'ideration of the merit 

theme1ve. The Petitioner contendW that the Fifth Circuit 

was intentianlly vague in itW reasonin. on denying a COA on 

his ineffective assitance of counel claim, despite thefact 

that it citOWiBuck v. Davis. SEE:, 'Order B. the Fifth Circuit, 

pp.2 (Ilppendix,Exhibit Il)... 

"Further, Johnon is Denied a COA on his.claimW of ineffective 
assistance of counl because he has riot met the required Wtandard." 

The Petitioner assert that the Fifth Circuit's Otatement of 

the required Ytandard is inufficient aid no reason -able jurist 

could determine whether it meant the "doubly deferential" 

standrd used by the District Court, the two-prong Wtandrd of 

Strickland, or the COA proceWW discued in Buck v. Davis, 137 

S.Ct. 759 (2017). Based on the entirety of the order, the 

Petitioner Wssert that the Fifth Circuit erred by making an 

determination of the merit of his claim Wind placed Wn undue 

burden on the Petitioner, prejudicing his claim. SEE: Miller- 
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REASONS FOR GRANTING REVIEW (Continued) 

El v. Cockrell, 123 S.flt. 11329 (20133); Buck v. Davis, 137 5.Ct. 

759 (2017).... 

"When 0 reviewing Court invertg the Wtatutory order of operOitionW nd 
fir0t.decideW the meritW of Wn HppeOl then justifieW itW denial of a 
CDA based on itY adjudicition of the Wct0al merit, it has placed to 
heavy of a burden on the prisoner Ot the COA stage." 

The Petitioner humbly ask this Court to revere the judgment of 

the United States Court of ppeal for the Fifth Circuit, and the 

judgment of the United State District Court, Hnd Remand the 

Petitioner Yd the Trial Court for a New Trial—s .a reu1t of his 

trial counel deficient performnce which prejudiced the 

Petitioner' defene. 

3. The Petitiàner OssertH that his trial counel was contitutionllV 

ineffective for filinq to object to the herWy tatimony of 

Trcy Dixon, Ond the District Court' ruling Rdooted from the 

Feder1 Magistrte recommendtion that "Feder1 Courtd are 

required to apply H doubly deferential UtandUrd of review that 

the Petitioner is required to overcome" is an unreasonb1e 

appliction of etb1ished Federdi law s determined by the 

Supreme Court, entitling the Petitioner relief under 28 U.S.C. 

§225Lf(d)(1)(2) 

Trcy Dixon tetified Ht trial that the Petitioner had culled 

her on' cell phone Und that there was a reltionhip between 

the victim Wnd.the Petitioner. When the prosecutor Usped Ms. 

Dixon how long the relationhip lasted, Whe tetified that her 

don had told her that he had purchased H Jift for Petitioner 

for their fifth year nniveray. That Petitioner never 



REASONS FOR GRANTING REVIEW (Continued) 

himelf to her when -he allegedly clled the house, but that Whe 

would "hear Derrick All his name" (RRv.4,pp.31), Ond that Whe 

would give the, victim money nd'.he would Osk him "where is 

your money? An.d,he was like well", "I had to help a friend." 

This hearWa' tetimony prejudiced the Petitioner to the jury 

by implying long-term reletionhip that did not exist 6nd 

dependnce by Petitioner on the victim, which did not occur. 

This tedtiniony. conisted of OtatementO mde hV the victim, or 

ttement Ms. Dixon WilegeW to have overheard during phone 

converstationW by the victim. This teWtimony fitO the very 

definition. ofhearW.aV and as such was inWdmissihle. Trial 

counel'W filure to object to this prejudiciali:tetimony 

casued the jury to accept both Ms. Dixon's testimony Wnd the 

State'W allegWtiond ds reliable fWct, cWu'ing the Petitioner 

egregious harm. Trial counel'W filure to object to. Wuch 

tebtimony Wllowed W violation of not only the hearWey rule, 

but the confrontWtion clause as well. SEE: Crawford v. 

wWshington, 124 5 Ct. 1354 (2004); Fed.R.Evid. 801(a)(c)... 

"The confrontWion ci'duWe andthe hear slav rule cover 
Wt'dtementbL offered 45 proof of fWct Wt trial Wnd as 
WuchWre inWdmissble." 

Ms. Dixon'W in-court deWcriptio.n Wnd verbatim WccounW of out-

of-court Wtatemen.t Wllegedly mWde bV the victim, clearly 

violateW both the heWrWa rule and the confrontWtion clause. 

Allowing Wuch teWtirnony createW W generate class of w:tneWseW 

helpful to the prosecution, but - exempt from the Petitioner'W 

Sixth Amendment prctection. This is clearly contrary to 

established FederWl law. SEE: Melendez-Diaz v. MassachuWettW, 

129 S..Ct. 2527 (2009)... 

11 



REASONS FOR GRANTING REVIEW (Continued) 

"The. tet of the Sixth Amendment contemplated two lasseb of 
witneWe, those againWt the defen nt'an those in his favor. The 

:prsecution must proric the former, the defendant may call the 
latter. there is not : third category of witneeW, helpful to the 
prosecution, but somehow immune from confrontation." 

The Petitioner asserts that for his trial counel to fail to 

object to such inadmissbLe tetimony had a harmful effect 

on the jury's d ecision making and what trial counel claim' 

was part of his trial Wtrategy, was in actually, no trial 

traeq. SEE: Trial Counel's Affidavit In Reponde To 

Petitioner's State Habeas Petition, Quoted In Part In Federal 

MagistrRte'6 Recommendation, pp. ...  

"It was a valid trial stragtegy to allow testimony regarding the 
fami1iaritti between the victim, and the Petitioner. In fact, the 
admitted .hearaV, howed the disparity of perception of the alleged 
relationhip between the victim and the Petitioner." 

The Petitioner asAert that trial coutel was clearly 

ineffective for allowing heara) tetimony, unsupported by 

fact, to even be considered by the jury, since perception 

clearly harmed the Petitioner. No constitutionally effective 

coun.el would have failed to object to hearay te'timonV:, 

unuported bV fact, which raised the possibility of a 

relationdhip that did not exist in fact. And that assertatian 

bing an integral part of the Petitiuner'defene. There was 

no familiarity, no relationhip. The Petitioner was being 

ta].ked:bV somebody he had no re1ation'hip'with and counel's 

failure to object to inadmissible tetimn'U.tetimony claiming 

different allowed the jury to conider evidence it should have 

never been allowed to coHider. Counei's failure to object 

clearly harmed the Petitioner. SEE: Fuller v. State, 224 S.W.3d 
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REASONS FOR GRANTING REVIEW (Continued) 

832,637 (Tex.App.-Texarkana 2007)... 

"CounWe!1 9 failure to object to inadmissible tetimony was in 
sence, no stragtegy and was ineffective." 

The Petitioner assetd that had his trial counel objected 

to such inadmissible tdtimonV q  there is a reasonable 

probability that the trial court would have u'tained Ouch 

an objection. There is alo a reasonable probability that the 

Jury, not having to conider the existence of a relationhip 

raised bV inadmissible teltimonv, maV, have reached a 

different.verdict. SEE: Young v. Dretke, 356 F.3ri 616 (2004)... 

"That as a reu1t of counsel1 W deficient performance, there i a 
reasonable probability that the outcome maV have been different." 

The Petitioner assertW that his trial caune1 failed to 

effeectively impeach the tetimony of InveWtigator Robert 

McCarver ci the Bowie County Sheriff's Department, prejudicing 

the F'etitioner' defene. On direct examination, InveWtigator 

McCarver te1 tified that the Pe.titionr's cry/ing during his 

video-taped interview was based olel'j on remore for himelf, 

•not the victim. While trial counel did get In\eUtigator 

McCarver to admit that his opinion of the Petitioners crying 

was based on peculation, McCarver alo state6 that what he 

viewed as an absenc-e of remore or Wompatho for the victim 

by the Petitioner, was supported bV,  commentW allegedly made 

b's) the Petitioner during the interview. SEE: (RR.v.3,pp.129) 

Q: So if he was having aiç) Hvmpathv there or whether or not, 
that was jut V,our opinion, was it not? 

A: No sir, he actu allv made Wome commentH during that ttthe but 
still 'peculation be'S/dond that. 

13 



REASONS FOR GRANTING REVIEW (Continued) 

This Otatement bV Invetigator McCarver is cleariV ambiguou. 

at bet and infer that the Petitioner made tatement during 

the interview, which led McCarver to believe the Petitioner 

had no s)mpath for the victim or remorse over the victim' 

death. This is not effective impeachment of the witnesbV 

trial caunel. In fact, coune1 could have easiiV reviewed 

the taped interview of the Petitioner to determine what 

commentW Invetigator McCarver was referring to. The 

Petitioner assertW that he told his counel that he had made 

no such commentli and had h'is trial coUne1 puruedthat:- Line 

of qijetioning,he:wbdld have revealed to the jury that Mr. 

McCarver's tetimony was unreliable and wouidhave impeached 

him as an unreliable witne. There is no reasonable trial 

trateg) that would,ju0tifV Wuch a failure b) trial counel. 

The Petitioner aserts thathisEtrial counWel was 

contitutionally ineffective for failing to impeach the 

testimony of Brittan) Robinson, prejudicing the Petitioner's 

def ense . 

Trial counsel. fsiled to object to the inconsistent testimonV 

of Ms. Robirion who claimed under direct examination b) the 

prosecutor that the victim and the Petitioner were 

romanticallV invo1vd. Trial counsel's failure was 

particulrlharrnful to the Petitioner becaue it amounted to 

hearaytetimonV that boltered the previouO inadmissible 

tetimonV of Traci Dixon that - "An ongoing relationhip 

existed between the victim and the Petitioner.'! This teWtimoty 

14 



REASONS FOR GRANTING REVIEW (Continued) 

amounted to hear with no supportable fact.. Counel' 

failure to object to such tetimonV caued extraneoug matters 

that did not exist in the record to be introduced to the jury, 

cauing the Petitioner egregious harm. - SEE: Hall v. State, 161 

S.LjJ.3d 142 (Tex.App.-Texarkana 2005)... 

"Counel was ineffective for failing to object to the admission of 
extraneou matter-W."  

Trial counel alo failed to effectivelV impeach the tetimony 

of srittanV Robinson. While it is true that trial counel 

managed to have Ms. Robinson aWnowledge that Whe had never 

seen the victim and the Petitioner involved in a sexual act, 

this did little to dispel the allegation of a romantic• 

relationhip, since anV rationale trier of fact would hardly 

discount the possibility of a relationhip becaue a third 

party was not a eyewitne11 s to a sex act. Such a concluion 

would not be reasonable. Coubsel's failure to object to what 

amounted to hearaç) tQtirnon and then fail to effectivelV 

impeach ouch inadmissible and harmful evidence was deficient 

performance bV trial counsel and that deficient performance 

Clearly prejudiced the Petitioner defenWe. SEE: Walter v. 

State, 195 S.IjJ.3d 250 (Tex.App.-San Antonio 2006); Catin 

v. CocWerell, 315 F.3d 491 (5th Cir.2002)... 

"Counl's numerouW deficient acto and omission, in their totality, 
prejudiced the accued's defene." 
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CONCLUSION 

The petition for a writ of certiorari should be granted. 

Respectfully submitted, 
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