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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

Un¡led Stales Court of Appeals
Fifth Circuit

No. 15-20713 FILED
September 27,2017

Lyle W. Cayce
Clerk

v

Consolidated With: 16-20356

UNITED STATES OF AMERICA

Plaintiff - Appellee

HUEY P. \MLLIAMS, JR.,

Defendant - Appellant

Appeals from the United States District Court
for the Southern District of Texas

USDC ltto. 4: 14-CR-22-1

Before BARKSDALE, DENl.ilS, and CLEMENT, Circuit Judges.

PER CIJRIAM:*

Huey P. Williams, Jr., appeals his conviction for aiding and abetting

health care fraud. He challenges the district court's admission of testimony at

trial, which he contends was in violation of Federal RuIe of Evidence 404(b).

For the reasons set forth below, we AFFIRM.

* Pursuant to 5TH Ctn. R. 47.5, t}lLe court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5tn
Crn. R. 47.5.4.
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I
The federal Medicare program provides health care benefi.ts to millions

of Americans who are over the age of 65 or disabled. Medicare fraud schemes

steal from taxpayers and prey on some of the most vulnerable in our society.

Williams owned and operated Hermann Medical Supply, a business

operating in Texas that supplied durable medical equipment to Medicare

beneficiaries.l To participate in Medicare, health care providers are required

to submit an application in which the provider agrees to comply with all

Medicare-related laws and regulations. Once the application is approved,

providers are given a Medicare provider number to use when submitting claims

for reimbursement. When submitting a claim form, the provider certifies,

among other things, that the contents are true and the services rendered were

medically necessary. Williams's wife, Marsha, signed the Medicare provider

application for Hermann Medical Supply in 2005. The application did not

disclose Williams's ownership or management role in the company.

From approximately 2006 to 2010, Williams, through Hermann Medical

Supply, orchestrated a scheme to defraud Medicare by submitting bills for

durable medical devices that were never provided or not medically necessary.

In particular, Wiiliams provided hundreds of patients with neoprene-type soft

braces but billed Medicare for more expensive, hard, custom-fitted mechanical

braces. He ultimately submitted $3.4 million in false claims, and Medicare paid

$1.96 million on those claims.

I Hermann Medical Supply consisted of two business entities, Hermann Medical
Supplies Inc. and Hermann Medical Supplies II, Inc. We refer to them collectively as
"Hermann Medical Supply." The businesses had no association with Memorial Hermann
Hospital located in Houston, Texas. Williams used the name "Hermann" because it was
"recognizable" and "a popular name in the area."
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Williams was indicted for one count of aiding and abetting health care

fraud in violation of 18 U.S.C. SS 1347 and 2. He pled not guilty, and his case

proceeded to jury trial. A pretrial dispute arose whether testimony potentially

touching on his criminal history could be admitted at trial. Prior to starting

Hermann Medical Supply, Williams had multiple run-ins with the law. His

criminal record includes felony convictions for cocaine possession and

misdemeanor convictions for assault, resisting an officer, and carrying a

weapon.

The government sought to elicit testimony from Marsha regarding why

she signed the Medicare provider application for Hermann Medical Supply.

The government explained at a pretrial conference, "there may be a witness

[who] will testifr about statements made by the defendant regarding his

criminal record, and in the context of why he's not on the Medicare

application." 'We don't intend to go into what the criminal record is, or what

the convictions are, if there are any. But the fact that defendant made the

statement about his criminal record and the context of why he is not on the

Medicare application may come out in testimony." Williams sought to preclude

the government and its witnesses "from mentioning, eliciting or attempting to

elicit information relating to Defendant's criminal history or even that

Defendant has a criminal history. The district court preliminarily granted

Williams's pretrial motion to exclude the evidence but clarified that "all it
means is that at the time, when this is about to come out, you have to come up

and convince-and tell me about it again."

During a sidebar at trial, the government stated that it \ñ¡as "about to get

into the testimony regarding the defendant's past history as to why she [i.e.,

Marsha] \ñ/as on the Medicare application." Williams again objected, arguing

that the government's stratery was "a factual way to get into an extraneous
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offense that is not admissible." The government responded that the testimony

'was "relevant to show that Ms. Williams was only on the application for a

certain reason. Again, we will not ask what the actual offense was, but about

the statement that he told her, which is covered under [Federal Rule of

Evidence 801 (dX2)(Ð1."'z

The district court ovenuled Williams's objection. After some preliminary

discussion regarding the Medicare provider application, Marsha testified as

follows:

Q. Do you know - why did you sign it instead of the defendant?

A. Because he told me it would be difficult for him to start the
business because of his past.

No further questioning was made regarding Williams's "past." The government

did not mention Williams's criminal record during opening or closing

statements or elicit such testimony from other witnesses. Williams did not

request a limiting instruction regarding his wife's testimony, nor did he take

the stand.

After a two-day trial, the jury convicted Williams of aiding and abetting

health care fraud. The district court sentenced Williams within the Guidelines

range to 63 months in prison and ordered $1.96 million in restitution. Williams

appeals his conviction.

II
Williams contends that the district court erred by admitting Marsha's

testimony that "he told me it would be difficult for him to start the business

because of his past." He argues that allowing the government to "allud[e] to"

his "criminal past" violated Federal RuIe of Evidence 404(b). We review

2 Federal Rule of Evidence 801(d)(2XÐ, a rule not at issue here, relates to hearsay
and provides that a statement offered against an opposing party that was made by the party
is not hearsay.
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evidentiary rulings for abuse of discretion. See United States u. Kínchen, 729

F.3d 466, 470 (íth Cir. 2013).

m
Federal RuIe of Evidence 404(b)(1) provides that "[e]vidence of a crime,

wrong, or other act is not admissible to prove a person's character in order to

show that on a particular occasion the person acted in accordance with that

character." The rule precludes use of such evidence to show that the defendant

"is by propensity a probable perpetrator of the crime" charged. Old Chief u.

United States, 519 U.S. I72, L9l (1997); see also Michelson u. United States,

335 U.S. 469, 475 (1948) ("The State may not show defendant's prior trouble

with the law, specific criminaL acts, or ill name among his neighbors, even

though such facts might logically be persuasive that he is by propensity a

probable perpetrator of the crime.").

'.As a threshold matter, RuIe 404(b) is only implicated when the offered

evidence is extrinsic; evidence intrinsic to the charged offense does not

implicate the rule." United Sta,tes u. Crawley, 533 F.3d 349, 353-54 (5th Cir.

2008); see also United States u. Rice,607 F.3d 133, 141 (5th Cir. 2010) ("To

determine whether 'other acts' evidence was erroneously admitted, we must

fi.rst decide whether the evidence was intrinsic or extrinsic."). Evidence is

"intrinsic" \,vhen evidence of another act and the crime charged are

"inextricably intertwined," both are part of a "single criminal episode," or the

prior act was a "necessary preliminar[y]" of the crime charged. United States

u. Williams, 900 F.2d 823, 825 (5th Cir. 1990) (internal quotation marks

omitted). The district court did not classifi' the evidence at issue.

Marsha's testimony offered evidence of Williams's conduct of preparing

and fiIing a Medicare provider application in a deceptive manner. At trial, the

government asked Marsha to testifr why she signed the application rather
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than Williams, the company's true owner and manager. This line of

questioning went to a necessary predicate of Williams's commission of health

care fraud: an approved Medicare provider application. Williams's scheme

hinged on an approved application, and the criminal acts that followed-in

particular, submitting false bills-required Medicare approval and a provider

number. The jury was entitled to know the full context of Williams's

relationship with Hermann Medical Supply, starting with the company's

foundational acts and continuing through the criminal episode. See id.; see also

United States u. Colernan, 78 F.3d 154, 156 (5th Cir. 1996) (stating that

intrinsic evidence is admissible to "complete the story of the crime by proving

the immediate context of events in time and place"); United States u. DuIa,989

F.2d 772, 777 (ít}r' Cir. 1993) ("The defendants were charged with conducting

a continuing scheme to defraud . . . . In developing proof of intent and motive,

the prosecution may offer all of the surrounding circumstances that were

relevant.").

This evidence rüas intrinsic to the crime of health care fraud charged in

the indictment. Because "[i]ntrinsic evidence is generally admissible," its

"admission is not subject to [R]uIe 404(b)." United States u. Freeman, 434 F.3d

369, 374 (5th Cir. 2005).

Williams's appeal centers on his contention that Marsha offered extrinsic

evidence of his criminal past in her testimony, triggering Rule 404(b). We fail

to see how the vague excuse given for Williams's decision not to sign the

Medicare provider form-his "past"-sufficiently invokes the rule. It is true

that prior to trial, there ïvas reason for Williams to be concerned about

references to his past criminality. But in response to his motions, the

government assured Williams that it would not delve into "the criminal record"
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or any "actual offense." Had it elicited testimony depicting Williams as a past

cocaine user or assaulter, for example, this would be a different case altogether.

We read the Federal Rules of Evidence in accordance with their

"structure" and "plain language -" See Huddleston u. United States, 485 U.S.

681, 687 (1988) (interpreting Rule 404(b)). On this record, Marsha's four-word

snippet of testimony-((because of his past"-does not provide "[e]vidence of a

crime, wrong, or other act." RuIe 404&) evidence can be admitted "only if the

jury can reasonably conclude that the act occurred and that the defendant was

the actor." Id. at 689 (citing United States u. Beechum, 582 F.2d 898, 9t2-L3

(5th Cir. 1978) (en banc)); see also Mich,elson, 335 U.S. at 475 (warning against

admission of "specific criminal acts"). As the government correctly points out,

"the typical case involves a single \trrong, such as a prior conviction for an

offense similar to the charged offense." Here, Marsha's vague reference to

Williams's "past" is not evidence of a prior act, thus leaving her testimony

outside of the RuIe 404(b) framework. To hold otherwise would open up a host

of testimony to scrutiny under that rule.3

IV

Williams contends that, even if the evidence is not rendered invalid by

Rule 404þ), this testimony is more prejudicial than probative and should have

been excluded under Rule 403. We disagree. The scope of Rule 403 is narrow

and may be applied to exclude evidence only "cautiousfiy]" and "sparing[y]."

United States u. Fields,483 F.3d 313, 354 (5th Cir. 2OO7). Further, a district

3 We note that below, the government argued-correctly in our view-that "RuIe
404(b) is not relevant to the testimony at issue" because Marsha's testimony was "far too
vague to be inadmissible 404(b) evidence." Now, the government takes a less certain stance.
On appeal, the government frnds it "doubtful'and "hard to see how" Marsha's testimony falls
within the ambit of Rule 404þ), yet it spends the vast majority of its brief assuming
"arguendo" that her testimony implicates the rule.
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court's decision on RuIe 403 grounds is entitled to great deference and should

be "disturbed 'rarely' and only when there has been 'a clear abuse of

discretion ."' Id. (quoting United States u. Maggitt, 784 F.2d 590, 597 (5th Cir.

1e86)).

Here, the district court did not clearly abuse its discretion in admitting

the testimony at issue. Marsha's statement that she signed the Medicare

provider application form for Hermann Medical Supply in 2005 instead of

Williams "because of his past" has probative value because it tends to show an

intent to defraud. And the risk of unfair prejudice to Williams from this vague

statement was extremely limited, as no further questioning u¡as undertaken

regarding Williams's "past," nor was Williams's criminal record mentioned

during the trial. Thus, the probative value of the statement was not

substantially outweighed by the risk of unfair prejudice.The district court d.id

not abuse its discretion in allowing Marsha's testimony.a

V

We AFFIRM the judgment of the district court.

a We need not reach the parties'remaining arguments regarding whether the evidence
is admissible under Rule 404(b)(2), see 582F.2d at 911, or whether any error was harmless.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 15-20713

Consolidated With: 16-20356

UNITED STATES OF AMERICA,

Plaintiff - Appellee

HUEY P. \4/ILLIAMS, JR.,

Defendant - Appellant

Appeals from the United States District Court
for the Southern District of Texas

ON PETITION FOR REHEARING AND REHEARING EN BANC

(Opinion September 27, 2Ot7, 5 Cir.,

Before BARKSDALE, DENNIS, and CLEMENT, Circuit Judges.

PER CURI.AM:

(n The Petition for Rehearing is DENIED and no member of this panel nor
judge in regular active service on the court having requested that the
court be polled on Rehearing En Banc, (Fen R. App. P. and 5tn Cln, R.
35) the Petition for Rehearing En Banc is also DENIED.
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( ) The Petition for Rehearing is DENIED and the court having been
polled at the request of one of the members of the court and a majority
of the judges who are in regular active service and not disqualified not
having voted in favor, (FBo R. App. P. and 5rs Cm, R. 35) the Petition
for Behearing En Banc is also DENIED.

( ) A member of the court in active service having requested a poll on the
reconsideration of this cause en banc, and a majority of the judges in
active service and not disqualified not having voted in favor, Rehearing
En Banc is DENIED.

ENTERED FOR THE COURT:

4-þ
UNITED STATES CIRCUIT JUDGE
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Sheet I United States Distrist Court

UNrrBn Srarps Drsrrucr CorrRT
Southern District of Texas

Holding Session in Houston

Southern District of Texas

ENTERED
November 24,2015
David J. Bradley, Clerk

Uurreo Sreres oF AMERTcA
V.

HUEY P. WLLIAMS, JR.

JUDGMENT IN A CRIMINAL CASE

CASE NUMBER: 4: 14CR00022-001

USM NUMBER:60327-379

Christooher L. Tritico
Defendant's Attomey

E See Additional Aliases.

THE DEFENDANT:

E pleaded guilty to count(s)

E pleaded nolo contendere to count(s)
which was accepted by the court.

E was found guilty on count(s) I onMarch ll-2015
after a plea of not guilty.

The defendant is adjudicated guilty ofthese offenses:

Title & Section Nature of Offense Offense Ended
07/3|2010

Count
18 U.S.C. $$ 1347 and 2 Healthcare fraud, aid and abet

E See Additional Counts ofConviction.

The defendant is sentenced as provided in pages 2 through f, of this judgment. The sentence is imposed pursuant to
the Sentencing Reform Act of 1984.

E The defendant has been found not guilty on count(s)

E Count(s) tr is tr are dismissed on the motion of the

It is ordered that the defendant must notify the United States attomey for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to
pay restitution, the defendant must notify the court and United States attomey of material changes in economic circumstances.

November 20.2015
Date of Imposition of Judgment

of Judge

MELINDA HARMON
TINITF',D STÄTT"S DISTRTf-T
Name and Title of Judge

November 23,2015

Date

E

15-20713,544 
MRo I MRo
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Judgment - Page2 of 6

DEFENDANT: HUEY P. WILLIAMS, JR.
CASE NUMBER: 4: I 4CR00022-001

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a

total term of Á? mnnthc

This term consists of SIXTY-THREE (63) MONTHS as to Count l.

E S"" Additional Imprisonment Terms.

E fne court makes the following recommendations to the Bureau of Prisons:

E ttle defendant is remanded to the custody of the United States Marshal.

fl fne defendant shall surrender to the United States Marshal for this district:
fl at- E a.m. E p.m. on

E as notified by the United States Marshal.

E tne defendant shall sunender for service of sentence at the institution designated by the Bureau of Prisons:

E before 2 p.m. on

E as notified by the United States Marshal.

E as notified by the Probation or Pretrial Services Office.

RETURN

I have executed this judgment as follows

Defendant delivered on to

at with a certified copy of this judgment.

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL

l5-20713.545
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DEFENDANT: HUEY P. WILLIAMS,JR.
CASE NUMBER: 4: 14CR00022-001

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of: 3 vears.
This term consists of THREE (3) YEARS as to Count 1.

E S." Additional Supervised Release Terms.

The defendant must report to the probation office in the district to which the defendant is released withinT2 hours of release from the
custody ofthe Bureau olPrisons.

The defendant shall not commit another federal, state or local crime.

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled
substance. The defendant shall submit to one drug test within I 5 days of release from imprisonment and at least two periodic drug tests
thereafter, as determined by the court. (for offenses committed on or after September t 3, t 994)

E fne above drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of future
substance abuse. (Check, if applicable.)

El fn" defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Check, if applicable.)

E fne defendant shall cooperate in the collection ofDNA as directed by the probation officer. (Check, ifapplicable.)

E fn" defendant shall comply with the requirements of the Sex Offender Registration and Notification Act
(42 U.S.C. S 16901, et seq.) as directed by the probation officer, the Bureau ofPrisons, or any state registration in
which he or she resides, works, is a student, or was convicted of a qualifuing offense. (Check, if applicable)

E fne defendant shall participate in an approved program for domestic violence. (Check, ifapplicable.)
Ifthisjudgment imposes a fine or restitution, it is a condition ofsupervised release that the defendant pay in accordance

with the Schedule of Payments sheet of this judgment.

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions
on the attached page.

STANDARD CONDITIONS OF SUPERVISION
E See Special Conditions ofsupervision.

l) the defendant shall not leave thejudicial district without the permission ofthe court or probation officer;

2) the defendant shall report to the probation officer and shall submit a truthful and complete written report within the first five days of
each month;

3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer;

4) the delendant shall support his or her dependents and meet other family responsibilities;

5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other
acceptable reasons;

ó) the defendant shall notiÍ! the probation officer at least ten days prior to any change in residence or employment;

7) the defendant shall refrain from excessive use ofalcohol and shall not purchase, possess, use, distribute, or administer any
controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician;

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;

9) the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted of
a felony, unless granted permission to do so by the probation officer;

I 0) the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation of any
contraband observed in plain view ofthe probation offìcer;

I I ) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer;

12) the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the
permission of the court; and

l3) as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's criminal
record or personal history or characteristics and shall permit the probation officer to make such notifications and to confirm the
defendant's compliance with such notification requirement.

l5-20713.546
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DEFENDANT: HUEY P. WILLIAMS, JR.
CASE NUMBER: 4:14CR00022-001

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall provide the probation officer access to any requested financial information. If a fine or restitution amount has been
imposed, the defendant is prohibited from incuning new credit charges or opening additional lines of credit without approval of the probation
officer.

The defendant is prohibited from possessing a credit access device, such as a credit card, unless first authorized by the probation officer.

The defendant is prohibited from employment or acting in a fiduciary role during the term of supervision.

The defendant is prohibited from any involvement with any Government benefit program, including but not limited to Medicare and Medicaid,
unless first authorized by the Court.

E See Additional Special Condítions ofSupervision.

ts-20713.547
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DEFENDANT: HUEY P. WILLIAMS, JR.
CASE NUMBER: 4: 14CR00022-001

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.
Assessment Fine Restitution

TOTALS $100.00 $1,960,000.00

E S". Additional Terms for Criminal Monetary Penalties.

E fne determination of restitution is deferred until
will be entered after such determination.

Ãn Amended Judgment in a Criminal Case (AO 245C)

E fne defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise in
the priority order or percentage payment column below. However, pursuant to l8 U.S.C. $ 3664(i), all nonfederal payees must be paid
before the United States is paid.

Name of Payee
Medicare

Priority or Percentaee

E S". Additional Restitution Payees.

TOTALS $0.00 $1.960.000.00

E Restitution amount ordered pursuant to plea agreement $

I fne defendant must pay intcrest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to l8 U.S.C. $ 3612(Ð. All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to l8 U.S.C. g 3612(g).

E ttre court determined that the defendant does not have the ability to pay interest and it is ordered that:

E the interest requirement is waived for the E fine E restitution.

E t¡e interest requirement for the E fine E restitution is modified as follows:

E Based on the Government's motion, the Court finds that reasonable efforts to collect the special assessment are not likely to be effective.
Therefore, the assessment is hereby remitted.

* Findings for the total amount of losses are required under Chapters 1094, 110, I l0A, and I l3A of Title 18 for offenses committed on or
after September 13,1994, but before April23,1996.

Total Loss Restitution Ordered
$1,960,000.00

15-20713.548
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DEFENDANT: HUEY P. WILLIAMS, JR.
CASE NUMBER: 4: 14CR00022-001

SCHEDULE OF PAYMENTS

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows:
A E Lump sum paym€nt of$100.00 due immediately, balance due

E not later than 

-, 

or
E in accordance with E c, E D, E E, or El F below; or

B E Payment to begin immediately (may be combined with E C, E D, or E F below); or

Joint and Several
Amount

Judgment -- Page 6 of 6

, to commençe _ days

, to commence _ days

Corresponding Payee,
if appropriate

C EI Payment in equal installments of
after the date of this judgment; or

D E Payment in equal installments of

Case Number
Defendant and Co-Defendant Names
lincluding defendant number)

over a period of

over a period of
after release from imprisonment to a term of supervision; or

E E Payment during the term of supervised release will commence within- days after release from imprisonment. The court
will set the payment plan based on an assessment of the defendant's ability to pay at that time; or

F E] Special instructions regarding the payment of uiminal monetary penalties:

Payable to: Clerk, U.S. District Court, Attn: Finance, P.O. Box 61010, Houston, TX77208.

Balance due in payments of the greater of $25 per quarter or 30%o of any wages earned while in prison in accordance with
the Bureau of Prisons' Inmate Financial Responsibility Program. Any balance remaining after release from imprisonment
shall be paid in equal monthly installments of $200 or l0%o of the defendant's gross earnings. whichever is greater, over
the period of supervision, to commence 60 days after the release to a term of supervision.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due
during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons' Inmate Financial
Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

E Jointand Several

Total Amount

E S"" Additional Defendants and Co-Defendants Held Joint and Several.

E fne defendant shall pay the cost ofprosecution.

E f¡e defendant shall pay the following court cost(s):

E ttre defendant shall forfeit the defendant's interest in the following property to the United States:

E S"" Additional Forfeited Property

Payments shall be applied in the following order: (l) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost ofprosecution and court costs.

l5-20713.549


