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QUESTIORS PREGENTED

| 1y IS THE SENTENCE gF 10 YEARS FOR MCL 750.227 b IMPROPER,
TLLEGAL AND INVALID AND IN VIOLATION OF PETITIONERS CONSTITUTIONAL
RIGHTS TO A FAIR SENTENCE PURSUANT TU.U.S. CONST AM. VI, PROTECTED
BY HIS RIGHTS TO DUE PROCESS AND THE EQUAL PROTECTION OF THE LAU

PURSUANT TO U.S. CONST. AM XIV?

SUBSIDIARY QUESTIONS (RULE 14(1)(8))
s) Are Michigan courts erring when using procedural rules 1O
leave improper, iliegal and invalid sentences in place in conflict

w?

hY

and disregard to fed;ral and constitutional 1

b) Do Michigan coufts l1ack subject matter jurisdiction to imposa
ijllegal sentences as well as the authority to feave them in place?

c) Are alll state courts bound by federal and constitutional lay,
orohibiting the imposition and the leaving in place agf improper,
illegal and invalid sentences?

d) Did the Midhigan state courts err, causing a miscarriage of
- justice by imposing and choosing to lgave in place Petitioners
improper, illegal and jnvalid sentence?

e) Ars Michlgsan courts viglating federal and_conatitutional law,
causing miscarriages of Jjustice uh2n 12aving Michigen citizens
{llegal sentences in pnlace after bacoming aware of thes ssntencing

issues?
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M All parties appear in the éaption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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in a prior motion under this subchapter, unless the defendant demonstrates

(a) good cause for failure to raise such grounds on appeal or in the
prior motion, and

(b) actual prejudice from the alleged 1rregular1®1es that support the
claim for relief. As used in this subrule, "actual prejudice" meams that,

(iv) in the case of a challenge to the sentence, the sentence is S:tf '
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certioraﬁ issue to review the judgment below:

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
the petition and is

to

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

~ The opinion of the United States district court appears at Appendix
the petition and is

to

[ ] reported at ; 0T,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

X For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix A - to the petition and is
[ ] reported at ; Or,

[ ] has been designated for publication but is not yet reported; or,
N is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at _ ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ '] An extension of time to file the petition for a writ of certiorari was granted
to and including ' (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

D4 For cases from state courts:

The date on which the highest state court decided my case was _9-12-17
A copy of that decision appears at Appendix .

XA timely petition for rehearing was thereafter denied on the following date:

, and a copy of the order denying rehearing
appears at Appendix __.

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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s or her possessian
commit a3 felaony,

MCL 750.227 b: ? person whg carrizs or hss ia hi

a firsarm whsn he aor she commits or attempts =o

gxcept in viglaticn of 223, 227, 227a, or 230, is guilty of a
felany ano SHALL be punished By impriscnment for 2 years. Upon a
second conviction under this subssction, the perscn SHALL be
punished by imprisonment for 5 years. Upon a third or subsequent
conviction under this subsection, the person SHALL be punished by
imprisanment for 10 years. '

U.S. Constitution Amendment VI: In 2ll criminal prosecutions, the
accused shall enjoy the right tao a speedy and public trial, by an
impartiasl jury of the State and district wherein the crime shall
have been committed, which district shall have been previously
ascartained by law, and to bhe informed of the nature and cause af
the accusatian; to be confronted with the witnesses egeinst him; to
have compulsory process for obtaining witnesses in his favor, and
to have ths assistance of counsel for his defense.

U.5. Constitution Amendment VII: E£xcessive bail shall not be
required, nor esxcessive fines imposed, nor cruel ang unususl
punishment inflicted.

U.5. Constitution Amendment XIV Sec. 1: No State shall make or
enforce any law which shall abridge the privileges or immunities of
citizens of the United States; ner shall ant State deprive any
person of 1ife, liberty, or property, with out due process of lauw;
nor deny any person within it's jurisdiction the sgual protzction
of the laws. ' '



STATERENT OF THE CASE

On 5—29—2696 Petitioner was convicted of thfea counts aof ?elany
Firearm ?irst offence, amoné othef charges, and séntencad to 2
years in prisoen for the Ffelony Firearm charées in the O0Oakland
County Circuit Court of Michigan. for case no. 06-207074-FH.
Petitioner was later convicted of Felony Firearm (MCL 750.227 b) an
5-3-2013 in the State of Michigans Third Circuit Mayne.County Court
for case number 12-011375-FH uhichv sentence ﬁetiticnér is nouw
challenging. On 6-25-2013 Petitioner received a mandator? sentence
of 10 years in prison for Falény Fireerm 3rd. Petifioner chellenged
his sentence at sentenciné first kSae_Sentenciﬁg Transcrip;s E-25-
201g-p. 6-8) while repressnted by substitute sppellate counsel that
was éent.by his retaihed appellate caogunsel. Appellate coﬁnsel for
Petitioner failled to challénge nis illegal sentence on direct
appeai and Petitianers apgeai. of right wss disposed of Sy the
Michigan Supreme Dou}t when they denied leave to appesal on 6-11-
2015. Pstitioner filed s Motion For Rellief ﬁf Judgment in_prm—ée
pursuant ta MCé 6.500 seg. on 8-19-2015, where he challenged his .
illegal szntance uiﬁhin issue & and the ineffective assistance of
cohnsel arguments Qithin issues 5 and 6. The Third Circuit Wayne
County Court denied Petitioner relisf on 11-23-2015, omitting the

rzlevant part of the court rule entitling Petitioner to relief due

ot

o prejudice MCR 6.508(D)(3)(n)(iv), also slleging that counsel was
- not ingffective under Strickland v Washington and MCR
6.508(D)(3)(a) for failing to challenge Petitioners illegsl

sentence (See Novembher, 23-2015 Caurt Order, case no. 12-011375).

4.
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Catitiocner ed for cdelayed lzav:z to appeal and moiicned 10 55:aﬁd
in the Michigah Court of App=als on 4-15-2016 that the couri daniad
on B-3-2016 for failure to estsblish lowsr court errorv (Sz2a 8-3-16
C.0.4. GOCrder, cass no.332577). 0On B8-11-2018, Petiticnzr filsd a
motion for reconsideration in ths Michigan Court of Appeals that
was denied on 9-8-2015 with out resson. Pstlfioner ;han filed an
application for leave to appeal and motion for ressniancing in'the
Michigsan Suprems (Courz on 10-5-2015 that was deﬁigd on 9-12-17 for
failurs to ssiablisnh sntitlement to relief wnder MCR 6.508 (D)(S=e
Mich 5. Ct. 89-12-17 Order, case no. 154539). On 9-25-17 Petitioner
thzn filed =2 motion for recomsideration inbthe'Hi:hlgan Supreme
’ ] .
Court that was denied an Movember 29, 2017 '
[ 4
" .
S



RELSOR [FOR GRENTIUE THC FETITION

IRTRODUCTION

Petitionsr hers ssts forth facts that show that the Michigan
State Court has not only decided an important fedéral quesfion in =
»luéy that conflicts with it's ouwn state ﬁourt of last resort (Rulg 10
4b),.but that the Michigan State Court has4also deHided an important

federal question in a uway that cﬁnflicts with releyant decisians of
this Court (Rule 10 c).

The Michigan Courts vin the present ‘case imposed an
improper,illegsl,invalid ahd’vuid sentence upon Petitionmer that is
tuite as laﬁg as éuthorized by statute. The state court first lacked

. subject matter Jjurisdiction to even impése such & sentence (See
ﬁenshaw v Nerris, 337 Ark 494, 49B; 9898 S 2d 515, 517 (19995 where
the.cqurt cited Manville v. Hampton, 266 Ga B57, &71 5.E. 2d B72;, when
the court explained that "if the ,patitioner vuas confined for a
éentence longer than permitted by statute, this would be a denial of
liberty with out due process of laQ" an went an to explain_that when
a "petitioner alleges that & sentence is vaid or illegal, ué reviesuw
thz matter of the trial éaurté subject ‘matter jurisdicticﬁ“.) (Also
see People vbmasﬁingtan, 2017 Mich App Lexis 1431 at 9-11,.the court
steted that "Jurisdictional defescts may be raised st ANY time" and
the cﬁurt held that 'Regardless of whether the issuz uwas raised in an
improperly supported. motion, tﬁa trial court clezarly had the power tao
consider the Jjurisdictional issue 'brought to it's attention').
Petitioner challenﬂed his dimpraoper, illegal, invalid sentence &t
'senten;ing (See Sentencing Transcrips June 25 2018 p.G-?)_ making

defense/appzllate counsel sware of the sentencing issues. Counsel

b.
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eunporting law when reguested to hy +the court (S2e Sentancing
Transcripts June 25 2013 o0.74 8), due to ths fact that he was unaware
of case law controlling Petitioners charges. FQrther, appellaté
counsel that was present at Sentencihg,failéd'to raise the issue aof

Petitioners 1llegal sentence on direct aopeal, though instructed to.

Conseguently., Petitioner first raised the 1issue of his improper,
illegal, invalid sentence in -a Motion For Relief From Judgement
pursuant to MCR 6.500 seg. with in issue & as well as in the

-t

ineffective assistance of counssl argumsnt in issues 5 and 6 of his

suoporting brief. Petitionasrs sesntencing issus was WEVER addressed on
. ‘ . . .

it!'s merits and the asssertion that his sentence is invalid hs3s nsver

been rebutted. The Michigan courts have repeatsdly denied Petition=r

relief hy asszrting state orocedural rule over suhstance and

Canstitutional 1aw causing a mi=carriage of justice {Se2 Appx. A-D).

' +

This is parplexing since conflicts bhetween 2 "Donstitution and other
laws are settled by ‘Donstitotional law' aor U.5. Suprsme QCourt
nrecedant (Ses World Book Encyclonedia L Yolume 12 p.131, Library af
Congress Control Yumber 2M0010N931057). Oq: Constitution'is "a set of
rules anr principals that define ths powers of governmant and the
riﬁhts of ths people®, "Principals outlinsd in 2 canstitution form
the basis of constitutional law" and "The law 2lso includes official

rulings on how the principals of a nations constitution Aar2 tno be

interpreted and carried out®" (Ses torld Book ID). Petitioner clearly

a

n

Qal

has a Constitutional right to be sentenced in accord with thz law

]
u

the courts lacked the authority and jurisdiction to impaoss a santan

in conflict with th= law, thus ths ocutcome of this cass must be



setﬁled by Constitutional law.

This casz is so imbartant to the interest of justics and thgfe
is a sighificant national importance concerning all citizens 'in
Michigan suffering from ths ihpasition of improber, ill=gal, invalid
sentences becauée tha Michigan ‘coufts are usiné anr manipulating

state nrocaedural rules %o overcome Constitutional law and uphold and

leave in placé much senta2nce2s, in conflict with federal law. Many
.5, citizens, in Michigan suffer fraom +hs impasitinn af imnroper,
illegal, invelid sentsnces whether they are Hue ‘'to an abuse Oﬁ
discrétion or misinterpreted laws and statutes. Either may, thea

courts lack thz asuthority and jurisdiction to impose thesz sentences,
the defendants in these cases have the right to cdue proces; of th=a
law (U.S. Const. AM XIV), a fair senténce in accord with the 1auw
(U.S5. Const. AM VI) and ths right to he nrotected fram arbitrary
punishment (U.S. Coenst. AM VIII). For +these reasons the issus2
.presented reach far nezyond the‘particnlar fact of this case and the
Michigan courts must he ﬁads to uphold the Constitution and correct
improper, illegal, invaiid sentenc2s no matter how or whzn . they are
brought to the courts attention as long as thgy ar2 raised hy
interssted oparties. Though wmany federal cases decided by this
Honorable Court exnlain that an illegal sentsnce must be parrected by
a sentancing court and that & court has NO AUTHORITY ta lesave in”
placz2 an 1illegal sentence, Michigan Courte are manipulating their
procadural rules’ tpg settle Conmstitutional law snd overc&me ﬁthis

coirts rule.

IMPROPER, ILLEGAL AND INVALID SENTENG



a five wv=2ar santz2nce, B“Jut contrary to lsw, rceceived s3n illegal
sentence of 10 yeara.-PetifiDner was convicted af MCL 750.227(h)
Felony Firearm, which carries a 2 year mandatory sentence for the
first offeﬁce, 5 for the secaond and 17 for the third., Petitioner was

only =2ligihle to he santenced to 5 years faor Felony Firearm sscond

of

-
@

nceg in the present case. Thotgh hz2 doe= indeed have 3 nrevious

Felony Firesrm convictions, all % of thess convictions arose from one

]

A4, with n»ne fFfir m =ard one viciim. The

1]

a

"
]

incidsent in Febrgary 2
)

sentencing court in 2006 attached a Felony Firearm charge to each of

the three felonies that Petitioner was convicted of (S22 Proof NFf

Tncarceration Bpopx. E), though =zach of these % Felony Firsarm charges

were notsd as bheing Felony Firearm first offence (MCL 750.227

(a)(a)). Tne con*trolling oprecedan at +the time of Pestitianers

ot

conviction was People v. Stewart, 4471 Mich 89, 93-95; 430 MW 2d 227
(1892), where the Michigan Supreme Court explained "a person may only
be convicted as a 2nd fFelony Firszarm offender, not as a3 fourth, when

3 persan has 3 prior conviecrians arising out of a single criminal

-

‘transacticn” and "A defendant may only h2 convicted of Felony Firzarnm

Pl

3rd offencz, if the third offence is preceded by two convictions of

Felnny Ffirearm and bhoth caonvictions  havz arisen from s=perate

criminal transsactions.
In P=aople v Wilson, 2N16 Mich Bpo Lexis 941 {(unpublished opinian
Mo. 32L956) at 17-18, it was sexplained by the Michigan Court of

Appeals that Steuwart is binding on all Michigan coucts whan the court
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Stewalril unless znd until 1t is overrylad by'uur sudreme caurt” (AKAlso
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gee Pasige v Sterling Heighﬁs, £76 Mich 495,524 J6). Giving effect
to the Michigan Suprems Cbuft, the author of the étate; rules, it is
clear that Petitionesr was only eligible to be sentenced to 5 years as
a Felaoany Firearm second Q?Fender as all of his previous convictions
erose from ons incident. Furtﬁer, anything cthef than a SEPERATE
sentence of 2, 5 or 10 years is nnt‘a sentence under a subsectiaon of
MCL 780.227 b, as the court has no discration in sentencing under this

statuta. This can be bsatter understaod when reading the plain

language aof MCL 750.227 b uwhich reads:

A person who carries or nas in his or her possession a firearm when
he or_she commits or attempts to caommit 3 felaony, except a violation
aof 223, 227, 227a or 230 is guilty ﬁf a felony and SHALL.be punished.
by imprisonment for' 2 years. Upon a2 second conviction undef this
subsection, ths persan SHALL he punished by imprisanmenf ?0r_5 years.
Upon a third or subsesquent cmnvictian under this subsectiocn, the
psrsan SHALL bes punished by imprisonment for 10 years.

1

"SHALL is e mandatary term not s ‘parmigsive onef Feople v
Francisco, 474 Mich 82, 87 (2006). Thus if a psrson never received
thz mandatory 5 year senténcé for Felogny Firearm s=zcond affense, he
could not have ever be=n convicted as =& sacqnd offender and
consequantly could not he convicted as 2 third until h= was first
convictedbas 8 second and received ths mandatory 5 year sentence for

such convictian. It is ths “words of ths statute itself that a2

citizepn first looks to in guidance of directing his acticons" (Ses
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Petitionsr asser<e the~ h& haes & Constitutional reliance on the words

in thz statute concerning the sentencing schems and interpretatiaon of

[$1)

convictions. Accardingly. Petitionsrs sentence is constitutionslily

improper, illegsl invalid and void.

IMPORTANT FEDERAL QUESTION IN CONFLICT ®WITH IT'S OWN STATE COURT OF LAST RESORT

The impoftant.federal guastion here thaf the Michigan state courts
answered in conflict Pith their oun state court of iast resart is; Is
Petitioners sentence improper, illegal and invalid, in violation of
the U.S. Constitution? which includes the. subsidiary gquestion, is
Petitionef entitled to relief in ths state courts and are the stste

courts bound to correct his improper, illegal and invalid sentence?

The anSQer is yes, though <+ths Michigan state courts havg consistantly
denied Pestitioner resszntencing. Petitianers santence is clesarly
imprapef, illegal and invalid as argued herein. In Peoples v Kimble,
470 Mich 305, 313-314; 684 NW 2d 6689 (2004), the Michigan Supreme
Court established s ;dntrulling nrecedent that states both 'good
cause' is established when % sentence is invalid and céunsel fails to
challengs it unader MCR -6.508 (D) (3) (a), and 'prejudice' 1is
established whzn 2 minimum sentence sxcesds the maximum sentences under
thz proper sentencing guideline range under MCR 6.538 (D) (3) (b)
(iv), which fulfills entitlement to relief under MCR 6.500 seqg.. [MCR

6.500 seq. 'good cause' and prejudice standards are Sased on and

w

depsndent on federal law (Sez Wainmright v Sykes, 433 US 72; 97 CT.

2497; 53 L ED 2d 594)]. These standards were percisley fulfilled as

i



thé ;ircumstance& in tge presant case are exactly what tha coort io
Kimble articulated tha*t me=t the fulfillment reguirenments for relisf.
'Patitianar first challenged nis séntence at sentencing while
;epresented by appellafe couns2l {See Sentancing Transcripts June 25,
2013 p.6-8), where counsal failed to produce any supporting law at the
caurts_requasf due to his failure to invastigate the laws of the case,
and further failed to challenge this obvious issuz entitling
Petitioner to relief on direct appeal. Petitioner is clearly entitled
vto relief under TMOR §.508 (D} as his santencs in invalid,'
defense/appellate counsél failed fo challenge it, and he racéived a 10
year sentence“mhen he was only eligible to receive 5 years’ according
te the law, vyet the state courts depied Petitioner relief snd
resentencing pursuant to the sams court rule ;n plain errar (See Appx
B; Court Order 11-25-15). Two yeasrs after Kimbe, in People v
Francisco, L74 Mieh g2, 87; 711 NUW 2d bb (2006) thes Michigan Suprame
Court established controlling precedent stating that "A deféndant is
entitled to-be sentenced in sccord with the lau; and is entitled to be
sentenced by a judge who is écting in conformity with such law.'" With
Petitionsrs ssntence being improper, illegal and invalid dua to the
trial court imposing a sentence that was twics and loné as lawu
:prescrihed, contrary to controlling law snd statuts, he was and is
antitled tao reéantencing pursuant ta MCR 6.508 (D) anﬁ People v

Kimble.

IMPORTANT FEDERAL QUESTIONS IN CONFLICT WITH RELEVANT DECISIONS OF THIS COURf



The imporctasnt f{ederal quzstionmg thet the _Vichigan state courts
answered in canflict with relevant'deciéions af this Cour:t &re; Is
patiﬁicners sentence Constitutionally inmvalid?; Was defense/appellate
counsel Constitutionally ineffective for failing to challenge thz
issuz of Petitioners illegal and invalid.senténCa?; and. Are all state
courts bound to follow federal and censtitutional -law in ths
correction of illegel and invalid sesntences? The ansﬁers to these
questions =are yes, thought he Michigan courts have denied pztitioner
relief.

Petitioner sentence is clearly improper, il;egal,-invalid and thus
Qaid as establisnhed ‘uithin tha pra2vious érguments. According to
‘Williams v United States, SDS-US 193, 202-203; 111 S. th 1112 117 L

ED 2d 314 (1982) which was cited by the Michigan Supreme Court in

People v Francisco, 474 Mich 82 at 87, "A court of app=2als must remand
for resentencing if .the sentence was imposed as a2 result of an
incorrect application of the guidelines" and " a sentence is imposed

as a result of an incoarrect application of the guidelines whzn the
error results in the district court selecting a sentence fram ths
Qrcng guidaline range.” Petiticners sentence was clearly selected from
the wrong guideline range which was the wrong subsection of the Felony
Firearm statute in th=z present case, therefore Michigan 'éppellate
courts were bound to remand for ressntencing. The state courts ;efusad
to remand for resentancing on the false premisé that Petitioners
" counsesl was not constitutionally ineffective for failing to challenge
his illegsl, invalid sentence contrary to federal law, further stating
that "Appellate counsel may legitimately winnow out ueaker argument§

in order to focus on those argumants more likel to prevail." RNo
a f

13.



argurgnt though is more likely to prsvsil thafh an improper, illsgal
invalid and void sentence; espacially the tuo unpreserved and onz
civil issue that ’Petitioners appellate <counsel chose to raise.
Additiuﬂally, Petitioner as a layman showed with enocugh clarity that
he was prejudiced by arguiﬁg ‘that ‘he would have received 5 gears
instead of 10 years in prison had his counsesl raised the issue of his
iilegal sentence on dir:S; appesl. The state court was bound by this
Courts decision in Williams.

In wainright v Gonde; L64 US 78, BL; 104 S. Ct. 378; L €D 2d 18§
(1983) this Honorable Court held that when a "seﬁtenca violated state
lew"™ it Muwss 'deemed to be an arbitrary pdnishment under the BtH
Amandment.".Petitioners cu}ren: sentence violates both state statute
as well as the controlling precedent that was in place when hz uwas
convicted and sentenced, making his sentence unconstitutional.

In Montgomery v Louisiana, 136-S. Ct. 718, 731; 193 L ED 2d 598
(2016) this Court cited Ex Parte Seibold, 100 US 371; 376 25 L €D 717
(188C) explaining that “A conviction that violates a substantive rule
is not just =rronzous but cont}ary to law and as a2 rt=sult void. It
follows 3s 3 gensral principal that A COURT HAS NO AUTHORITY TO LEAVE
.Iﬁ PLACE A CONVICTION OR SENTENCE THAT VIDLATES A SUBSTANTIVE RULE.".
"Substantiva rules involve statufory.inferpretation" (See Welch v US,
136 S. Ct. 1257, 1268; 194 L ED 2d 287 (2016). Petitionef asserts that
his szntence is 1invalid due to incorrect statutery interpretation
which is in viglation of the substantive rgle szt in People v Stewart
t41 Mich B8S% at 93-95. Michigan courts had no authority to lsave in

place his sszntence.

There 1is NO presumption in the favor aof jurisdiction, for the

14,
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de
528 (1974).The federsl court in Ward v Kelly, 2016 Ark &71, 5;.506 S5t
3¢ 2244; Ark Lexis 382 cited Renshaw v Nafrisg 337 Ark 494, L97-498
(19993) when stating "Because ths impusition'cf an illegal sentence is
viewed aé a violation of basic constitufional rights, this court has
consistently viewed the issuz as heing an issus of subject matter

1

jurisdiction.® Petitianér did not raiss the issue of the trial courts
lack of subject matter jurisdicticn concerning his illegal sentence
until 8-2%5-1%7 in the HMichigan Suprems . Court in a wmotion for
reconsideration of his zapplication for lesve to appszal, as he was not
aware that this remedy was available until thé Michigan Court of

Appeals published People v UWsshington, 2017 #Mich App Lexis 1431 on %-

12-17 The Michigan Court of Appeals explained that “Jurisdictionsal

n

daefects may be raised at any tims® and that regardless of whethsr th
‘issue was raissa in an improperly supported 6.500 motion, a court
cléarly has the authority to cansider_a jurisdictiaonal issue brought'
tg it's attantion.'Further,'the law provides <that once state and or
federal juriédiction have bean challsngad, it MUST bes proven (S=zz Main
v Thibouu, 448 US 1 (100 S. Ct. 2502 (1980). Thus, even though
Pgtitioner raisedv the dissue in the HMichigan Supreme Court in an
"improperly supported motion, it was dus to a case that was just
published 9y the Michigan Court of Appeals making himbaware that the
igsuse cauid be reised, and the court clearly had the authority to hear
the jurisdictional issue brought to it's attention.

This Honorable Court estéblished in Strickland ; wasﬁihgton, L6 US

668, 680-682, 698; 104 5 Ct 2032 (1984) that "the Sixth Amendment

-

15,
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based an professiecnszl decisions and informesd legal
choicss can BHe wmade anly =after investigetion of options."  The
investigatian must.include 5an independent examinatiaon aof the facts,
circumstances, pleadings énd LAWS invalved.” The statutes sentenciﬁg

guidelines were clearly part of the law involvaed in the prassnt case

and couns2l had & duty to know haow this law was imposed. Further,

U

pursuing statute guidelines anﬁ how they arejinterpreted and applied
was not only necessary but in no way could have Bbeen harmful to
Petitioners defenss and the failure of counsel to investigate this
could naf have been considered stfategy, deprived Petitionar of s
complate defense and rendered counsel ineffective with in the meaning

of thes Sixth Amandment. Petitioner was PREJUDICED by counsels failure

[

to chzalliengs=z his imoroper, illegal and invalid sentencs by recziving s
mandatory sentenc; Sf 10 years in prison wh2n he uésvonly supposed to
receive a8 5 year ssntence. Counsels failures clearly effected ths
fundamental fairness of the procesedings which rasﬁlted in an actual
and substantisl disadvantage. %o the courses aof .nis defense and
Petitionér is antitled to réaentancing.

Finelly, the 'good caussg' and 'prejudice' threshold for entitlemsnt
to relisef under MCR 5.508 (D) (3) is dependent on federal law (is US
Supreme Court precsdent), See Wainright v Sykes, 433 US 72; 97 5 Ct
2697; 53 LED 2d 594 (1377) and MCR §.508 Staff Comments.) Blacks Lau
Dictionmary Tenth Editiqn defined good cause as "A legélly sufficient
reason.” Any state procedural bsr dependent on fsderal law, such és

MCR 6.508 (D) can be reviewsd d2 nove by & federal court if the atate

rule produces a result thst is manifeétly unjust (5=2e Matthew Bender &
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Procedural Defenses, Ch ). Petiticners imprepar, illegail angd

invalid sentence is clsarly and obviously & nwanifest injustices and

o]
o

this Honarable Court should order relief.
CONCLUSION

Petitiagnar here has «clearly established._fhat his sentence 1is
improper, 1illegal, invaiid and as a result void, that his appellate
counsel was ineffective with ion th2 meaning of the Sixth Amendmant
for fasilinmg to chzllenge i1t and thst h2 is entitled to relief =znd
resentenéing. Fetitionzr has also shown that ths Michigan staté coJdrts
erred in imposing and leaving in place his illegal sentence according
'to state, federal and constitutional lauw.

This Honorable Court should hear and decide this case bz2cause all
U;S. éitiiens are protected by thes United Stgtes Constitution against
arbitrary punishmant (US Const. AM VIII), have th2 right toc a3 fair
sentence in accord with the law {US Ccﬁst; AM VYI) which is protected
by the -Due Process and Equél Protection af»the law clause in the 1&4th

Amandment. Michigan cour

ot

s ars depriving it's citizens af thass
Constitutional protections by impasing and leaving in place illegal

ch thes state courts lack the authority and

[

and invalid ssntences, wh
jufiédiction under the Constitution to even impose, let alone leave in
nlace when Brought to thzir attention,. by citing stats procedural
rules to overcome federal and Constitutional law. It is nscessary for

this Court to correct the Michigan courts.



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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J
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