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QUESTION PRESENTED FOR REVIEW 

Where a defendant raises a sentencing error for the first time on appeal, it is 

reviewed only for plain error. United States v. Olano, 507 U.S. 725 (1993).  Under 

plain-error review, there must be (1) an error, (2) that is plain, and (3) that affects 

substantial rights. Id. 507 U.S. at 732.  When these three factors are met, a court 

may then exercise its discretion and correct the error if it seriously affects the 

fairness, integrity, or public reputation of the judicial proceedings. Id.  Here Mr. 

Gray did not object to the district court’s determination that he was a career 

offender under USSG §4B1.1, but argued on appeal that that it was plain error for 

the district court to find that his three prior convictions for violating Texas Health 

and Safety Code § 481.112 were “controlled substance offenses” under USSG 

§4B1.2(b). United States v. Gray, 698 F. App’x 589, 590 (11th Cir. 2017).  The 

question presented is: 

Whether the Eleventh Circuit Court of Appeals violated Mr. Gray’s right to 

Due Process by holding that the district court did not commit plain error, in light of 

Mathis v. United States, 136 S.Ct. 2243 (2016), United States v. Tanksley, 848 F.3d 

347, 352 (5th Cir.), supplemented, 854 F.3d 284 (5th Cir. 2017), and the Texas 

Court of Criminal Appeals’ opinion in Lopez v. State, 108 S.W. 3d 293 (Tex. Crim. 

App. 2003); where the error resulted in a sentence harsher than his otherwise 

applicable sentencing guidelines range.  
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INTERESTED PARTIES 
 
 There are no parties to the proceeding other than those named in the caption 

of the case.
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IN THE 
 

SUPREME COURT OF THE UNITED STATES 
 

 
        No: 

 
 

DEANDRE GRAY, 
 

Petitioner, 
 

v. 
 

UNITED STATES OF AMERICA, 
 

Respondent. 
 

 
On Petition for Writ of Certiorari to the 

United States Court of Appeals 
for the Eleventh Circuit 

 
 

PETITION FOR WRIT OF CERTIORARI 
 

 

 Deandre Gray respectfully petitions the Supreme Court of the United States 

for a writ of certiorari to review the judgment of the United States Court of 

Appeals for the Eleventh Circuit, rendered and entered in case number  

17-10524 in that court on October 3, 2017, which affirmed the judgment and 

commitment of the United States District Court for the Middle District of Florida.  
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OPINION BELOW 

A copy of the decision of the United States Court of Appeals for the 

Eleventh Circuit, United States v. Gray, 698 F. App’x 589 (11th Cir.  2017) 

(unpublished), which affirmed the judgment and commitment of the United States 

District Court for the Middle District of Florida, is contained in Appendix A-1. 

STATEMENT OF JURISDICTION 

 Jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1) and Part III 

of the RULES OF THE SUPREME COURT OF THE UNITED STATES. The decision of the 

court of appeals was entered on October 3, 2017. Accordingly, this petition is 

timely filed pursuant to SUP. CT. R. 13.1. The district court had jurisdiction because 

petitioner was charged with violating federal criminal laws. The court of appeals 

had jurisdiction pursuant to 28 U.S.C. § 1291 and 18 U.S.C. § 3742, which provide 

that courts of appeals shall have jurisdiction for all final decisions of United States 

district courts.
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STATUTORY AND OTHER PROVISIONS INVOLVED 

 Petitioner intends to rely on the following provisions: 

U.S. Const., Amendment V 
 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor shall any 
person be subject for the same offence to be twice put in 
jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public use, 
without just compensation. 
 
 

Rule 52(b), Federal Rules of Criminal Procedure 

(b) Plain Error. A plain error that affects substantial 
rights may be considered even though it was not brought 
to the court's attention. 
 

USSG § 4B1.1(a) 

(a) A defendant is a career offender if (1) the 
defendant was at least eighteen years old at the time the 
defendant committed the instant offense of conviction; 
(2) the instant offense of conviction is a felony that is 
either a crime of violence or a controlled substance 
offense; and (3) the defendant has at least two prior 
felony convictions of either a crime of violence or a 
controlled substance offense. 
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USSG § 4B1.2(b) 

 (b) The term “controlled substance offense” means an 
offense under federal or state law, punishable by 
imprisonment for a term exceeding one year, that 
prohibits the manufacture, import, export, distribution, or 
dispensing of a controlled substance (or a counterfeit 
substance) or the possession of a controlled substance (or 
a counterfeit substance) with intent to manufacture, 
import, export, distribute, or dispense. 
 

Tex. Health & Safety Code Ann. § 481.112(a) 

(a) Except as authorized by this chapter, a person 
commits an offense if the person knowingly 
manufactures, delivers, or possesses with intent to deliver 
a controlled substance listed in Penalty Group 1. 
 
(b) An offense under Subsection (a) is a state jail felony 
if the amount of the controlled substance to which the 
offense applies is, by aggregate weight, including 
adulterants or dilutants, less than one gram. 
 
(c) An offense under Subsection (a) is a felony of the 
second degree if the amount of the controlled substance 
to which the offense applies is, by aggregate weight, 
including adulterants or dilutants, one gram or more but 
less than four grams. 
 
(d) An offense under Subsection (a) is a felony of the 
first degree if the amount of the controlled substance to 
which the offense applies is, by aggregate weight, 
including adulterants or dilutants, four grams or more but 
less than 200 grams. 
 
(e) An offense under Subsection (a) is punishable by 
imprisonment in the Texas Department of Criminal 
Justice for life or for a term of not more than 99 years or 
less than 10 years, and a fine not to exceed $100,000, if 
the amount of the controlled substance to which the 
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offense applies is, by aggregate weight, including 
adulterants or dilutants, 200 grams or more but less than 
400 grams. 
 
(f) An offense under Subsection (a) is punishable by 
imprisonment in the Texas Department of Criminal 
Justice for life or for a term of not more than 99 years or 
less than 15 years, and a fine not to exceed $250,000, if 
the amount of the controlled substance to which the 
offense applies is, by aggregate weight, including 
adulterants or dilutants, 400 grams or more. 
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STATEMENT OF THE CASE 

Mr. Gray committed a crime that began in Texas and ended in Florida.  He 

sold cocaine in Houston, Texas that was then transported it to Bradenton, Florida.  

Mr. Gray was ultimately convicted in federal court in Florida.  When he was 

sentenced, the district court determined that he was a career offender based on 

three prior Texas drug convictions.  While he did not raise any objections in the 

district court, on appeal Mr. Gray argued that it was plain error for the district court 

to sentence him as a career offender, because his Texas convictions were not career 

offender predicates.  In support of this argument, Mr. Gray cited to the Fifth 

Circuit Court of Appeals’ decision in United States v. Tanksley, 848 F.3d 347 (5th 

Cir. 2017), which held that violations of Texas Health and Safety Code § 

481.112(a) do not qualify as a controlled substance offenses.  Tanksley applied this 

Court’s opinion in Mathis v. United States, 136 S.Ct. 2243 (2016), which held that 

the modified categorical approach is not appropriate for statutes, which do not 

provide alternative elements, but instead list “various factual means of committing 

a single element” Mathis at 2249.  In Tanksley, the Fifth Circuit applied the 

reasoning of Mathis, and concluded that the modified categorical approach could 

not be used to narrow Section 481.112(a) offenses, because the Texas court of last 

resort for criminal appeals had held that the statute provided different means of 
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committing the offense and not different elements. See Tanksley, at 352 citing 

Lopez v. State, 108 S.W. 3d 293, 299-300 (Tex. Crim. App. 2003).  

Had Mr. Gray been charged in federal court in Texas, or had simply not 

been determined to be a career offender, then his sentencing range would have 

been 168 to 210 months, which is considerably lower than his sentence of 240 

months.  Therefore, Mr. Gray now seeks a writ of certiorari to correct the Eleventh 

Circuit’s holding.  

The Proceedings Before the District Court 

Mr. Gray’s federal case began in Houston, Texas, where he sold cocaine that 

was transported to Florida.  Mr. Gray was charged by indictment, in July 2016, 

with one count of conspiracy to possess with intent to distribute five kilograms or 

more of cocaine in violation of sections 21 U.S.C. §§ 841(a)(1) and (b)(1)(A)(ii), 

21 U.S.C. § 846.  He entered a plea of guilty as charged, without the benefit of a 

plea agreement.  

The Probation Office prepared a Presentence Investigation Report and 

determined that his offense involved 50 kilograms of cocaine.  Under USSG § 

2D1.1, Mr. Gray’s base offense level was determined to be 34.  The Probation 

Office also determined that Mr. Gray was a career offender as defined in USSG § 

4B1.1.  The PSR listed three prior Texas convictions as the predicate career 

offender offenses: 
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(a) Possession with Intent to Manufacture or Deliver a 
Controlled Substance Namely Cocaine 4-200 Grams 
(felony), Harris County Circuit Court, docket no. 
0686328, a felony controlled substance offense, 
sentenced on August 30, 1995; 
 
(b) Possession of a Controlled Substance with Intent to 
Deliver Cocaine, docket no. 0729076, a felony controlled 
substance offense, sentenced on February 5, 1997; and 
 
(c) Possession with Intent to Deliver Cocaine 4 -200 
Grams (felony), docket no. 1188746, a felony controlled 
substance offense, sentenced on November 20, 2009. 
 

The PSR did not state the Texas statute or statutes that were violated.  

 Because Mr. Gray was a career offender, his adjusted offense level was 

increased from 34 to 37.  Mr. Gray’s criminal history score was 11 points, which 

would have resulted in a criminal history category of V, but because he was a 

career offender, his criminal history category was increased to VI.  His guidelines 

sentencing range for 37/VI was 262 to 327 months.   

The district court adopted the guideline calculations contained in the PSR, 

granted Mr. Gray a downward variance, and sentenced him to 240 months’ 

imprisonment.  Defense counsel did not object to the career offender designation, 

the calculation of the guideline sentencing range, or the imposition of sentence.  

The Appeal to the Eleventh Circuit 

On appeal, Mr. Gray argued that the district court committed plain error 

when it determined that he was a Career Offender under USSG § 4B1.1 and 
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sentenced him to twenty years in prison.  Specifically, Mr. Gray argued that none 

of the three drug convictions from Texas listed in the PSR were controlled 

substance offenses, because the Fifth Circuit Court of Appeals had held that 

violations of Texas Health and Safety Code § 481.112(a) do not qualify as 

controlled substance offenses.  In support of this argument, Mr. Gray cited the 

Fifth Circuit’s decision in United States v. Tanksley, 848 F.3d 347 (5th Cir. 2017).  

In Tanksley, the Fifth Circuit applied the reasoning of Mathis, to conclude that the 

modified categorical approach could not be used to narrow Section 481.112(a) 

offenses, because the Texas court of last resort for criminal appeals had held that 

the statute provided different means of committing the offense and not different 

elements. See Tanksley, at 352 citing Lopez v. State, 108 S.W. 3d 293, 299-300 

(Tex. Crim. App. 2003).  

 The government argued, inter alia, Mr. Gray had not suffered any prejudice 

because his sentence was within the sentencing range that would have been 

applicable had he not been sentenced as a career offender.   However, the 

government incorrectly stated that his sentencing range would have been 235 to 

293 months without the career offender designation, based on a total offense level 

of 31 and criminal-history category of V. In reply, Mr. Gray stated the correct 

sentencing range for offense level 31 and criminal history category V is 168 to 210 

months. See USSG ch. 5, pt. A.   
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The Eleventh Circuit’s Decision 

On October 3, 2017, without the benefit of oral argument, the Eleventh 

Circuit affirmed Mr. Gray’s sentence. Gray, 698 F. App’x at 590.  Eleventh Circuit 

held that Mr. Gray had not established plain error, stating: 

DeAndre Gray appeals the 240-month sentence the 
district court imposed after he pled guilty to one count of 
conspiracy to possess with intent to distribute 5 
kilograms or more of cocaine, in violation of 21 U.S.C. § 
846. Mr. Gray argues that the district court improperly 
sentenced him as a career offender under U.S.S.G. § 
4B1.1(b)(1) because it relied on three prior Texas 
convictions that the Fifth Circuit recently held do not 
qualify as controlled substance offenses under the 
Sentencing Guidelines. See United States v. Tanksley, 
848 F.3d 347, 352 (5th Cir.), supplemented, 854 F.3d 284 
(5th Cir. 2017). 

At the time of his sentencing, Mr. Gray failed to 
object to the district court’s application of the career-
offender enhancement under the Sentencing Guidelines, 
so we review his challenge for plain error. Under that 
highly circumscribed review, there can be no plain error 
unless, at the time of the district court’s ruling, 
controlling precedent from the Supreme Court or this 
Circuit directly established that the district court’s ruling 
was erroneous. See United States v. Lejarde-Rada, 319 
F.3d 1288, 1291 (11th Cir. 2003). 

Mr. Gray failed to establish plain error because he 
has not cited a single case from the Supreme Court or this 
Circuit directly holding that the Texas convictions at 
issue on this appeal do not qualify as controlled 
substance offenses under the Sentencing Guidelines. 
Indeed, by relying almost exclusively on Tanksley, Mr. 
Gray all but concedes that no binding precedent existed 
to establish plain error. 

 
Gray, 698 F. App’x 589-590. 
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 The Eleven Circuit also held that Mr. Gray had not established that he had 

suffered any prejudice, because it adopted the government’s mistaken opinion as to 

what that his sentencing range would have been, stating: 

Mr. Gray, moreover, has not shown that he was 
prejudiced by any error because the district court 
sentenced him to 240 months’ imprisonment, which is 
within the guidelines range (235–293 months) he would 
have been subject to but for his career offender status, 
and he has not demonstrated that the district court would 
have imposed an even lower sentence. 

 
Gray, 698 F. App’x 589-590. 
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REASONS FOR GRANTING THE WRIT 

Whether the Eleventh Circuit Court of Appeals 
violated Mr. Gray’s right to Due Process by not 
holding that the district court committed plain error, 
in light of Mathis v. United States, 136 S.Ct. 2243 
(2016), United States v. Tanksley, 848 F.3d 347, 352 
(5th Cir.), supplemented, 854 F.3d 284 (5th Cir. 2017), 
and the Texas Court of Criminal Appeal’s opinion in 
Lopez v. State, 108 S.W. 3d 293 (Tex. Crim. App. 
2003); where the error resulted in a sentence harsher 
than his otherwise applicable sentencing guidelines 
range? 

 
An appellant must meet three requirements to prevail under a plain-error 

standard: “(1) there must be an error; (2) that error must be plain; and (3) the plain 

error must affect substantial rights.” Olano, at 732.  If the appellant proves these 

three elements, a court will recognize the error only if it “seriously affects the 

fairness, integrity, or public reputation of judicial proceedings.” Id.  Here, Mr. 

Gray met all the requirements for holding that he is entitled to a reversal under 

plain error, but the Eleventh Circuit affirmed the district court.  The Eleventh 

Circuit held that any error was not clear because there was no binding precedent at 

the time and that Mr. Gray was not prejudiced, because his sentence was within the 

range that would have been applicable had he not been a career offender. Gray, 

698 F. App’x at 590. 

Mr. Gray established that it was plain error to find that his Texas convictions 

were controlled substance offenses under the career offender guidelines given this 
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Court’s holding in Mathis.  He argued on appeal that violations of Texas Health 

and Safety Code § 481.112 did not qualify as a controlled substance offenses under 

§ USSG § 4B1.1 and cited to the Fifth Circuit’s holding in Tanksley which 

reversed an earlier decision in light of this Court’s subsequent decision in Mathis v. 

United States, 136 S.Ct. 2243, 195 L.Ed.2d 604 (2016). United States v. Tanksley, 

848 F.3d 347, 352 (5th Cir. 2017).  In Mathis, this Court held that the modified 

categorical approach is not appropriate for statutes, which do not provide 

alternative elements, but instead list “various factual means of committing a single 

element” Mathis at 2249.  In Tanksley, the Fifth Circuit applied the reasoning of 

Mathis, and concluded that the modified categorical approach could not be used to 

narrow Section 481.112(a) offenses, because the Texas court of last resort for 

criminal appeals had held that the statute provided different means of committing 

the offense and not different elements. See Tanksley, at 352 citing Lopez v. State, 

108 S.W. 3d 293, 299-300 (Tex. Crim. App. 2003).  Therefore, the Fifth Circuit 

held it could only “look to Section 481.112(a) as a whole” to determine whether 

convictions under that statute qualify as controlled substance offenses. Tanksley, at 

352.  The Fifth Circuit held that because section 481.112(a) “criminalizes a greater 

swath of conduct than the elements of the relevant [Guidelines] offense,” including 

mere delivery of a controlled substance, a “conviction under that statute does not 

qualify as a controlled substance offense under the Guidelines.” Id.  
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In their opinion, the Eleventh Circuit held that Mr. Gray did not prove that 

the error was plain, because he did not cite to controlling authority from this Court 

or the Supreme Court to establish that an error occurred. Gray, 698 F. App’x at 

590.  To the contrary, as explained above, in Mr. Gray’s initial brief explained why 

his Texas prior convictions could not be controlled substance offenses under 

Mathis v. United States, 136 S.Ct. 2243 (2016).  Therefore, Mr. Gray had 

demonstrated how the district court had committed error under U.S. Supreme 

Court precedent. 

The Eleventh Circuit also held that Mr. Gray did not establish prejudice, 

because he received a downward variance which resulted in a sentence of 240 

months which is within his unenhanced guideline range of 235 to 293 months. 

Gray, 698 F. App’x at 590.  That was not correct.  Mr. Gray’s unenhanced total 

offense level was 31 and his unenhanced criminal-history category V, which would 

have resulted in a sentencing range of 168 to 210 months. See USSG ch. 5, pt. A.  

His 240-month sentence is well above the top of his unenhanced guideline range, 

and therefore, the error was prejudicial.  

The Eleventh Circuit Court of Appeals denial of Mr. Gray’s right to Due 

Process resulted in the fundamental unfairness of a defendant being sentenced 

based on incorrect sentencing guidelines.  It is particularly troubling, that had Mr. 

Gray been sentenced in Texas, where his crime began, as opposed to Florida, then 
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he would most likely have received a much shorter sentence of imprisonment.  

Furthermore, given the number of federal defendants which prior convictions from 

other circuits, it calls into question the Eleventh Circuit’s ability and willingness to 

be guided by the opinions of the state courts of last resort.  Thus it is necessary for 

this Court to exercise its supervisory power and accept jurisdiction over this case in 

order to correct the Eleventh Circuit. 
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CONCLUSION 

Based on the foregoing reasons, the petition for writ of certiorari should be 

granted.  

      Respectfully submitted,  
      DONNA ELM 
      FEDERAL PUBLIC DEFENDER 
       
 

/s/Meghan Ann Collins 
      Meghan Ann Collins 
      Counsel for Petitioner 
      Research and Writing Attorney 
      Florida Bar No. 0492868 
      201 S. Orange Avenue, Suite 300 
      Orlando, Florida 32801 

Telephone: (407) 648-6338 
Fax: (407) 648-6095 
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 17-10524  

Non-Argument Calendar 
________________________ 

 
D.C. Docket No. 8:16-cr-00303-JDW-JSS-1 

 

UNITED STATES OF AMERICA,  
 
                                                                                Plaintiff - Appellee, 
 
versus 
 
DEANDRE MARQUI GRAY,  
 
                                                                                Defendant - Appellant. 

________________________ 
 

Appeal from the United States District Court 
for the Middle District of Florida 

________________________ 

(October 3, 2017) 

Before HULL, WILSON, and JORDAN, Circuit Judges. 
 
PER CURIAM: 
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DeAndre Gray appeals the 240-month sentence the district court imposed 

after he pled guilty to one count of conspiracy to possess with intent to distribute 5 

kilograms or more of cocaine, in violation of 21 U.S.C. § 846.  Mr. Gray argues 

that the district court improperly sentenced him as a career offender under 

U.S.S.G. § 4B1.1(b)(1) because it relied on three prior Texas convictions that the 

Fifth Circuit recently held do not qualify as controlled substance offenses under the 

Sentencing Guidelines.  See United States v. Tanksley, 848 F.3d 347, 352 (5th 

Cir.), supplemented, 854 F.3d 284 (5th Cir. 2017). 

At the time of his sentencing, Mr. Gray failed to object to the district court’s 

application of the career-offender enhancement under the Sentencing Guidelines, 

so we review his challenge for plain error.  Under that highly circumscribed 

review, there can be no plain error unless, at the time of the district court’s ruling, 

controlling precedent from the Supreme Court or this Circuit directly established 

that the district court’s ruling was erroneous.   See United States v. Lejarde-Rada, 

319 F.3d 1288, 1291 (11th Cir. 2003). 

Mr. Gray failed to establish plain error because he has not cited a single case 

from the Supreme Court or this Circuit directly holding that the Texas convictions 

at issue on this appeal do not qualify as controlled substance offenses under the 

Sentencing Guidelines.  Indeed, by relying almost exclusively on Tanksley, 

Mr. Gray all but concedes that no binding precedent existed to establish plain error. 
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Mr. Gray, moreover, has not shown that he was prejudiced by any error 

because the district court sentenced him to 240 months’ imprisonment, which is 

within the guidelines range (235–293 months) he would have been subject to but 

for his career offender status, and he has not demonstrated that the district court 

would have imposed an even lower sentence. 

Accordingly, we affirm Mr. Gray’s sentence. 

AFFIRMED. 
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UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING 
56 Forsyth Street, N.W. 
Atlanta, Georgia 30303 

David J. Smith 
Clerk of Court   

 
October 03, 2017  

For rules and forms visit 
www.ca11.uscourts.gov 

 
MEMORANDUM TO COUNSEL OR PARTIES 
 
Appeal Number:  17-10524-EE  
Case Style:  USA v. Deandre Gray 
District Court Docket No:  8:16-cr-00303-JDW-JSS-1 
 
This Court requires all counsel to file documents electronically using the Electronic Case Files ("ECF") 
system, unless exempted for good cause. Enclosed is a copy of the court's decision filed today in this appeal. 
Judgment has this day been entered pursuant to FRAP 36. The court's mandate will issue at a later date in 
accordance with FRAP 41(b).  

The time for filing a petition for rehearing is governed by 11th Cir. R. 40-3, and the time for filing a petition 
for rehearing en banc is governed by 11th Cir. R. 35-2. Except as otherwise provided by FRAP 25(a) for 
inmate filings, a petition for rehearing or for rehearing en banc is timely only if received in the clerk's office 
within the time specified in the rules. Costs are governed by FRAP 39 and 11th Cir.R. 39-1. The timing, 
format, and content of a motion for attorney's fees and an objection thereto is governed by 11th Cir. R. 39-2 
and 39-3.  

Please note that a petition for rehearing en banc must include in the Certificate of Interested Persons a 
complete list of all persons and entities listed on all certificates previously filed by any party in the appeal. See 
11th Cir. R. 26.1-1. In addition, a copy of the opinion sought to be reheard must be included in any petition for 
rehearing or petition for rehearing en banc. See 11th Cir. R. 35-5(k) and 40-1 .  

Counsel appointed under the Criminal Justice Act (CJA) must submit a voucher claiming compensation for 
time spent on the appeal no later than 60 days after either issuance of mandate or filing with the U.S. Supreme 
Court of a petition for writ of certiorari (whichever is later) via the eVoucher system. Please contact the CJA 
Team at (404) 335-6167 or cja_evoucher@ca11.uscourts.gov for questions regarding CJA vouchers or the 
eVoucher system.  

For questions concerning the issuance of the decision of this court, please call the number referenced in the 
signature block below. For all other questions, please call Elora Jackson, EE at (404) 335-6173.  
 
Sincerely, 
 
DAVID J. SMITH, Clerk of Court 
 
Reply to: Jeff R. Patch 
Phone #: 404-335-6161 
 

OPIN-1 Ntc of Issuance of Opinion 
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