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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

MICHAEL METAYER,

Petitioner,
V. CASE NO. 6:14-cv-746-Orl-37DCI

(6:11-cr-347-Orl-37DAB)

UNITED STATES OF AMERICA,

Respondent. .

ORDER

This case involves an amended motion to vacate, set aside, or correct an illegal sentence

t
pursuant to 28 U.S.C. § 2255 (Doc. 8) filed by Michael Metayer (“Petitioner”). Petitioner asserted

' twenty-three grounds for relief. The Court previously denied grounds one through fifteen and
seventeen through twenty-three and scheduled an eVidentiary hearing on groﬁnd sixteen regarding
whether counsel rendered ineffective assistance by failing to conv-ey a two-year plea offer and by
advising him to proceed to trial. (D.oc-. 23 at 11-16)..0On October 19, 2016, tﬁe Court conducfe-d an
evidentiary hearing. See Doc. 67. Subsequent to the hearing, Petitioner filed a Supplemental

_ Memqrandum (Doc. 68).and Respoﬁdent filed. a Respon_sé to the Supplemental .Memor@dum_ v
(Doc. 69). As discussed hereinafter; ground sixteen is denied.I |

I.  LEGAL STANDARD
- The Supreme Court of the United States in Slrz'ckl&nd v. Washington, 466 U.S. 668 (1 984).,

established a two-part test for determining whether a convicted person is entitled to relief on the

ground that his counsel rendered ineffective assistance: (1) whether counsel’s performance was

' The procedural history can be found in the December 3, 2015 Order. (Doc. 23).
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deficient and “fell below an objective standard of reasonableness™; and (2) whether the deﬁciént
performance prejudiced the defense.? Id. at 687-88. A court must adhere to a strong presumption
that counsei’s conduct falls within the wide range of reasonable professional assistance. /d. at 689-
90. “Thus, a court deciding an actual ineffectiveness claim must judge the reasonableness of
counsel’s challenged conduct on the facts of the particular case, viewed as of the time of counsel’s
conduct.” Id. at 690; Ga_ies v. Zant, 863 F.2d 1492, 1497 (11th Cir. 1989).

The Sixth Amendment right to effective assistance of counsel extends to plea negotiations.
Lafler v. Cooper, 566 U.S. 156, 162 (2012). The two-part test enunciated in Strickland applies to
claims that counsel was ineffective during plea negotiations. Lafler, 132 S. Ct. at 1384 (applying
Strickland's two-part fest to federal habeas petitioner’s claim that counsel was iﬁeffective for
advising him to reject a plea offer); Hill v. Lockhart, 474 U.S. 52, 48 (1985) (applying Strickland's
two-part test to d.éfendant’s cha]len ge to his guilty plea based on ineffective assistance of counsel).

| “As a general rulle, defense counsel has the duty to cqmmunicate fo.rmal offers fr_om the

prosécution to accept a plea on terms ahd cond»itions’that may be favorable to the accused.”
Missouriv. Frye, 566 U;S. 133, 145 (2012). As expléined by the Eleventh Circuit,

counsel has an obligation to consult with fhis].client on important decisions and to

keep. him informed of significant developments in the course of his prosecution.

Diaz v. United States, 930 F.2d 832, 834 (11th Cir. 1991). Negotlatmg a plea

agreement stands as a “critical point for a defendant™ in the development of his
case. Frye, 566 U.S. at , 132 S. Ct. at 1407.

Carmichael v. United States, 659 F. App’x 1013, 1021 (11th Cir. 2016). Consequently, even when

plea offers are informal, “counsel [has] a continuing obligation to consult- with [his client]

2 In Lockhart v. Fretwell, 506 U.S. 364, 372 (1993), the Supreme Court of the United States

clarified that the prejudice prong of the test does not focus solely on mere outcome determination;

_rather, to establish prejudice, a criminal defendant must show that counsel’s def'cxent representatlon
rendered the result of the trial fundamentally unfair or unrehab]e '
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regarding important developments, including plea negotiations, in' his case.” Id. at 1022.
“Otherwise, such informal plea negotiations would be unlikely to turn into formal plea offers.” /d.

With respect to the prejudice inquiry in such cases, the defendant must demonstrate:

a reasonable probability existed that (1) the plea offer would have been presented

to the court (i.e. the defendant would have accepted the plea and the prosecution

" would not have withdrawn it in light of intervening circumstances); (2) the court .

would have accepted its terms; and (3) the conviction or sentence, or both, under

the offer’s terms would have been less severe than under the judgment and sentence

that were, in fact, imposed. :
Id. at 1022 (citing Lafler, 566 U.S. at 164).

II. EVIDENCE PRESENTED AT EVIDENTIARY HEARING

A.  Petitioner’s Testixﬁony

Petitioner testified that prior to bei.ng charged in this case, he had never been arrested or
had any experience :with criminal matters. After his arrest, Petitioner retained Akhtar Huésain
(“Hussain™), an attorney who had represented his family in immigration matters, to réprésent him.

At the first meeting after his érraignmem, Hussain told Petitioner that he did not believe
fhe Govemment had any eVidence against him although Hussain had not received any discovery
at that time. Petitioner claimed Hussain never discussed his sentencing exposure under the
guidelines or the benefits of entering a plea or proceeding to trial. Petitioﬁer testified H_usvain told
him that taking a plea was not .adyisable because it would affect his immigration status.

According to Petitioner, Hussain had to withdraw from his case in March 2012, and the
Court gave him a week to find an‘attorney‘before counsel would be appointed. Petitione; hired

Attorney Alexander Michaels to represent him. Michaels entered a notice of appearance on April.

4,2012. (Criminal Case No. 6:1 ]-cr—3’47-Orl-37DAB}, Doc. 86).°

>Criminal Case No. 6:11 -cr—3_4’/'_—Orl-37DAB will be referred to as “Criminal Case.” '
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Petitioner testified that Michaels called him in approximately mid-May to tell him that
Assistant United States Attorney Robert Bodnar (“AUSA Bodnar”) wished to speak with him.
According to Petitioner, Michaels said he rejected AUSA Bodnar’s request. Petitioner maintained
Michaels asked him if he wasv a “snitch” and willing to cooperate to which Petitioner responded
11egative1y. Petitioner said Michaels told him that the Government would not do anything for him
if he coopel'atg-d, and Petitioner believed coopefation required him to become an informant but
denied understanding what cooperation meant. Petitiqner had spoken with DEA agents prior to
being charged but claimed Hussain did not explain the purpose of the meeting.

Petitioner testified he next talked to Michaels a couple of days before the trial, which started
~on July 24, 2012. Petitioner said that except for this meeting, he did not communicate with
Mvichaels in the thirty days before trial and Miéhaels did not tell him of any communications with
the Government.

Petitioner testified that Michaels never discussed with'him prior to trial (1) the elements of
the offense the Government had to prove, (2) the minimum or maximum penalty for the offense,
(3) the beneﬁté of entering a plea, including the potential for acceptance of responsibiiity and
application of the safety valve, (4) the pros and cons of going to trial versus entering a plea, (5)
the sehtencing guidélinés, (6) what would happ.eh'ifhe Jost éit'trizi], or (7) ényp]'e:a offers from the
Government. Petitioner further testified that Michaels did not contact him while he was in jail
before his sentencing hearing and claimed he did nbf learn his sentencing range until the hearing.
Petitioner did receive a copy of his PSR in November befo.re the senténcing on December 17,
2012. |

| After Peﬁtioner was sentenced, his r¢latiqnship with Michaels soured. He sent letters to the

Florida Bar related to Michaels® failure to provide him with legal documents. In response,
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Michaels sent the Florida Bar a letter in which he stated:

Additionally, it is important to note that l.advised Mr. Metayer not to go to trial and

that the best course of action was to take a plea because he had a difficult case to

win. I had worked out a deal with the prosecutor where he would have received

approximately 2 years in prison. However, he chose to go to trial, which is his right.
(Doc. 20-8 at 2; Pet. Ex. 21).

According to Petitioner, he was surprised when he r‘eceived Michaels’ letter to the Florida
Bar because contrary to Michaels’ representations in the letter, Michaels did not advise him not‘to
proceed to trial and never told him he should take a plea. Additionally, Petitioner maintained
Michaels never advised him that there was a deal w-orked out whereby Petitioner would serve
approximately two years in prison. Petitioner also testified Michaels never discussed the possibility.
of him receiving a éentence of two years under the guidelines.

Petitioner said after he filed his § 2255 motion, he-received the Government’s response to
his motion, which contained an email he .had never seen before dated July 9, 2012, from AUSA
Bodnar to Michaels. In the email, AUSA Bodnar asked Michaels if Petitioner was certain he
wanted to proceed to trial and detai}ed the;" potential benefits of éntering a plea with or without an
agreement. (D_oc. 17-3 .at 1-2, Pet. Ex. 17). Among the benefits outlined by AUSA Bodnar was the
potential for Petitioner to receive appligatid_n of the safety valve and less than the minimum .
mandatory sentence of five years. (/d.). Petitioner testified Michaels never conveyed the
information in the email to him nof did Michaels ever tell Petitioner he had plea communications
with AUSA Bodnar. Petitioner also said Michaels never told him that his potential guideline range
‘was 1511 to 188 months -t he proceeded to trial. |

According to Petitioﬁer, if he had known (1) he was facing 151 to 188 months if convicted
at trial, (2) he could enter a plea and tell his role in tﬁe conspiracy, and (3) he would get less than

the five-year minimum mandatory sentence, he would have entered a plea. Petitioner further
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maintained that had Michaels told him of the strength of the Government’s case against him, he
would not have proceeded to trial. However, Petitiongr admitted he maintained his innocence
through sentencing and did not accept responsibility, although he said he would have done so had
Michaels given him the option. Petitioner denied telling Michaels he wanted to go to trial and said
he went to trial because he did not know he had another option and did not know how the system
worked. Petitioner, however, also said he thought he either had to “plea guilty or . . . g0 to court
and let the judge make the decision ... .”

B. Michaels’ Testimony

Miéhaels testified he has been practicing criminal Jaw in the United States since 1984. His
criminal defense practice is comprised of approximately 75% state and 25% federal case; with
cases in the Northern, Middle, and Sbuthern Districts of the United Stateé District Courts of
Florida. Michaels maintained he is familiar with how plea offers work in the federal system and
that they are always conveyed in writing. Michaels said he is familiar with the federal sentencing‘
guidelines, including the acceptance of resf)onsibility and safety valve provisions.

Michaels stated he has had clients who have cooperated with the Government and that in |
his experience defendants cén receive huge benefits if they cQoperate. Michaels explained that
ex‘al-n‘p'le:s' of béheﬂts defe'nda.nt's' may receive for Coopefétibh includévfeduc'tiohs regarding their -
rolé or the loss amount and ~5K. or Rule 35 reductions.

According to Michaels, his custom is to initia]ly meet with his clients, discuss the facts of
the case wi'th them, éxplain thét they are the boss, and tell them that at some point in time they |
nust decide if they want to go to trial or enter into pléa negotiations 61‘ e‘nte.r a plea. Michaels said

he advises his clients that he will give them his recommendation of how they should proceed in

light of the evidence, but the final decision on how to proceed is theirs.
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Michaels testified that prior to trial, he had several meetings in his office With Petitioner
and at least one family member. Michaels said he reviewed the discove.fy materials at length with
Petitioner, evaluated Petitioner’s case, and had several conversations about his opinion of the case.
Michaels acknowledged that when he began representing Petitioner, he was representing another
client on trial for murder in Miami.

Michaels said he told Petitioner multiple times that he.could be convicted of the conspiracy
charge even if he never touched the cocaine. According to Michaels, he told Petitioner five or six
times that he would benefit from entering a plea with or withéut cooperatién and he étrongly
récommended to Petitioner not to proceed to trial. Michaels said that although he frequently tries
cases, he begged Petitioner not to go to trial and to allo.w him to work out a deal. Michaels testified
that his recommendation to Petitioner was premised on his assessment of the evidence, Petitioner’s
ability to testify, the potential to receive acceptance of responsibility and safety valve, and his
conversations with AUSA Bodnar. Michae]s said he advised Petitioner if he lost at trial, he éoﬁld
receive up to twenty years in prison.

Michaels asserted he told Petitioner he could take a plea and either cooperate or not

cooperate but if he chose to cooperate, he must tell the truth. Michaels stated he told Petitioner that

" the: Government ‘wanted to talk to him and .exvp':l.ained'th'e benefits of .c'ooperating with the

Government. Michaels testified Petitioner maintained his innocence throughout the proceedings
but ente-rtainéd the idea of entering a plea without cooperation. According to Michaels, the reason
Petitioner refused to consider a plea requiring cooperation was because Petitioner maintained he
did ﬁothing wrong and could not cobperate because he had ;16 information to provide. Michae_ls
said AUSA Bodnar was open to the possibility of Petitioner entering a. plea without coéperation.

Michaels testified he tried to convince Petitioner to allow him to try to negotiate a plea without
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cooperation, but Petitioner rejected the proposal and said he wanted fo go to trial.
Michaels said he explained the guidelines to Petitioner on several occasions, told Petitioner
he could not tell him for certain what his sentence would be, ahd advised Petitioner that a PSR
~ would bé completed which the Court would use in determining Petitioner’s sentence. Michaels
testified he told Petitioner based on his conversations with AUSA Bodnar that he believed he
would qualify for the saféty valve and that he thought his sentence Would be l‘ess than five years.
Michaels said he explained to Petitioner in order to qu.alify for the safety valve, Petitioner had to -
tell the truth abouf his participation. in the offense. Michaels testiﬁebd he advised Petitioner it would
be worth compromising and admitting guilt despite his insistence he was innocent because he
could receive a ;entence of approximately two years. _
A voicemail message from Michaels to AUSA Bodnar on June‘S, 2012, establishes
 Michaels told AUSA Bodnar,
I spoke to my client, Mr. Métayer, he’s not irntelrested’in anything. So it looks like
we are going to trial. . . . [H]e. . . rejected any type of cooperation or plea so we
need to rock n roll I guess. Thank you again for uh Wor}(i.ng with-mg onthis. ...
(Gov. Ex. 1). Michaels testified he left the voicemail for AUSA Bodnar because they had a
conversétion vabout the'bcneﬁts of Petitioner entering a plea,' but éfter talking to Petitioner, he
A Wouldhr’idf.'coxi_si‘cléf a bléé. Michaels said the va'e.mﬁdent never f01'111é11’y'madé a plea offer because
' Mfchae]s had conveyed to tbhe Government that Petitioner was not interested in entering a plea.
Miéhaéls also‘ said AUSA Bodnar never indicated Petitioner would receive a two-year sentence.
Regarding the statements made in the Ie‘rte_r to the ’Florida Bar, Michaels explained thét the
evidence he ‘considere(.i damaging to Petitioner’s casev was the testimony of a “snitch,” tépes of

conversations, and other circumstantial evidence.-Michaels said his reference to a two-year deal

was his estimate of what he thought Petitioner would have received had he entered a plea based
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on his communications with AUSA Bodnar and the sentences other co-defendants received.
Michaels stated his estimate included credit for acceptance of responsibility and safety valve.
Michaels testified he conveyed this information to Petitioner several times, and Petitioner’s
response was to maintain he v;zas not guilty and wanted to proceed to trial.

With respect to the potential sentence mentioned by AUSA Bodnar in the July 9, 2012
email, which was premised on Petitioner entering a plea, Michaéls testified he had told. Petitioner
this information evén before he received the email. Michgels affirmed he told the Court at
| sentencing that Petitioner continued to m‘aintain his innocence. See Criminal Case, Doc. 165 at 20;
Gov’t Ex. 4 at 20.

Michaels admitted he has been reprimanded several times by the Florida Bar becavuse he
behaved too aggressively on beha]f of his clients. Michaels said he could not recall if he met with
Petitioner or reviewed th'e;, PSR with him prior to the sentencing hearing.

C. AUSA Bodnar’s Testimony

Bodnar testified that he was iﬁvolved in the investigation of the case against Petitioner and
one of Petitioner’s co-defendants, Noel, who testified against Petitioner at trial.. Acvcording‘ to
Bodnar, the DEA wanted Petitioner’s cooperation to- identify other ind'ivid'uaAls involved in the
' c()'vnspirla'cy, 'i‘ﬁch:lding' information fégafding Petitioner’s cocaine supp]iers. Bodnar testified he
believed. the DEA aﬁembted to secure Petitioner’s coopération on the day Noel was arrestéd.
Bodnar stated he spoke to Hussain tWice about the possi'b_ility of Petitioner cooperating, and
Hussain 'éaid he would convey the Government’s interest in coop(_eration to Petitioner. Bodnar -
testiﬁed that the third time he approéched Hussain to express an :inlerest in Petitioner’s_
cooperatibn, Hussain told him that Petition& was leaning toWards going to lrial..

Bodnar stated he also spoke to Michaels regarding Petitioner’s cooperation multiple times
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and that each time he spoke to Michaels about Petitioner cooperating, Michaels responded that he
would talk to Petitioner about it but Petitioner appeared to want a trial. According to Bodnar,
before the status conference on June 20, 2012, he .again spoke to Michaels about Petitioner
c-oopérating and his sentence exposure. Michaels told him that Petitioner had no interest in a plea
and was adamant he wanted a trial. Bodnar testified that Michaels sounded exasperated when he
spoke to him. Bodnar further described Petitioner’s demeanor at his arraignment and at the hearing
on Hussain’s motion to withdraw as defiant, meaning Petitioner appeared to deny any involvement
in the offense.

Boanar testified he never made a plea offer to Petitioner and that his July 9, 2012 email to
Miqhaels was only intended to lay out Petitioner’s po_tential‘ sentence exposure if he proceeded to
trial. The email included his assessment that Petitioner could qualify for safety valve if he met the
requirements, which included providing a truthful ‘statement regarding his involvement in the
offense and a determination he was not a leader in the offense. Bodnar said if Petitionef had
qualiﬁed. for safety valve, his sentence could have been less than the five-year minimum
mandatory. Bodnar noted that the Government would never have offered Petitionér a two-year
plea-deal because others less culpable than Petitioner received greater sentences. Bodnar agreed
he made bvérthrés to engagé Pefitionér'ih'pl.eé h'eg;otiétioﬁs and that the .Golve‘r-nmeht.\%/omd have
made a plea offér if_Petitiéner had accépted those overtures. B.o.dnar-testiﬁed that both Hussain
and Mic'haéls made it abundantly clear to him that Petitioner did not want to cooperate and wanted
a frial.

1. FINDINGS OF FAéT’
Assessing-the credibility of witnesses is reserved for the Court. See Castle v. Sangamo

Wes[oﬁ, Inc., 837 F.2d 1550, 1559 (11th Cir. 1988) (‘;-Assessing the weight of evidence and
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credibility of witnesses is reserved for the trier of féct.”). “*[T]o adequately determine the

credibility of a witness . . . the fact finder must observe the witness.”” United States v. Powell, 628

F.3d 1254, 1257 (11th Cir. 2010) (quoting Louis v. Blackburn, 630 F.2d 1105, 1110 (5th Cir.

1980)). “A proper credibility determination. . . includes [consideration of] ‘the internal consistency

of the [witness’s] testimony, or his candor or demeanor on the stand.”” United States v. Ramirez-

Chilel, 289 F.3d 744, 749 (11th Cir. 2002) (quoting Gallego v Unitea’Sltates, 174 F.3d 1196, 1198 |
(11th Cir. 1999)).

After carefully considering the evidence and viewing the witnesses and their demeanor
while testifying, the Court finds the testimony of Michaels and AUSA Bodnar to be more credible
than the testimony of Petitioner. jn making this determination, the Cou.rt notes Petitioner
maiﬁtained he was u.n'aware he had any option available to him other than proceeding to trial and
did no* know how the system worked. Nevertheless, Petitioner admitted that Hussain mentioned
the possibility of a plea. Iﬁ addi_tion,- Petitiqner was always accompanied by his brother or other
family membgrs when he met with Michvaels. Petitioner’s brotl;er had experience in the criminal
jusfice systénﬁ and had been represented by Michaels.

- Petitioner was represen‘;ed by two experienced criminal attorneys. While it is possible one
of‘the.rhAf‘ai!ed to eXp]‘aih to Petitiohéf his optidn to enter a plea with 6_r withidutvc.ooperatior.l, what
cooperation entailed, the possible s_éntence he faced if he brocéeded to trial or enter‘ed a plea, and
what the Government had to prove to convict him, that neither of them would have done so is
difficult to credit. Petitioner’s credibility is further called into doubt by his testimony that Hussain

| failed to explain why he was ‘me.eting with the DEA prior to charges being ﬁ]ed against Petitioner.
It is nonsensical to believe that Hussain would not have éxplained to Petitioner the purpose of the

meeting, and if not, that Petitioner would have failed to question Hussain about the purpose of the
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meeting.

Most importantly, Michaels’s testimony that he begged Petitioner not to proceed to trial
and to allow him to work out a deal is corroborated by Michaels’s voicemail message to AUSA
Bodnar and his letter to the Florida Bar. Michaels sounded deflated in the June 5, 2012 voicemail
message, which is consistent with AUSA Bodnar’s testimony that Michaels appeared exasperated
in conversations he had with him regarding Petitioner’s insistence on his innocence and the
decision to proceed to trial. That it was Petitioner’s decision to proceéd to trial is further
corroborated by Michaels’ 'statement at sentencing that Petitioner maintained his innocence.

Attorney Michaels’ expressed dislike of “snitches,” the federal government, and his
contentious behavior at the hearing are troubling and d‘(.) not reflect well on the bar. Nonetlweless,
the Court finds his testimony concerni‘n.g the advice he gave' Petitioner to be credible.v Michaels
had represented clients in the past who had cooperated with the Government and entered p]eaé a;1d
therefore knew the benefits that could be received from cooperation. There is no discernable reason
why Michaels would have failed to advise Petitioner about A’USA Bodnar’s attempts to engage in
plea negotiations or why he Would have outright rejected those attempts without consulting
Petitioner, particularly given that Petitioner could have entered a plea without,coopératipn. In
addition, the u'hdefs@ned pr_esidv’e'd over both the tfi:al and 'senfencingb and ob'se'r'\)ed Attorney
Mic’ljaels to be a zealous advocaﬁe (sometimes overly s0) -unlike]y to withhold 'material information
about a possible plea that would take a sixty-month mandatory minimum sentence off the table in
order té travel from.Miami to Orlando .for a three day trial absent the client’s insistence.

 Based on the evidence presented, the Court conc]udés .the following: (1) the Govemmenf
never made a formal plea offer, (2) Michaels advi:sed Petitfonér about the strength of the

Government’s case, the potential sentence he faced if convicted at trial, and the possible sentence
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he could receive if he entered a plea, (3) Michaels consulted with Petitioner regarding the
Government’s plea discuésions and recommended Petitioner enter a plea, and (4) Petitioner did
not wish to cooperate, maintained his innocence, and refused to enter a plea. Furthe-rmore, it is
highly questionable that Petitioner would have qualified fqr appljcatio.n of the safety valve given
his unwillingness to admit his involvement in the offense, and thus, it is unlikely‘he would have
received less than the mandatory minimum sentence of five years had he entered a plea. In sum,
Petitioner has not established coun;el failed to consult with him about th¢ Government’s plea
discussions or his ability to enter a plea or that_ a reasonable probability exists that he would have
entered a blea but for c_oLmse]’s purported failure to do so. Therefore, ground sixteen is denied.

Any of Petitioner’s allegations not specifically addressed herein have been found to be
without merit.

Accordingly’, it is hereby ORDERED AND ADJUDGED:

1. ‘Petitioner’s amended motion to vacate, set aside, or correct an illegal sentence

. pursuant to 28 U.S.C. § 2255 (Doc. 8) is DENIED. |

2. | The Clerk of the Court shall en;[er.judgment accordingly and is directed to close

this case.
Ny 3. " The Clerk of the Court ‘is di_récied to >ﬁ.lve a Cop‘y.c‘)-f thiS‘O;;dé'r"én'd the December 3,
2015 Order (Doc. 23) i‘n criminal case number 6:1 ]—cr-347-Orl-37DAB.ﬁ |
4. This Court should grant an application for cértiﬁéate of appealability only 'if the

Petitioner makes “a subs-tantial 'show‘i‘ng of the denial of a constitutionél right.” 28 U.S.C. §

2253(c)(2). Petitioner has failed to make a substantial showing of the denial ofa constitutional
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right.* Accordingly, a Certificate of Appealability.is DENIED in this case.

DONE AND ORDERED in Orlando, Florida, this 28th day of February, 2017.

Do

“ROY B. DALTON JR?
United States District Judge

Copies to:
Michael Metayer
Counsel of Record

2 Pursuant to the Rules Governing Section 2255 Proceedings for the United States District
Court, “[t]he district court must issue or deny a certificate of appealability when it enters a final order
adverse to the applicant.” Rules Governing Section 2255 Proceedings for the United States District
Courts, Rule 11(a). ' : ' '
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(Id. at 12).
At trial, Officer Smith, Noel, and numerous officers testified in accordance with Officer
Smith’s affidavit. Noel admitted that he did not tell officers in the first interview after his
arrest that Petitioner had provided the cocaine to him. (Criminal Case Doc. 163 at 185).
Petitioner seemingly premises his allegations of fraud on Noeél's inconsistent stateménts to
- police. - This, however, does not éstablish that Officer Smith’s affidavit contained any false
statements. Officer Smith attested that Noel implicated Petitioner in a series of post-arrest
statements. Consequently, Petitioner has not established that counsel haa-any basis to
challenge the criminal complaint affidavit or that a reasonable probability exists that such a

challenge would have been successful. A‘ccOidi11gly, ground nine is denied. '
I N . S P e .

F. Ground Sixteen:

: L . . e e H s . . . [

Petitioner asserts counsel rendered ineffective assistance by failing to' convey a two
. v o g G . . : R ST E

year plea offer to him and by advising him to proceed to trial in light of the offer. (Doc. 8 at

il

33). According to Petitioner, the Government made a two-year plea offer and counsel never
consulted with him about the offer. (Id.). Further, in his Anﬂe‘n‘dedv Reply, Petitioner
Confends thét counéél 'neﬁer diécussed any plea with him. (Doc. 20 af 7). Petitioner
maintains hé would have accepted the two—yéar ?lea offer had he been adviééd of 1t (Doc.
8 at 33).

The Sixth Amendment right to effective assistance of counsel extends to plea

negotiations. Lafler v. Cooper, 132 S. Ct. 1376, 1384 (2012). “[D]efense counsel has the duty

11
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to communicate formal offers from the prosecution to accept a plea on terms and conditions
that,may be favorable to the accused.” Missouri v. Frye, 132 S. Ct. 1399, 1408 (2012). The
two-part test enunciated in Strickland applies to claims that counsel was ineffective during
plea negotiations. 4,Laﬂer, 132 S. Ct. at 1384 (applying Strickland 5.two-part test to federal
“habeas petitioner’s claim that counsel was ineffective for advising him to reject a plea offer);
Hill v. Lockhart, 474 U.S. 52, 48 (1985) (applying Strickland’s two-part.test to defendant’s
. challenge to his guilty plea based on ineffective assistance of counsel)l g
.. With respect to the prejudice inqui_ry in. the context.of a foregone guilty plea,
...defendants must demonstrate:. . - et

a reasonable probability. they would have accepted, the .earlier plea offer.had
they been afforded effective assistance of counsel. Defendants must also
demonstrate a reasonable probability the plea would have been entered.
without the prosecution canceling it or the trial court refusing to accept it, if
-they had the authority to.exercise that discretion under state law. - To.establish
p1e]ud1ce in this instance, it is necessary to show a reasonable probability that
” . theend result of .the criminal process would have.been more favorable by. : -
reason of a plea to a lesser charge or a sentence of less prison time.
e ENT T
Frye 1328 Ct. at 1409
- - : Ly C
In the instant case, the Government asserts that it never made a two-year plea offer to

Petitioner’s attorney and Petitioner continued to maintain his innocence even after trial.
) ; “ * . B - . - . L3

(Doc.17 at12). The Government notes it engaged in plea d1scuss1ons w1th defense attorney
Alexander Michaels, wherein the Government only told Michaels that Petitioner would be in

a better posmon if he pled gullty w1th or w1thout a plea agr eement because he could receive

a sentence less than the five-year minimum mandatory. (Id. ) To supportits argument, the

12
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Government relies on an email from Assistant United States Attorney Robert Bodnar, Jr.
(“ AUSA Bodnar”), to Michaels asking if Petitioner was certain he wanted to proceed to trial
and detailing the potential benefits of entering a plea with or without an agreement. (Doc.
17-3 at 1-2). The Government, however, seemingly concedes that it did make a 'pléa offer.
See Doé. 17 at 13'(the Government stating, * Importantly, Métayer does not claim that counsel
“did not convey the plea offer the United States actually miade: Speciﬁcally, Metayer does notl
" allége that counsel failed to advise him that his'sentence would be lower if he were sentenced
" based on a guilty plea and an acceptance of responsibility rather than a jury finding of guilt
“with no reduction for an acceptance of responsibility.”). - Nevertheless, it is not clear what
that offer entailed. ‘Petitioner mainitains there was a two-year plea’offer as evidenced
by Michaels’ letter to the Florida Bar. = (Doc: 20 at 7-8). * In the letter, Michaeisfst'afés, “T had
worked out a deal with the prosecutor where [Petitioner] would have received approximately
2 yeats in prison.”” (Doc. 20-8 ’at 2). - Petitioner’ further contends that Michaels never
apprised‘ him of the plea offer actually made by the Government, which is presurnably
memorialized in the email from AUSA Bodnar. (Doc. 20 at 7-8);"
Petiﬁoﬁér -h'abs‘ prvese>nt.ed. eviden@ suppofﬁhgv hié: i)c;si;fi.on t.ha’t’.-t.‘.her’e Was a‘pvlea offer
of two years or otherwise made by the Government. He further maintains ’;h’ét Michaels did
not apprise him of ény plea offers from the Government, and he would have accepted a two-
* year plea offer had he been told of it..  Although Michaels said at the sgntencing hearing that

Petitioner maintained his innocence and in his letter to the Florida Bar that Petitioner chose

13
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to go to trial despite the “deal” with the prosecutor, {Criminal Case Doc. 165 at 20; Doc. 20-8
at 2), Petitioner’s purported denial of guilt “is not dispositive on the question of whether he
would have accepted the government’s plea offer. . . .”  Osley v. United States, 751 F.3d 1214,
1224 (11th Cir. 2014). Instead, “itis...arelevant consideration.” Id.
.. An evidentiary, hearing is needed to determine whether (1) the Government made a
. pleaoffer, (2) Peﬁﬁoner was advised of the plea offer, and (3) if so, whether Petitioner rejected
_the plea offer. Furthermore, evidence regarding whether prejudice resulted from Michaels’
purpq;téd'- d,eﬁpient pexformaﬁce in fa:iling to advise Petitioner 'o_f a plea offer shall be
. presented at the hearing.” Specifically, evidence regarding whether a reasonable probability
exists that Peti?iQnég would have accepted the plea offer had he been advised. of it and
-, . whether the plea would have been entered without the prosecution canceling it or this Court
R r_eﬁlsing to accept it shall be developed at the hearing.
. .. Any of Petitioner’s allegations not specifically addressed herein have been found to be
. without merit.
Accordingly, it is hereby ORDERED: -
: _1‘., , v..G‘r(_;unds .(.')_n‘e ._ vthAroAugh fifteen ahd seveﬁteen through twenty . three of ti;e
amended motion to vacate, set aside, or correct an illegal sentence pgr‘su’ant to 28 US.C. §
- 2255 (Doc. 8) filed by Michael Metayer are DENIED.

2. The Court will hold an evidentiary hearing on ground sixteen, that trial counsel

failed to convey a plea offer to him. The hearing is scheduled for February 9, 2016, at 9:00

14
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a.m., at‘U.S. Courthouse, 401 West Central Blvd., Courtroom 4A, Orlando, Flori‘da 32801.
3. United States Magistrate David A. Baker is directed to ap‘p:o'inf c’omjsél on
behalf of Petitioner pursuant to Rule 8(c) of the Rules Goyerm’ng Section 2255 Proceedings.
4. At least twenty (20) days prior to. the"eviden'tiary hearing, Petiﬁoner shall file a
statement entitled Pretrial Narrative Statement consisting of. the following:
(a) A brief general stétement of the case.

(b) A narrative written statement of the facts that will be offered by
oral or documentary evidence at the evidentiary hearing.

(c) A list of all exhibits to be offered into ev1dence at the evidentiary
hearing.

(d)  Alist of the full names and addresses of places of employment for
all the witnesses that Petitioner intends to call.

() A summary of the anticipated testimony of each witness named
in (d).

5. At least eleven (11) days prior to the evidentiary hearing, the Government shall
file a Pretrial Narrative Statement complying with paragraphs 4(a") through (e)-above.

- DONE AND ORDERED»in QOrlando, Florida, this 31‘d-day-of December, 2015.. .- -

o

1///
“ROY B, DALTON JR./

- "United States District Judge

15
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ALEXANDER J. MICHAELS

. : ATTORNEY AT LAW

1307 Northwest 14th Street
Miami, Florida 33125
. [305) 3240547
Apnl 8, 2014 Fax: (305) 3246413

Theodore P. Littlewood Jr., Bar Counselor
Attorney Consumer Assistance Program
Re: Michael Metayer; RFA No. 14-14807
651 East Jefferson Street

Tallahassee, FL 32399-2300

CC: Michael Metayer
Register No. 95533-004

Post Office Box 5000

Yazoo City, Mississippi 39194

Dear Mr. Littlewood:

I received your letter and Mr. Metayer’s letter. I sent a letter to Mr. Metayer’s family on
February 27, 2014 indicating that we have his file at the office and his family is welcome to pick
it up at their convenience. My response has not changed. The file is still available for pickup.

However, I'have no idea what these documents are that Mr. Metayer has requested. I do
not have these items in my possession.

Additionally, it is important to note that I advised Mr. Metayer not to go to trial and that -
the best course of action was to take a plea because he had a difficult case to win. I had worked
out a deal with the prosecutor where he would have received approximately 2 years in.prison.
However, he chose to go to tnal, which is his right. Unfortunately, he was found guilty at trial.
‘Even despite being found guilty, I was able to save him about 6 years off his sentence because I
 filed an objection to'the “relevant conduct,” which was granted at sentencmg ' T

Please contact my ofﬁce if you need any more information about thlS case. My number is
(305) 324-0547. :

Sincerely,

. } ‘ . - ! . .
/Alemnéfl\//ﬁchaels, Esq. - -
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“

"o Bodnar, Robert (USAFLM)

From: Bodnar, Robart (USAFLM)

Sent: -~ | - Monday, July 08, 2012 2:35 PM )

To: orquid0S @yahoo.com; ‘amichaelslaw@yahoo.com’
Cc: ¢ Smith, Denis P (Denis.P.Smith@usdoj.gov)
Subject: Metayer - photographs and documents

Alex ~

, I previously had e-mailed you the proposed jury instructions in this cése, but I have not received a response; If
memory serves, you had a vacation the first week of July. lam attaching another copy. If you could let me know'if they
are acceptable, that would be great. We need to file them this week. Also, don’t know if you saw it, but the trial date
has been moved up to the 24™ of July at 1:30, ' :

. . T
/ Is your client absotutely certain about trial? } am assuming he wants one, but the reason | ask is that he is
looking at a base offense leve! of 34 given these four kilos plus three prior transactions with Noel. (20 kilos + 10 kilos, +
4kilos + 4 kilos). His range at a trial is going to be 151-188 months {with a five year minimum mandatory), especially
after Noel testifies about the prior deals. Even without a plea agreement, he could still plead and get safety valve and .
could be facing much less than the five-year minimum mandatory. Just a thought. 1 am preparing for trialin any event.

Attached are copies of the photographs from the seizure of the cocaine and money in this case. All of these
have been in evidence and remain available for your inspection, should you so desire. To save you time, l am forwarding
them to you while i assemble trial exhibit books. There are other photos that | will forward as copies are provided to
me. If you ever wish to inspect the original items in evidence or view any additional photographs, please contact me
and I will make sure they are made available to you, ) i R '

) Please be advised that | will be calling Kelly Penni'ngtdn of DEA as an expert witness to describe drug trafficking
techniques as they relate to the recovery of evidence in this case. | have attached his resume to this e-mail for your
reference. He has previously been qualified as an expert in drug trafficking in the SOFL. Youare free to contact him at
IR, regarding his conclusions on the methods employed by Noel and Metayer {as described in the discovery
reports), as well and the quantity and packaging of the.narcotics, as being consistent with drug distribution, Lastly, lam
attaching a DEA-6 that recently was provided to me regarding a.further proffer of Noel in which he described one

-additional person to whom he had plannéd to distribute the cocaine after returning to the MDFL.

if you have any questions, let me know.
Regards,
Rob Bodnar _ .

2012-07-04 Kelly
_ Expert Resume...




