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I N THE SUPREME COURT OF THE UNI TED STATES

ANGEL MELENDEZ- ORSI NI, Petitioner
V.

UNI TED STATES OF AMERI CA, Respondent.

ON PETITION FOR A WRI T OF CERTI ORARI TO THE
UNI TED STATES COURT OF APPEALS FOR THE FI RST CI RCU T

PETI TION FOR A WRI T OF CERTI ORARI

Angel Mel endez-Orsini, the petitioner herein, respectfully
prays that a wit of certiorari issue to review the judgnent of
the United States Court of Appeals for the First Circuit which

affirmed his conviction and sentence as reported in U S. v. Angel

Mel endez-Orsini, 15-2535, (1 Cir., 9-27-2017) decided on

Sept enber 27, 2017.
OPI NI ONS BELOW
The Septenber 27, 2017 decision of the United States Court
of Appeals for the First Crcuit, whose judgnent is herein sought

to be reviewed was reported w thout argunment, as United States v.

Angel Mel endez-Orsini, 15-2535 (1% Cir., 9-27-2017), and is

reprinted in the Appendix to the Petition at p..
JURI SDI CTI ON

This case arises froma plea agreenent in the United States



District Court for the District of Puerto Rico.? The defendant’s
change of plea was wongfully accepted. At his arraignnent the
defendant pled not gquilty to three <counts; the sale or
distribution of controlled substances, 21 U S. C. § 841, violent
crimes involving drugs and a machine gun, 18 U S.C. 8 924, and
crimnal forfeitures, 21 US C § 853, on July 24, 2007. A 1-2
7. The case involved a |arge nunber of defendants, and all the
rel ated cases were consolidated on August 22, 2007. Apx.9. On
Decenber 11, 2014, the defendant filed a plea agreenent. Apx.24.
The Defendant then pled guilty to Counts one and two on that
date. The third Count was dism ssed. On Novenber 20, 2015, the
District Court sentenced the defendant to 120 nonths on count
one, and 60 nonths on count two, to run consecutively. Apx.26. A
notice of appeal was filed on Decenber 1, 2015. Apx.84. A notice
of appeal was filed pro se by the defendant on Novenber 24, 2015.
A. 84.

The rules of the Suprenme Court of the United States provide
jurisdiction over this matter with this Court as well as the
jurisdiction conferred by 28 US C § 1254(1). 28 USC 8§
1254(1) .

CONSTI TUTI ONAL PROVI SI ONS, TREATI ES, STATUTES, RULES AND

REGULATI ONS | NVOLVED

Federal Rule of Crimnal Procedure Nunber 11

1

Ref erences to the Addendum are denoted “A.” followed by the page
nunber in the Addendum References to the brief are denoted “P.”
foll owed by the page nunber. References to the Appendi x are
denoted “Apx.” followed by the page nunber.



STATEMENT OF THE CASE

The defendant stipulated to the followng facts as part of
his plea agreenent. Fromin or about the year 2003, and com ng up
to July, 2007, the defendant and others knowngly and
intentionally conbined, conspired and agreed wth each other to
knowingly and intentionally possess with intent to distribute
and/or distribute heroin, cocaine base, cocaine, and nmarijuana
within 1,000 feet of a school. The defendant and ot hers agreed
to distribute controlled substances for significant financial
gain and profit. The defendant acted as a |eader for the drug
trafficking organization, and would routinely possess firearns in
furtherance of the conspiracy. The defendant possessed with the
intent to distribute at least five kilogranms but |ess that
fifteen kilogranms of cocaine. The defendant joined the conspiracy
knowi ngly, and it was his intent at all tinmes that the objects of
t he conspiracy succeed. Apx. 39.

REASON FOR GRANTING THE WRI T

THE COURT OF APPEALS FOR THE FIRST CIRCU T SHOULD HAVE

CONSI DERED THE MERI TS OF THE DEFENDANT' S APPEAL EVEN THOUGH

THE PLEA AGREEMENT CONTAI NED AN APPELLATE WAl VER

Reviewing courts have been wlling to intervene when an
error in the guilty plea process arguably affects a “core

concern” of Rule 11 because a guilty plea is a shortcut around

the fact finding process. United States v. Gandi a- Maysonet, 226
F.3d. 1, 3 (1 Cr., 2000). In a qguilty plea, the defendant
stands as a w tness against hinself, forgoing the protection of

the Fifth Amendnent. Brady v. United States, 397 U S. 742, 748




(1970). A guilty plea is also a waiver of the defendant’s right

to a trial before a jury or judge, and waivers of constitutional

rights not only nust be voluntary, but nust be know ng,
intelligent acts done with sufficient awareness of the relevant

ci rcunstances and |ikely consequences. |1d. at 748.

Here, there was evidence that the defendant did not waive
his constitutional rights voluntarily, or knowingly, and it was
not an intelligent act done with sufficient awareness of the
relevant circunstances and |ikely consequences. Wen the court
addressed the defendant the foll ow ng exchange took pl ace:

“ COURT: Have you had enough tinme to consult with your wife and
M. Dansoh, M. Chico, before comng here this norning
and telling ne that you accept the offer?

DEFENDANT: Well, yes. If there was nore tinme, one would even

think nore about it. But no.”

( Apx. 45- 46.)

The next exchange between the court and the defendant was as
fol |l ows:

“ COURT: Al right. Is there anything you would like to tell ne

or anything else you would like to express before we

proceed to take your change of plea?

DEFENDANT: No. That’s fine.

COURT: You don’t seem sure.

DEFENDANT: Well, there’s no opportunity - | don’'t know.”
(Apx. 46.)

District Court judge then explained to the defendant that

the co-defendants who had gone to trial had been found guilty.



The judge explained that the majority of the co-defendants had
pled guilty. At this point, the defendant agreed to go ahead with
the change of plea. Apx.46-47. He asked the defendant if the
defendant’s signature on the plea agreenent neant that the facts
contain therein were accurate in every respect. Apx.59. Although
the defendant answered “yes,” at sentencing the defendant

di sputed that the facts were accurate.

Wen asked if the defendant agreed with the governnment’s
evi dence, he replied:

“ DEFENDANT: Well, I - yes. But | honestly want to say that I
didn't see any videos or tapes because when | was
brought down at MDC, there weren't any videos.”

The defendant went on to say:

“ COURT: D d you discuss - did you discuss thoroughly your case

and your participation in the case with your attorney.

DEFENDANT: Yes. Well, he told ne that | was not being shown
in the photos or the videos, but I wasn't able to
see them at MDC.~

(Apx. 65-66.) (enphasi s added)

When asked if he possessed or carried firearns, the
defendant replied, “[well, there were weapons - | - well - .7
Apx.66. Then the trial judge related a series of facts from
anot her defendant’s jury trial. Apx.67. The defendant’s know ng
and voluntary acceptance of responsibility came up again at
sent enci ng.

When asked if he wanted to say anything at sentencing, the

def endant repli ed:



“  DEFENDANT: | would like to state, Your Honor, that sincerely

as to Count 1, the drug count, | amaguilty; but as
| previously stated, as to Count 2 | didn't really
want to plead guilty because | had nothing to do
w th weapons or giving protection to the drugs or
anything like that.
The investigators have never been able to prove
that | used firearns or carried them In spite, of
that, since 1995 +the Suprene Court requires
sufficient evidence to prove such a charge, such
as to show, pull out, to fire, to hit or strike or
assault with the gun. And if there’s no active
use, there is no 924(c) charge. That is not what
happened in ny case.”

( Apx. 74- 75) .

If there was any doubt whether the defendant intended to
plead guilty to Count nunber two, it was soundly resolved here
The defendant could not have been nore clear that he was not
knowi ngly and voluntarily pleading guilty to the firearns charge.
Interestingly, the First Crcuit Court of Appeals took the single
word “yes” conpletely out of context to justify their totality of

the circunstances rationale. United States v. Angel WMl endez-

Osini, 15-2535, p.6, (1 Cr., 9-27-2017). Additionally, the
First Crcuit acknow edged the above denial of the governnment’s
evi dence, but reasoned that the denial of the facts at sentencing

was inapplicable to the change of plea. United States v. Angel

Mel endez-Orsini, 15-2535, p.8, n.5 (1%t Cr., 9-27-2017).




Anot her indication that the defendant did not understand the
consequences of his plea can be found in the fact that he filed a
pro se notice of appeal. Apx.84. He apparently did not understand
that the terns of his agreenent waived the right to appeal this
sent ence.

The First Grcuit Court of Appeals reviews the totality of
the circunstances when considering whether a defendant’s quilty

plea was know ng, voluntary and intelligent. United States v.

Bierd, 217 F.3d. 15, 18 (1% Gr., 2000). The defendant in the
instant case did not raise his claimin the trial court at the
change of plea hearing, however, “a Rule 11 challenge will not be

deened waived upon a party’'s failure to raise it in the district

court.” United States v. Parra-lbanez, 936 F.2d. 588, 593 (1%
Cr., 1991). Wiere the error was not called to the district
court’s attention, First Crcuit appellate review is governed by
the plain error standard, which requires not only an error
affecting substantial rights but also a finding by the review ng
court that the error has seriously affected the fairness,
integrity, or public reputation of judicial proceedings. United

States v. Savinon-Acosta, 232 F.3d. 265, 268 (1 Cr., 2000). The

fairness, integrity, or reputation plain error standard is a
flexible one and depends significantly on the nature of the

error, its context, and the facts of the case. United States V.

Young, 470 U S 1, 16 (1984); United States v. Gandi a- Maysonet,
226 F.3d. 1, 6 (2000).
In the present case there was anple evidence that the

defendant did not want to make a know ng and voluntary gquilty



plea. A plea of gquilty is constitutionally valid only to the

extent that it is voluntary and intelligent. Bousley v. United
States, 523 U.S. 614, 618 (1998).

“Before the <court accepts a plea of guilty or nolo
contendere, the defendant may be placed under oath, and the court
nmust address the defendant personally in open court. During this
address, the court nust inform the defendant of, and determ ne
the defendant under st ands, the followng....” FRCIimP
11(b)(1). In the present case, the trial court judge had anple
reason to believe that the defendant did not wunderstand the
nature of his plea to Count twd. The change of plea should not
have been taken under those circunstances.

“Second, even if the waiver is knowing and voluntary, [this
court retains] discretion not to enforce the waiver if it would

result in a ‘mscarriage of justice .” Sotirion v. United States,

617 F.3d 27, 33 (1t Cir., 2010).

The defendant did not object to the plea being accepted at
t he change of plea hearing although he did state an objection at
sentencing. Therefore the standard of review is “plain error.”
According to the First Grcuit Court of Appeals, the error nust
be clear, affect the defendant’s substantial rights, and inpair

the integrity of the judicial proceedings. United States v.

Lopez-Garcia, 672 F.3d 58, 62 (1 Cr., 2012). Al three criteria

were nmet in the present case. Acceptance of an unknow ng and
unvoluntary plea is clear and inpairs the integrity of the
proceedi ngs. The inposition of 180 nonths confinenment affected

t he defendant’ s substantial rights.



On direct appeal the standard of review in the First Circuit
is nore advantageous to the defendant than on collateral appeal

United States v. DiCarlo, 575 F.2d 952, 954-55 (1° Cir., 1978).

Prejudice inheres in a failure to comply with Rule 11. MCarthy
v. United States, 394 U S. 459, 471 (1967). Therefore, the plea

of guilty should have been be vacat ed.

Twi ce the defendant told the trial court judge that he did
not want to waive his Constitutional rights and plead guilty. The
trial court judge was not willing to postpone or termnate the
proceedi ngs after hearing the defendant’s refusal to change his
plea. On the third inquiry, the defendant stated that he disputed
the governnment’s fact on Count Two. Once the defendant plainly
denied the facts on which the governnent relied, the trial court
j udge shoul d have suspended the change of plea hearing.

Al t hough there was a wai ver of appeal clause in the original
pl ea agreenent, Apx.25, the Court can set aside the waiver. Pre-
sentence waivers are enforceable if they neet certain criteria
The defendant nust enter the waiver know ngly and voluntarily.
“I'n exam ning whether the defendant knowi ngly and voluntarily
waived his appellate rights, the text of the witten plea
agreenent and the <change of plea colloquy are of critical

i mportance.” Sotirion v. United States, 617 F.3d 27, 33 (1% Gr.

2010) .
“Second, even if the waiver is know ng and voluntary, [this
court retains] discretion not to enforce the waiver if it would

result in a ‘mscarriage of justice .” Sotirion v. United States,

617 F.3d 27, 33 (1% Cr., 2010). Although the error was subject



to “plain error” review, here, the defendant’s initial reluctance
before the District Court judge met the criteria for review
There was error; the D strict Court judge continued with the
change of plea knowing that the defendant had tw ce indicated
that he was not sure that he wanted to plead guilty, followed by
a clear refutation of the governnent’'s facts.

Reviewing courts have been wlling to intervene when an
error in the guilty plea process arguably affects a “core
concern” of Rule 11 because a guilty plea is a shortcut around

the fact finding process. United States v. Gandi a-Maysonet, 226

F.3d. 1, 3 (1 Cir., 2000). In a guilty plea, the defendant
stands as a wtness against hinself, forgoing the protection of

the Fifth Amendnent. Brady v. United States, 397 U S. 742, 748

(1970). A guilty plea is also a waiver of the defendant’s right
to a trial before a jury or judge, and waivers of constitutiona
rights not only nust be voluntary, but nust be know ng,
intelligent acts done with sufficient awareness of the relevant
circunstances and |likely consequences. 1d. at 748.

The First Grcuit Court of Appeals reviews the totality of
the circunstances when considering whether a defendant’s guilty

plea was knowi ng, voluntary and intelligent. United States v.

Bierd, 217 F.3d. 15, 18 (1 Cir., 2000). The defendant in the
instant case did not raise his claimin the trial court, however,
“a Rule 11 challenge will not be deened waived upon a party’s

failure to raise it in the district court.” United States V.

Parra-1banez, 936 F.2d. 588, 593 (1 Cr., 1991). Wwere the error

was not called to the district court’s attention, appellate

10



review is governed by the plain error standard, which requires
not only an error affecting substantial rights but also a finding
by the reviewing court that the error has seriously affected the
fairness, integrity, or public reputation of j udi ci al

proceedings. United States v. Savinon-Acosta, 232 F.3d. 265, 268

(1% CGir., 2000). The fairness, integrity, or reputation plain
error standard is a flexible one and depends significantly on the
nature of the error, its context, and the facts of the case.

United States v. Young, 470 U.S. 1, 16 (1984); United States v.

Gandi a- Maysonet, 226 F.3d. 1, 6 (1 Cr., 2000).

In the present case there was anple evidence that the
defendant did not nake a know ng and voluntary guilty plea. A
plea of guilty is constitutionally valid only to the extent that

it is voluntary and intelligent. Bousley v. United States, 523

U S. 614, 618 (1998).

“Before the <court accepts a plea of guilty or nolo
contendere, the defendant may be placed under oath, and the court
nmust address the defendant personally in open court. During this
address, the court nust inform the defendant of, and determ ne
the defendant under st ands, the following....” FRCIimP
11(b)(1). In the present case, the trial court judge knew, and
acknowl edged on the record, that the defendant was not sure that
he wanted to plead guilty. The change of plea should not have
been taken under those circunstances.

The defendant did not object to the plea being accepted.
Therefore the standard of review is “plain error.” In the First

Crcuit, the error nust be cl ear, affect the defendant’s

11



substantial rights, and inpair the integrity of the judicial

proceedings. United States v. lLopez-Garcia, 672 F.3d 58, 62 (1°
Cr., 2012). Al three criteria were net in the present case
Acceptance of an unknowing and involuntary plea inpairs the
integrity of the proceedings. The inposition of 180 nonths
confinement affected the defendant’s substantial rights.

On direct appeal the standard of review is nore advant ageous

to the defendant than on collateral appeal. United States v.

D Carlo, 575 F.2d 952, 954-55 (1%t GCir., 1978). Prejudice inheres

in a failure to conply with Rule 11. MCarthy v. United States

394 U.S. 459, 471 (1967). Therefore, the plea of guilty should
have been vacated on direct appeal.

The First Crcuit Court of Appeals’ inconsistent application
of the “totality of the circunstances” analysis, in the face of a
contrary clear record, should be addressed, and a concrete
formula for analysis should be established by this Honorable

Court.

12



CONCLUSI ON
For all the reasons stated above, this Honorable Court
should review the decision of the United States Court of Appeals

for the First Crcuit and grant the wit of certiorari.

THE DEFENDANT
BY H S ATTORNEY

/s/ John T. Quderkirk, Jr.

John T. CQuderkirk, Jr.
P. O Box 2448
Westerly, R 02891-0924
401. 932. 4800

j ouderkirk@tt. net

CERTI FI CATE OF SERVI CE

|, John T. Quderkirk, Jr., do hereby certify that 1 have
caused the foregoing to be served by mailing a conplete copy to
the Clerk of the United States Court of Appeal for the First
Crcuit, 1 Courthouse Way, Suite 2500, Boston, MA 02210-3004, one
copy each to Victor O Acevedo-Hernandez, Esq. and Mariana E.
Bauza Al nonte, Esqg., both of the US. Attorney’s Ofice, 350
Carl os Chardon Ave., Torre Chardon Ste. 1201, San Juan, PR 00918-
0000, and the Solicitor General of the United States, Room 5614,
DQJ, 950 Pennsyl vania Avenue, N. W, Wshington, DC 20530-0001, on
this 22" day of Decenber, 2017.

/s/ John T. Quderkirk, Jr

John T. Quderkirk, Jr.

AFFI DAVIT OF TI MELY FILING (SUP. CT. R 29.2)

Under oath | depose and say that ny nane is John T.
Quderkirk, Jr., and that | amthe attorney for the petitioner. On
Decenber 22, 2017, | mailed an original and ten copies of the

Petition to the Cerk of the United States Suprene Court at 1%
Street, N E., Wshington, DC 20543-0001 via the United Parcel
Service, overnight delivery. The judgenment was entered on

13



Septenber 27, 2017 and the last day for filing is Decenber 26
2017.

/s/ John T. Quderkirk, Jr.

John T. Quderkirk, Jr.
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APPENDI X

United States v. Angel Melendez-Orsini, 15-2535 (1%t Cir., 9-27-

2017)
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Case: 15-2535 Document: 00117206070 Page: 2  Date Filed: 09/27/2017  Entry ID: 6122703

STAHL, Circuit Judge. Appellant Angel Meléndez-Orsini

("'Meléndez-Orsini') seeks to vacate his conviction on a guilty
plea for conspiracy to possess with the iIntent to distribute a
controlled substance within a protected location and possession of
a firearm during and iIn relation to a drug trafficking offense.
The United States District Court for the District of Puerto Rico,
Juan M. Pérez-Giménez, District Judge, accepted Meléndez-Orsini~s
plea and sentenced him to a prison term of 180 months. In this
appeal, Meléndez-Orsini challenges the voluntariness of his change
of plea. We AFFIRM.
I. Factual Background and Prior Proceedings

We recite here the relevant facts. Meléndez-Orsini was
indicted on three counts: (1) conspiracy to possess with the
intent to distribute at least 5 but less than 15 kilograms of
cocaine within a protected location, in violation of 21 U.S.C.
88 860 and 841(b)(1)(A); (2) possession of a firearm during and in
relation to a drug trafficking offense, in violation of 18 U.S.C.
8§ 924(c)(1)(A); and (3) criminal forfeitures, in violation of 21
U.S.C. 8 853. There were 94 co-conspirators involved in the drug
trafficking organization whose members distributed heroin,
cocaine, crack and marijuana within one thousand feet of a public
housing project. Often, members of the conspiracy would carry and

brandish firearms in connection with their activities.



Case: 15-2535 Document: 00117206070 Page: 3  Date Filed: 09/27/2017  Entry ID: 6122703

On December 11, 2014, pursuant to a plea agreement, Meléndez-
Orsini pled guilty to Counts One and Two of the indictment. The
plea agreement contained a waiver of the right to appeal i1f the
district court sentenced Defendant to the parties®™ joint
recommendation of 120 months on Count One, and 60 months on Count
Two, to be served consecutively to Count One. At the change of
plea hearing, the district court inquired into Meléndez-Orsini~®s
competence, the voluntariness of his plea and the sufficiency of
defense counsel. The court also reviewed the relevant charges iIn
the indictment, the statutorily mandated minimum and maximum
sentences, the government®s evidence and the signed plea
agreement.

At Meléndez-Orsini®s sentencing on November 20, 2015, for the
first time he asked the court to review the evidence as to Count
Two because he had not wanted to plead guilty to that count. The
district court denied Defendant®s request to review the facts as
to Count Two and sentenced Defendant to a total of 180 months
incarceration.l This timely appeal followed.

I1. Discussion
Meléndez-Orsini claims the district court violated Rule

11 by accepting his change of plea because it was not voluntary,

1 The court sentenced Defendant to a term of 120 months on Count
One, and 60 months on Count Two, to be served consecutively to
Count One.



Case: 15-2535 Document: 00117206070 Page: 4  Date Filed: 09/27/2017  Entry ID: 6122703

intelligent and knowing. Rule 11 provides that "[b]efore accepting
a plea of guilty . . . the court must address the defendant
personally in open court and determine that the plea is voluntary
and did not result from force, threats, or promises . . . .7
Fed.R.Crim.P. 11(b)(2). On appeal, we consider the totality of
circumstances to determine if a violation of Rule 11 occurred.

See United States v. Martinez-Martinez, 69 F.3d 1215, 1220 (1st

Cir. 1995).
A_. Warver
Before addressing the merits of Meléndez-Orsini®s
argument, we acknowledge that the plea agreement contains a wailver
of appeal provision, which generally "forecloses appellate review

of many claims of error.” United States v. Chambers, 710 F.3d 23,

27 (1st Cir. 2013). ™"But where, as here, a defendant enters a
guilty plea and agrees to wailve his right to appeal . . . a
reviewing court must “address the merits of [his] appeal because
his claim of involuntariness, i1f successful, would invalidate both
the plea itself and the waiver of his right to appeal.™" 1d.

(alteration 1iIn original)(quoting United States v. Santiago

Miranda, 654 F.3d 130, 136 (ist Cir. 2011)).
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B. Rule 11 Plea Proceedings
We review Meléndez-Orsini®s underlying Rule 11 claim for
plain error because Defendant failed to object previously.Z2 ™lIn
order to establish plain error, a defendant must show that: (1) an
error occurred; (2) the error was plain; (3) the error affected
the defendant®s substantial rights; and (4) the error seriously
affect[ed] the failrness, integrity or public reputation of

judicial proceedings.” United States v. Ortiz-Garcia, 665 F.3d

279, 285 (1st Cir. 2011)(alteration 1i1n original)(citation
omitted). Defendant maintains that the district court erred iIn
accepting his change of plea because there was evidence showing
that his change of plea was neither knowing nor voluntary. We
find no such error.

First, the record reflects that during the colloquy the
court asked Meléndez-Orsini on two separate occasions if anyone
forced, threatened or harassed him to accept the plea offer, to
which he responded "'No."™ The district court also reviewed aloud

paragraph 19 of the written plea agreement, which provided that no

2 At sentencing, Meléndez-Orsini asked the district court to "see
the evidence as to [Count 2] and make a decision', but at no point
did Defendant seek to withdraw his plea prior to sentencing. See
United States v. Delgado-Hernandez, 420 F.3d 16, 19 (1st Cir. 2005)
("'[B]lecause [defendant] failed to call the district court"s
attention to the alleged errors in the plea proceedings . . . for
example, by seeking to withdraw his plea prior to sentencing
. - - his claim i1s subject only to plain error review on direct
appeal .").
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threats were made to force Meléndez-Orsini to plead guilty and
that he i1s pleading guilty freely and voluntarily because, In fact,
he 1s guilty.

While the above facts support that the plea was not
coerced, we acknowledge that at the beginning of the colloquy,
Meléndez-Orsini did express some apprehension about the timing of
the plea, conveying that if he had more time, he would think more
about his decision to plead guilty.3 However, Meléndez-0Orsini®s
minor apprehension does not render his guilty plea involuntary.

See United States v. Negron-Narvaez, 403 F.3d 33, 39 (1st Cir.

2005) ('The mere fact that the appellant at one point took a
contradictory position as to his culpability . . . neither alters
our conclusion nor dispels the factual basis for the plea.').
Second, the district court adequately reviewed the facts
as to Counts One and Two. As to Count Two, the court described a
conspiracy, where members knowingly, intentionally and unlawfully
possessed and used fTirearms. The district court inquired, ™"is
that what you did as to Count 11?" Meléndez-Orsini responded

"Yes." Defendant expressed no confusion as to these facts.

3 The district court asked Defendant if he had enough time to
consult with counsel and his wife before pleading guilty.
Meléndez-Orsini explained that he did, but if there was more time,
"one would even think more about it."" The court explained that
even with more time, the options would still be the same, either
go to trial or plead guilty. The Defendant agreed with the court®s
statement.
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Meléndez-Orsini maintains that the court should have realized
his change of plea was not voluntary based on his confusion over
the government®s weapons evidence. During the plea colloquy, the
government explained that +full discovery was provided to
Defendant, including photographs and recordings, which would have
been used at trial to prove that Meléndez-Orsini acted as a leader
in the drug trafficking organization and routinely possessed
firearms in furtherance of the conspiracy. When asked by the
court 1t he agreed with the evidence iIn possession of the
government as to Counts One and Two, Meléndez-Orsini explained
that his attorney had viewed the evidence, but that he had not
seen the videos.4 The court then again asked the Defendant whether

he participated in the conspiracy as to Counts One and Two, noting,

"the fact that you had not seen any videos . . . doesn"t preclude
you from pleading guilty.” Meléndez-Orsini responded, "Yes I™m
going to plead guilty.” At no point did Defendant deny his

involvement as to Counts One or Two.

Although Meléndez-Orsini did not view personally all of the
discovery provided by the government, he signed the plea agreement,
repeatedly agreed to the statement of facts as summarized by the

district court at the plea colloquy and acknowledged on multiple

4 Meléndez-Orsini told the court that he was unable to view the
videos, although his counsel had informed him that he did not
appear in the videos.
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occasions that his decision to plead guilty to Counts One and Two
was voluntary. Viewed in totality, Defendant®s statements at the
colloquy® negate a claim that his change of plea was neither
unknowing nor involuntary.

Upon a thorough review of the record and consideration
of the totality of the circumstances, we uphold the district
court™s finding that Meléndez-0Orsini understood the nature of the
change of plea and voluntarily pleaded guilty. Meléndez-0Orsini
failed to meet his burden as to the first prong of plain error
review; therefore, we need not address the other factors. The

judgment of the district court is AFFIRMED.

5 At the sentencing hearing, Defendant explained, "I didn"t really
want to plead guilty [as to Count Two] because I had nothing to do
with weapons or giving protection to the drugs or anything like
that.” This statement, albeit clear, occurred almost a year after
Meléndez-Orsini®“s change of plea. This change of position is
insufficient to warrant a Tfinding of error based on the
voluntariness of the plea.
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