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¶ 1 Defendant, Andres Marquez, appeals the trial court’s order 

denying his motion to withdraw his guilty plea.  Specifically, he 

asserts that by allowing alternative defense counsel (ADC) to 

continue representing him after ADC had submitted to the court a 

“Special Report Upon Appointment for Limited Purpose of 

Investigating Defendant’s Allegations of Ineffective Assistance of 

Counsel” (“Special Report”), the court completely deprived him of 

counsel, and thereby committed structural error.  Discerning no 

such complete deprivation, we affirm. 

I.  Background 

¶ 2 Defendant, while represented by a public defender, pleaded 

guilty to child abuse and attempted sexual assault on a child.  But 

before sentencing, defendant filed a pro se motion to withdraw the 

plea.  He asserted a “conflict of interest” and stated that his 

attorney was “not representing [him] as he is suppose[d] to.”  He 

requested that the court allow him to hire his own attorney and 

withdraw his plea “because [he] was having communication 

problems with [the public defender] due to not being able to 

understand.”  The record indicates that defendant could not speak 

or read English. 
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¶ 3 Defendant’s public defender moved to have the court appoint 

ADC for the limited purpose of pursuing a motion to withdraw 

defendant’s plea.  The public defender noted that defendant was 

asserting ineffective assistance of counsel, failure to investigate, 

and a lack of understanding regarding the plea bargain procedures 

and time frame in which to make a decision regarding the plea 

bargain, all purportedly due to the public defender’s inadequate 

representation.  The public defender asked that the court appoint 

conflict-free counsel to “investigate [defendant’s] claims and file 

appropriate motions on his behalf.”   

¶ 4 In response to the motion, the court appointed ADC for the 

“limited purposes set forth in the motion.”  ADC filed the Special 

Report indicating, among other things, that “because there is a 

factual dispute over coercion, the Court may wish to conduct such 

a hearing, as naturally this fact directly effects [sic] the voluntary 

nature of the plea.”  The record does not reflect that defendant 

received a copy of this report, nor does it include a copy translated 

in to Spanish.    

¶ 5 The district court set the matter for a contested hearing on the 

motion to withdraw.  At the hearing, defendant testified that his 
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public defender had coerced him into accepting the guilty plea and 

had not investigated the case properly.  The public defender also 

provided extensive testimony.  ADC argued that defendant’s plea 

was not voluntary, and that there was no evidence “any 

investigation was actually completed” by the public defender.   

¶ 6 Following the hearing, the court entered a detailed order 

denying the motion to withdraw the plea.  Specifically, the court 

credited the public defender’s testimony over defendant’s, and 

concluded that defendant had not shown good cause to withdraw 

his plea.  The court held that defendant’s plea was knowing, 

intelligent, and voluntary.  The court also found that defendant had 

failed to establish either coercion or that the public defender’s 

performance was deficient under Strickland v. Washington, 466 U.S. 

668 (1984).   

¶ 7 Defendant then wrote two pro se letters to the court, 

requesting (1) a second investigation into the threats his public 

defender had purportedly made against him, and (2) advising the 

court that he had not been able to speak with ADC because his 

public defender was still his attorney.  He asked that the public 

defender be removed from his case, and that the court “let [him] 
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know if [ADC] will be [his] attorney.”  Shortly thereafter, the public 

defender withdrew from the case, and defendant proceeded to 

sentencing with ADC counsel.  The court sentenced defendant to 

three years in the custody of the Department of Corrections.   

II.  ADC’s Representation 

¶ 8 Defendant’s sole contention on appeal is that the trial court 

committed structural error because it allowed ADC to act as a 

factfinder for the court rather than as an advocate, thereby 

completely depriving him of counsel at the hearing on his motion to 

withdraw.  The record does not support this contention. 

A.  Standard of Review and Preservation 

¶ 9 “Structural errors are not amenable to either a harmless error 

or a plain error analysis because such errors affect the framework 

within which the trial proceeds, and are not errors in the trial 

process itself.”  People v. Hassen, 2015 CO 49, ¶ 7 (citations 

omitted); see also People v. Edwards, 101 P.3d 1118, 1123 (Colo. 

App. 2004), aff'd, 129 P.3d 977 (Colo. 2006); People v. Phillips, 91 

P.3d 476, 478-79 (Colo. App. 2004).    

¶ 10 Less clear is whether a structural error must be preserved.  

Our supreme court has never addressed this question.  In People v. 
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Johnson, 2015 COA 54, ¶ 15, the division said, “[d]enial of the right 

to self-representation is structural error, which, if preserved, 

requires reversal.”  (Emphasis added).  But see United States v. 

Gonzalez, 110 F.3d 936, 946 (2d Cir. 1997) (“We have no doubt that 

many, if not most, structural errors will lead to reversal, whether or 

not preserved.”).   

¶ 11 To be sure, defendant did not object to representation by ADC 

at any time before or during the hearing on the motion to withdraw, 

and seemed to embrace ADC’s representation at sentencing.  Still, 

on the particular and perhaps unique facts presented, we decline to 

limit review for lack of preservation.    

¶ 12 First, the record does not indicate that defendant ever received 

a copy of the Special Report.  Second, even if defendant had 

received a copy, the record does not include a copy translated into 

Spanish, and defendant could not read English.  Third, seeing the 

report as a basis for arguing complete deprivation of counsel would 

be very difficult for anyone other than a lawyer. 

B.  Law 

¶ 13 The fundamental right to counsel is guaranteed by the Sixth 

Amendment to the United States Constitution and is considered 
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essential to a fair trial.  People v. Arguello, 772 P.2d 87, 92 (Colo. 

1989).  A complete deprivation of counsel constitutes structural 

error.  Hagos v. People, 2012 CO 63, ¶ 10.  For example, an actual 

conflict may completely deprive a defendant of the constitutional 

right to counsel.  People v. Delgadillo, 2012 COA 33, ¶ 7.     

¶ 14 An attorney appointed to represent a criminal defendant must 

provide the client with professionally competent assistance.  Thus, 

a complete deprivation may occur where the court appoints an 

attorney to serve only as the court’s factfinder, rather than to 

represent the defendant.  People v. Breaman, 939 P.2d 1348, 1351 

(Colo. 1997); see Dooly v. People, 2013 CO 34, ¶ 7 (trial counsel is 

the “captain of the ship” regarding matters of trial strategy, but 

must make choices to represent the interests of the client, not the 

court).   

¶ 15 Even so, a court may instruct an attorney that he or she is not 

required to pursue meritless claims.  Breaman, 939 P.2d at 1351.  

Further, once a defendant’s motion is before the court, the court 

has “certain independent obligations irrespective of the attorney’s 

conclusions or analysis.”   Id. at 1352.   
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C.  Application 

¶ 16 Defendant fails to show the requisite complete deprivation for 

the following reasons. 

¶ 17 First, contrary to defendant’s contention, the record does not 

show that the district court appointed ADC to act only as the 

court’s factfinder.  Rather, the court’s order, read in conjunction 

with the motion, instructed counsel to proceed regarding 

defendant’s motion.  Because this order did not deprive defendant 

of counsel, it was not in error.  See id. at 1351 & n.1.   

¶ 18 Second, the Special Report was far more than, as defendant 

maintains, an Anders-style appellate brief in the district court.  See 

Anders v. California, 386 U.S. 738 (1967).  True enough, our 

supreme court has disapproved filing an Anders-style appellate brief 

in conjunction with an attorney’s motion to withdraw.  A.L.L. v. 

People, 226 P.3d 1054, 1058 (Colo. 2010).  But ADC did not present 

the Special Report as a basis to withdraw defendant’s motion.  

Rather, ADC acted with candor toward the court while also putting 

forth defendant’s best arguments for withdrawal of the plea and 

raising the propriety of an evidentiary hearing. 
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¶ 19 Not surprisingly, ADC limited the claims at the hearing to 

those identified as meritorious in the Special Report.  However, 

doing so did not create an actual conflict, absent some indication 

that counsel acted for a reason other than his best judgment on the 

merits of those claims.  While counsel’s judgment might be 

questioned insofar as the Special Report concludes that defendant 

“pled guilty with full knowledge,” no actual conflict arose because 

defendant’s pro se motion did not assert otherwise.  And in any 

event, the sole question before us is whether the court acted 

appropriately in allowing ADC to proceed after submitting the 

Special Report, not whether ADC provided ineffective assistance of 

counsel by parsing the claims as he did.   

¶ 20 In the end, the court conducted its own review of the motion 

and entered its own findings of fact and conclusions of law.  Then it 

issued a detailed order denying defendant’s motion to withdraw his 

plea.   

¶ 21 In saying this much, we make clear that we do not approve of 

ADC’s presenting the Special Report.  Nor do we approve of the 

Special Report’s explaining why some claims that might be implied 

in defendant’s motion lacked merit.  Acting as captain of the ship, 
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ADC should simply have requested a hearing and raised only those 

claims that he considered meritorious.  See People v. Wallin, 167 

P.3d 183, 187 (Colo. App. 2007) (counsel should not join arguments 

that have merit with a request for review of concededly meritless 

claims); cf. People v. Trujillo, 169 P.3d 235, 238 (Colo. App. 2007) 

(“Appellate counsel is not required to raise on appeal every 

nonfrivolous issue a defendant desires to raise.”). 

¶ 22 Finally, contrary to defendant’s claim on appeal, the record 

does not show that the court appointed ADC to represent defendant 

at sentencing over defendant’s explicit objections.  Rather, 

defendant requested removal of the public defender in his pro se 

letters to the court after the hearing on the motion to withdraw.  In 

those letters, he expressed concern that he was not permitted to 

talk with ADC as he wished, and he asked the court to clarify that 

ADC was his attorney.   

¶ 23 Under these circumstances, we cannot conclude that the 

court’s actions completely deprived defendant of counsel.   
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III.  Conclusion 

¶ 24 The order denying the motion to withdraw is affirmed, without 

prejudice to any claim that defendant may have under Crim. P. 

35(c). 

JUDGE BERNARD and JUDGE DUNN concur. 

 



  

 
 
 
 

NOTICE CONCERNING ISSUANCE OF THE MANDATE 
 
 
 
Pursuant to C.A.R. 41(b), the mandate of the Court of Appeals may issue forty-three 
days after entry of the judgment.  In worker’s compensation and unemployment 
insurance cases, the mandate of the Court of Appeals may issue thirty-one days after 
entry of the judgment.  Pursuant to C.A.R. 3.4(m), the mandate of the Court of Appeals 
may issue twenty-nine days after the entry of the judgment in appeals from 
proceedings in dependency or neglect. 
 
Filing of a Petition for Rehearing, within the time permitted by C.A.R. 40, will stay the 
mandate until the court has ruled on the petition.  Filing a Petition for Writ of Certiorari 
with the Supreme Court, within the time permitted by C.A.R. 52(b), will also stay the 
mandate until the Supreme Court has ruled on the Petition. 
 
 
 
    BY THE COURT:  Alan M. Loeb   
        Chief Judge 
 
 
DATED:  September 22, 2016 
 

Notice to self-represented parties:  The Colorado Bar Association 

provides free volunteer attorneys in a small number of appellate cases.  If 

you are representing yourself and meet the CBA low income 

qualifications, you may apply to the CBA to see if your case may be 

chosen for a free lawyer.  Self-represented parties who are interested 

should visit the Appellate Pro Bono Program page at 

http://www.cba.cobar.org/repository/Access%20to%20Justice/AppelatePr

oBono/CBAAppProBonoProg_PublicInfoApp.pdf 

 
STATE OF COLORADO 

2 East 14th Avenue 

Denver, CO 80203 

(720) 625-5150 

     CHRIS RYAN                  PAULINE BROCK 

CLERK OF THE COURT             CHIEF DEPUTY CLERK 

 

http://www.cba.cobar.org/repository/Access%20to%20Justice/AppelateProBono/CBAAppProBonoProg_PublicInfoApp.pdf
http://www.cba.cobar.org/repository/Access%20to%20Justice/AppelateProBono/CBAAppProBonoProg_PublicInfoApp.pdf
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Colorado Supreme Court 

2 East 14th Avenue 

Denver, CO 80203 

 

Certiorari to the Court of Appeals, 2015CA455 

District Court, Weld County, 2013CR1331 

Petitioner: 
 

Andres Marquez, 

 

v. 
 

Respondent: 
 

The People of the State of Colorado. 

Supreme Court Case No: 

2017SC369 

ORDER OF COURT 

 

Upon consideration of the Petition for Writ of Certiorari to the Colorado 

Court of Appeals and after review of the record, briefs, and the judgment of said 

Court of Appeals, 

 IT IS ORDERED that said Petition for Writ of Certiorari shall be, and the 

same hereby is, DENIED. 

  
 

BY THE COURT, EN BANC, SEPTEMBER 11, 2017. 

  
 

DATE FILED: September 11, 2017 
CASE NUMBER: 2017SC369




