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15-3578
United States v. Davis

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFFCT. CITATION TO A SUMMARY ORDER FILED
ON OR AFTER January 1, 2007, IS PERMITTED AND IS GOVERNED BY FEDERAT RULE OF APPELLATE
PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN CITING A SUMMARY ORDER IN A
DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN
ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”} . A PARTY CITING A SUMMARY ORDER MUST
SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals
for the Second Circuit, held at the Thurgood Marshall United
States Courthouse, 40 Foley Square, in the City of New York,
on the 18 day of April, two thousand seventeen.

PRESENT: DENNIS JACOBS,
ROSEMARY S. POOLER,
Circuit Judges.
GEOFFREY W. CRAWFORD,"
District Judge.

—————————————— ----«--.-—-_._.X
UNITED STATES,

Appellee,

-v.- 15-3578
MATTHEW DAVIS,

Defendant-Appellant.™
____________________ X

*

The Honorable Geoffrey W. Crawford, United States
District Court of Vermont, sitting by designation.

*k

We respectfully direct the Clerk of Court to amend
the caption,
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FOR APPELLANT: WALTER MACK, Doar Rieck Kaley &
Mack, New York, NY.

FOR APPELLEES: JESSICA LONERGAN (with Abigail
Kurland and Margaret Garnett on
the brief), for Preet Bharara,
United States Attorney for the
Southern District of New York.

Appeal from a judgment of the United States District
Court for the Southern District of New York (Forrest, J.).

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED
AND DECREED that the judgment of the district cocurt be
AFFIRMED,

Matthew Davis appeals from the judgment of the United
States District Court for the Southern District of New York
(Forrest, J.), convicting him, after a jury trial, of one
count of conspiracy to distribute five kilograms or more of
cocaine and 280 grams or more of crack cocaine, in violation
of 21 U.S.C. § 846. He challenges the sufficiency of
evidence and various evidentiary rulings; asserts vindictive
prosecution; and challenges the government’s summation. We
assume the parties’ familiarity with the underlying facts,
the procedural history, and the issues presented for review.

1. We review an insufficiency challenge de novo.
United States v. Sabhnani, 599 r.3d 215, 241 (2d Cir. 2010).

A criminal conviction must be affirmed if “any rational
trier of fact could have found the essential elements of the
crime beyond a reasonable doubt.” Jackson v. Virginia, 443
U.5. 307, 319 (1979) (emphasis in original). Moreover, this
Court must “review all of the evidence presented at trial in
the light most favorable to the government, crediting every
inference that the jury might have drawn in favor of the
government.” United States v. Walker, 191 F.3d 326, 333 (2d
Cir. 1999) (internal quotation marks omitted).

We conclude that the jury was presented with enough
evidence from which it could determine that Davis was a
member of a drug distribution conspiracy headed by a man
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named Roger Key.' A witness testified that Key ordered a
drug wholesaler named Jermaine Smalls (a.k.a. “Pudge”) to
store a kilogram or more of cocaine at Davis’s house, and
that Pudge paid Davis to store the cocaine. The same
witness testified that Pudge stated that Davis had sold
drugs as part of Key’s network in the past, and that witness
personally observed Pudge deliver 200 grams of crack to
Davis for future sale.

Separately, the government introduced evidence that,
after Pudge was later murdered, Davis participated in
organizing an investigation into the killing and the
whereabouts of a kilogram of cocaine that had gone missing
in connection with Pudge’s murder., One witness testified
that Davis had stated that he would kill the man he
suspected of stealing the missing drugs. The prosecution
also introduced statements Davis made after his arrest
suggesting that Davis had substantial knowledge of the inner
workings of Key’s conspiracy.

Whether this testimony is to be credited is a matter
for the jury. See United States v. O'Connor, 650 F.3d 839,
855 (2d Cir. 2011). ‘And if found by the jury to be
credible, 1t provides sufficient evidence, along with other
evidence introduced by the government, to support Davis’s
conviction.

2. Davis argues that evidence relating to the murder
of Terry Harrison was improperly before the jury. Davis had
been indicted on four counts related to an alleged murder-
for-hire consgpiracy to kill! Harrison, and on one count cof
murder in connection with a drug conspiracy. The district
court dismissed the charges relating te the murder-for-hire
conspiracy for lack of evidence, and the jury hung on the
remaining murder count. Davis geems to argue that the
district court’s dismissal of the counts relating to Davis’s
participation in the murder-for~hire conspiracy rendered all
evidence relating to the Harrison murder irrelevant and
prejudicial, This argument lacks merit. The district court
dismissed the murder—for-hire charges because the government
had failed to demonstrate evidence supporting the pecuniary
element of the crime, but the district court did not dismiss

! Davis argues that much of the government’s evidence

was improperly admitted. As discussed below, Davis’s
admissibility arguments are meritless.

3
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Count Six, which charged Davis with murder in connection
with a drug conspiracy. Since the jury was still
considering this count, evidence relating to Harrison’s
murder was properly before it.

3. Davis next challenges the admission of out-of-court
statements made by Pudge, the murdered drug wholesaler, that
(inter alia) Davis had stored and sold drugs for Key in the
past. We review challenges tc the admission of evidence for
abuse of discretion. United States v. Nektalov, 461 F.3d
309, 318 (2d Cir. 2006).

A statement is non-hearsay if it is “made by [2]
party’s coconspirator during and in furtherance of the
conspiracy.” Fed. R. Evid. 801(d) (2) (E). A statement may
be admitted under this hearsay exception if the district
court “finds by a preponderance of the evidence (a) that
there was a conspiracy, (b) that its members included the
declarant and the party against whom the statement is
offered, and (c¢) that the statement was made during the
course of and in furtherance of the conspiracy.” United
States v. Coppcla, 671 F.3d 220, 246 (2d Cir. 2012)
{internal quotation marks omitted). A statement 1s “in
furtherance of the conspiracy” if it informs a conspirator
of “the identity and activities of . . . coconspirators,”
United States v. Rastelli, 870 F.2d 822, 837 (2d Cir. 1989),
or 1f it “inform[s] [a coconspirator] as to the progress or
status of the conspiracy,” United States v. Desena, 260 F,3d
150, 158 (2d Cir. 2001) (quoting United States v. SKW Metals
& Allovs, Inc., 195 F.3d 83, 88 (2d Cir. 1999)).

Davis concedes that Pudge (the declarant) was a member
of Key's drug conspiracy. And as explained above, there is
sufficient evidence to conclude that Davis is a member of
the same consplracy. We alsco find no abuse of discretion in
concluding that Pudge’s statements were made “in furtherance
of the conspiracy.” Coppola, 671 F.3d at 246. By stating
that Davis stored drugs at his house, Pudge informed a
fellow drug dealer of “the identity and activities of
[a]) coconspirator[].” Rastelli, 870 F.2d at 837. Mcore
generally, all of the statements “inform[ed]” the drug
dealer “as to the progress or status of the conspiracy.”
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Desena, 260 F.3d at 158. Therefore, the statements fall
under the coconspirator exception to the hearsay rule.?

“[Tlhe Confrontation Clause simply has no applicaticn
to nontestimonial statements.” United States v. Feliz, 467
F.3d 227, 231 (2d Cir. 2006). The Supreme Court has
“suggest[ed] that the determinative factor in determining
whether a declarant bears testimony is the declarant’s
awareness or expectation that his or her statements may
later be used at trial.” United States v. Saget, 377 F.3d
223, 228 (2d Cir., 2004). Davis does not argue that Pudge
had any such “awareness or expectaticn” that his statements,
delivered to another member of the conspiracy, would later
be used at trial. The Confrontation Clause does not bar
admission of the statement.

4., Davis challenges the admission of several
statements he made after his arrest, citing his rights under
Miranda v, Arizona, 384 U.S, 436, 467-68 (1966}, Davis’s
argument is difficult to discern, but he seems to argue (1)
that the government improperly admitted “pedigree
information” about Davis’s address, employment status, and
other informaticn which the police learned of before
informing Davis of his Miranda rights, and (2) that the
government should have ceased gquestioning Davis until a
lawyer was appointed to assist him. Neither argument has
merit.

“Pedigree” information is not protected by Miranda.
United States v. Rodriguez, 3%6 ,3d 254, 2859 n.,2 (2d Cir.
2004) (“Routine questions about a suspect’s identity and
marital status . . . do not pose the dangers Miranda was
designed to check; they are rather the sort of questions
normally attendant to arrest and custedy.”) {(internal
quotation marks omitted). Such pedigree information
includes “the arrestee’s name, aliases, date of birth,
address, place of employment, and marital status.” United
States v. Chandler, 164 ¥, Supp. 3d 368, 387 (E.D.N.Y.
2016) . Therefore, Davig’s challenge to the introduction of
this pedigree information fails.

*  The government argued that the statements could also

be admitted under the hearsay exception regarding statements
against penal interest. Since we find the statements
admissible under the coconspirator excepticn, we need not
consider this argument.
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Davis also argues that the government should have
interpreted Davis’s repeated requests to telephone his
mother “as a request for legal counsel,” Appellant’s Br. at
25-26, and therefcre the statements he made without an
attorney present should be suppressed. But Miranda’s
prophylactic rule is only triggered if the suspect
“unambiguously requests counsel.” Davis v. United States,
512 U,S., 452, 459 (19%94). Davis’s request to call his
mother is unambigucusly something else,

5. Davis argques that the government’s filing of a
pricr felon information and two superseding indictments in
the lead-up to trial constituted vindictive prosecution. An
objection based on vindictive prosecution “must be raised by
pretrial motion if the basis for the motion is then
recasconably availlable and the motion can be determined
without a trial on the merits.” Fed. R. Crim. P.

12 (o) (3) (A) (iv); see United States v. Lopez, 60 Fed. App’x
850, 853-54 (2d Cir. 2003} (finding that a defendant waived
his vindictive prosecution claim by failing to raise it
before trial). Davis does not dispute the government’s
claim that he failed to raise this claim before trial, nor
does he argue that he lacked a basis to bring the motion
befeore trial. Therefore Davis has forfeited this argument.

6. Davis argues that the government’s summation could
have improperly misled the jury to think that statements
introduced by trial testimony were derived from intercepted
telephone calls, and thus more credible. Davis failed to
make this objection at trial, so we review only for plain
error.? United States v, Rivera, 22 7.3d 430, 437 (2d Cir.
1894), Davis provides no convincing authority from which
this court could conclude that the government’s inclusion of
both trial testimony and intercepted telephone calls was
improper. He certainly does not show that the alleged error
in the government’s summation was “clear or obvious,” that
it “affected the outcome of the district court proceedings,”
or that it “seriously affected the . . . public reputation

3 Davis contends that he did object to the government’s
summation. However, the trial transcript shows that Davis
cbhjected to the government speculating about the contents of
certain telephone calls, not the fact that the jury could be
confused by the mixing of trial testimony and phone call
excerpts,
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r

of judiciel proceedings,” as is required under plain error
review, United States v. Marcus, 560 U,S5. 258, 2¢2 (2010),

For the foregoing reasons, and finding no merit in
Davis’s other arguments, we hereby AFFIRM the judgment of
the district court.

FOR THE COURT:
CATHERINE O’HAGAN WOLFE, CLERK
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UNITED STATES COURT OF APPEALS
FOR THE

SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
28" day of September, two thousand seventeen.

United States of America, ORDER

Appellee, Docket No: 15-3578
V.

Matthew Davis,

Defendant - Appellant.

Appellant, Matthew Davis, filed a petition for panel rehearing, or, in the alternative, for
rehearing en banc. The panel that determined the appeal has considered the request for panel
rehearing, and the active members of the Court have considered the request for rehearing en banc.

IT IS HEREBY ORDERED that the petition is denied.

FOR THE COURT:
Catherine O'Hagan Wolfe, Clerk
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DATE FILED: Aprii 15, 2015

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA

14 Cr. 296 (KBF)
“V-

OPINION & ORDER

MATTHEW DAVIS,
Defendant,

KATHERINE B. FORREST, District Judge:

The Government has charged Matthew Davis with six separate crimes ~ four
of which involve an alleged murder-for-hire of Terry Harrisonl: Count Two charges
conspiracy to commit & murder-for-hire, Count Three is a substantive murder-for-

" hire charge, Count Four charges use of a firearm in connection with the crimes
charged in Counts Two and Three, and Count Five charges use of a firearm in
connection with the crimes charges in Counts Two and Three where the firearm was
discharged,

“The matter proceeded to trial commencing on March. 30, 2015, The j“ilry was
charged and began deliberations on April 9, 2015, At the close of the Government's ‘
case, the defendant timely moved pursuant to Rule 29 of the Federal Rules of
Criminal Procedure for & verdict of acquittal on the murder-for-hire charges as well
as those charges relying on the murder-for-hire charges. Defendant’s motion was
focused on one element; a promise or agreement to pay anything of pecuniary value

as consideration for the murder, 18 U.S.C, § 1958(a). At that time, the Court

! Harrison was shot and killed on September 10, 2010,



expressed its preliminary view that the Rule 29 motion was a serious one,

mentioning U.S. v. Frampton, 382 F.3d 213 (2d Cir. 2004) and 1S, v, Chong, 419
¥.3d 1076 (9th Cir. 2008). The Court indic-ated that these casés -~ among others —
were certainly relevant to consideration of the motion. The Court provided the
parties with an opportunity to brief the issue and present the Court with their
respective view on the two cases the Court mentioned as well as any others, when
'placed against the factual record in this case.

The Court received the parties’ submissions on April 13, 2015, (ECF Nos, 72,
78.) Those submissions confirm the Court’'s view as to the seriousness of
defendant’s motion. Indeed, the statute, applicable case law and recard in this case
leave no doubt that this Court must grant that motion. It does so at this time.
L RULE 29 STANDARD

Rule 29 of the Federal Rules of Criminal Procedure provides for a motion for
judgment of acquittal at the close of the evidence and prior to submission to the jury
for any offense as to which the evidence is insufficient to sustain a conviction. Fed.
R. Crim, P. 29, Defendant here made a timely motion. The Court reserved decision
on that motion pursuant to Fed. R. Crim. P. 29(b). When a Court has reserved
decision, it may decide the motion either .before or after the jury has returned a
verdict, or when it has been discharged without returning a verdict — that is, hung.
Fed. R. Crim. P. 29(b). In such a case, the Court may enter a judgment of acquittal

if it decides the motion in the defendant’s favor, as it does here,



In this case, the jury has indicated an impasse though the Court has not yet
discharged the jury.

In ruling on a Rule 29 motion, the question for the Court is a limited one; is
there record evidence to sustain a verdict of guilty? A defendant making an
insufficiency claim under Rule 29 bears a very heavy burden. See United States v.
Desena, 287 F.3d 170, 177 (2d Cir. 2002); U.S. v. Best, 219 F.3d 192, 200 (2d Cii‘.
2000). The question is not whether the Court itself believes the evidence adduced at

trial establishes the defendant’s guilt beyond a reasonable doubt, but whether any

rational trier of fact could., See United States v, Payton, 159 F.3d 49, 56 (24 Cir.
1998). “In other words, the Court may enter a judgment of acquittal only if the
evidence that the defendant committed thre crime 1s ‘nonexistent or so meager that

no reasonable jury could find guilt beyond a reasonable doubt.” United States v,

Guadagna, 183 F.3d 122, 130 (2d Cir. 1999) (citation omitted); see also United

States v. Hernandez, 85 F.3d 1023, 1029 (2d Cir. 1996).

Simply put, if any rational juror could find the essential elements proven
beyond a reasonable doubt, then the Court must deny the motion for acquittal, See

United States v, Autuori, 212 I.3d 105, 114 (24 Cir, 2000). In a close case, where

“either of two results, a reasonable doubt or no reasonable doubt, is fairly possible,
{the court] must let the jury decide the matter.” Id. (citation omitted).
Whether the evidence is sufficient or not 1s viewed in the light most favorable

to the Government. See United States v. Aleskerova, 300 F.34d 286, 292 (2d Cir.

2002); United States v. Reyes, 302 F.3d 48, 60 (2d Gir. 2002), The Court may not



substitute its own credibility determinations for those of the jury. See United
States v. James, 289 F.3d 120, 124 (2d Cir, 2000). In deciding a motion for

acquittal, this Court must draw all inferences that a jury might reasonably draw in

favor of the Government. See United States v. Morrison, 163 F.3d 34, 49 (2d Cir.

1998). That is, choosing between two inferences is the task of the jury and not the

. judge. See United States v. MeDermott, 245 F.3d 133, 137 (2d Cir., 2001).
It is of course well accepted that a jury’s verdict may be based entirely on

circumstantial evidence. See United States v. Martinez, 54 F.3d 1040, 1043 (2d Cir.

1995); United States v. Sureff, 15 F.3d 225, 228 (2d Cir, 1994).

II. THE PECUNIARY VALUE ELEMENT OF MURDER-FOR-HIRE
Title 18, section 1958 of the United States Code provides:

Whoever travels in or causes another...to travel in interstate or foreign
" commerce, or uses or causes another,..to use the mail or any facility in
interstate commerce, with intent that a murder be committed in
violation of the laws of any State or the United States as consideration
for the receipt of, or as consideration for a promise or agreement to
pay, anything of pecuniary value, or who conspires to do 8o,,.and death
results,..shall be punished by death or life imprisonment...

The only issue on this motion is as to whether the Government has adduced
sufficient evidence to support what ts commonly referred to as the “pecuniary value
element” of the murder-for-hire crime. The Second Circuit has spoken directly to

!

what is required to meet this element. See United States v. Frampton

, 383 F.3d
213, 218-19 (2d Cir. 2004).
In reviewing the statute itself, the Second Circuit made clear that the federal

murder-for-hire statute proscribes a “very limited category of behavior; only those




instances in whic.h one party agrees to commit a murder in exchange for another
party’s provision (or future promise} of payment ., , " Id. at 217 (emphasis added).
It stated further that the reach of the statute is “further limited” by the
requirement that the payment take the form of anything of “pecuniary val_ue.” id
at 218, The statute defines “anything of pecuniary value” as “anything of value in
the form of money, a negotiablé instrument, a comﬁlercial interest, or anything else
the primary significance of which is economic advantage.” 18 U.S.C. § 1958 (b)(1).
In Frampton, the Second Circuit addressed a circumstance in which the
promise of a future favor was found insufficient to meet this “pecuniary value”
element. Id. at 218, There, the person who hired the shooter (equivalent here to the
Government's contentions vis-z'l-\_zis Davis), testified that as consideration, the
shooter would receive, “If he needed a favor from me, he'd get a favor.” Id. at 218.
When asked what this meant, he stéteci, “Anything. Anything he need.” 1d, The_e
Government marshalled evidence supporting an inference that Ithe “favor” carried
economic value in the form of facilitating the operation of a crack enterprise by
reducing its threat from rivals. Id. at 218-19. The Second Circuit found this
insufficient. It stated, “The federal murder-for-hire statL‘lte does not spealt in such
colloquial terms. Moreover, the mere fact that the consideration offered by one (the
solicitor) in exchange for another’s (the murderer’s) agreement to commit a murder

could inure to the economic benefit of the latter is insufficient.” Id. at 219

(emphasis in original). “[T]here must be some evidence to establish that at the time

ot




the agreement was formed, the consideration was something the ‘primary
significance’ of which lay in its ‘economic advantage.” [d. (citing the statute),

The Court left no ambiguity in its view of the legal requirement: “we hold
that consideration in the form of a ‘favor’ is insufficient to support a conviction
under § 1958, at least in the absence of evidence suggesting that either party had
an understanding as to the form that it would actually take.” Id. at 219

(emphasis added).

In UJ.8. v. Hardwick, the Second Circuit reiterated that “[t]he consideration
requirement of Section 1958 is interpreted in ‘the traditional sense of bargained for

exchange.” U,S. v. Hardwick, 523 F.3d 94, 99-100 (2d Cir. 2008) (citing United

States v, Wicklund, 114 F.3d 151, 154 (10th Cir. 1997)). The Second Circuit

reviewed case law in noting that “the pecuniary value requirement is satisfied, for
example, by the payment or promise of sale-level quantities of drugs, nsurance
proceeds, or a promise to reimburse a hit man for a firearm purchase in éddition to
letter him keep the firearm” but that “[t]he promise of a future, unspecified favor—
in absence of any evidence suggeéting that either party to the agreement had an
understahd_of what form such a favor would take—does not constitute pecuniary

value under Section 1958." Id. (citations omitted).

Other circuits have similarly required clarity on the pecuniary value element.

In United States v, Chong, 419 ¥.3d 1076, 1082 (9th Cir, 2005), the Ninth Circuit
reviewed case law in other circuits, including Frampton. It stated, “We agree with

our sister circuits that there must be evidence that the hitmen clearly understood



they would receive something of pecuniary.valﬁe in exchange for performing the
solicitéd murderous act.” Id. at 1082, It found sufficient evidence lacking in the
case before it. Id. There was evidence at the trial of a eriminal enterprise which had
an established pattern of pay;ing for special assignments and that the charged
murder was one of them; the shooter was promised $100 for the task. Id. The Court
found “the jury did not have sufficient evidence from which to find that the $100
constituted compensation for the murder-for-hire, given the absence of any overt
agreement or understanding between the shooter and the defendant or his
co-conspirators.” Id, The Court found further that it was not the amount as much
as the fact that the evidence failed to support the government’s claim that money
was promised to the shooter in exchange for the murder. Id,

In opposition to this motion, the Government cites several cases which it
asserts are supportive of the sufficiency of the evidence here. The Court has
reviewed them and disagrees. First, none of the cases are as close to the facts
before this Court as that from this very circuit, Frarmpton., None of the cases cited
by the Government are Second Circuitlcases. The Government cites United States
v. Gibson, 530 F.3d 6086, 610 (7th Cir. 2008), for the proposition that criminals may
use code words which imparts thei;' intentions; that they arve unlikely to speak in
crystal clear language given the base illegality of their conduct. That is an
unassailable proposition -~ but does not answer the question here, When code words
are used which carry unambiguous meaning, they are equivalent to the words for

which they are code. If, for example, the word “hat” waé known on the street as



$1,000, then a statement “I'll give you two hats” or “half a hat” would be a clear

statement of something ofprecuniary value. Notably, in Gibson itself the evidence as
to pecuniary value was clear ~ the shooter said he would do the murder for a 50%
share in profits from a drug spot in exchange for the murder, and he later discussed
doing it for “two stacks” or “a couple of thousand dollars.” [d. at 608. There is no

argument in Gibson as to any ambiguity regarding the meaning of “two stacks.”

The Government also cites a case from the Sixth Circuit, United States v,

Acierno, 579 F.3d 694 (6th Cir. 2009), as a case in which “the discussion on the cost
of the murder-for-hire left much to be desired.” (Gov't Br. at 8, ECT No. 73.) But in
that case, the sponsor and shooter explicitly discussed severa.l potential items of

pecuniary value, including proceeds from a life insurance policy, Acierno, 579 I'.3d

at 699; or $1,000, id. at 700, and then finally $100 for gas money, id, The Court
found that in lght the “substantial history of negotiating this murder, the jury was

within the realm of reason to conclude that this $100 was payment for the murder.”

Id.

III. DISCUSSION

Terry Harrison was murdered by Kevin Wilson, who testified as a
CoOp erat’mg witness fof the Government in this trial. According to Wilson, he was
lured into a van and asked to murder an unknown victim; when he refused, a gun
was put to his head and he was told that he would be kilied if he did not commit the
murder. He testified that at this point it was too much for him and he agreed. (°Q:

Why did you agree” A: He told me he was going to kill me,” Ty, 1803:17 - 1303:18.)



Wilson — who eventually shot and killea Harrison — concedes that he was not again
threatened in the ensuing days prior to the murder. Nevertheless, Wilson’s version
of the agreement into which he entered was one in which he initially agreed to
commit the murder in exchange for his life — and while a life no doubt carries the
highest of all values, it is different from the statutory use of the phrase “pecuniary
value,” The government then as_ked, “Why did you eventually decide to commit that
murder voluntarily?” He responded, “I thought I could have got money out ofit. I
could have been part of theyl crew.” (Tr, 1303:25 -1304:03.)

The government later asked Wilson whether the defendant made any
statements to him about what would happen after fhe murder. {Tr. 1315.) He
testified about the defendant that, “He just said that he got me, don’t worry about
it.” (Tr. 1815:03) Wilson was later asked on direct to return to that conversation
and to describe what he understood this statement to mean, He testified, “That he
got me, he would hold me down. Like money or whatever I needed, I could come to
him for anything.” (Tr. 1326:21 ~ 1326:22.) The Government sought further
clarification as to whether the words *hold me down” had particular meaning, (Tr.
1327.) Wilson answered that it meant “come to me for whatever.” (T'r. 1327:04.)
The communication regarding the promise or agreement of anything of pecuniary
value never got clearer than th-is. The record here is comparable to that in
Frampton in which a statement is too vague and non-gpecific to support the
“pecuniary value” element of the murder-'for-hire charge. There certainly is no basis

for any mutual understanding. The ambiguity of the arrangement was repeatedly



brought out on cross-examination, While the examination on this point is lengthy, it
1s eritical to the determination of this motion. The cross-examination first
addressed the initial conversation between Davis and Wilson in the van;

Q. He didn't say he would give you money if you did it, did he?

g Ezldidn’t say I'll give you jewelry or cars, did he?

(3 IIEII(;clifflrl’t say I'll bring you into my crew if you do this for me, did he?
g Egdidﬁ’t say I'll make it worth your while, did he?

g EZ. didn’t tell you why he chose you to do this, did he?

[(3 II?IIZ. didn’t tell you what the possible plan was, did he?

%'. ﬁg;u had never discussed with him at all in that van money at all?

A. Right. _

Q. You didn't discuss how much, when, if you'd get any up front, any down
payment, nothing?
A. Right.

(Tr. 1468:07 ~ 1469:01.)
Wilson was asked about the changs in plan for Wilson to be the primary

shooter rather than the backup shooter:

Q. And you still, even when the plans changed from you being the shooter to
vou now being the backup shooter, there was still no discussion of money,
was there?

A. Right,

Q. You still didn’t know what you would get, if anything, if you did what you
were supposed te do, right?

A, Right. -

Q. You had no idea if there would be any payment at all for you, right?

A. Ididn't know what was going to happen.

Q. Say it again.

A. I didn't know what was going to happen.

Q. Is that what you said, you didn't know what was going to happen?

A, No,

10



Q. And not only didn't you know, but you didn't know because nobody
promised you anything, did they?

A, Right.

Q. Nobody told you they'd give you anything, did they?

A. Right.

Q. You didn't ask for anything, did you?

A, Right.

Q. There was no discussion beforehand as to what would happen if you
succeaded, right?

A. Right.

(Tr. 1481:21 ~ 1482:20.)

Wilson was asked about his prior testimony that Davis told him that he

would “hold him down”:

Q. You said it came about at some point, you said that Matthew said he
would hold you down, you'd be good; is that right?

A. Yeah, yeah.

Q. So when he said that, to you, that meant that you would be accepted by
them; isn't that right?

A. Right.

Q. It didn't necessarily mean that he was going to give you money, did it?
A, Meant that too. That's how we talk in street code,

Q. Well, hold you down can mean different things, can’t it?

A. Yeah, it can mean a lot of things,

Q®. It can mean what?

A. A lot of things,

Q. Right, exactly. Hold you down can mean watch your back, right?
A. Right.

Q. Hold you down can me, I'm with you, we'll be together, I'll protect you
right, right?

A. Right.

Q. Hold you down could mean you can come join us and be in my crew, right?
A. Right.

Q. Hold you down can mean you get money, right?

A. Right.

Q. It can be any one of a different number of things and it can even be more
than that, right?

A, Right,

11



(Tr, 1483:22 ~ 1484:23.) After several questions to which the Government objected,

“the cross-examination continued on this point:

Q. You were looking to hopefully get accepted by these guys, weren’t you?
A, A lot of things; that and money, you know,

Q. Well, that’s what you were hoping for, right?

A. Right,

Q. But not one of these guys -- not Matthew, not Luch, nobody -- ever said
anything using the words “money” or a dollar amount or anything like that,
did they?

A. Right.

Q. The only thing you heard was, hold you down, you'd be good; isn't that
right?
A, Right,

Q. Now, when you heard Matthew or anybody else say, hold you down, you'd
be good, did you say how much we talking about, guys?
A. No.

Q. Did you ever say, give me a sense of when I will get paid, will T get
something up front, will I get something later? Anything like that?
A. No.

Q. There was no discussion at all about specific dollar amount, waé there?
A. No.
(Tr. 1486:24 — 1486:21.)

After the murder - but on the same day — Wilson testified that the defendant
called him and stated that “it was payday” and that he should come down the block.
(Tr. 1350:05.) He then went with the defendant and others to a location in Harlem
in which the leader of the drug enterprise — Luchie —~ gave him $1,000. The
Government combines the defendant’s statement “[I] got you” — which occurred
before the murder — with the defendani’s statement “it was payday” — after the
mul-'der ~to argue that a rational juror could reasonably infer that at the time the

defendant solicited Wilson to commit the murder, Davis intended to pay him. Left

unsaid i whether such intent was conveyed to and understood by Wilson and

12



whether it needs to be. It does. The Government’s position is that Wilson's
understanding is irrelevant to whether Davis can be convicted of the murdex-for-
hire. The Government bases its argument in this regard on the Second Circuit's

statement in U.S. v, Hardwick that “[wlhen the defendant is the solicitor of the

murder-for-hire, it is the defendant’s intent that eontrols.” Hardwick, 523 F'.3d at
100.2

Hardwick, however, stands for other propositions of importance. In that case,
the Second Circuit reiterated that “[t]he consideration requirement of Sectidn 1958
is interpreted in ‘the traditional sense of bargained for exchange™. _I_d_.l at 99-100.
Consideration here must involve an intended quid-pro-quo of anything of pecuniary
value. Id. The concept of consideration involves mutuality., See Wigklund_; 114
F.3d at 154 (*This 1&nguage is consistent with our reading of § 19568 as criminalizing
payment made either before or after the murder, because both circumstances
describe a mutual understanding that something of value will be exchanged for
‘committing a murder”) (¢emphasis added). In short, it is ﬁot sufficient to have one
hand clapping

The current record does not support an advance, hefore the murder,
bargained for exchange or understanding of a quid-pro-quo involving something of
pecuniary value between Davis and Wilson, It supports only that Davis would
make the murder worth Wilson's while — in some unspecified way, While Davis's

intent controls, the intent of the other party to the bargain cannot be irrelevant. If

2 [t is worth noting that in Hardwick the state of mind of the shooter was not probative of whether he
was "hired” as he was in fact an undercover agent. Id. at 100.
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it were, the “as consideration for the receipt of, or as consideration for a promise or
agreement to pay” language in the statute would become irrelevant. A murder-for-
hire necessarily involves mutuality. At a minimum, the solicitor must intend to
provide something of pecuniary value to the murderer; and he must convey that fact
to the murderer. Otherwise, the murderer has not, in any sense, been “hired” by
way of a payment (tendered before or after the murder) or promise of anything of
pecuniary value,

In short, there must be sufficient evidence that Davis hired Wilson to do the
job — not just convinced or coerced him to do it based on a vague hope, It is
similarly legally insufficient that Davis may have held a unilateral belief that the
likely form of compensation was mdney. Even assuming that, it is not enough.
Hiring in the § 1958 sense involves agreement to murder for a pecuniary payment
or promise of payment. Here, there was no such hiring, though there was in fact a
post-murder payment, As the Government concedes, the promise or agreement that
anything of pecuniary value would be provided in consideration for a murder is one

which must cccur prior to the murder itself. See Frampton, 383 I.3d at 219 (“there

must be some evidence to establish that at the time the agreement was formed,
the consideration was something the ‘primary significance’ of which lay in its
‘economic advantage,”) (citing the statute) (emphasis added),

Requiring strict adherence to the statutory language is not only required by
prineiples of statutory construction but also by the particularly high stakes here.

Murder-for-hire resulting in death carries a mandatory term of life without parole,
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Any defendant convicted of a erime carrying such a penalty is entitled to strict
construction and careful application,

The Government also urges that it need not ﬁrove that something of
pecuniary value was the scle motivation for the shooter — so long as it was “a”
motivation. This may be true, but it is irrelevant here as the evidence is not that
Wilson knew he would be paid money and might also receive non-pecuniary
additional benefits, it is that he had no idea what benefit he would receive, Money
was one among a number of possibilities ~ with no agreement as any particular
form of benefit., No rational juror could view the evidence otherwise,

V. CONCLUSION

For the reasons set forth above, the Court‘ finds that no rational juroer could
find that sufficient record evidence exists to support the “pecuniary value” element
of the crime of murder-for-hire, The defendant is therefore entitled to an acquittal
on those charges which depend (Sn that crime, including Counts Two, Three, Four
and Five.

SO ORDERED.

Dated: New York, New York
April /59015

/4« /s, T
KATHERINE B. FORREST
United States District Judge
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Sheet |

UNITED STATES DISTRICT COURT

Southern District of New York

UNITED STATES OF AMERICA ; JUDGMENT IN A CRIMINAL CASE
v, )
Matthew Davis % Case Number; S3 14-¢r-00296-KBF-1
% USM Number: 69975-054
) David M Starn, Jeremy Schneider
Defendant’s Alforney
THE DEFENDANT:
[ pleaded guilty to count(s) .
(1 pleaded nolo contendere to count(s)
which was accepted by the court,
Erwas found guilty on count(s) One (1)
after a plea of not guilty.
The defendant is adjudicated puilty of these offenses:
Title & Section Nature of Offense ) Offense Ended
21:846=ND F " CONSPIRACY TO DISTRIBUTE NARCOTICS . - -~ 12/3%12013 - )
- 1.. . i
The defendant is sentenced as provided in pages 2 through 6 ofthis judgment, The sentence is imposed pursuant to
the Sentencing Reform Act of 1984,
{71 The defendant has been found not gullty on count(s)
E{Count(s) Open and Underlying 1 is M are dismissed on the motion of the United States,

It is ordered that the defendant must notify the Unlted States attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assgssments imposed by this judgment are fully paid, [fordéred to pay restitution,
the defendant must notify the court and United States attorney of material changes in econotic clrcumstanges.

1012772015
Date of mposition of ludgment

USDC SDNY Signature of Judge
DOCUMENT

ELECTRONICALLY FILED
DOC #; Katherine B, Forrest, USDJ

Name and Title of Jud,
DAT[{ H[JE]ﬂC ame and Title of Judge _
- (o294 :/ (s

Date
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Sheet 2 - linprisonment

Judgment — Page 2 of

DEFENDANT: Maithew Davis
CASE NUMBER: $3'14-cr-00296-KBF-1

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total tarm of} :

Two Hundred and Forty {240) Months

i?f The court makes the following recommendations 1o the Bureau of Prisons:

It is recommended that the defendant be housed as close to New York City, as possible,

(O Thedefendant is remanded to the custody of the United States Marshal,

[0 The defendant shall surrender to the United States Marshal for this district:

0 at 0O am O pm. on

[J as notified by the United States Marshal,

[0 The defendant shall surtender for service of sentence at the institution designated by the Bureau of Prisons;

7] before2 p.m.on

[ 4s notified by the United States Marshal,

[T as notified by the Probation or Pretrial Services Office.

RETURN
| have executed this judgment as follows: '
Defendant delivered on - to
a } , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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A 2458 {Rev. 09/1)) Judgment in a Criminal Case
Sheet 3 — Supcrvised Release

Judgment—Page _§ of B

DEFENDANT: Matthew Davis
CASE NUMBER: 83 14-cr-00296-KBF-1
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of ;
Ten (10} Years '

The defendant must tepart to the probation office in the district to which the defendant Is released within 72 hours of release from the
custedy of the Bureau of Prisons,

The defendant shall not commit another federal, state or local ¢rime.

The defendant shall not unlawfull){)pqssess a controlled substance, The defendant shall refrain from any unlawful use of a controlled
substance, The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests
thereafter, as determined by the court.

[(J The above drug testing condition is suspended, based on the court’s determination that the defendant poses a low risk of
future substance abuse. (Check, if applicatle.)

The defendcant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon, (Check, if epplicable,)

H The defendant shall cooperate in the collection of DNA as directed by the probation officer. (Check, {f applicable,)
[

The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 11.8.C. § 16901, et seq.)
as directed by the probation officer, the Bureau of Prisons, or any state sex offender regisiration agency in which he or she resides,
works, is a sfudent, ar was convicted of a qualifying offense. (Check, ifapplicable)

[7J  The defendant shall participate in an approved program for domestic violence. (Check, if applicable,)

If this judgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the
Schedule of Payments sheet of this jidgment,

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions
on the attached page,

STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not leave the judicial district without the permission of the court or probation officer;

2) the defendant shall report to the probation officer in a manner and frequency directed by the court or probation officer;

3)  the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer;
4)  the defendant shall support his or her dependents and meet other family responsibilities;

5) the defendant shall work regularly at a lawful occupation, uniess excused by the probation officer for schooling, training, or other
acceptable reasons;

6) the defendant shall notify the probation officer at least ten days prior to any change in residence or employment;

71 the defendant shall refrain from excessive use of aleohel and shal! not purchase, possess, use, distribute, or administer any
centrotled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician;

#)  the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;

9) the defendant shall not assogiate with any persons cn%a ed in criminal activity and shall not asseciate with any person convicted of a
felony, unless pgranted permission to do $o by the probafion officer;

10)  the defendant shall permit & probation officer to visit him or her at any time at home or elsewhere and shall permil confiscation of any
contraband observed in plain view of the probation officer;

I1) thedefendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer;
12) the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the
permission of the court,; and

13) as dirccted by the ptobation officer, the defendant shall notify third partles of risks that may be oceasioned by the defendant’s criminal
record or personal history or characteristics and shall permit the probation officer to make such notifications and to confirm the
defendant’s compliance with such notification requirement,




Cas€Chsil 45-007 96 EXBEMBPochNdrda 28 1 ¥l 6 22 ¥ngkagd @ of 6

A0 2458 (Rev. 09/11) Judgment in a Crimina) Cuse
Sheet 3A - Supervised Retease

Judgmenl—Page 4 of 4]
DEFENDANT; Matthew Davis
CASENUMBER: $3 14-cr-D0208-KBF-1

ADDITIONAL SUPERVISED RELEASE TERMS

The defendant shall report to the probation office in the distylct to which the defendant is released within 72 hours of
release from custody of the Bureau of Prisons.

The defendant shall not commit another federal, state or local crime.
The defendant shall not illegally bossess a controlied substance,
The defendant shall refrain from unlawful use of a controlled substance.

The defendant shall submit to one drug test within 15 days of commencement of probation or supervised release and at
least two drug tests thereafter for use of a controlled substance.

The defendant is prohibited from possessing a firearm or other dangerous weapon.

The defendant shall cooperate in the collection of DNA as directed by the probation officer.

The defendant must participate in a program approved by the probation department for alcohol abuse,

The defendant shall submit his person, residence, place of business, vehicle, or any other premises under his control to a
search on the basis that the probation officer has reasonable beilef that contraband or evidence of a violation of the
conditions of the release may be found. This search musi be conducted at a reasonable time and in a reasonable manner.
Fallure o submlt to a search may be grounds for revocation, The defendant shail inform any other residents that the
premises may be subject to search pursvant 10 this condition,

The defendant shall be supervised by the district of residence.
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Sheet § «- Criminal Monetary Penallies

Judgment ~ Page ] of 5
DEFENDANT; Matthew Davls T
CASE NUMBER: S3 14-cr-00298-KBF-1 .
' CRIMINAL MONETARY PENALTIES
The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6,
Agsessment Fing Restiiutlgn
TOTALS $ 100.00 $ 3
[J The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (40 245¢C) will be entered

after such determination.
(T The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately LPm ortioned payment, unless specified otherwise in
the priority order or percentage payment column below, However, pursuant to [8°U.5.C, § 3664(i}, all nonfederal victims must be pald
before the United States is paid.

Namg of Payee _ Total Loss* Restitutjon Qrdered Priority or Percentage

ar

TOTALS 5 0.00 3 0.00

(3 Restitution amount ordered pursuant to ples agreement §

[0 The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.5.C. § 3612(f), All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

(7 The court determined that the defendant does not have the abilify to pay interest and it is ordered that:
[ the interest requirement is waived forthe [ fine [0 restitution.

[} the interest requirement forthe  [J fine [J restitution is modified as follows:

* Findings for the tota] amount of losses are re%uircd under Chapters 109A, 110, 110A, and 113 A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996,
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Sheel 6 — Schedule ol Paymenls

Judgment -— Page 6 of 6

DEFENDANT: Matthew Davis
CASE NUMBER; 33 14-¢cr-00296-KBF-1

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary peralties is due as follows:
A i Lumpsumpaymentof$ 100.00 . due immediately, balance due
[d not later than __,or

3 inaccordance O ¢ [0, [0 Eor {7JFbelow;or
B [J Paymentto begin immediately (may be combined with  [JC, [ D,or  [JF below); or

C [ Paymentin equal  fe.g., weekly, monthly, quarierly) instaliments of § over a period of
___ {e.g. monihs or years), 10 commence (e.g., 30 or 60 days) after the date of this judgment; or
D [J Paymentinequal ) __ {e.g., weekiy. monthly, guarierly) installments of § over a period of
_ (e.g.. months or years), 10 commence fe.g.. 30 or 60 days) after release from imprisonment to g

term of supervision; or

E [1 Paymentduring the term of supervised release will commence within (&2, 30 or 60 days) afier release from
imprisonment, The court will sel the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F [J Special instructions regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, Pa ment of criminal monetary penalties s dug durip%
imprisonment, _All crimina monetarﬁ penalties, excépt those payments made through the Federal Bureau of Prisons’ Inmate Financia
Responsibiliy Program, are made (o the clerk of the court.

The defendant shall receive credit for all payments previeusly made toward any criminal monetary penalties imposed.

[J loint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant mumber), Total Amount, Joint and Several Amount,

and corresponding payee, if appropriate.

O

The defendant shall pay the cost of prosecution,

L

The defendant shall pay tire following court cost(s):

[0  The defendant shall forfelt the defendant’s interest in the following property (o the United States:

Payments shall be applied in the following order: (l? assgssment, (2) restiution principal, (3) restitution interest, (4} fine principal,
(57 Fine interest, (6) community restitution, (7) penalties, and (8} costs, including cost of prosecution and court costs,




