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CDC; or ID Number: 	— Y 	̂a 

` ~ ~ 1 

S 1 	 G. c Zr 	IHr JiFm C
~•-

r 	otom't.a 

l;<<)A/fl/ Or7L1 I? 
(Court) 

/J i iS 4cun AR 
Petitioner 

vs. 

Respondent 

PETITION FOR WRIT OF HABEAS CORPUS 

No.  

(To be supplied by the Cleric of the Court) 

INSTRUCTIONS—READ CAREFULLY 

if you are challenging an order of commitment or a criminal conviction and are filing this petition in the 

Superior Court, you should file it in the county that made the order. 

If you are challenging the conditions of your confinement and are filing this petition in the Superior Court, 

you should file it in the county in which you are confined. 

Read the entire form before answering any questions. 

This petition must be clearly handwritten in ink or typed. You should exercise care to make sure all answers are true and 

correct. Because the petition includes a verification, the making of a statement that you know is false may result in a conviction 

for perjury. 

• Answer all applicable questions in the proper spaces. If you need additional space, add an extra page and indicate that your 

answer is "continued on additional page." 

If you are filing this petition in the superior court, you wily reed to file lip original unless local rules rcquire additional copies. 

Many courts require more copies. 

If you are filing this petition in the Court of Appeal and you are an attorney, file the original and 4 copies of the petition arid, if 

separately bound, 1 set of any supporting documents (unless the court orders otherwise by local rule or in a specific case). If you 

are filinu this peliliurl in the Court of Appeal and you are not represented by an attorney, file the original and one set of any 

supporting documents. 

If you are filing this petition in the California Supreme Court, file the original and '10 copies of the petition arid, if separately bound, 

an original and 2 copies of any supporting docurnents. 

i•lotily the Cluil. of thu Court in writing if you change' your .;,rinrr-:s s after filing yin ii petition 

Approved by the Judicial Council of California for use under rule 8.380 of It e California Rules of Court (as amended 
effective January i, 2007). Subsequent arnendrnenls to rule 8.380 rrlay change the nurnoer of copies to be furnished to the 
Supreme Count anr' Coon of Appeal.  

rape 1 6! u ----------- 	--- 	 - 
.-®-" t rMWW!nr uona! the 	 PETITiol' FO WRIT O—HABEAS CORPUS 	 >c'n~ c r,,,.!,.w~-:~! :r.o 

f:ulr~ t anrf   Jnrl:: al CO(' n: 	 l.,: 	n! 	rle  f:eldrn:a 
7/.L.i7!. 	. 21)10 	 wrir..raururdr~.t.r..go~• A154
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This petition concerns: 

A conviction 	 Eli Parole 

Liii A sentence 	 0 Credits 

~] Jail or prison conditions 	 (j Prison discipline 

El Other (specily) 

1. 	Your name: U 1p-~ r_ 	f-►~at tT L ~ 
2. Where are you incarcerated?  

3. Why are you in custody? 	Criminal conviction 	[] Civil commitment 

Answer items a through i to the best of your ability. 

a. Stale` reason for civil commitment or, if criminal conviction, stale nature of offense and enhancements (for example, "robbery with 

use of a deadly weapon"). 

hEEF t 	/ 	 c 	N- 	 N cF w i 

b. Penal or other code sections: T ( 	7 P. C. 2.022. 53 	C. 	> 2_2 

c. Name and location of sentencing or committing court: 5ii?EIc) 	 ll F tHE 	5TtE 0 IF 

d. Case number: VC F 12701g 

e. Date convicted or committed: NPRR jL 7, 2(OB 

f. Date sentenced: ~(~~~J~(~j( i 	; q 

g. Length of sentence: L4 	j LIFE.  

h. When do you expect to be released? L 	N Z 0- H 

Were you represented by counsel in the trial court? 	Yes 	No 	If yes. stale the attorney's name and address 

221 	New . °.T" 	IYIA 	C 	37.  

4. What was the LAST plea you entered? (Check one): 

Not guilty 0 Guilty El Nolo contenders El Other:  

5. If you pleaded not guilty, what hind of trial did you have? 

• Jury EI. Judge without a jury El Submitted on transcript 	1-I Awaiting Trial 

•erro. s<::, 	i.;ou,i 	 PETITfOht ff01? NR1[ 0- 	I IAI3EAS CORPUS 	 u A155
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6. GROUNDS FOR RELIEF 	 2 
Ground is Stale briefly Ilie yiounct or) winch you base your claim for relief. Fot exarnpie, "The Ina[ court unposed an iliecpril 
enhancement " (Il you liave rJddl(ronal ground:, for /01ief, use a sep arale- pacje Ire each ground laie ground 2 vi; page 4. 
For addilional around;-, mahe copies: o/ page 4 and number the additional ground:. rn orc/e;.) 

Jr 	 V.-" 	L 	%' '  

dui[ 	c` 	%'-cc 	 - 	I H 	r (ete rR 	(..)1//&[[ecAi I 	(Cr PtF ' ~J 

	

r~ 	 c' 

e. Supporting facts 

Tell your story briefly without citing cases or law. If you are challenging the legality of your conviction, describe the facts on which 

your conviction is based. If necessary, attach additional pages. CAUTION: You must state facts, not conclusions. For example, if 

you are claiming incompetence of counsel, you must state facts specifically selling forth what your attorney did or failed to do and 

how that afiecfed your trial. Failure to allege sufficient facts will result in the denial of your petition. (See In re Swain (1949) 34 
Cal.2d 300, 304.) A rule of thumb to follow is, who 'din exactly what to violate your rights at what time (when) or place (where). (I( 
available, attach declarations, relevant records, transcripts, or other documents supporting your claim.) 

— 	 1 
iIifv A1   	, 	 E F% ic 

r r F 	r 	 v 	~- — 	 i 

F 	 (i YJ 	i 	— 

~11l(L 	4 /~cr1~F %( 	/NF /TRc e' Ir-r.4 	 IU J / (/l //l )  
E /icr Cv f1, C 	C.O 	/ 	 T /o 	cncc 

_Zr 	 (3 Cl 1 /l) 

r~y~  

	

/VE 	' r 	F 	' / 	 ~ r 	F 	 - 	- 	0T J4 	I 	H+' 

A n 	r 1 	r 	 17 	_. 	., 	__- 	r 	I 	._ 	-- 	/ 

F /J £ru 	NJ 	 / GG r 	INc cF 

AltyJi DE C~N61! SEX 	I4AJE 	EF A GW0-0 "'ryes)/ !c'L-r 	7T I'/, 

	

A 	n 	 (,, 	,.  

Supporting cases, rules, or other authority (oolional 

(Briefly discuss, or list by name and citation, the cases or other autliorifies that you (hint, are relevant to your claim. 11 necessary, 
attach an extra page.) 

r•:. rs Ir. :T,,„ szo of 	 PEClTtc t FOR WRIT OF HABEAS CORPUS     	r ,  
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7 Ground 2 or Ground 	(if applic;liki) 

yrN 	 C,qrJSL 	IX' #9 (7/j7WJ /~( ILhI J 

Supporting facts 

1+1 ii)iJ iR1 ()LFC - rr\ rJ, T 	- 	 c 	LkJ Ef 

&a5 	9 
£4rFL 1772J% 	 r17 j = -T 

L11 7 	 A!L 
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sloe 

L .,Ltr y Z17 	z 
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a. "(i) 

b 	Supporting cases, rules, or other authority: 

P ip 
PETlTtON FOR wpg- : OE k-fAa AOQRUS  
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2( 

21 
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24 
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g Did you appeal iron1 II as conviction, s. 	ice. or cor a ti(ri ent? i 	I ?es 	fl (`1v 
	yes. uive thee iollov✓inn inforrnalion: 

a 	lJarrie of cuurl ("Courl of /\f I,Jal" of •"Appell~ilc• Division of Superior Court"): 

rot jh~--=~ ~~U~~~f~•S 1t ( F o ~{~v 	BALI d tU t~~ ~~i' TF# i~71 } 1+~Tl— )1 S 

b 	Result ,> - F`h•; ~ ~ 1> 	 c. Dale of decision: c  3S).LS/ 8.7_2LftO . 

d. Case number or citalion of opinion, if known F 05726 j 

e. Issues raised: (1) 	, 	• — 	 -- PET. 	 ► 1F 	 S 	 ~' 

( 3 ) [mil {~Ft'Jr s`— , i fJsuf ~=T(' i FN f' I O 3'. ?Por~l 1 Hf ~~1~~ } ~nli }Affil r~1li lL l S 

f. Were you represented by counsel on appeal? 	Yes 	No 	lives. stale the allornev's name and address. if known: 

Did you seek review in the California Supreme Court? 	Yes 	No 	If yes. owe the followino information: 

a. Result: 	 ,6l 	 b. Date of decision: LI [~i,E( 1-7 ` L D 

c. 	Case number or citation of opinion, if known: 	1 85 6 iA 

10. If your petition makes a claim regarding your conviction, sentence, or commitment that you or your attorney did not make on appeal, 

explain why the claim was not made on appeal: 

4 	T 4<K1n F 	 v 	 . -r Uc bt 

11. Administrative review: 

a. 	If your petition concerns conditions of confinement or other claims for which 'there are administrative remedies, failure to exhaust 
administrative remedies may result in the denial of your petition, even if it is otherwise merilorious. (See In re Muszalsld (1975) 
52 Cal.App.3d 500.) Explain what administrative review you sought or explain why you did not seek such review: 

Did you seek the highest ievei of administrative review avaiiaihlev ED Yes 	U No 
Attach docornrnl;: Ma! shoe: you have exhausted your adminislra(ivc iefriedie-es. 

;r..n 1;:.,• ,,,:i..UOil  	PETITION FOR WRIT OF H/ ..tREAS r CORPtiS     
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1 ' Other than direct appeal, have you file, any biker petitions, applications, or motions: with re_ eC to Ibis corwiction, 

• corofnitlrment, or Issut, in any court'✓ Lii Ye - 	If ves. continue with number 13 	'(~).. No 	11 no, skit, lu tin m >er 1 5. 

1;; a. (1) Name of court 

(2) Nature of proceeding (for example, "habeas corpus petition") 

(3) Issues raised: (a) 

(4) Result (attach order Ca explain why unavailable): 

(5) Date of decision: 

b. 	(1) Name of court: 

(2) Nature of proceeding: 

(3) Issues raised: (a) 

a 

(4) Result (attach order or explain why unavailable): 

(5) Date of decision: 

c. 	For additional prior petitions, applications, or motions, provide the same information on a separate page 

14. If any of the courts listed in number 13 held a hearing, state name of court, date of hearing, nature of hearing, and result: 

15. Explain any delay in the discovery of the claimed grounds for relief and in raising the claims in this petition. (See In re Swain (1949) 

34 Cal.2d 300, 304.) 

16. Are you presently represented by counsel? E Yes 	No 	It yes, stale the attorney's name and address, if known: 

17. Do you have any petition, appeal, or other matter pending in any court? [D Yes 	 No 	 If yes, explain: 

18. If this petition might lawfully have been made to a lower court, state the circumstances justifying an application to this court: 

I, the undersigned, say: I am the petitioner in this action. I declare under penally of perjury under the laws of the State of Catilcjrncs 

that the foregoing allegations and statenmlents are true and correct, except as to matters that are stated on my information and belief. 

and as to those matters, I believe them to is true 

Date: 6C1 o13es; Z.U, 201 1 	 — — -- -- --_ 
A ItJlr: Ur 1•i1i 17::iai_I<~ 

r•C 27 iii 	, zo,ul 	 t:)t -irnor,l FOR iNRri OFI-tANFASCORPIJS  
A161



fl  LED 
IIJ .ARE COUNTY S:;r•EK'.fsij !'r`-.:" 

PROOF OF SERVICE 	 ,r  

Declaration of Service by Mail 

V r`C 

I, 	—cF, 	C 	1/Q 	 , declare that I am over the age of 

Eighteen (18) and that I (am/am not) a party to this action. On(T_ r~a~rZ_ 7O. 20 ] I 

I deposited a copy of the following document (s): 

2- CoPLEE,OF MC- 2.75 Fwpij 
2 	DF ?Ttt* IthZ. WR` OF {liw, 	z or Ao MEffio2Ar.4ujJ1Y1 OF R i r awl) 
Au i RI-r e S 

in a sealed envelope with the postage prepaid into the United States mail outlet via an 
authorized California Department of Corrections and Rehabilitation employee at 
Ironwood State Prison, in Riverside County, Blythe California, and addressed as follows: 

CMINTN/  0 

CauMTY t~~Tc l-:tt4 2 

Vr5kt 1 C 932.91 

I declare under penalty of perjury by the laws of the State of California that the foregoing 
is true and correct (pursuant to 28 USCA 1746 (2) ). 

Date: T E 	 Signature: 

A162
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C_  

IN 	E SUPERIOR COURT OF THE .DATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF TULARE 

DEPARTMENT 10 	 HON. LLOYD L. HICKS,JUDGE 

THE PEOPLE OF THE STATE 	) 
OF CALIFORNIA, 	 ) 

Plaintiff, 	) 

vs. 	 ) NO. VCF 127019 E 

ULISCES AGUILAR, 	 ) 

Defendant. 	) 

Visalia, California 
	

March 27, 2008 

REPORTER'S PARTIAL TRANSCRIPT 

APPEARANCES: 

For the Plaintiff: PHILLIP CLINE 
DISTRICT ATTORNEY 
BY: DANIEL UNDERWOOD, DEPUTY 
County Civic Center, Rm 224 
Visalia, CA 93291 

For the Defendant: CHRIS COLLINS 
ATTORNEY AT LAW 
210 South "D" Street 
Madera, CA 93638 

TAMMY A. WARREN, C.S.R. No. 6047, RNR, CRR 
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1 
	

March 27, 2008 

2 
	

PARTIAL TRANSCRIPT. 

(Whereupon, the following proceedings 

were had outside the presence of the jury, to wit:) 

5 
	

THE COURT: Still on the record out of the 

6 presence of the jurors, everyone except juror number 

7 nine. And you passed us a note to the effect that 

8 you -- 

9 
	

JUROR NO. 9: If it's the same Alex Sanchez 

10 from Tulare that shot himself, that's the Alex I'm 

11 talking about. I don't know if it's Alex from Pixley, 

12 but I only know one Alex Sanchez, and I know he passed 

13 away around that time. So that's why I thought I 

14 should let you know that. I lived with him at the 

15 time. I was dating his brother. He was like my little 

16 brother. 

17 	 THE COURT: Anybody know? 

18 	 MR. COLLINS: It's the same one. 

19 	 THE COURT: It is the same one. 

20 	 MR. COLLINS: My impression is that what I 

21 read the guy was upset at his girlfriend or something. 

	

22 	 JUROR NO. 9: Right. 

	

23 	 MR. COLLINS: Then he killed himself. 

	

24 	 JUROR NO. 9: Right. Right. 

	

25 	 THE COURT: This was just, I think I can say, 

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR 
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1 for th,. purpose of indicating wiLL be tied together 

2 later that poster that you saw. 

3 	 JUROR NO. 9: The what? 

4 	 THE COURT: The poster you saw that had that 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 d 

23 

24 

25 

in it. 

JUROR NO. 9: Right, that said, "In Memory of 

THE COURT: It had to do with -- I think it's 

going to be used later for part of the expert's 

opinion. 

MR. UNDERWOOD: That's what it's going 

toward, gang enhancement, yes. 

THE COURT: Right. 

JUROR NO. 9: I just thought -- I felt I 

should let you know because I didn't want to get in 

trouble. 

THE COURT: I 	appreciate 	it. 

MR. COLLINS: Can I ask her? 

THE COURT: Is 	that going to affect your 

ability 	to 	sit fairly in 	this case in any way? 

JUROR NO. 	9: If 	it doesn't have nothing to 

o with him, no. 

THE COURT: It doesn't. 

JUROR NO. 9 
	

If it doesn't, then no. 

THE COURT: Doesn't have a thing to do with 

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR 
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e 

1 him. 

2 	 MR. COLLINS: Can I ask her some questions? 

3 	 THE COURT: Well, why don't you approach and 

4 see what you want to ask. 

5 	 (Off the record discussion.) 

6 	 THE COURT: The fact that he was 

7 Norteno-associated and defendant here may be 

8 Sureno-associated, is that going to affect your ability 

9 to be fair in this? 

10 	 JUROR NO. 9: Caybe a little bi 

11 	 THE COURT: Well -- 

12 	 JUROR NO. 9: I'm not saying that -- I still 

13 have to see everything, so I can't say -- 

14 	 THE COURT: That's what we're asking. 

15 	 JUROR NO. 9: No. 

16 	 THE COURT: You could see the evidence and 

17 decide this based on the evidence? 

18 	 JUROR NO. 9: Like, okay, put it this way. 

19 Right now I can't say he's guilty or not guilty. dust 

20 because he's a Sureno that doesn't have nothing to do 

21 with me. I don't claim. My family does, but that has 

22 nothing to do with me. 

23 	 THE COURT: What you disclosed before? 

24 	 JUROR NO. 9: 	Right. 

l 	25 	 THE COURT: That's all we want to know. 

TAMMY A. WARREN, C. S.R. No. 6047, RNR, CRR 
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1 You're 	t going to say -- 

2 	 JUROR NO. 9: Because he -- 

3 	 THE COURT: Because he's a Sureno, therefore, 

4 I'm not going -- 

5 	 JUROR NO. 9: I don't claim, so I don't care 

6 about that. 

7 	 THE COURT: All right. Thank you very much. 

8 And we'll see you back Monday. 

9 	 THE BAILIFF: Tuesday. 

10 	 THE COURT: Tuesday. Thank you. Have a good 

11 weekend. 

12 	 JUROR NO. 9: You too. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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12/05/2012 21:03 FAX 
	

14 013/013 

II 	 DECLARATION OF C (~RAi ('OJ,IJNS 2  

3 	 I, Craig Collins, aim the attorncy for ULISES AGUILAR in this matter and i 

4 	called upon to testify, I could and would testify to the following: 

1. During trial on this matter, juror- number 9, Veronica I-iuerta played Nortcno 

6 	 rap in .front of fellow jurors and the defendant family in the courthouse 

7 	 haIIway- 

8 	2. Juror number 9 had a red star tattoo and wore stars throughout trial 

9 	 indicative of Norteno gang affiliation. 

10 	3- Juror number 9 stated she lived with a deceased Norteno gang member Alex 

I ' 	Sanchez- 

12 	4- The defendant is Sureno affiliated and the victim was a Norteno gang 
13 	member. 
14 	5. On or about October 16, 2008, my investigator located Abel Vasquez. 

' S 	6. Abel Vasqucz just paroled from prison last week. He has been located, and 
16 	my investigator is attempting to contact him. 

17 	 I declare under penalty of perjury that the foregoing is true an 	rrect. This 

' 	declaration was executed on October 27, 2008, at M 	 J 
1 

20 

21 

22 

2~ 

24 

25 

26 

27 

2h 
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1 
	

KAMALA D. HARRIS, State Bar No. 146672 
Attorney General of California 

	

2 
	

KATHLEEN A. McKENNA, State Bar No. 202916 
Supervising Deputy Attorney General 

	

3 
	

WILLIAM K. KiM, State Bar No. 207818 
Deputy Attorney General 

	

4 
	

2550 Mariposa Mall, Room 5090 
Fresno, CA 93721 

	

5 
	

Telephone: (559) 477-1675 
Fax: (559) 445-5106 

	

6 
	

E-mail: william.kim@doj.ca.gov  
Attorneys for Respondent 

7 

	

8 
	

IN THE UNITED STATES DISTRICT COURT 

	

9 
	

FOR THE EASTERN DISTRICT OF CALIFORNIA 

10 

11 

12 

	

13 
	ULICES AGUILAR, 	 1:12-cv-01547-LJO-JLT 

	

14 
	 Petitioner, 

V. 
15 

	

16 
	

MATTHEW CATE, Secretary, CDCR, 

	

17 
	

Respondent. 

18 

	

19 
	

5. 	Petition for Writ of Habeas Corpus, filed November 14, 2011, in the Fifth District 

	

20 
	

Court of Appeal, Case Number F063652. 

21 

22 

23 

24 

25 

26 

27 

28 

1 
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MC-275 

(Jame: L22lme!f 5  

Address' 	,Nh~
COURT LO APPEAL 

~i~tTF ~ Rz-c5nn/ 	 FIFTH APPELLATE DISTRICT 
FfL 

219Ci 

___ _~__C g_n 	_ 	 NOV i 4 2011 

CDC or ID IJumber: G- 3/8827 	 By 

Deputy 
trtln7 ,44/5 - ~F slE 1~.4rf 	Ai r~a~~ v`A 

iiPP /  	sTRTC7'— 

(Court) 

c c ,(Lt2A 
Petitioner 

vs. 

PETITION FOR WRIT OF HABEAS CORPUS 

No. 	
Q63 52 

(To be supplied by the Clerk of the Court) 

Respondent 

INSTRUCTIONS—READ CAREFULLY 

• If you are challenging an order of commitment or a criminal conviction and are filing this petition in the 

Superior Court, you should file it in the county that made the order. 

• If you are challenging the conditions of your confinement and are filing this petition in the Superior Court, 

you should file it in the county in which you are confined. 

• Read the entire form before answering any questions. 

• This petition must be clearly handwritten in ink or typed. You should exercise care to make sure all answers are true and 

correct. Because the petition includes a verification, the making of a statement that you know is false may'iesult in a conviction 
for perjury. 

- Answer all applicable questions in the proper spaces. If you need additional space, add an extra page and indicate that your 

answer is "continued on additional page." 

• if you are filing this petition in the superior court, you only need to file the original unless local rules require additional copies. 

Many courts require more copies. 

• If you are filing this petition in the Court of Appeal and you are an attorney, file the original and 4 copies or the petition and, if 

separately bound, I sel of any supporting documents (unless the court orders otherwise by local rule or in a specific case). If you 

are filing This petition in the Court of Appeal and you are not represented by an attorney, file the original and one set of any 

supporting documents. 

If you are filing this petition in the California Supreme Court, file the original and 10 copies of the petition and, if separately bound, 

an original and 2 copies of any supporting documents. 	 tn/ 

IJnli(v fhF r'JorL n{ $h. f.nllri in lnrrilinn if sin, rhannu vrnv nrtrlrpcc nfler filing VOUr edition  

Approved by the Judicial Council of California for use under rule 8.380 of the California Rules of Court (as amended 
effective January 1, 2007). Subsequent amendments to rule 8.380 may change the number of copies to be furnished to the 
Supreme Court and Court of Appeal. 

Page 7ofo 
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4 

This petition concerns: 

A conviction 

Lilli A sentence 

Liii Jail or prison conditions 

D Other (specify): 

LII Parole 

LIII Credits 

LII Prison discipline 

MC-275 

1. Your name: L cc  

2. Where are you incarcerated?  

3. Why are you in custody? 	Criminal conviction 	0 Civil commitment 

Answer items a through i to the best of your ability. 

t 
a. State reason for civil commitment or, if criminal conviction, stale nature of offense and enhancements (for example, "robbery with 

use of a deadly weapon"). 

G 

b. Penal or other code sections: ? C . 18 _ PC J 2022 5 3~, !8 27 

c. Name and location of sentencing or committing court: 	~F ~rd~ 	~ oF1F  

e11 o 

d. Case number: y_ CF /2 70/ 9E 

e. Date convicted or committed: 	afp / .Z Zoe 

f. Date sentenced: 	~ Rr2y ` 6 2CK29' 

g. Length of sentence: 	) .4/ s /& /z—,c-i 

h. When do you expect to be released? 	),Qf 	,(')y~ 

i. Were you represented by counsel in the trial court? L1 Yes 	LII No 	If yes state the attorney's name and addre.'s: 

4. What was the LAST plea you entered? (Check one): 

Not guilty LII Guilty 0 Nolo contendere = Other: 

5. If you pleaded not guilty, what kind of trial did you have? 

M Jury 0 Judge without a jury L Submitted on transcript L Awaiting trial 

roc-zrs (F,ev Jamma y1.zorat 	PErrnORE FOR WRIT OF HABEAS CORPUS  
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t. 	
6. GROUNDS FOP RELIEF 	

MC-275 

Ground 1: State briefly the ground on which you base your claim for relief. For example, "The Trial court imposed an illegal 
enhancement." (II you have additional grounds for relief, use a separate page for each ground. State ground 2 on page 4. 
For additional grounds, make copies of page 4 and number the additional ground-, in order.) 

IHG /IC'Tr¢~ dn rr 	VF_.P 	 J 4n4AJ7 

a. Supporting facts: 
Tell your story briefly without citing cases or law. If you are challenging the legality of your conviction, describe the facts on which 

your conviction is based. If necessary, attach additional pages. CAUTION: You must state facts, not conclusions. For example, if 

you are claiming incompetence of counsel, you must state facts specifically setting forth what your attorney did or failed to do and 
how that affected your trial. Failure to allege sufficient facts will result in the denial of your petition. (See In re Swain (1949) 34 
Cal.2d 300, 304.) A rule of thumb to follow is, who did exactly what to violate your rights at what time (when) or place (where). (II 
available, attach declarations, relevant records, transcripts, or other documents supporting your claim.) 

~ 	• :a 	is :;a ~.r 	 .I 	.. 	~: ~ 

1 	 u 	 IrL4.L 	 - 

_g~I, 1 	~~ I/♦ice' 	 / / 	G7I ♦ ♦ 	 :I/ ♦ 	 ,f 	 1 	 .'l t '//!_ 	 .lL nr 

b. Supporting cases, rules, or other authority (optional): 

(Briefly discuss, or list by name and citation, the cases or other authorities that you think are relevant to your claim. If necessary, 
attach an extra page.) 

r.:e.27r, Re, Jar a,y1.2biol 	 PE.TITLc FUR WRIT OF HABEAS CORPUS 	 Fa 3.16 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF TULARE 

DEPARTMENT 10 
	

HON. LLOYD L. HICKS,JUDGE 

THE PEOPLE OF THE STATE 	) 
OF CALIFORNIA, 	 ) 

Plaintiff, 	) 

vs. 	 ) 

ULISCES AGUILAR, 	 ) 

Defendant. 	) 

NO. VCF 127019 E 

Visalia, California 
	

March 27, 2008 

REPORTER`S PARTIAL TRANSCRIPT 

APPEARANCES: 

For the Plaintiff: PHILLIP CLINE 
DISTRICT ATTORNEY 
BY: DANIEL UNDERWOOD, DEPUTY 
County Civic Center, Rm 224 
Visalia, CA 93291 

For the Defendant: CHRIS COLLINS 
ATTORNEY AT LAW 
210 South "D" Street 
Madera, CA 93638 

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR 
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1 	 March 27, 	2008 

2 	 PARTIAL TRANSCRIPT. 

3 	 (Whereupon, 	the following proceedings 

4 	were had outside the presence of the jury, 	to wit:) 

5 	 THE COURT: 	Still on the record out of the 

6 	presence of the jurors, 	everyone except juror number 

7 	nine. 	And you passed us a note to the effect that 

8 	you -- 

9 JUROR NO. 9: 	If it's the same Alex Sanchez 

10 from Tulare 	that shot himself, 	that's 	the Alex I'm 

11 talking about. 	I don't know if it's Alex from Pixley, 

12 but I only know one Alex Sanchez, and I know he passed 

( 	13 away around that time. 	So that's why I thought I 

14 should let you know that. 	I lived with him at the 

15 time. 	I was 	dating his brother. 	He was like my little 

16 brother. 

17 THE COURT: 	Anybody know? 

18 MR. 	COLLINS: 	It's the same one. 

19 THE COURT: 	It is the same one. 

20 MR. 	COLLINS: 	My impression is that what I 

21 read the guy was upset at his girlfriend or something. 

22 JUROR NO. 	9: 	Right. 

23 MR. 	COLLINS: 	Then he killed himself. 

24 JUROR NO. 	9: 	Right. 	Right. 

25 THE COURT: 	This was just, 	I 	think I 	can 	say, 

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR 
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1 for the purpose of indicating will be tied together 

2 later that poster that you saw. 

3 
	

JUROR NO. 9: The what? 

WA 
	

THE COURT: The poster you saw that had that 

5 in it. 

6 
	

JUROR NO. 9: Right, that said, "In Memory of 

7 IAlex" 

8 
	

THE COURT: It had to do with -- I think it's 

9 going to be used later for part of the expert's 

10 opinion. 

11 
	

MR. UNDERWOOD: That's what it's going 

12 toward, gang enhancement, yes. 

13 
	

THE COURT: Right. 

14 
	

JUROR NO. 9: I just thought -- I felt I 

15 should let you know because I didn't want to get in 

16 trouble. 

17 
	

THE COURT: I appreciate it. 

18 
	

MR. COLLINS: Can I ask her? 

19 
	

THE COURT: Is that going to affect your 

20 	E bility to sit fairly in this case in any way? 

21 
	

JUROR NO. 9: If it doesn't have nothing to 

22 	d D with him, no. 

23 
	

THE COURT: It doesn't. 

24 
	

JUROR NO. 9: If it doesn't, then no. 

25 
	

THE COURT: Doesn't have a thing to do with 

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR 
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1 	him. 

	

2 	 MR. COLLINS: Can I ask her some questions? 

	

3 	 THE COURT: Well, why don't you approach and 

4 see what you want to ask. 

	

5 	 (Off the record discussion.) 

	

6 	 THE COURT: The fact that he was 

7 Norteno-associated and defendant here may be 

8 Sureno-associated, is that going to affect your ability 

9 to be fair in this? 

10 	 JUROR NO. 9: Caybe a little bpi 

11 	 THE COURT: Well -- 

12 	 JUROR NO. 9: I'm not saying that -- I still 

13 have to see everything, so I can't say -- 

14 	 THE COURT: That's what we're asking. 

15 	 JUROR NO. 9: No. 

16 	 THE COURT: You could see the evidence and 

17 decide this based on the evidence? 

18 	 JUROR NO. 9: Like, okay, put it this way. 

19 Right now I can't say he's guilty or not guilty. bust 

20 because he's a Sureno7jthat doesn't have nothing to do 

21 with me. I don't claim. My family does, but that has 

22 nothing to do with me. 

23 	 THE COURT: What you disclosed before? 

24 	 JUROR NO. 9: Right. 

25 	 THE COURT: That's all we want to know. 

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR 
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1 You're not going to say -- 

2 	 JUROR NO. 9: Because he -- 

3 	 THE COURT: Because he's a Sureno, therefore, 

4 I'm not going -- 

5 	 JUROR NO. 9: C don't claim, so I don't care 

6 about that. 

7 	 THE COURT: All right. Thank you very much. 

8 And we'll see you back Monday. 

9 	 THE -BAILIFF: Tuesday. 

10 	 THE COURT: Tuesday. Thank you. Have a good 

11 weekend. 

12 	 JUROR NO. 9: You too. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(._ 	
25 
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1 	 DECLARATION OF CRAIG COLLINS 
2 

	

3 	I, Craig Collins, am the attorney for ULISES AGUILAR in this matter and i 

	

4 	called upon to testify, I could and would testify. to the following: 

	

5 	1. During trial on this matter, juror number 9, Veronica Huerta played Norteno 

	

6 	rap in front of fellow jurors and the defendant' family in the courthouse 

	

7 	hallway. 

	

8 	2. Juror number 9 had a red star tattoo and wore stars throughout trial 

	

9 	indicative of Norteno gang affiliation. 

	

10 	3. Juror number 9 stated she lived with a deceased Norteno gang member Alex 
11 	 Sanchez. 

	

12 	4. The defendant is Sureno affiliated and the victim was a Norteno gang 
13 	 member. 

14 	5. On or about October 16, 2008, my investigator located Abel Vasquez. 
Is 	6. Abel Vasquez just paroled from prison last week. He has been located, and 
16 	 my investigator is attempting to contact him. 
17 	 I declare under penalty of perjury that the foregoing is true an correct. This 

18 	declaration was executed on October 27, 2008, at M 	1 	1  1 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 
	

KAMALA D. HARRIS, State Bar No. 146672 
Attorney General of California 

	

2 
	

KATHLEEN A. McKENNA, State Bar No. 202916 
Supervising Deputy Attorney General 

	

3 
	

WILLIAM K. KIM, State Bar No. 207818 
Deputy Attorney General 

	

4 
	

2550 Mariposa Mall, Room 5090 
Fresno, CA 93721 

	

5 
	

Telephone: (559) 477-1675 
Fax: (559) 445-5106 

	

6 
	

E-mail: william.kim@doj.ca.gov  
Attorneys for Respondent 

7 

	

8 
	

IN THE UNITED STATES DISTRICT COURT 

	

9 
	

FOR THE EASTERN DISTRICT OF CALIFORNIA 

10 

11 

12 
ULICES AGUILAR, 	 1 1:12-cv-01547-LJO-JLT 

13 
Petitioner, 

14 
V. 

15 

	

16 
	

MATTHEW CATE, Secretary, CDCR, 

	

17 
	

Respondent. 

18 

	

19 
	

7. 	Petition for Writ of Habeas Corpus, filed May 18, 2012, in the Supreme Court of the 

	

20 
	

State of California, Case Number S202649. 

21 

22 

23 

24 

25 

26 

27 

28 

1 
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Copy 	
MC 275 

Address ,.1 'iC o\  

P ( 	_ 	 SUPREME COURT 

FILED 

CDC or ID Nurnber. .7 
MAY 182012 

Frederick K. Ohlrich Clerk 

Deputy 
(Court) 

Petitioner 
vs. 

0.1 RnZFA j aRPf/,S 

Respondent 

PETITION FOR WRIT OF HABEAS CUS 

No. S 202640 
 

(To be supplied by the Cleric of the Court) 

INSTRUCTIONS—READ CAREFULLY 

• If you are challenging an order of commitment or a criminal conviction and are filing this petition in the 

Superior Court, you should file it in the county that made the order. 

• If you are challenging the conditions of your confinement and are filing this petition in the Superior Court, 

you should file it in the county in which you are copfined. 

• Read the entire form before answering any questions. 

• This petition must be clearly handwritten in ink or typed. You should exercise care to make sure all answers are true and 

correct. Because the petition includes a verification, the making of a statement that you know is false may result in a conviction 
for perjury. 

• Answer all applicable questions in the proper spaces. If you need additional space, add an extra page and indicate that your 

answer is "continued on additional page." 

• If you are filing this petition in the superior court, you only need to file the original unless local rules require additional copies. 

Many courts require more copies. 

• If you are filing this petition in the Court of Appeal and you are an attorney, file the original and 4 copies of the petition and, if 

separately bound, I set of any supporting documents (unless the court orders otherwise by local rule or in a specific case). If you 

are filing this petition in the Court of Appeal and you are not represented by an attorney, file the original and one set of any 

supporting documents. 

• If you are filing this petition in the Calilornia Supreme Court, file the original and 10 copies of the petit ion and, if separately bound, 

an original and 2 copies of any supporting docurnents. 

• Notify the Clerk of the Court jr + writing if you change your address after filing your petition. 

Approved by the Judicial Council of California for use under rule 8.380 01 Ilie California Rule- of Court (as amended 
efiedlve January i, 2007) Subsequent amendments to rule 8.300 may change the number of copies to be furnished to tie 
Supreme Court and Court of Appeal. 

_~Ir>• ~,,:r,r.~:u;- 	 PETITION FOR WRIT OF HABEAS CORPUS  i,,th .al (.uunri: o. (.410.,u, a 	 .,r: Rats of r_,,,,,,  n,,, e s:10 
lr.. 
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MC-275 
This petition concerns 

	

(ZJ A conviction 	 U Parole 

	

A sentence 	 [I] Credits 

	

D Jail or prison conditions 	 Eli Prison discipline 

El Other (specif)') 

1. 	Your name: 	F~ ~1 . 

2. Where are you incarcerated? 6 	~ 	~~~~` 

3. Why are you in custody? 	Criminal conviction 	El Civil commitment 

Answer items a through i to the best of your ability. 

a. State reason for civil commitment or, if criminal conviction, state nature of offense and enhancements (for example, "robbery with 

use of a deadly weapon'). 

b. Penal or other code sections: -~C I "7 , 2 C j 21D72 . ,53i  P. C . i P(o 2 

c. Name and location of sentencing or committing court: 	tai aTn~ '1U/ 1 CI 1 NE S- 1-rF_ 3 F 

(cAtT l~~mgy nrt-/ 	I(ILAt2E 

d. Case number: Vt F I27f 

e. Date convicted or committed: A?Rr (_7. :zw 

f. Date sentenced: 	J i J Pc . / 	2UO—t 

g. Length of sentence: Lrj 1Fg 	_FE 

h. When do you expect to be released?E~PRib 2,UL`Lt 

i. Were you represented by counsel in the trial court? M Yes 	El No 	lames, state the attorney's name and address: 

AIA IS CLLZr lam, 	 — 

4. What was the LAST plea you entered? (Check one). 

[L Not guilty 	Guilty El tNolo contendere 0 Other: 

5. If you pleaded not guilty, what kind of trial did you have? 

Jury D Judge without a jury 0J Submitted on transcript CI Awaiting trial 

i 	 u ui 	 PETITION FOf? WRIT OI- I-IAI3CAS CORPU..,  
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MC-27 5 
GROUNDS FOR RELIEF 
Ground 1: Slate briefly the grourxl or which you base your claim for relief. For exarnpte:, "lne trial court imposed err illegal 

enhancement." (If you have additional ground;, lot relief use a separate page lot each ground Statr, ground 2 on page, 4. 

For additional grounds, make copies of page 4 and number the additional grounds in order:) 

F 	L'/#c i- Fk 	 - i Cul 1 aNb r 14Sam~ t` 

a. Supporting facts: 

Tell your story briefly without citing cases or law. If you are challenging the legality of your conviction, describe the facts on which 

your conviction is based. If necessary, attach additional pages. CAUTION: You must state facts, not conclusions. For example, if 

you are claiming incompetence of counsel, you must state facts specifically selling forth what your attorney did or failed to do and 

how that allected your trial. Failure to allege sufficient facts will result in the denial of your petition (See In re Swain (1949) 34 

Cal.2d 300, 304.) A rule of thumb to follow is, who did exactly what to violate your rights at what time (when) or place (where). (If 

available, attach declara(ions, relevant records, transcripts, or other documents supporting your claim.) 

1'r-F ATTick&r 1 \ t' K u:i rt Ta 

b. Supporting cases, rules, or other authority (notional): 

(Briefly discuss, or list by name and citation, the cases or other authorilies that you think are relevant to your claim if necessary, 

allach an extra page.) 

H 	-r _ kx1 1 -s 

1. 	 PETITION FOR WRIT OF HABEAS CORPUS 	 r-.,qe".rc 
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7 Ground zo,Ground 	p/vvvx^o^Ie/ 

a. Svnpoumgfarts 

b. Supporting cases, ,W,s, or other authority: 

_—_~_____—___ 
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MC-275 
g 	Did you appeal iroui the conviction, sentence, of conrmilmerd? j; 	Ye's 	[11111 t•lu 	If yes. uive Ihr Iolkg ricr intorrnalion: 

1 	Nerne of court ("Court of Appeal or "Appellate: Division of Superior Court") 

r 	pa 5OrTb~ JT~r~= 	S H LihULZN3 ~ :L1- 	~ LILTF )~ r~+l~ rGT 

b. 	ResuIL 	r r {LM a 	c. Dale of decision:  

d 	Case number or citation of opinion, if known 	 6 j 

e. 	Issues raised (1) (oUfLF  	 i c 	 1Q~ Et.J? 	vEr- Ervin. 

(3) EJZIF_rJCE l > 	f C T£~ r Tu 	 MFNTc 

I. 	Were you represented by counsel on appeal? 	Yes 	No 	II yes, slate the attorney's name and address if known- 

kern NI LCj4 ES L 	?3.X x i{('~ l 5 5~.iss~r r 	s4 c1 1 I g o 

	

9. Did you seek review in the California Supreme Court? Q...-Yes 	No 	 If yes. (live the followino information: 

.a. 	Result:Q, I 	 b. Date of decision: Qc--z , o 2 ~l '2 pp 

c. 	Case number or citation of opinion, if known: S 1850y 

d. 	Issues raised: (1) 	 `~ 	, 	 /~ ~r `~•J=C~RFZt~\I ^ RF 1t ~/-~rJC ~t•~F ~~J s~iN 	 E 	rrll(I£tJ` c 

(2) ( II SCL r~11`UCT— 3:i 	 { 	 . 	 VOT~  

(3) E L'u Ncr - 	c r 	,.rT 1 	- P''o T IrtF 	ru-, EN4A Ci5jv' £ t JTS 

10. If your petition makes a claim regarding your conviction, sentence, or commitment that you or your attorney did not make on appeal, 
explain why the claim was not made on appeal: 

11. Administrative review: 

a. 	If your petition concerns conditions of confinement or other claims for which there are administrative remedies, failure to exhaust 
administrative remedies may result in the denial of your petition, even if it is otherwise meritorious. (See In re Muszalski (1975) 
52 Cal.App.3d 500.) Explain what administrative review you sought or explain why you did not seek such review: 

b 	Did you seet: the highest levgf of adrnrnislraiive reviev' avaiiabtr: 	iii Yes 	{J No 
Allaeh documents that show you have ezhau icu' your acimini;lrafive rernedie:,. 

Ltc. as l;:_••:.ra, ,,, •,• . zo nr 	 PETIT ION FOR y✓RI-f OF HABEAS CORPUS   	 'J,.: or c 
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MC-275 

;ether than direct apf,eal, have you filed l any other petitions, appiical,ons, or motion:. with respect to INNS; convichon, 

commitment, or issue in any court? ti r Ye:; 	If ve:;, continue with rnnmher 13 	U 	No 	If no, skit., Io numf 1r 15. 

13 a. (1) iii-re of court. Ct~~rc,: \Uu ' 	(,►~~ 	fW_ ``HI-1Ft1Va2- 	)uL L \r~tJi\tZ/. 	 — 

(2) Nature of proceeding (foi example, "habeas corpus petition"): PA-,6E.L ~ CC , tZ PV_, p 	; 	t 

(3) Issues raised. (a) 	F 	A- 	C'IAL6 - r:TT T.G(J A w tt) EK Wr 	S 	 — 

(4) Nesult (attach order or explain why unavailable).  

(5) Date of decision: OCru i F 	1-7, ;O JJ  

b. (1) Narne of court 	u ,m/ej -' m- 	'CT 

(2) Nature of proceeding  	~ ~ 	'~tE-t 

(3) Issues raised. (a) SAC_ 	r -c.5 ic,t3  

(b) 

(4) Result (attach order or explain why unavailable): ) ErE4 	 -7 OU 	E&TQ YC_F_ . 

(5) Date or decision: 	 11 1 q 	ZQ 12 

c. 	For additional prior petiiiuns-, applications, or motions, provide the same information on a separate page. 

14. If any of the courts listed in number 13 held a hearing, state name of court, date of hearing, nature of hearing, and result: 

15. Explain any delay in the discovery of the claimed grounds for relief and in raising the claims in this petition. (See In re Swain (1949) 

34 Cal.2d 300, 304.) 

16. Are you presently represented by counsel? El Yes 	No 	If yes state the attorney's name and address, if known. 

17. Do you have any petition, appeal, or other matter pending in any court? 0 Yes - 	El No 	 It yes, exlMain: 

18. If this petition might lawfully have been made to a lower court, stale the circumstances justifying an application to this court 

I, the undersigned, say: I am the petitioner in this action. I declare under penally of perjury under time law,. o' tire itate of Celiforn;:: 
that the foregoing allegations and statements are True and correct, except as to matters that are stated on my iniorrnation and belief. 

arid as to those matters I believe there to he true 

v„'..i7srr« J., o, , , 21001 	 Pr-'n'rlotl FOR INI:I f 01: f 1/ HIi/A..; (;ORPU: 	 r:u,. I . . 
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CRAIG COLLINS 
ATTORNEY AT LAW 

221 North I Street 
Madera, CA 93637 

(559) 674-4696 
Fax: (559) 674-9631 

To: Court of Appeal-Fifth Appellate District 	 November 21, 2011 
From: Craig Collins 

Attorney at Law 
Re: In re Ulices Aguilar on Habeas Corpus 

Case No. F063652 

Dear Court: 

This is an informal response to the issue of my representation of Mr. Aguilar and 
attached is a declaration regarding the same. 

Issue 1. 

Mr. Aguilar alleges I was ineffective for "... failing to move to discharge that 
juror." 

On voir dire, Juror #9 indicated that she had family member(s) that were involved 
in gangs. I and Mr. Aguilar discussed that we felt that the juror's gang involved family 
member(s) were likely in the Norteno gang. 'Mr. Aguilar was said to be part of the rival 
Sureno gang. The actual shooter, as well as the victim in this case, were Nortenos. This 
was defense's theory of the case. The prosecution claimed the shooter to be a Norteno 
turned Sureno. I asked Mr. Aguilar if he felt that since juror #9 had these gang ties, 
would she be more apt to acquit, as the reputation of gangs is to stay out of prosecution or 
court proceedings. In other words, I asked if this juror would simply decline to convict 
based on our knowledge of gang culture. Mr. Aguilar and I discussed this, and we 
decided to leave her on the panel at that point as a strategic decision. 

In the middle of trial, this same juror advised the court that she knew a Norteno 
gang member who was an ancillary subject in the people's prosecution of the alleged 
gang enhancement. The court inquired as to the effect of this relationship on her ability 
to stand as a juror in the case. I asked the judge twice on the record if I could ask her 
questions myself. The first time I was ignored, the second time Judge Hicks asked me to 
approach. I advised I wanted to ask questions, Judge Hicks responded that she could be 
fair and he would ask her the questions again. Based on this refusal and the court's 
implication, as well as the answers of the juror, I felt that a motion to dismiss this juror 
was futile, yet important to preserve the issue in my motion for a new trial. (And appeal) 
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This is also true in regards to the tattoo and the supposed gang music overheard in 
the hallway of the courthouse. I thought that the tattoo and the music should be brought 
to the court's attention, but I felt I did not have enough evidence to support this claim. 
Moreover, I was told initially by Luis Aguilar that he did not want to testify regarding 
this. It was clear that Judge Hicks saw no merit to this as I brought it to his attention. 
Upon the motion for a new trial, I declared under penalty of peijury that I had 
information that the juror was playing gang music in the hallway. The motion was denied 
and further testimony was not required from the judge. 

Issue 2 

Mr. Aguilar further contends I was ineffective for not laying a proper foundation 
in terms of a timeline regarding the relationship of Abel Vasquez and juror #3 regarding 
Mr. Vasquez's gang ties. I alleged in my motion for a new trial that juror #3 sought 
advice from her boyfriend Abel Vasquez (who was incarcerated in adjacent cell of Mr. 
Aguilar) on what verdict to vote. At the motion, Mr. Vasquez authenticated photos of 
him and juror #3 wearing red clothing. Moreover, I was established that Mr. Vasquez 
was living in a cell adjacent to Mr. Aguilar at the time of deliberation and was asked by 
juror #3 (his girlfriend) whether or not to vote guilty or not guilty. I believe Vasquez also 
testified regarding his gang ties (Norteno). There was no evidence by the people that 
Vasquez was not a Norteno during the trial or otherwise. Without the transcript, the 
details can be difficult to recall, but I was satisfied that the specific issues regarding juror 
misconduct were presented the day Mr. Vasquez testified. 

* It should be noted that I petitioned the court to disclose juror #3's contact information 
to further pursue these issues, but this was denied and I was ordered to have no contact 
with the juror by Judge Hicks. 

Please let me know if this Court requires any additional information or 
clarification in this matter. 

Sincerely, ~l 

1I /: 
Craig Collins 
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DECLARATION 

I, CRAIG COLLINS, do hereby declare: 

1. I was the trial attorney of record for Petitioner Ulices Aguilar in the present case 
F063652. 

2. The decision to initially keep juror #9 was a strategic decision that was discussed 
beforehand with Mr. Aguilar. 

3. During the trial, I was not allowed to ask juror #9 regarding her knowledge of a 
gang member involved in the People's case. 

4. Because of this,.and the answers juror #9 provided, I did not feel a motion to 
remove the juror would be granted. 

5. The evidence presented regarding juror #3 and misconduct fulfilled strategy of 
showing that the juror committed misconduct. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 
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PROOF OF SERVICE 

Declaration of Service by Mail 

1, 	C.s 	c- i _"- ca. 	 , declare that I am over the age of 

_ 	__ __Eighteen (18) and that I (am/am not) a part t~ o this action. On jNN ~~NY~ ,/ 2 ,20 ( , 

I deposited a copy of the following document (s): 

I -G-P Li; -ro C i t. 	y i f 4tr 2 	iJ 

.-x g 

in a sealed envelope with the postage prepaid into the United States mail outlet via an 
authorized California Department of Corrections and Rehabilitation employee at 
Ironwood State Prison, in Riverside County, Blythe California, and addressed as follows: 

Cov(L~ 	
G~~c r- 

~ ire 
 S 

bTAt e Cdr= G/~l.i f G( i A 
Ft i— \ PpP 	phi (2'c5T 
212.1 v 	A & - 

'x) f CA. C f72t 

I declare under penalty of perjury by the laws of the State of California that the foregoing 
is true and correct (pursuant to 28 USCA 1746 (2) ). 

Date: J~~u 
	L/ CnZ 
	

Signature: VLiCCCiv~l_I~~ 

 '¼.-i ' 	o  

22t 	t- 1 s -, -S 
►✓1 t~0~ ¢ / 

 

C-A. 2(o2 fl 
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PROOF OF SERVICE 

Declaration of Service by Mail 

I, ULrs Io LA 	 , declare that I am over the age of 

Eighteen_.( &)_and that I (am/am not) a_party_ tothis_action. QnM4II 	,20 12 

I deposited a copy of the following document (s): 

1 z T c~t~1 ~vt2 Ui 	0 TV-1 t-~ ~U SUS 

LS O~ F 

in a sealed envelope with the postage prepaid into the United States mail outlet via an 
authorized California Department of Corrections and Rehabilitation employee at 
Ironwood State Prison, in Riverside County, Blythe California, and addressed as follows: 

Lpfo'Exl & 0ou 1017— 0 F 0~lsR~t?N 

35c (\L5rE 5T. 

I declare under penalty of perjury by the laws of the State of California that the foregoing 
is true and correct (pursuant to 28 USCA 1746 (2) ). 

Date: 	5 
	

Signature: 

U,{L'GF_ 5 AUTL.Af, 

.a 
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ring a bell about this particular case? A lot of the 

witnesses in here are going to be police officers, 

sheriff's department generally. And I'm going to 

instruct you that police officers' credibility, it's 

called, or believability, is governed by exactly the 

same standards as any other witness. And I'll give a 

jury instruction about how you judge the credibility of 

witnesses. 

Is there any of you who because of some 

feelings for or against police officers would not be 

able to judge their testimony by the same standard as 

And you've heard from the opening 

statements that the underlying offense here was 

committed with a gun. Some people have very strong 

feelings about that. Even though Mr. Aguilar is not --

there's no dispute, there's no claim that he pulled the 

trigger. That's not the issue. 

But is there anybody here that just 

because this involved the use of a gun has such strong 

feelings that they would be unable to follow the law as 

~I give it to you? No response to that. 

Another issue up here. You heard that 

there's an allegation that this was, I'll say, 

gang-related. There's some technical requirements for 

that, which you'll hear more about that later. Is 

TAMMY A. WARREN, CSR #6047, RMR, CRR 
Tulare County Superior Court A287



138 

1 there anybody here who -- and I'm going to get right 

2 down to it. And don't be ashamed. We had people this 

3 morning admitted they had been in gangs. Is there 

4 anybody here, either yourself or close friends or 

5 relatives have been or are in a street gang? Okay. 

6 Ms. Rodriguez. 

	

7 
	

PROSPECTIVE JUROR NO. 16: 	Uh huh? 

	

8 
	

THE COURT: How close is this person to you? 

	

9 
	

PROSPECTIVE JUROR NO. 16: 	Cousin. 

	

10 
	

THE COURT: Cousin. And is this in Tulare 

11 County? 

	

12 
	

PROSPECTIVE JUROR NO. 16: 	Yes. 

	

13 
	

THE COURT: Is there anything about that that 

14 would make it difficult for you to be impartial to both 

15 sides here? 

	

16 
	

PROSPECTIVE JUROR NO. 16: 	Not necessarily 

17 impartial, no. 

	

18 
	

THE COURT: Beg your pardon. 

	

19 
	

PROSPECTIVE JUROR NO. 16: Not impartial, no. 

20 I wouldn't be impartial. I'd just have some -- I'm 

21 aware of some background knowledge of what goes on in 

22 some particular gangs. 

	

23 
	

THE COURT: All right. Now you're going to 

24 find one thing. This was in Pixley. And the gangs in 

25 question are north and south, Norteno, Sureno. And I'm 

26 going to tell you that the evidence is going to be that 
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1 they're not necessarily the same structure and 

2 otherwise as Norteno and Sureno, for instance, gangs in 

3 Visalia and around the area. Does that make a 

4 difference to you? 

5 
	

PROSPECTIVE JUROR NO. 16: 	A little. 

6 
	

THE COURT: Because the real question is, to 

7 tie back to what I said before, what we don't want is 

8 somebody who goes into the jury room and says, well, I 

9 know some stuff that they didn't tell and I'm gonna use 

10 that to decide the case. We want somebody who, if they 

11 do know that, is going to wall it off and decide the 

12 case just based on what you heard on the witness stand. 

13 Will you be able to wall it off and decide it based 

14 just on what was heard on the witness stand? 

15 
	

PROSPECTIVE JUROR NO. 16: 	Probably not. 

16 
	

THE COURT: Probably not. Okay. Counsel, 

17 any problem? 

18 
	

MR. UNDERWOOD: No, Your Honor. 

19 
	

MR. COLLINS: Submit it. 

20 
	

THE COURT: Okay. I'll go ahead and excuse 

21 you. You need to go back to the Jury Assembly Room for 

22 possible reassignment. Call the next one please. 

23 
	

THE CLERK: Badge number 773832, Barbara Joan 

24 Melton, MELTON. 

25 
	

THE COURT: Ms. Melton, any of the questions 

26 we've asked so far that you'd like to respond to? 
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1 
	

PROSPECTIVE JUROR NO. 16: 	No. 

2 
	

THE COURT: Anybody else with -- on the gang 

3 question? 

4 
	

PROSPECTIVE JUROR NO. 9: 	I have a family 

5 member that's involved in it, but I don't -- I stay 

6 away. It doesn't bother my mind at all. I'm not 

7 involved, and I don't care to be. So I just wanted to 

8 let you know that I do have family members. 

9 
	

THE COURT: That's what we're trying to find 

10 out. So you'll be able to decide this case on the 

11 evidence in this case? 

12 
	

PROSPECTIVE JUROR NO. 9: 	Yes. It doesn't 

13 bother me. 

14 
	

THE COURT: Thank you. That's (Juror No. 9), 

15 juror number nine. Anybody else on that issue? 

16 
	

Has anybody been, yourselves or close 

17 friends or relatives, been the victim of a violent 

18 crime? Okay. Mr. Arechiga? 

19 
	

PROSPECTIVE JUROR NO. 17: Yes, sir. My 

20 nephew was beat up by gang members. 

21 
	

THE COURT: How long ago was that? 

22 
	

PROSPECTIVE JUROR NO. 17: About 20 years 

23 ago. 

24 
	

THE COURT: 20 years ago. Will you be able 

25 to put that aside and decide this case on the facts of 

26 this case? 
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1 
	

And (Juror No. 9), can you just hang 

2 around for a second. 

	

3 
	

(Whereupon, the following proceedings 

4 were had outside the presence of the jury, to wit:) 

	

5 
	

THE COURT: Still on the record out of the 

6 presence of the jurors, everyone except juror number 

7 nine. And you passed us a note to the effect that 

8 lyou -- 

	

9 
	

JUROR NO. 9: If it's the same Alex Sanchez 

10 from Tulare that shot himself, that's the Alex I'm 

	

11 
	

talking about. 	I don't know if it's Alex from Pixley, 

12 but I only know one Alex Sanchez, and I know he passed 

13 away around that time. So that's why I thought I 

14 should let you know that. I lived with him at the 

15 time. I was dating his brother. He was like my little 

16 brother. 

	

17 
	

THE COURT: Anybody know? 

	

18 
	

MR. COLLINS: It's the same one. 

	

19 
	

THE COURT: It is the same one. 

	

20 
	

MR. COLLINS: My impression is that what I 

21 read the guy was upset at his girlfriend or something. 

	

22 
	

JUROR NO. 9: Right. 

	

23 
	

MR. COLLINS: Then he killed himself. 

	

24 
	

JUROR NO. 9: Right. Right. 

	

25 
	

THE COURT: This was just, I think I can say, 

26 for the purpose of indicating will be tied together 
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1 later that poster that you saw. 

	

2 
	

JUROR NO. 9: The what? 

	

3 
	

THE COURT: The poster you saw that had that 

4 in it. 

	

5 
	

JUROR NO. 9: Right, that said, "In Memory of 

6 I Alex". 

	

7 
	

THE COURT: It had to do with -- I think it's 

8 going to be used later for part of the expert's 

9 opinion. 

	

10 
	

MR. UNDERWOOD: That's what it's going 

11 toward, gang enhancement, yes. 

	

12 
	

THE COURT: Right. 

	

13 
	

JUROR NO. 9: I just thought -- I felt I 

14 should let you know because I didn't want to get in 

15 trouble. 

	

16 
	

THE COURT: I appreciate it. 

	

17 
	

MR. COLLINS: Can I ask her? 

	

18 
	

THE COURT: Is that going to affect your 

19 ability to sit fairly in this case in any way? 

	

20 
	

JUROR NO. 9: If it doesn't have nothing to 

21 do with him, no. 

	

22 
	

THE COURT: It doesn't. 

	

23 
	

JUROR NO. 9: If it doesn't, then no. 

	

24 
	

THE COURT: Doesn't have a thing to do with 

25 him. 

	

26 
	

MR. COLLINS: Can I ask her some questions? 
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1 
	

THE COURT: Well, why don't you approach and 

2 see what you want to ask. 

	

3 
	

(Off the record discussion.) 

	

4 
	

THE COURT: The fact that he was 

5 Norteno-associated and defendant here may be 

6 Sureno-associated, is that going to affect your ability 

7 to be fair in this? 

	

8 
	

JUROR NO. 9: Maybe a little bit. 

	

9 
	

THE COURT: Well -- 

	

10 
	

JUROR NO. 9: I'm not saying that -- I still 

11 have to see everything, so I can't say -- 

	

12 
	

THE COURT: That's what we're asking. 

	

13 
	

JUROR NO. 9: No. 

	

14 
	

THE COURT: You could see the evidence and 

15 decide this based on the evidence? 

	

16 
	

JUROR NO. 9: Like, okay, put it this way. 

17 Right now I can't say he's guilty or not guilty. Just 

18 because he's a Sureno, that doesn't have nothing to do 

19 with me. I don't claim. My family does, but that has 

20 nothing to do with me. 

	

21 
	

THE COURT: What you disclosed before. 

	

22 
	

JUROR NO. 9: Right. 

	

23 
	

THE COURT: That's all we want to know. 

24 You're not going to say -- 

	

25 
	

JUROR NO. 9: Because he -- 

	

26 
	

THE COURT: Because he's a Sureno, therefore, 
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1 I'm not going -- 

	

2 
	

JUROR NO. 9: I don't claim, so I don't care 

3 about that. 

	

4 
	

THE COURT: All right. Thank you very much. 

5 And we'll see you back Monday. 

	

6 
	

THE BAILIFF: Tuesday. 

	

7 
	

THE COURT: Tuesday. Thank you. Have a good 

8 Iweekend. 

	

9 
	

JUROR NO. 9: You too. 

	

10 
	

THE COURT: Anything we need to cover before 

11 Tuesday? 

	

12 
	

MR. UNDERWOOD: Not from the People. 

	

13 
	

THE COURT: At some point I'm going to need 

14 to get jury instructions because, remember, I make you 

15 do the work on those. You do have a set from the last 

16 time. Do you have an extra set from last time? 

	

17 
	

MR. UNDERWOOD: You want a fresh one, because 

18 they're in an envelope in one of the boxes I saw. I 

19 can do a fresh one. 

	

20 
	

THE COURT: Yeah. We need to do a fresh one. 

21 But I mean in terms of getting the same ones and 

22 adapting them. The only difference -- 

	

23 
	

MR. UNDERWOOD: It's never easy. We change 

24 software every six months because every one we try is a 

25 mess to work with. 	But I'll just -- it's not a 

26 problem. 
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1 
	

April 1, 2008 

	

2 
	

THE COURT: We're on the record in chambers, 

3 out of the presence of the other jurors, except for 

4 Juror Number Five, (Juror No. 5) who gave us a note 

5 that basically says that leaving court on Thursday he 

6 recognized a gentleman coming into the courtroom. "Put 

7 two and two together, recalled where I had seen him. I 

8 went to school with Gary Hunt. Didn't recognize the 

9 name. He was a year ahead of me. We hung out a little 

10 at school only. Haven't seen him since graduated in 

11 1994." Does know his brother Pat. Hung out together 

12 and worked together through the early '90's. 

	

13 
	

I think Detective Hunt, if I recall, is 

14 just going to testify to statements that he took. 

15 Those statements were all recorded. 

	

16 
	

MR. UNDERWOOD: Really just one. 

	

17 
	

THE COURT: It was recorded? 

	

18 
	

MR. UNDERWOOD: (Nods head.) 

	

19 
	

THE COURT: Is this going to affect your 

20 ability to judge his testimony by the same standards as 

21 anybody else? 

	

22 
	

JUROR NO. 9: No. 

	

23 
	

THE COURT: That's all we need to know. 

	

24 
	

JUROR NO. 9: I just didn't want any problems 

	

25 
	

THE COURT: Very good. 

	

26 
	

MR. COLLINS: Judge, I can I bring up 
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1 something. 

	

2 
	

THE COURT: Yeah. Go ahead. Yes, sir. 

	

3 
	

MR. COLLINS: I don't want to sound 

4 complaining or anything, but -- 

	

5 
	

THE COURT: Oh, go ahead. 

	

6 
	

MR. COLLINS: I'm not complaining about 

	

7 
	

anybody. Luis Aguilar, who is Ulises '' brother, 

8 advised me that the female juror who knew the Norteno 

9 in the Memorial thing has like a gang tattoo and, was in 

10 the hallway playing on her phone rap music that was 

11 Norteno rap music, making derogatory terms to Surenos 

12 calling them Sur rattas or whatever. 

	

13 
	

THE COURT: The rap music was or she was? 

	

14 
	

MR. COLLINS: The music she was listening to. 

15 And I heard her playing music, but I wasn't paying 

16 attention to it. And I myself did see that she has a 

17 big red star tattooed on her neck. And I just wanted 

18 to bring it to Court's attention so that the Court 

19 could deal with it how he sees proper. 

	

20 
	

THE COURT: Well, what do you suggest? We've 

21 already talked to her. 

	

22 
	

MR. COLLINS: Yeah. And I remember what she 

23 said. I just -- I wanted to just maybe follow-up. I 

24 don't know if it's too late in the game to just ask her 

25 if, you know, if she sides one side or anything like 

26 that. She had mentioned that she has family that were 
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1 gangs, and that she knew that person. But it was never 

2 really brought up that if her family's, you know -- if 

3 she would tend to side with a gang or be biased against 

4 my client because he's in a rival gang. 

	

5 
	

THE COURT: I think I asked her that 

6 I directly. 

	

7 
	

MR. COLLINS: Okay. 

	

8 
	

THE COURT: At the last session. I'll get 

9 the court reporter to check that over lunch. 

	

10 
	

MR. COLLINS: Okay. 

	

11 
	

THE COURT: Look at it. 

	

12 
	

MR. COLLINS: However you see proper. I'm 

13 not trying to -- 

	

14 
	

THE COURT: No. That's appropriate. What's 

15 a red star? That's a new one on me. 

	

16 
	

MR. COLLINS: 	It's a North Star. 	It's called 

17 like the North Star, and it's in red. 

	

18 
	

MR. UNDERWOOD: Dilbeck talked about it at 

19 the last trial when he was looking at some of those 

20 things about the stars. It's in the transcript of the 

21 last trial. That north, North Star, I don't know. 

	

22 
	

MR. COLLINS: Yeah. 

	

23 
	

MR. UNDERWOOD: The constellation they're 

24 referring to. 

	

25 
	

MR. COLLINS: Something like that. But 

26 basically North Star, and it's in red. Apparently his 
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1 witness Ramon Pulido had seen that underneath it. It 

2 had some writing with a big N on it, something like 

3 that. 

	

4 
	

THE COURT: Okay. 

	

5 
	

MR. UNDERWOOD: On her? 

	

6 
	

MR. COLLINS: Yeah. 

	

7 
	

MR. UNDERWOOD: When are these guys seeing 

8 this stuff? 

	

9 
	

MR. COLLINS: Apparently in the hallway. 

10 Because I saw her when I was -- I distanced myself -- 

	

11 
	

THE COURT: I got one question. What are 

12 they doing close enough to the jurors to be able to see 

13 that? 

	

14 
	

MR. COLLINS: I think if they were -- I don't 

15 know -- I didn't talk to Mr. Pulido who noticed that. 

16 I saw the star on the neck. But earlier I distanced 

17 myself way on the far end, and she was blasting the 

18 music on her phone, rap music. And I wasn't paying 

19 attention. 	I was reading. But -- 

20 
	

THE COURT: Well, maybe you can check after 

21 we adjourn. It shouldn't be that hard to find. It was 

22 the time when we were questioning her after she had 

23 passed us the note to the effect that she was living in 

24 the same household with the fellow that was the subject 

25 of the memorial service. I think I asked her a direct 

26 question about would one -- north versus south cause 
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1 Iyou to -- 

	

2 
	

MR. COLLINS: Okay. 

	

3 
	

THE COURT: I think we got a direct answer to 

4 the question. So let's check that out and then we'll 

5 take it up after that. 

	

6 
	

MR. COLLINS: Okay. Thank you. 

	

7 
	

THE COURT: Okay. 

	

8 
	

(Whereupon, the following proceedings 

9 were had in open court, to wit:) 

	

10 
	

THE COURT: Good morning. Everybody made it 

11 over the holidays. The twelve jurors are present. The 

12 three alternates are present. You may proceed. 

	

13 
	

MR. UNDERWOOD: People will call Guillermo 

14 IMaldonado. 

	

15 
	

GUILLERMO MALDONADO, 

	

16 
	

Produced as a witness on behalf of 

	

17 
	

the People, having been first duly 

	

18 
	

sworn, testified as follows: 

	

19 
	

THE COURT: Good morning. 

	

20 
	

THE WITNESS: Morning. 

	

21 
	

THE COURT: Tell us your name please and 

22 spell your last name for the record. 

	

23 
	

THE WITNESS: Guillermo Maldonado. 

24 MALDONADO. 

	

25 
	

THE COURT: Thank you. Go ahead. 

26 
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1 	 MR. COLLINS: I can't take a court ex 

2 and go to the -- make a copy of it. 

	

3 	 THE COURT: That's the problem. If y 

4 to play a tape, you gotta give the jurors a transcript. 

	

5 	 MR. COLLINS: I have one and I can make 

	

6 	copies. 	It's what I used last time. 

	

7 	 THE COURT: Okay. And will Counsel approach. 

	

8 	 (Off the record discussion.) 

	

9 	 THE COURT: I want to make sure to the 

10 members of Mr. Aguilar's family, you are not to -- and 

11 I'm making this a court order. You're not to talk to 

12 any of the witnesses in this case. You're to stay away 

13 from them. You're not to talk to any of the jurors. 

14 You're to stay away from them. You all understand 

15 that? And tell other members who are here too. Okay. 

	

16 	 (Recess taken.) 

	

17 	 (Whereupon, the following proceedings 

18 were had outside the presence of the jury, to wit:) 

	

19 	 THE COURT: She was directly asked, "Just 

20 because he was Sureno that doesn't have nothing to do 

	

21 	with me. 	I don't claim." 

	

22 	 MR. COLLINS: Okay. 

	

23 	 THE COURT: "The family does." And I asked 

24 specifically, "The fact that he's a Norteno, is that 

25 going to affect your ability?" At first she said, 

26 "Maybe a little bit." Then she backs off and says, 
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1 "I'm not saying that. I still have to see everything." 

2 "That's what we're asking. You could see the evidence, 

3 decide it based on the evidence?" "I don't claim." 

.4 Then she says later, "Because he's a Sureno, 

5 therefore --" "I don't claim so I don't care about 

6 that." 

	

7 
	

MR. COLLINS: Okay. 

	

8 
	

THE COURT: So I think that's covered. Okay. 

9 Let's bring the jury in. 

	

10 
	

(Whereupon, the following proceedings were 

11 had in open court, to wit:) 

	

12 
	

THE COURT: Good afternoon. We're back in 

13 session. All 12 members of the jury are present. 

14 Three alternates are present. You may proceed. 

15 BY MR. UNDERWOOD: 

	

16 
	

Q. 	Sergeant Hunt, just a couple follow-ups. 

17 Somewhere in the cross-examination the subject of Larry 

18 having seen the rifle before came up. Was it your 

19 understanding that he had seen it that night or 

20 sometime previously was why you were asking him? 

	

21 
	

A. 	My understanding was that Larry saw it 

22 that night. 

	

23 
	

Q. 	Showing you a couple of -- 

	

24 
	

MR. COLLINS: Judge, before he asks the next. 

25 question, I'd ask for a admonishment that that's 

26 obviously not offered for the truth of the matter 
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r 

	

1 	 a. Juror #9 Committed Misconduct by Failing to Disclose Facts Known 

	

2 	 to Her Before Trial, and by Violating the Presumption ofInnocence 

	

3 
	

Any time during a trial, if a sitting juror loses the ability to render a fair and 
4 unbiased verdict, she can be dismissed from the case. (People v. Thomas (2d Dist. 

	

5 
	

1990) 218 Cal.App.3d 1477, 1484-1485.) In People v. Thomas, supra, 218 

	

6 
	

Cal.App.3d at p. 1485, a juror was found not truthful during voir dire with regard 

	

7 
	

to her prejudice against police officers and was dismissed for cause. 

	

8 
	

Here, Juror number 9, sent a note to the court stating that she had knowledgf 

	

9 	of Alex Sanchez, whose death and funeral were used in proving gang affiliation. 

	

10 
	

(RTA, pp. 1-2.) Counsel for the defense attempted to voir dire the Juror number 9 

	

11 
	

but was denied the request. (RTA, pp. 2-3.) During the Court's voir dire, Juror 

	

12 	number 9 stated, "[r]ight now I can't say he's guilty or not guilty ... [j]ust because 
13 he's a Sureno ...." (RTA, p. 3, ins. 18-22.) 

	

14 
	

Juror number 9 demonstrated her bias against Mr. Aguilar because of 

	

15 	alleged gang affiliation. She denied the presumption of innocence because of the 

	

16 	gang affiliation. Furthermore, and most damaging, Juror number 9 failed to 

	

17 
	

disclose the Court that she herself had a gang affiliation, and despite evidence to 

	

18 
	

the contrary, continued to deny gang affiliation upon the Court's subsequent voir 
19 dire. (See RTA, p. 3, lns. 19-22.) Juror number 9 harbored an obvious bias towan 

	

20 
	

Mr. Aguilar, that in light of all circumstances, merited her dismissal from the jury 

	

21 	at the time she sent the note to the Court. Finally, counsel for Mr. Aguilar was 

	

22 
	

denied an opportunity to question the juror on her possible bias. 
23 

	

24 
	

b. Juror #9 Violated The Separation Admonition And Considered 

	

25 
	

Evidence Not Heard During Trial 

	

26 
	

Violating the separation admonition is serious juror misconduct. (Pen. 
27 Code, § 1122; In re Hitchings (1993) 6 Cal.4th 97, 118.) Communicating with a 
28 third party about the case is misconduct. (People v. Lee (1974) 38 Cal.App.3d 749. 
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1 
	

DECLARATION OF CRAIG COLLINS 
2 

	

3 
	

I, Craig Collins, am the attorney for ULISES AGUILAR in this matter and it 

	

4 	called upon to testify, I could and would testify to the following: 

	

5 
	

1. During trial on this matter, juror.number 9 	 played Norteno 

	

6 	 rap in front of fellow jurors and the defendant' family in the courthouse 

	

7 
	

hallway. 

	

8 
	

2. Juror number 9 had a red star tattoo and wore stars throughout trial 

	

9 
	

indicative of Norteno gang affiliation. 

	

10 
	

3. Juror number 9 stated she lived with a deceased Norteno gang member Alex 

	

II 
	

Sanchez. 

	

12 
	

4. The defendant is Sureno affiliated and the victim was a Norteno gang 

	

13 	 member. 

	

14 
	

5. On or about October 16, 2008, my investigator located Abel Vasquez. 

	

15 
	

6. I have an appointment to interview him where he is incarcerated. 

	

16 
	

I declare under penalty of perjury that the foregoing is trujand correct. Thi; 

	

17 
	

declaration was executed on October 24, 2008, at Madera, Ca ' rnia. 
18 

19 

20 

21 

22 
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27 
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a 
DECLARATION OF CRAIG COLLINS 

	

3 
	

I, Craig Collins, am the attorney for ULISES AGUILAR in this matter and if 

	

4 	called upon to testify, I could and would testify to the following: 

	

5 
	

1. During trial on this matter, juror.number 9, 	 played Norteno 

	

6 	 rap in front of fellow jurors and the defendant' family in the courthouse 

	

7 
	

hallway. 

	

8 
	

2. Juror number 9 had a red star tattoo and wore stars throughout trial 

	

9 
	

indicative of Norteno gang affiliation. 

	

10 
	

3. Juror number 9 stated she lived with a deceased Norteno gang member Alex 

	

11 
	

Sanchez. 

	

12 
	

4. The defendant is Sureno affiliated and the victim was a Norteno gang 

	

13 	 member. 

	

14 
	

5. On or about October 16, 2008, my investigator located Abel Vasquez. 

	

15 
	

6. I have an appointment to interview him where he is incarcerated. 

	

16 
	

I declare under penalty of perjury that the foregoing is true and correct. This 

	

17 
	

declaration was executed on October 24, 2008, at Madera, California. 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF TULARE 

DEPARTMENT 10 	 HON. LLOYD L. HICKS,JUDGE 

THE PEOPLE OF THE STATE 	) 
OF CALIFORNIA, 	 ) 

Plaintiff, 	) 

vs. 	 ) 

ULISCES AGUILAR, 	 ) 

Defendant. 	) 

Visalia, California 

NO. VCF 127019 E 

March 27, 2008 

REPORTER'S PARTIAL TRANSCRIPT 

APPEARANCES: 

For the Plaintiff: PHILLIP CLINE 
DISTRICT ATTORNEY 
BY: DANIEL UNDERWOOD, DEPUTY 
County Civic Center, Rm 224 
Visalia, CA 93291 

For the Defendant: CHRIS COLLINS 
ATTORNEY AT LAW 
210 South "D" Street 
Madera, CA 93638 
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L 	 March 27, 2008 

PARTIAL TRANSCRIPT. 

(Whereupon, the following proceedings 

L were had outside the presence of the jury, to wit:) 

THE COURT: Still on the record out of the 

E presence of the jurors, everyone except juror number 

7 nine. And you passed us a note to the effect that 

8 you -- 

	

9 
	

JUROR NO. 9: If it's the same Alex Sanchez 

10 from Tulare that shot himself, that's the Alex I'm 

11 talking about. I don't know if it's Alex from Pixley, 

12 but I only know one Alex Sanchez, and I know he passed 

13 away around that time. So that's why I thought I 

14 should let you know that. I lived with him at the 

15 time. I was dating his brother. He was like my little 

16 brother. 

	

17 
	

THE COURT: Anybody know? 

	

18 
	

MR. COLLINS: It's the same one. 

	

19 
	

THE COURT: It is the same one. 

	

20 
	

MR. COLLINS: My impression is that what I 

21 read the guy was upset at his girlfriend or something. 

	

22 
	

JUROR NO. 9: Right. 

	

23 
	

MR. COLLINS: Then he killed himself. 

	

24 
	

JUROR NO. 9: Right. Right. 

25 
	

THE COURT: This was just, I think I can say, 
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1 for the purpose of indicating will be tied together 

later that poster that you saw. 

3 	 JUROR NO. 9: The what? 

I 	 THE COURT: The poster you saw that had that 

in it. 

JUROR NO. 9: Right, that said, "In Memory of 

Alex" 

C 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 25 

THE COURT: It had to do with -- I think it's 

going to be used later for part of the expert's 

opinion. 

MR. UNDERWOOD: That's what it's going 

toward, gang enhancement, yes. 

THE COURT: Right. 

JUROR NO. 9: I just thought -- I felt I 

should let you know because I didn't want to get in 

trouble. 

THE COURT: I appreciate it. 

MR. COLLINS: Can I ask her? 

THE COURT: Is that going to affect your 

ability to sit fairly in this case in any way? 

JUROR NO. 9: If it doesn't have nothing to 

do with him, no. 

THE COURT: It doesn't. 

JUROR NO. 9: If it doesn't, then no. 

THE COURT: Doesn't have a thing to do with 
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1 

11  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 him. 

2 	 MR. COLLINS: Can I ask her some questions? 

3 	 THE COURT: Well, why don't you approach and 

4 see what you want to ask. 

5 	 (Off the record discussion.) 

5 	 THE COURT: The fact that he was 

7 Norteno-associated and defendant here may be 

Sureno-associated, is that going to affect your ability 

9 to be fair in this? 

0 	 JUROR NO. 9: Maybe a little bit. 

THE COURT: Well -- 

JUROR NO. 9: I'm not saying that -- I still 

have to see everything, so I can't say -- 

THE COURT: That's what we're asking. 

JUROR NO. 9: No. 

THE COURT: You could see the evidence and 

decide this based on the evidence? 

JUROR NO. 9: Like, okay, put it this way. 

Right now I can't say he's guilty or not guilty. Just 

because he's a Sureno, that doesn't have nothing to do 

with me. I don't claim. My family does, but that has 

nothing to do with me. 

THE COURT: What you disclosed before? 

JUROR NO. 9: Right. 

THE COURT: That's all we want to know. 
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1 You're not going to say -- 

2 	 JUROR NO. 9: Because he -- 

3 	 THE COURT: Because he's a Sureno, therefore, 

4 I'm not going -- 

5 	 JUROR NO. 9: I don't claim, so I don't care 

6 about that. 

7 	 THE COURT: All right. Thank you very much. 

8 And we'll see you back Monday. 

	

9 	 THE BAILIFF: Tuesday. 

	

10 	 THE COURT: Tuesday. Thank you. Have a good 

11 weekend. 

	

12 	 JUROR NO. 9: You too. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 STATE OF CALIFORNIA.) 

2 ) 	ss. 

3 COUNTY OF TULARE 	) 

4 

5 I, 	TAMMY A. 	WARREN, 	an Official 

6 Certified Shorthand Reporter of the Superior Court of 

7 the State of California, 	do hereby certify: 

8 That the foregoing action was taken down 

9 in stenographic shorthand writing and thereafter 

10 transcribed into typewriting, 	pages 1 through 5, 	and 

11 that 	the foregoing transcript constitutes 	a full, 	true, 

12 and correct 	transcript of said proceedings. 

13 Dated: 	08/05/2008. 

14 
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16 

17 

18 

TAMMY A.()WARREN, CSR #6047 
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IN THE UNITED STATES DISTRICT COURT 

	

9 
	

FOR THE EASTERN DISTRICT OF CALIFORNIA 

10 

11 

12 
ULICES AGUILAR, 	 1:1 2-cv-0 1 547-LJO-JLT 

13 
Petitioner, 

14 
V. 

15 

	

16 
	

MATTHEW CATE, Secretary, CDCR, 

	

17 
	

Respondent. 

18 

	

19 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF TULARE 

HON. LlOYD HICKS, JUDGE 
DEPARTMENT 10 

THE PEOPLE OF THE STATE 
OF CALIFORNIA, 

Plaintiff, 

vs. 	 NO. VCF127019 

ULISES AGUILAR, 

Defendant. 

Visalia, California 	 January 9, 2009 

REPORTER'S TRANSCRIPT OF 

MOTION FOR NEW TRIAL HEARING 

APPEARANCES: 

For the Plaintiff: PHILLIP CLINE 
DISTRICT ATTORNEY 
BY: DAN UNDERWOOD, Deputy 
County Civic Center, Rm 224 
Visalia, CA 93291 

For the Defendant: ATTORNEY AT LAW 
BY: CRAIG COLLINS, Esq. 
221 North "I" Street 
Madera, CA 93637 
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why I say "misled," perhaps if it was Miguel Cisneros' 

trial, or something of that nature, the threat 

wouldn't be as bad, but when you're talking about a 

case -- and I think Mr. Underwood will agree about 

this -- that's not a clear-cut case, we learned that 

the first time we tried it, is that all this whole 

trial with everything on both trials is whether 

or not -- two things, he knew that Maloney was going 

to get shot, and, two, he intended and actually in 

fact helped him do it. And when you start saying that 

and saying, "Well, Collins didn't do anything to the 

evidence," then it's putting the burden on me. 

I think the other points in term of the 

other juror and things like that, I'm going to submit 

on that. I requested -- Juror Number 9, I believe, it 

was a Hispanic female juror, she said that -- there's 

an exhibit of a rest in piece, Nortenos unite, wear 

red and where black, and she lived with a guy, I 

asked -- and it's on the record, too -- I said, "Can I 

ask her, and you said -- you, meaning the Court, asked 

me to approach and asked what I was going to say and 

then the Court asked. 

Finally, again, I think we need to look 

at this in term of what the risk is. I mean, 

basically my client is about to get 40 years to life, 

which means he's going to spend the rest of his life 
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in jail. When we hear this testimony of a guy I never 

met before says "I was here from April 2nd," so it had 

to have been from April 2nd, because then he served a 

parole violation, and the juror called him asking his 

opinion and he says basically, "Well, it's like a 

rivalry type thing. I'm not affiliated now, but it's 

like a rivalry. I said, 'fuck it. Go with the 

flow. "' 

I know that we are not supposed to -- 

the fact that we are not to look into a juror's state 

of mind of why they voted in a particular way does not 

absolve anybody from juror misconduct, and moreover it 

doesn't allow the Court to just say, "Okay, well, we 

can't look at her reasoning, she would have voted 

guilty anyway, so since we can't do that there's no 

way that you can get a new trial." But it's for 

reasons like this. It's for reasons when a juror who 

takes an oath and violates that oath and asks a loved 

one an opinion about how she should vote and that 

person says that she should vote guilty -- I mean, to 

me that is a fundamental -- I mean Mr. Underwood talks 

about the halls of justice, but I mean if this is the 

hall of the justice and one of the jurors is calling a 

Norteno guy in the jail and asking him how to vote, 

and he says, "Well, it's a rivalry between me and the 

south, so vote guilty." 
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1 
	

THE COURT: Wait a minute, let's be accurate. 

2 He didn't say he said that. 

	

3 
	

MR. COLLINS: Okay. His exact words were 

	

4 
	

"It's a rivalry type thing." 

	

5 
	

THE COURT: He told her, "I don't know." 

6 Then he said he told her, "Go with the flow." And 

7 then he said, "If it was me," those are the three 

8 things that I have. 

	

9 
	

MR. COLLINS: The Court has the record, but I 

10 thought at one point he said when he was explaining to 

11 the Court about when he said to "F" it and go with the 

12 flow, I thought that's when he brought up the rivalry 

type of thing. 

THE COURT: He did not say that he told her 

15 to vote guilty. 

	

16 
	

Anything else? 

	

17 
	

MR. COLLINS: Well, I believe he did. I 

18 believe that he did tell her to vote guilty. 

	

19 
	

THE COURT: Mr. Underwood? 

	

20 
	

MR. UNDERWOOD: Just with respect to the 

21 motion for a new trial, I don't think I put it in my 

pleadings, I am basically going to submit on the 

23 pleadings filed on November 6th. I don't believe I 

24 elaborated on the standard. As I read it it's 

25 basically sixth Witkin criminal law, third edition, 

26 page 149, section 119, a, the Court first determines 
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1 if the supporting affidavits, which we have a couple 

2 of those here and also some testimony, contains 

3 admissible evidence. B, if the evidence is admissible 

4 the Court considers whether the facts established 

5 misconduct. C, if they do, the Court determines 

6 whether the misconduct was prejudicial. I kind of 

7 left that broad standard out and moved forward into a 

8 more specific standard in my pleadings in looking to 

0l whether or not some type of substantial likelihood of 

10 bias is shown with respect to juror misconduct. 

11 
	

Our position is that in this case it 

12 doesn't -- to even ask Mr. Vasquez, "Did you know 

13 anything about this case?" If anything if it was a 

14 north-south rivalry situation that he was referring 

15 to, which I believe the juror was specifically asked 

16 about by the Court in the middle of trial, and when 

17 she didn't show the Court that it would not affect her 

18 position that -- 

19 
	

THE COURT: That was a different juror. 

20 
	

MR. UNDERWOOD: Oh, I'm mistaken. 

21 
	

THE COURT: Ms. Huerta is Number 3, and the 

22 other one was Number 9. 

23 
	

MR. UNDERWOOD: That's right. With respect 

24 to the Norteno bias, I would notice also that the 

25 pictures that have been admitted are -- at least that 

26 I can see on my black and white copy -- are they with 
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1 the clerk? 

	

2 
	

THE COURT: They are right here. 

	

3 
	

MR. UNDERWOOD: I note there's a date of 

4 1/8/09, and I assume that's when counsel printed the 

5 copy of this photo. 

	

6 
	

THE COURT: But that's not when they were 

7 taken? 

	

8 
	

MR. UNDERWOOD: Right. The date of these 

9 photos, et cetera, I don't know when these photos were 

10 taken. The witness did identify them as being of him 

11 and Ms. Huerta, but when they were taken we don't 

12 know. 

	

13 
	

With respect to the prosecutorial 

14 misconduct, the main thrust of my argument is that -- 

15 I did not order the transcript, and I don't know how 

16 well the Court remembers? 

	

17 
	

THE COURT: There is a copy of it right here. 

	

18 
	

MR. UNDERWOOD: I mean the entire argument? 

	

19 
	

THE COURT: No. 

	

20 
	

MR. UNDERWOOD: The argument was directed 

21 at -- it was in rebuttal to counsel's entire 

22 argument -- and I'm just going on memory -- was really 

23 an indictment of the investigation, and then he did 

express displeasure from the law, so I don't think 

25 that was anywhere near misconduct, that was just 

26 rebuttal to his argument which was constant attack on 
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1 the detectives, their methods, what they did, how they 

2 treated people, so it was simply argument in response 

3 to that. With those comments, we'll submit it. 

	

4 
	

THE COURT: First of all, let's take up the 

5 issue of the prosecutorial misconduct. 

	

6 
	

MR. COLLINS: Judge, I apologize, but I am 

7 not sure if Mr. Underwood -- apparently he didn't 

8 write his own brief and had someone write it because 

9 that's not what his brief says. 

	

10 
	

THE COURT: What's the brief say? 

	

11 
	

MR. COLLINS: His brief says that it was in 

12 response to my not going after the cops or anything 

13 like that. It was in response to the flight 

14 instruction. But if the Court remembers, the first 

15 time, yes, I was hard on Arnold and all of those guys, 

16 but the second trial I wasn't doing that. It was a 

17 total change and shift in focus on my part on the 

18 second trial. So for him to say that, that's not 

19 true, because I didn't do that on this case on the 

20 second trial. 

	

21 
	

Besides that, Judge, I just wanted to 

22 note that I let Mr. Underwood say those comments and I 

23 don't know if it got typed down by the court reporter, 

24 but immediately when he was done, I approached and I 

25 said I object to his comments about me hating the law 

26 or not liking the law, and you said that that's noted 
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1 

2 preserve my client's rights here. 

3 
	

THE COURT: Yes, and the problem with that 

4 was there wasn't an objection during the argument. In 

5 other words, you waited too long to make it. In 

6 essence the context was it appears from both my 

7 recollection and the transcript that what 

8 Mr. Underwood was responding to what he took as your 

9 accusation that he was misrepresenting the evidence 

10 because he says, "I'm accused of giving you unreliable 

11 evidence." He says, "No, what I'm saying is 

12 undisputable." He's not saying it isn't true, he's 

13 not saying it doesn't make him guilty, he is saying 

14 that you can't believe Mr. Underwood, you can't 

15 believe Mr. Arnold. He doesn't like the law, that 

16 related to the flight. What he says is the jury 

17 instructions are the law, they don't come from me, 

18 they don't come from the police, they are the law. 

19 Well, he wants to dispute the law. He doesn't like 

20 the whole system. I suppose you could say him saying, 

21 he, Mr. Collins doesn't like the whole system is not 

22 really an appropriate comment. The question is 

23 whether it arises to the level of what can be deemed 

24 prosecutorial misconduct. In context, I find that it 

25 does not because he's not attacking you personally or 

26 impugning your integrity; he's responding to your 

A333
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arguments related to the state of the evidence. It 

also doesn't appear that what he said is attempting to 

shift the burden of proof to you. He's entitled to 

comment on what you say about the evidence in terms of 

what he says about the evidence, so now there's the 

context. So I don't see that, first of all, that it 

wasn't misconduct, and secondly that whatever there 

was from his comment that he doesn't like the system 

is not prejudicial and didn't change the outcome of 

Regarding Juror Number 9 issue and your 

argument that you weren't allowed to ask any 

questions, I did go back over that, and you had 

started out wanting to ask questions and I said, "No, 

I'll ask them," which I did. But then there was an 

opportunity for follow-up after I asked, and nobody 

requested that. So you weren't precluded from asking 

them, so there's no basis for a new trial there. 

Now, the issue of Ms. Huerta. It is 

misconduct for a juror to contact somebody else, and 

in essence ask that other person's opinion, but that's 

not the end of the story. The real question here is 

and I think the biggest problem from the defendant's 

standpoint is this was not ever reported to the Court 

until after the verdict. This was something -- and 

now we've talked about this before, Mr. Collins, you 
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1 
	

January 16, 2009 

	

2 
	

THE COURT: Good afternoon. 

	

3 
	

MR. UNDERWOOD: Afternoon. 

	

4 
	

THE COURT: We're on the record in People 

5 versus Ulises Aguilar, case number 127019. And this is 

6 the time and place for the sentencing. 

	

7 
	

Before that I did want to better state 

8 my basis for the ruling on the motion for new trial. 

	

9 
	

In reviewing that, it wasn't really coherent. 	I'll 

10 take another stab at it. 

	

11 
	

Essentially a three-step process in 

12 reviewing a motion for new trial based on juror 

13 misconduct, which is the part I want to go over. 

	

14 
	

The first is determining the 

15 admissibility of evidence of it. The second is to 

16 determine whether facts established misconduct. And 

17 third is determine whether it was prejudicial. 

	

18 
	

And here there were three allegations of 

19 misconduct. The first was as to juror number nine, 

20 allegations relating to playing Norteno rap music in 

21 the hallway. And as to that, there really was no 

22 admissible evidence that, in fact, it was Norteno rap 

23 music. There's no foundation to prove that it was. 

	

24 
	

But even if it were, it didn't establish 

25 misconduct, because juror number nine was the one who 

26 very frankly revealed her family gang connections. She 

TAMMY A. WARREN, CSR #6047, RMR, CRR 
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1 disclosed a connection with a person in a photo. She 

2 

3 

4 
	

The second allegation is as to juror 

5 number three. The first part of that was a failure to 

6 reveal a relationship with Mr. Vasquez, who at least at 

7 some point in the past, pursuant to photographs and his 

8 own testimony, was affiliated with a Norteno gang. 

All we know from the evidence was that 

10 at some point there was such a relationship. We don't 

11 know when the photos were taken. His testimony stated 

12 that he was no longer gang-affiliated. 

13 
	

So there's no basis for a finding that 

14 at the time the jury was selected that he was 

15 gang-affiliated, and, therefore, no basis for finding 

16 an intentional concealment of such a relationship. 

17 
	

Even if there were a failure to 

18 disclose, it wasn't prejudicial. The question there is 

19 whether there's a substantial likelihood of juror bias 

20 based on the failure to disclose. And based on a 

21 consideration of the entire case, I cannot so find. In 

22 fact, if she were biased, it doesn't seem likely that 

23 she would be even calling to talk to Mr. Vasquez about 

24 any indecision regarding deliberations. 

25 
	

Second issue is the discussion of the 

26 case with a nonjuror, Mr. Vasquez. The evidence did, 

TAMMY A. WARREN, CSR #6047, RMR, CRR 
Tulare County Superior Court A339



______________________________________

No. ________________________

______________________________________

IN THE

SUPREME COURT OF THE UNITED STATES

______________________________________

ULICES AGUILAR,  PETITIONER,

vs.

WARREN MONTGOMERY, RESPONDENT.
______________________________________

CERTIFICATE OF SERVICE
______________________________________

I, Carlton F. Gunn, hereby certify that on this 12th day of December, 2017,

a copy of the Petitioner’s Joint Appendix, Volume 2 of 2, was mailed postage

prepaid, to counsel for the Respondent, Deputy Attorney General Justain Riley, at

1300 I Street, Suite 215, P.O. Box 944255, Sacramento, CA 94244-2550.

Respectfully submitted,

December  12 , 2017                                    s/ Carlton F. Gunn                                
CARLTON F. GUNN     
Attorney at Law


	CertPetitionAppendix.pdf
	46 Pet for Rehrg.pdf
	CERTIFICATE OF COMPLIANCE

	15 Appellant's Opening Brief.pdf
	I.  STATEMENT OF ISSUES PRESENTED
	IV.  SUMMARY OF ARGUMENT
	V.  ARGUMENT
	VI.  CONCLUSION
	CERTIFICATE OF RELATED CASES
	CERTIFICATE OF COMPLIANCE





