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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

ULICES AGUILAR,

Petitioner,

MATTHEW CATE, Secretary, CDCR,

Respondent.

1:12-cv-01547-LJO-JLT

3. Petition for Writ of Habeas Corpus, filed October 25, 2011, in the Superior Court of

the State of California, County of Tulare, Case Number VH(C259287.

(1:12-cv-01547-LJO-JLT)
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INSTRUCTIONS—READ CAREFULLY

. If you are challenging an order of commitment or a criminal conviction and are filing this petition in the

Superior Court, you should file it in the county that made the order.

If you are challenging the conditions of your confinement and are filing this petition in the Superior Court,

you should file it in the county in which you are copﬁ'ned.

Read the entire form before answering any questions.

This petition must be clearly handwritten in ink or typed. You should exercise care lo make sure all answers are true and
correct. Because the petition includes a verification, the making of a statement thal you know is faise may result in a conviclion

for perjury. '

Answer all applicable questions in the proper spaces. If you need addilional space, add an extra page and indicate lhal your
answer Is "continued on additional page.”

I you are filing this petllion in the superior couit, you unly need lo file the riginal unless local rules require addilional copies.

Many courls require more copies.

If you are filing this pelilion in the Courl of Appeal and you are an allorney, file fne original and 4 copies of the pelilion and, if

separately bound, 1 sel of any supporling documents (unless Ihe court orders olherwise by local rule or ina spegiiic case). If you

ane filing this pelilion in the Courl of Appeal and you are nof represented by an altorney, file the nriginal and one: sel of any
supporting documents

if you are filing this pelilion in Ihe Caliiornia Supreme Courl, file he onginal and 10 copies of the pelition and, if separalely bound,
an original and 2 copies of any supporling ducurments

Motily thie Cleik of the Courl in writing i you chiange your adaress after filing vour pelition

Approved by the Judicial Council of Caliiornia for use under rule 8.380 of the California Rules ol Court (as amended
erizclive January 1, 2007). Subsequent arnendrments to rule §.360 may change the nurniber of copes |o be fucnished lo the !

Suprerne Court and Cour of Lppeal. {
_— — Fage f ol &
";‘”N:-’l/::.-rner'l’:ﬁj(‘r {1;;1 onst Uae PETITIOMN EFOQ YWeRIT O HABEAS CORPUS Fenat Cote, 4 vl e
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MC-275

This petition concerns:

54 A conviction Farole

(] A sentence Credils

D Jail or prison condilions [ ] Prison discipline

[ 1 Cther (specily)-

1. Your name: J.;“ICE.% AG!UL] D
2. Where are you incarceraled?'TRﬁM,mD 61 _ ‘O&’D%Oté

3. Why are you in custody? P& Criminal conviclion [1 Civil commitment

Answer ilems & through i lo the best of your ability.
4. Stale reason for civil commilment or, if criminal conviclion, stale nature of offense and enhancements (for example, "robbery with

use of & deadly weapon”).

SEconid bE&QEF Mogpee Wem Gronl Auny Cant Futance me TS,

b. Penal or other code sections:’)l C 187 ? C |2_022 53 ? C, ‘% 2.2
c¢. Name and location of seniencing or cormmitling court: SQPEPJ_OQ COUQT_ O r—m& SW O =
CasrpopnTA, Coonmry O Tuiare

d. Case number: VC F |2_7O l qF
e. Date convicted or commitied: A/PR:CL. ] 2008

f. Date sentenced: YAy UAY’Q/ 16' ”(’)OQ_
g. Length of sentence: Llo »/EAQS io L.I_FE, -
h. When do you expecl to be released? E_?Rb ZOH L’l

i.  Were you represenied by counsel in the trial court? gL Yes

[T No  Ives. siale the aflorney's name and address:

Ceara Courns
27) Neerw"T" Svpeet, NManeza , Ca 93437 o

4. What was the LAST plea you entered? (Check one):

= Not guilty L] Guilly (] Wolo contendere [__1 Other:
5. ITyou pleaded not guilty, what kind of trial did you have?

B sury [ Judge without @ jury

[] submitied on transcript 1 Awailing trial

"""""""""""""" T T BETIFION EORWRIT OF FAREAS CORPUS
A155
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6. GROUNDS FOR RELIEF
Ground 1: Slale briefly "The tnal cowrt wnposed an iliegal
enhancement ™ (If you Lave additionat grounde.
For addilional grounds, make copies of page 4 and number the additional grounds in orde:.)

AﬂiJéu&ﬁLKLKI;__LﬂZZUZLlézlﬁFﬂjﬁf C/;/vatwaﬂljg%Wﬂ Q@mnﬂzz U’"fﬁ#ﬂy/é{Fﬂﬂddﬁwﬂ'/%Y )auugv/

T ! A
P;Trrjamrj\ A4uﬁor‘ bi:gn’h TSH {He (iml\l Lo /)m\ (ﬁxn m\!m,éﬂtFr’(—m Nl f”mHANCEMEJrS FTER Hr

1)6[2"’:)(— .F.IQ\QT &m«—&m; _Taa‘ j/('\L\\CIPI S OF

Ihe ground on wiich vou base your clanm or reliel. For example,

lor refiei, use o separale paye for each ground. Stale ground 2 on page 4.

()x‘\v\/ ‘(‘;JE\U\TJC’SF Enaance me /73 Nn‘r JPGE AT IHF

CQLLAW{:AI AN)' secr Femprer Tm—cu DED. |Be. Q&m:ml_ (Jr_)_om

Fvvanc evens »Z[-r lhe Secanrs \)Vsr\/ Jerac

a. Supporling facls:
Tell your slory briefly withou! ciling cases or law. If you are challenging the legalily of your conviction, describe the facts on which
state facls, nol conclusions. For example, if

your conviclion is based. /f necessary, altach addilional pages. CAUTION: You musl
you are claiming incompetence of counsel, you mus! slate facts speciiically setling forth whal your atlorney did or failed to do and

how thal affécted your frial. Failure lo allege sufficient facts will resull in the denial of your pg[ilion. (See /n re Swain (1948) 34
Cal.2d 300, 304.) A rule of thumb o follow is, who did exaclly what 1o viclate your rights at what time (when) or place (wherej. (If
available, atlach declaralions, relevant records, transcripls, or other documents supporting your claim.) .

AT fue frrsr Jiy Tarat, Porrrronze Was Lo Aoy Gzrry e fogsr Decrs ///’/)Fﬂ
4/)1 e Ferony ///’/)5( /[bzfcuz Coucunrsmae, oy e £ B SIEAT / oL ozrizmsns Serr /4/1/(
Lostsnscenment e e Fovipy A/ e F./ Joe ey (307650 )/HF Ly Lo Mo v /’/ﬂ/)[f/
d\///J.gv/ >f(l€/—7’ /%/”/)E,C 4 Jor Loesr Joay Jezas (BLT637-6:10)

/JFTE/? Jur st ey Lozt e Dizas Coer [one) Prrrmize’s Mirzaw To Decanres
These Frutsscenszars [ MRT 110 Wbre Toe I oot s P Ui Lt b D L
Micace Ap Toe Lrusceataes Whee s Toe. [ 30T 757 ) -

Fueat Testons Tz Mo Cosrr Ly e Rz Hsce Juse Do Now Wliaud Time Tz Gacse
A Con sy Lo cmmeorrs. Lo 2 e Wb T e s Deczoed BT ey Nex

b. Supporling cases, rules, or other authorily foplional):
(Eriefly discuss, or hist by name and citation, the cases or olher aulhorities that you think are reievant lo your claim. If necessary,

allach an exira page.)

Faye S ol &

TG W e 2010 PETITION FOR WRIT OF HABEAS CORPUS
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7 Ground 2 or Ground _ (il appilicable)

o
7
) MM/P@’B) P vevscas e (arrrroal ferag [ Jue ozt //mg& s Dy

g VAInG 2 E77 71 WER s gé/;r zon! é Amg [,agz éé 22578 d/,”//' #9 /GM/)/J:77’E/ // Z\cm/j)u&r’ //(/Hﬁ/\/ 4 j/%;‘_
&@4/:/3 Z/—( ]%z/rs />1/A7/\/( 0 LR /BIK/-‘ //f /r—rJV_S‘—' (2?&%!: . CF . /H‘ 71

1 4

TMMF /@ /\ZSCJ/,4/€Fyf Z;r C /wzof

&, Supporting facls:
J RTWG Juov ()H_sc-r—rmd "&SPFG‘IIJE Jomaea lk: ERE. Q&lrﬁrm)ur-\ Aﬁgj' Lo E-n FI’L_TI\]bS

dlﬁgﬂl(—. dnmﬁglj rarED 7 /sz '/ z«rwuu// /Jr/f’;éé Liar’s /«whurylj‘ Ty Tour T /go,ﬁ'- -]
LLNJLMN I/&%M i Somee ﬂ%///ﬂ) /Jrr/ 7;%_2/;44//‘5,\/%\ /)w *r/mgm M(}THO )
)UEZM(—J 7—:@/ //ﬁlc Bess /!é/m\IS/ /7[—71722}’\/5/' émgﬁ/, dt/ﬁ 1/&/’/1/(47’ £ /)[L/M/ RCH Z 7

2008, e Ster A Nove Te Jue (huer Ao Fernesce Jur Mo - /ﬁ,/enw? /IAL/// feas Joe Lt
Ohcsrrosey Por Toe Cuser T Lo O Ter e ému A Zﬂ/c/) Los e Gy Mo / X
Lotz Jggg U Ax;m«é U Prme ( JART 14711475 )S/’«NCHE'L Was Appaenry A
Mot Cante. Mot Tor [ e Mo T T Facr Thar /Mc,ﬁz Uls A oerso Lo
Moisze 4}/ P /4/ sz Mrﬂ/ Tz fvns eeize & f.-/ylzﬂéﬁm
T M fo Sveny T Be Fne T Tuas Loseo i Fvensed //L/?m B osisr Yo

)41/.3 /)oJIL)/ //)4CKTE4CZ1;A o] /4/6/ 4)/)7[«70# A /?ms (ﬁ_r_ gxw_ma:rA )
0/« /u: /MEITAM / \ur.e dr’%/e_ﬂ / 7 M(Cf />z—:ﬁ¢:1\£5; ﬁws‘:L / JeadGHT / 07/;_ /gmm //r[ava'a/‘/

’/ZZL%FHKO/VFKQ 2@'771;/ /7/ ﬁﬂ}\ // Lrgﬂn/( TN}M—V% EP”/V zC /{/#IL// / N TRV /5
brﬁc GaTORY | pEFzﬂrJ\-Lcs Tjuﬂsmr ( / 1R7 /j 9/7 7) }>’F£/\/4£ / MISEL )4 Lo /oz J /ﬂg OYRT ) Z/;r /4/

(
EFENOGE. | AUNSEL. E:I\Pltyﬂ\\._ﬂ

TA WJIL/LJ)]L(J/ /’,i( 7/7‘/)\ 2R Tmn dfv /ézﬁ[sz (ﬂg ﬁxwrp,.u "R“) I/
Z/Z:c »OL’K”/"‘Z;; / 7 ﬁlﬁﬂ'oﬂélﬂpﬂr /%{féﬁfo [zantts %//ﬁf??é M/o ip) ”7# / /:/’ P A ,4(1411\157’
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& Did vou appeal irorm the conviclion, se e, of commitrment” ‘;Z’ Yes Na L oves | give Hhe followina irdormnation:

[
Narne of courl ("Courl of Appeal” o1 "Appeliate Division of Superior Courl”™):

2]

e. lssuec ratsed: (1)‘

crENT 1o SupPort The Gant, EnHANCENMENTS,

(B) Eyzdenc e To Tsorer

[, Were you represenled by counsel on appeal? [X_Yes [_J No Il ves. stale lhe allomey's name and address. if known:

Kem Marcnesiz .0 Pox 0109, San Feamersca  Ca 94140

il ves. aive the followina informalion:

9. Did you seek review in the California Supreme Court? S Yes [J No
' | ' b. Date of decision: O TeRER. 7] 201D

a. Result: DFIJI#TQ

¢. Case nurnber or cilation of opinion, if known: 5 ' 85 6 [ ‘—\

d.

10. I your pelition makes a claim regarding your conviciion, sentence, or commitment that you or your attorney did not make on appeal,

explain why the claim was not made on appeal:

11. Administralive review:
If your petilion concerns condilions of confinement or other claims for which there are administrative remedies, failure (o exhaust

administrative remedies may result in the denial of your pelilion, even if it is olherwise merilorious. (See In re Muszalski (1875)
52 Cal.App.3d 500.) Explain what administrative review you sought or explain why you did nol seek such review:

a.

[ No

Did you seek the highesl ievel of agminisiraiive review avaiianle? || Yes
Allach docurnents thatl show you have exheusled your admimisiralive rernedies.

b.

PETITION FOR WRIT OF H&REAS. CORPUS

1AL 278 ey Jacisny 1, 2010)
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1w Olher than direcl appeal, have you filew any other peiilions, applicalions, or motionz with reopect Lo this conviclion
I ves. conlinue with number 13 bﬁ_ No I no, skip to number 15.

cormmilment, origsue 1 any courl? Yes

13 a. (1) Name of court

(2) Nalure of proceeding (for exarnple, "habeas corpus petilon”)

(3) Issues raised: {(a)

(h)

(4) Resull (atiach order or explain why unavailable).

{5) Dale of decision:

b. (1) Name of court:

(2) Nature of proceeding:

(3) Issues raised: (a)

(b)

(4) Result (attach order or explain why unavailable):

(5) Date of decision:

¢ For additional prior peliiions, appiications. or molions, provide lire same information on & separale Lage

14. If any of the couris listed in number 12 held & hearing, state name of court, dale of hearing, naiure of hearing, and resuit:

Explain any delay in the discovery of the claimed grounds for refief and in raising the claims in this petilion. (See In re Swain (1949)

34 Cal.2d 300, 304.)

15.

Yes ‘g\No Il ves, slaie the attorney's name and address, if known:

16. Are you presently represenied by counsel? ]

[ ves E;I\Jo Ilyes, explain:

17. Do you have any petition, appeal, or olher matter pending in any court?

18. If this pelition might lawifully have been made lo a lower courl, stale the circumstances justifying an application o this court:

I, the undersigned, say: | am the pelitioner in this action. | declare under penalty of penury under the taws of the Slale of Californ

that the foregoing alizgalions and sialemenls are true and correcl, excepl as U matiers thal are staled on my information anc belief,

and ds o those mallers, | believe them (o be true

Date: (eromer 20, 20\ l

e U BETITION FOR VIRIT OF HABEAS CORPUS




PROOF OF SERVICE

. Declaration of Service by Mail

I U/ICES/@U_Z’/ AK , declare that I am over the age of

Eighteen (18) and that I (am/am not) a party to this action. On{kmeec  2.0.20 ] ,

I deposited a copy of the following document (s):
2 CorresOF MC-275 frm,

2 Grzes OF Perraan foe Wert OF Hageas Geros AND Meror andum Oe Q)'EN—‘B AN’)
Avtitorzrses

JSR—

in a sealed envelope with the postage prepaid into the United States mail outlet via an
authorized California Department of Corrections and Rehabilitation employee at
Ironwood State Prison, in Riverside County, Blythe California, and addressed as follows:

CouuT\/ LERK

COUNTV Ct\IIQ OENTEQ
Visalza ,CA 9329 |

I declare under penalty of perjury by the laws of the State of California that the foregoing
is true and correct (pursuant to 28 USCA 1746 (2)).

Date:“ﬂm@e& 70). 2011 Signature: 7%5&
\v4 (5.}
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Doz Vere Drge, Af\n\ \¥ FENSE Cau eel INae Taerrecrve Ta Frimis
Jo Moue o /):ré(/‘//lé(/-' Lot Jogog

Pz s /] Vs Lo New Tamas Recavse (JF Fosecumera;
A4 rsconiuer Was Nenzen, Prrorrovee (onreads Juar Tae 2 Hoze (ommeren
Trequsreral Feoeamzan Miocapuer Wi Tie Prosie Mans Reppeusnsaie
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INA.HE SUPERIOR COURT OF THE . ATE OF CALIFORNIA

IN AND FOR THE COUNTY OF TULARE

DEPARTMENT 10 HON. LLOYD L. HICKS, JUDGE

THE PEOPLE OF THE STATE
OF CALIFORNIA,

Plaintiff,
VsS.

ULISCES AGUILAR,

)
)
)
)
'5 NO. VCF 127019 E
g
Defendant. ;

Visalia, California March 27, 2008

’ REPORTER'S PARTIAL TRANSCRIPT

TN

APPEARANCES:

For the Plaintiff: PHILLIP CLINE
DISTRICT ATTORNEY
BY: DANIEL UNDERWOOD, DEPUTY

County Civic Center, Rm 224
Visalia, CA 93291

For the Defendant: CHRIS COLLINS
ATTORNEY AT LAW

210 South "D" Street
Madera, CA 93638

TAMMY A. WARREN, C.S.R. No. 6047, RMR. CRR
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(
March 27, 2008
PARTIAL TRANSCRIPT.
(Whereupon, the following proceedings

were had outside the presence of the jury, to wit:)

THE COURT: Still on the record out of the

presence of the jurors, everyone except juror number

nine. And you passcd us a note to the cffect that

you --
JUROR NO. 9: If it's the same Alex Sanchez
from Tulare that shot himself, that's the Alex I'm

talking about. I don't know if it's Alex from Pixley,

but I only know one Alex Sanchez, and I know he passed
So that's why I thought I

I lived with him at the
He was like my little

away around that time.

should let you know that.

time. I was dating his brother.

brother.
THE COURT: Anybody know?

MR. COLLINS: 1It's the same one.

THE COURT:

MR. COLLINS:
read the guy was upset at his girlfriend or something.

It is the same one.

My 1impression is that what I

JUROR NO. 9: Right.
MR. COLLINS: Then he killed himself.

JUROR NO. 9: Right. Right.

THE COURT: This was just, I think I can say,

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR
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( (
for th. purpose of indicating wi.. be tied together
later that poster that you saw.

JUROR NO. 9: The what?
The poster you saw that had that

THE COURT:
in 1t.

JUROR NO. 9: Right, that said, "In Memory of
Alex™.

THE COURT: It had to do with -- I think it's

going to be used later for part of the expert's

opinion.

MR. UNDERWOOD: That's what it's going

toward, gang enhancément, yes.

THE COURT: Right.

JUROR NO. 9: I just thought -- I felt I

should let you know because I didn't want to get in

trouble.
THE COURT: I appreciate it.

MR. COLLINS: Can I ask her?

THE COURT: 1Is that going to affect your

ability to sit fairly in this case in any way?

JUROR NO. 9: If it doesn't have nothing to

do with him, no.
THE COURT: It doesn't.

JUROR NO. 9: If it doesn't, then no.

THE COURT: Doesn't have a thing to do with

6047, RMR, CRR
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him.
MR. COLLINS: Can I ask her some questions?

THE COURT: Well, why don't you approach and
see what you want to ask. |
(Off the record discussion.)
THE COURT: The fact that he was
Norteno-associated and defendant here may be

Sureno-associated, is that going to affect your ability

to be fair 1in this?
JUROR NO. 9: [Maybe a little bii]

THE COURT: Well --
JUROR NO. 9: I'm not saying that -- I still

have to see everything, so I can't say --
That's what we're asking.

THE COURT:

JUROR NO. 9: No.

THE COURT: You could see the evidence and
decide this based on the evidence?

JUROR NO. 9: Like, okay, put it this way.

Right now I can't say he's guilty or not guilty. (gust

because he's a Surend?]that doesn't have nothing to do

My Tamily does, but that has

with me. I don't claim.
nothing to do with me.
THE COURT: What you disclosed before?
JUROR NO. 9: Right.
THE COURT: That's all we want to know.

C.5.R. No. 6047, RMR, CRR
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(
You're t going to say --

JUROR NO. 9: Because he --

THE COURT: Because he's a Sureno, therefore,

1
2

3

4 {I'm not going --

5 JUROR NO. 9:(:£jdon't Clai%zjso I don't care
) :

7

8

9

about that.

THE COURT: All right. Thank you very much.
And we'll see you back Monday.

THE BAILIFF: Tuesday.

THE COURT: Tuesday. Thank you. Have a good

10

11 { weekend.

12 JUROR NO. 9: You too.

13
14
15
16
17
18
19
20
21
22
23
24
25

TAMMY A. WARREN, C.S5.R. No. 6047, RMR, CRR

~25 - 5 vAwé




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EXHIEET

-2.6-

A180




12/05/2012 21:03 FAX [A013/013

I DECLARATION OF CRAIG COLLINS

3 I, Craig Collins, am the attorncy for ULISES AGUILAR in this matter and 1]

4 1 called upon to testify, T could and would testify to the following:

1. During trial on this matter, juror number 9, Veronica Huerta played Nortcno

6 rap n front of fellow jurors and the defendant® family in the courthouse

’ hallway.

¥ 2. Juror number 9 had a red star tattoo and wore stars throughout trial

9 indicative of Norteno gang affiliation.

10 3. Juror number 9 stated she lived with a dececascd Norteno gang member Alex

' Sanchez.

12 4. The defendant is Sureno affiliated and the victim was a Norteno gang

13 member.

14 5. On or about October 16, 2008, my investigator located Abel Vasquez.

8 6. Abel Vasqucz just paroled from prison Jast weck. He has been located, and
16 my investigator 1§ attempting to contact him.

17 I declare undcr penalty of perjury that the foregoing is true and correct. This

MOTION FOR NEW TRIAL - 9 /f
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KAMALA D. HARRIS, State Bar No. 146672
Attorney General of California
KATHLEEN A. MCKENNA, State Bar No. 202916
Supervising Deputy Attorney General
WILLIAM K. K1M, State Bar No. 207818
Deputy Attorney General

2550 Mariposa Mall, Room 5090

Fresno, CA 93721

Telephone: (559) 477-1675

Fax: (559) 445-5106

E-mail: william kim@doj.ca.gov
Attorneys for Respondent

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ULICES AGUILAR, 1:12-cv-01547-LJO-JLT

Petitioner,

MATTHEW CATE, Secretary, CDCR,

Respondent.

5. Petition for Writ of Habeas Corpus, filed November 14, 2011, in the Fifth District
Court of Appeal, Case Number F063652.

(1:12-cv-01547-LJO-JLT)
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Name: J// 707 J/(;//}’VAE

COURT OF APP
Ao’dressI LankIOQ /) (!——L 47E ;)g rSonl FIFTH AFP'E';L'LME;E Q!EQ%RICT
FllEw

P.O. Bax 2199

NOV 1 4 2011

BuLyTHE, Car 92226 - H o HE i
CDC or ID Number: @7- 4/5827 By

Loar @ Moo O FirLoore Flemssain Peputy

EFT// //9/75// are [ st TRICT™
(Court)

PETITION FOR WRIT OF HABEAS CORPUS

L
Hres Arizos FO63652

Vs, No.

{To be supplied by the Clerk of the Court)

Respondent

INSTRUCTIONS—READ CAREFULLY

If you are chalienging an order of commitment or a criminal conviction and are filing this petition in the
Superior Court, you should file it in the county‘ that made the order. :
If you are challenging the conditions of your confinement and are filing this petition in the Superior Court,

you should file it in the county in which you are copfined.

Read the entire form before answenng any questions.

This petilion must be clearly handwritlen in ink or typed. Y ou should exercise care to make sure all answers are irue and
correct. Because the petition includes a verification, the making of a statement thal you know is false may Yesult in a conviclion
for perjury. '

Answer all applicable questions in the proper spaces. If you need additional space, add an exira page and indicate that your
answer is “conlinued on additional page.”

If you are filing this petilion in the superior ‘courl, you only need to file the original unless local rules require additional copies.
Many couris require more copies.

if you are filing this pelilion in the Court of Appeal and you are an atlorney, file ine original and 4 copies of Lhe pelition and, if
separalely bound, 1 sel of any supporting documents (unless the courl orders otherwise by local rule or in a specific case). I you
are filing this pelition in the Courl of Appeal and you are nol represenled by an attorney, file lhe original and one sel of any
supporting documents.

Il you are filing this petition in Ihe Calilornia Supreme Count, file the original and 10 copies of the pelition and, if separalely bound,

an original and 2 coples of any supporting documents.
| . " y Yoy
Nolily the Clerk of the Courl in wriling if you change your address after filing your pelition.

Approved by lhe Judicial Council of Calilornia for use under rule 8.380 ol ihe California Rules of Courl (as amended

Hp5E

effeclive January 1, 2007). Subsequenl arnendments to rule 8.380 may chiange the number of copies lo be furnished lo the

Supremne Cour and Couri of Appeal. U

E— ]

Page 1ol &

Fenal Code § eI alten

PETITIONFOR WRIT OF HAREAS CORPUS e

Judhew! Councit of Calipima

swwwy. Courtinlo.€a yov
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MC-275

This petition concerns:

X A conviction ] Parole

(1 A sentence [ Credits

{1 Jaitor prison condilions {1 Prison discipline

(] other (specily):

Your name: [/ e /G(ﬂﬁrg

. Where are you incarceraled? 7 1y ym N STA‘TE’-PQT‘QO:\}

. Why are you in cuslody? X] Criminal conviction

] Civil commitment

Answer ilems a through i to the best of your ability.

4

a. Slate reason for civil commilment or, if criminal conviction, stale nature of ofiense and enhancements {for examnple, "robbery with

use of a deadly weapon”).

!Sl‘Caﬂ!') Neaeee Murser N ot (;’UA! A QAA/G o ttanic s AT ealTsS

. Penal or other code seclions: PC 187; ’PL(‘ '2072 5!_7); P C }Bé. ZZ

Name and iocation of seniencing or committing court: Su?akroﬁ Cam‘z'r OF IHE S,-A.H—_— O;: (\Aﬂ;m-
: K

Loiwrry O Tomace.

- casenumber: \CF /2 TOI9E

. Date convicted or committed: A pre 7 Z 008

Date sentenced: ]_A,\)UAQY / é; 2009

. Lengihofsentence: YT Monrs Jo Lriie g
. When doy.ou expect 1o be released? ZJOR/) 2044
Were you represented by counsel in the trial court? [ Yes
4,47@, d//r/\/‘?) 22/ Moz 7 57%/-77-3
WMopera, (o 93637

Whal was the LAST plea you entered? (Check ong):

IX Not guilty J Guilly (] Nolo contendere [ Other: ~

[T No  Ifyes. state the aftorney's name and address:

If you pleaded nolt guilty, whal kind of lrial did you hiave?

= Jury [ Judge withoul ajury [ ] Submitied on transcript [ Awailing trial

Page 7 0l G

PETITION FOR WRIT OF HABEAS CORPUS.

HC-215 (Fev. Janwary 1, 20 T}
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6. GROUNDS FOR RELIEF
Ground 1: Stale briefly Ihe ground on wiiich you base your claim for relief. For example, "The trial courl imnposed an illegal

enhancemenl.” (il you have addilional grounds for relief, use a separale page for each ground. State ground 2 on page 4

For addilional grounds, make copies of page 4 and number the addilional grounds in order.)

HES = =7,

Z7F/‘FF(7’7‘!/E 7;_ gﬂfz&/@ 7:% Ve 70__,/ }rf(#AKfE ;/‘/ﬂ’ J;che

a. Supporling facts:
Teli your slory briefly without ciling cases or law. If you are challenging the legalily of your conviclion, describe the facls on which

your conviclion is based. If necessary, altach additional pages. CAUTION: You musl slale {acts, nol conclusions. For example, il
you are claiming incompelence of counsel, you musl slate facts specifically setting forth what your atlorney did or failed 1o do and
how that afiécted your frial. Failure 1o aliege sufficient facls will resull in the denial of your pelilion. (See /n re Swain (1949) 34

Cal.2d 300, 304.) A ruie of thumb 1o follow is, who did exactly whal to violate your rights al what time (when) or place (where). (If

available, attach declaralions, relevani records, transcripts, or other documenls supporiing your claim.)

L} AL A /e % 74 '
' CCDWUE- Qu Aracued Pacf..)
b. Supporling cases, rules, or other authorily (optional):

{Briefly discuss, or lisl by name and cilalion, lhe cases or olher authorilies [hal you think are relevani (o your claim. if nece sary

altach an exira page.)

Fagz 2ol 6

HC-215 e Januaty 5, 2010] PETITIOM FQR WRIT OF HABEAS CORPUS
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF TULARE

DEPARTMENT 10

THE PEOPLE OF THE STATE

OF CALIFORNIA,
Plaintiff,

VS.

ULISCES AGUILAR,
Defendant.

HON. LLOYD L. HICKS,JUDGE

)

)

)

)

g NO. VCF 127019 E
)

)

)

)

Visalia, California

REPORTER'S PARTIAL TRANSCRIPT

APPEARANCES:
For the Plaintiff:

For the Defendant:

‘Madera, CA 93638

March 27, 2008

PHILLIP CLINE
DISTRICT ATTORNEY
BY: DANIEL UNDERWOOD, DEPUTY

County Civic Center, Rm 224
Visalia, CA 932091

CHRIS COLLINS
ATTORNEY AT LAW
210 South "D" Street

TAMMY A. WARREN,

C.S.R. No. 6047, RMR, CRR
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March 27, 2008

PARTIAL TRANSCRIPT.
(Whereupon, the following proceedings

were had outside the presence of the jury, to wit:)

THE COURT: Still on the record out of the

presence of the jurors, everyone except juror number

nine. And you passed us a note to the effect that

you --
JUROR NO. 9: If it's the same Alex Sanchez
from Tulare that shot himself, that's the Alex I'm

talking about. I don't know if it's Alex from Pixley,

but I only know one Alex Sanchez, and I know he passed

away around that time. So that's why I thought I

I 1ived with him at the

should let you know that.
He was like my little

time. I was dating his brother.

brother.
THE COURT: Anybody know?
MR. COLLINS: 1It's the same one.

THE COURT: It is the same one.

MR. COLLINS: My impression is that what I

read the guy was upset at his girlfriend or something.

JUROR NO. 9: Right.
MR. COLLINS: Then he killed himself.

JUROR NO. 8: Right. Right.

THE COURT: This was just, I think I can say,

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR
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1 [for the purpose of indicating will be tied together

2 | later that poster that you saw.

3 JUROR NO. S9: The what?

THE COURT:

in Tt.

4

5

6

7 |Alex".
;

9

The poster you saw that had that

JUROR NO. 9: Right, that said, "In Memory of

THE COURT: It had to do with -- I think it's
going to be used later for part of the expert's
10 [opinion.
11 MR. UNDERWOOD: That's what it's going
12 Jtoward, gang enhancément, yes.
13 THE COURT: Right.
14 JUROR NO. 9: I just thought -- I felt I
15 }should let you know because I didn't want to get 1in
16 | trouble. | | ‘
17 THE COURT: I appreciate it.
18 MR. COLLINS: Can I ask her?
15 THE COURT: Is that going to affect your
20 [ability to sit fairly in this case in any way?
21 JUROR NO. 9: If it doesn't have nothing to
22 |do with him, no.
23 THE COURT: It doesn't.
24 JUROR NO. 9: If it doesn't, then no.
25 THE COURT: Doesn't have a thing to do with
TAMMY A. WARREN, C.S5.R. No. 6047, RMR, CRR
3 A196



him.
‘MR. COLLINS: Can I ask her some questions?
THE COURT: Well, why don't you approach and

see what you want to ask.
(Off the record discussion.)

THE COURT: The fact that he was

Norteno-associated and defendant here may be

Sureno-associated, is that going to affect your ability

to be fair 1in this?
JUROR NO. 9: [Maybe a 1little b{i]

THE COURT: Well --
JUROR NO. 9: I'm not saying that -- I still

have to see everything, so I can't say --

THE COURT: That's what we're asking.

JUROR NO. 9: No.

THE COURT: You could see the evidence and
decide this based on the evidence?

" JUROR NO. 9: Like, okay, put it this way.

Right now I can't say he's guilty or not guilty. /Just

because he's a Surend:]that doesn't have nothing to do

with me. I don't claim. My family does, but that has

nothing to do with me.
THE COURT:

JUROR NO. 9: Right.
THE COURT: That's all we want to know.

What you disclosed before?

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR
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You're not going to say --

JUROR NO. 9: Because he --

THE COURT: Because he's a Sureno, therefore,

I'm not going --
JUROR NO. 9:(};don't ClaiiZ}so I don't care

about that.

- THE COURT: All right. Thank you very much.
And we'll see you back Monday.
THE ‘BAILIFF: Tuesday.

THE COURT: Tuesday. Thank you. Have a good

weekend.
JUROR NO. 9: You too.

TAMMY A. WARREN, C.S.R. No. 6047, RMR, CRR
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DECLARATION OF CRAIG COLLINS

I, Craig Collins, am the attomey for ULISES AGUILAR in this matter and if

called upon to testify, I could and would testify to the following:

1.

| declaration was executed on October 27, 2008, at Madessa

During trial on this matter, juror number 9, Veronica Huerta played Norteno
rap in front of fellow jurors and the defendant’ family in the courthouse

hallway.
Juror number 9 had a red star tattoo and wore stars throughout trial

indicative of Norteno gang affiliation.

Juror number 9 stated she lived with a deceased Norteno gang member Alex

Sanchez.
The defendant is Sureno affiliated and the victim was a Norteno gang

member. |
On or about October 16, 2008, my investigator located Abel Vasquez.

Abel Vasquez just paroled from prison last week. He has been located, and

my investigator is attempting to contact him.

I declare under penalty of perjury that the foregoing is true and cprrect. This
/

MOTION FOR NEW TRIAL -9
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KAMALA D. HARRIS, State Bar No. 146672
Attorney General of California
KATHLEEN A. MCKENNA, State Bar No. 202916
Supervising Deputy Attorney General
WiLLIAM K. KIM, State Bar No. 207818
Deputy Attorney General

2550 Mariposa Mall, Room 5090

Fresno, CA 93721

Telephone: (559) 477-1675

Fax: (559) 445-5106

E-mail: william.kim@doj.ca.gov
Attorneys for Respondent

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

ULICES AGUILAR,

Petitioner,

MATTHEW CATE, Secretary, CDCR,

Respondent.

1:12-cv-01547-LJO-JLT

7. Petition for Writ of Habeas Corpus, filed May 18, 2012, in the Supreme Court of the

State of California, Case Number S202649.

(1:12-¢v-01547-LIO-JLT)
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e Ulrcrs Aevmag SUPPS

Address ] Rapl Ao STmTE —pmnrJ

PO. oy 2194 SUPREME COURT
FILED

MAY 18 2012

CDC or ID Numnber: L_, - L[%BQ i

%

CuriCopy v

Frederick K. Ohlrich Clerk

e

—
/al AM?«SLFWﬁﬂﬁ, w7

Deputy
df E JII’ATF /J’ /ﬁzrde'ALL&—

(Court)

PETITION FOR WRIT OF HABEAS CORPUS

Lliees Ao
Fgﬁ:;ﬁ qur/ak S 2 O 2 6 4:

vs. No.

On_Hepeas Cerus

Respondent J

(To be supplied by the Clerk of the Court)

INSTRUCTIONS—READ CAREFULLY

. If you are challenging an order of commitment or a criminal conviction and are filing this petition in the
Superior Court, you should file it in the county that made the order.

. If you are challenging the conditions of your confinement and are filing this petition in the Superior Court,
you should file it in the county in which you are copfined. ’

- Read the entire form before answering any questions.
- This petition must be clearly handwritlen in ink or typed. You should exercise care to make sure all answers are true and
correct. Because Lhe pelilion includes a verification, the making of a slatement thal you know is false may resull in a conviclion

for perjury.

- Answer all applicable gueslions in Ine proper spaces. If you need addilional space, add an exira page and indicate thal your

answer is "continued on additional page.”

« I you are filing this petition in the superior court, you only need lo file the original unless local rules require additional copies.

Many courls require more copies.

If you are filing this petition in the Courl of Appeal and you are an atlorney, lile 1ne original and 4 copies of the pelilion and, if
separalely bound, 1 sel of any supporling documents (unless the court orders otherwise by local rule or in a specific case). H you
are liling this pelition in the Courl ol Appeal and you are nol represenied by an attorney, file the original and one set of any
supporting ducuments.

Il you are liling this pelition in the Calitornia Supreme Courl, file the original and 10 copies of the petition and, if separalely boung,
an original and 2 copies ol any supporting documents.

Motily the Clerk of the Court in wriling if you change your address afier filing your petition

Approved by the Judicial Council of Calilornia lor use under rule 8.380 ol the Califormiz Rutes of Cour (a5 amended
efiective January 1, 2007) Subsequent amendments 1o rule 8.380 may change Ihe number of copies 1o be furmshed o the
Suprerme Court and Coun of &ppeal.

: —_—
Faoe ig

# st PETITION FOR WRIT OF HZBEAS CORPUS o Cunc | a7 oo

g foat Biee ol Couri 1ol &350

oz oIy LIS LE: e
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MC-275

This petition concerns:

> A conviction ] Parole
(] A sentence 1 credis
[ Jailor prison condilions (1 Prison discipiine

(] Other (specity)

1. Your name: ULIOF}E: AG.UT)AR

2. Where are you incarceraled? T oo o oo :Q'TAT& '/Iﬂ_rc’m\'

3. Why are you in cuslody? X1 Crirninal conviclion [} Civil commilment

Answer ilems & through i lo the best of your ability.

\ .
a. Stale reason for civil commitment or, if criminal conviction, stale nalure of offense and enhancemenls (for example, “robbery with

use of a deadly weapon”).

&m@@gﬁuz_m};eg_ubﬂ_&wgﬂmb C—w&;ﬁ i anCE MENTS

b. Penal or other code sections: P K] , 'P C.i720292 .53 P f,. i8¢ 22

c. Name and location of sentencing or cormnmitling court: SIPER;D:JL O;LL/JT' OL IHL S_-cej'g_ OF

(‘ALT_CQQI\IIAJ Cmm;,/ C)F 'UL.AQE
d. case number: VOF 127019
e. Dale convicted or committed: AP(.ZJ‘( . 2008
o
f. Date senlenced: TS;NU/(.&'/ lé; 2009
g. Length of sentence: LK:) yrm.-\ I L‘[p; -

h. When do you expecl! lo be released? EPRl\) ZOL\L‘\

@ Yes (I No If ves. state the aftorney's name and address:

i.  Were you represenled by counsel in the lrial courl?

CRA_'L{—, Coums | e
274 doern T S'naeez'., Nancea CA.} 92631 .

4. Whal was the LAST plea you enlered? (Check one):

(X\Nol guilty ] Guilly {1 Nolo contendere (] other:

5. I you pleaded nol guilly, whal kind of (rial did you have?

{ZL Jury D Jugge withoul & jury {1 submitted on lranscript 7 Awailing trial

VG215 ey daruary ( 2010)
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MC-275

GROUNDS FOR RELIEF
Ground 1: Stale brelly the ground on which you base your claim ior reiel. For example, "The Inal court wnposed an illegel
enhancement.” (If you have additional ground: for reliel, use & separale page for each ground. Stale: ground 2 on page 4.

For additional grounds, make copies ol page 4 and number he addilional grounds in order.}

Jee AT’T-»CHF.L\J e A_Nl\ Exurents

a. Supporling lacts: 7
Tell your story baefly withoul ciling cases or law. If you are challenging the legality of your conviclion, describe the facls on which

your conviclion is based. If necessary, attach additional pages. CAUTION: You musl slale facls, nol conclusions. For example, if
you are claiming incompelence of counsel, you musl stale facls specifically selting forth whal your atlorney did or failed lo do and
how thal afiécted your trial. Failwe lo allege sufficient facls will resull in the denial of your peliion. (See In re Swain (1948) 34
Cal.2d 300, 304.) A rule of thumb o follow is, who did exaclly what to violate your righls at what time (when) or place (where). (i
available, aliach declarations, relevan( records, lranscripts, or other documents supporling your claim.)

— L
See A—r'\'AQHEA txarears 'A\:T\ a1 e i W S TN 3

b. Supporling cases, rules, or other authorily (oplional):
(Briefly discuss, or list by name and citation, the cases or other authorilies that you think are relevant to your claim If necessary,

altach an exira page )

ﬁ&c Anﬁg:ﬂeg Perrrran Aad) Exiremrs
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7 Ground 2 or Ground (il applicable).

See  frracned "-Dr-’«— et AN\ Ex T BT S

a. Supporting facts:

See A:TTA( H::_:_\J ?amm A\ D ExrEors

b. Supporting cases, rules, or other authority:

6‘;2. Beracne CeTrTTan ANL ExdresTs

— —
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1 No Hves. uive the following inlormalion:

& Did you appeal iron the conviclion, senlence, o commilment? [X] Yes
Name of court ("Court of Appsal” o "Appeliate Diviston of Superior Courd”):

Covar U Aoveals OeThe Srage O Carzruen A Frent APPEliare NreteTor

Resull. A_EF_’UQN\E-B ¢. [Duale of decision: wﬂ‘)) N _%_bi_ﬁl(z o

d. Case number or citalion of opinion, il known  F (V57 766

]

e Issuesraised (1) [ya, Jeo 21w, ?"7'1&\};:\!&17_}{{ Cound Ard Cran Entap e miERITS .

- 1
Dzt \ose DNres

(3) Euznesce To Yoestreradt Jo HuPFoet Ine Coane Eonarile MEINTG

Il ves, state the allorney's name and address. if known:

. Were you represenled by counsel on appeal? [E Yes [_J No

ke MaLcHeskr | PO, Bex HOW05, Savbancrso, Ca 94140 }

I yes. qive the following information:

9. Did you seek review it the California Supreme Courl? [><d_ves [ ] nNo
' b. Date of decision: { }(‘mz&[ g 27,2000

.a. Result: 1\::&\:&1}

Case number or cilalion of opinion, il known; 5 ]856/4/

C.
’ . - —_— —_ \
d. lssuesraised: (1) oy ¢ Jeomaly - Remyzikn \ne Gawd Ad Canin Fronancenens o

l\:{:fe ¥

(3) Enzdence o LicusFreenT ‘o SouperT Ine G CnHANCEME TS

10.)f your petition makes a claim regarding your conviclion, senience, or commitment thal you or your attorney did not make on appeal,

explain why the claim was not made on appeat:

11. Administrative review: .
a. If your petition concerns condilions of confinement or other claims for which there are administrative remetiies, fajlure 1o exhausl

administralive remedies may result in the denial of your petilion, even if il is olherwise merilorious. (See In re Muszalsii (1975)
52 Cal.App.3d 500.) Explain whal administralive review you sought or exptain why you did nol seek such review:

o Did you seek the tighest Teve! of adminisiraiive review avaiiante? [ Yes |1 No
Allach documenls that show you have exhausied vour adminisiralive remnedies,

Faye Lol i
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commiliment, or ssoe in any courl” "% Yes

15 0.

C.

MC-275

Other than direcl appeal, have you filed any other pelitions, applications, o motions with respect to this conviction,

Il ves, continue with number 13 Ll No o, skip to number 15,

(1) Name of courl. (T\)PE Crol OUU'F’T’ ()[THF, S sTEL (\\F OA)AFU{M:EA«'T)LAKF G\UNT\/

{2) Nalure of proceeding (for example, "habeas corpus petition”): HA’\%EA* Cr CPUS D,: T T e

(3) Issues raised (5) _See AT’VAC\-\CN et And ExhreaTs

()

(4) Result (attach order or explain why unavailable). DF_N.,_. e

{5} Date of decision: O(‘,ro'\"a»:e 27“ 701 ]

{1} Naine of court ( 2T _OL- Ap'pml <, Frema /—\';»‘P(»‘_) LATE D:QTRIC:\"

(2) Nature of proceeding” PWap eae  Cabun e

(3) Issues raised. (2) S;e, JAfT-rACHF_\\ Perrrron) Amd Fxhrerte

(b)

(4) Resul! (attach order or explain why unavailable): ]\ EnTE D ,\/I‘Uf OV )T 24 ETUDTCEDND.
7/ 7

{5) Dale of decision: MA ROH 1q ZO 17

For additionat prior peliliuns, applications. or motions, provide lhe same information on & separale page.

14. I any of the courls fisled in number 132 held 2 hearing, stale name of court, dale of hearing, nature of hearing, and result:

15.

34 Cal.2d 300, 304.)

Explain any delay in the discovery of the ctaimed grounds for relief and in raising lhe claims in this petilion. (See In re Swain (1949)

16. Are you presently represented by counsel? [ Yes /m No

Il yes, siale the atlorney's name and address. if known.

17. Do you have any pelilion, appeal, or olher matier pending in any coud? [J Yes =[] No

Il yes, explain:

18.

i this petilion might lawlully have been made l6 5 lower court, slale the crcumsfances justifying an applicalion to this court’

I, the undersigned, say: | am the patilioner in thie action. | declare under penalty of pernury under the tawe of the State of Cabilorma
that the foregoing allegalions and statements are lrue and correct, excent as (o matlers that are staled on my information and belief.

and as lo those maillers | believe thern (o be rue

Dale: {\/\A\{ (S‘ 29(2_‘

ETION FOR W1 OF HABEAS Torrus
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F-Cth;AL CA‘%FS .

Il

Precot N Aepanamseny (993)507 06 019, 637, 113 5.Go 1740 20
Cusmeecs, N Messraecerr (1973)410 Us. 264, 93 5,.Cr /036 /4,16,20
Domnerry N Decrrzsmeaeh (74 ) e 1§ 637, 643, 94 5. Cr /865 20
frarree N Uneren Srares (1946:) 238 us 797 41, €9 5. G 20] 15
Tewson . Vreeraza (0190447 (15, 408, £687 /9
WMedrsovers e Fow Tuc. N Caceniuen (1964 )1ed 0.5 S48, 554 7,8,11,17
Mo&c.nu Y I 11 za025 (1%2)6@4 us. 7i9, iz S.(r. 2722 /3
Bigre. Y Romniers (47 Cee 2007)50n & 2 922, 923 6,20
Resates-Lopes V. UnizrenSoaree (1981) 457 U4, 182, 188 2,8,10,17
Srerciiany . Wasizacmo (19p4) 40 115, (68, CAT 13,44, 18
Troans N Huprae) (97 Coe 2002) 273 £ %l 1164, 1i79- 18] 20
Vsirred Scares V. Preeey (A Coe 1990) 627 F2d 1o, 19
Urres Spares V. redearck (97 Cre /9%) 28 F.2d (310 70
(hrred Searee V. Coacen (9”’&9 1981) (48 £ 2zt 587 | 20
(irre) Soares V Fariea (4™ Cea 2001241 £ 2 1id- 7
Uieren Jrarec X Repeare{9™ Coe 1980) 614 £ 24 530 19
Uhirrzy Smores. N Wariace [("/T”Gﬂ /%)(3,)8‘/6' £2d (o4 vAo)
Veaaea UnizrenSrares(zooq) 0 S, 129, S Cr 2200, 2205~ 2301 15
STATE‘—\ Cl’-\ SES :

T Re Ueecurnes (1893) € Ca 4™ 97, U8, 177 -200. 8,9,
Brre N PBuscewent (G810 1% Car Aop 2] 925, 929 8
Provre N Pravean) (2007)154 Cas Aoz 4™ 1390, 1413 J414, 65 G _Rere 3d 548 9
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EXHIBIT “B”



CRAIG COLLINS
ATTORNEY AT LAW

221 North 1 Street
Madera, CA 93637
(559) 674-4696
Fax: (559) 674-9631

To: Court of Appeal-Fifth Appellate District November 21, 2011
From: Craig Collins
Attorney at Law
Re: In re Ulices Aguilar on Habeas Corpus
Case No. F063652

Dear Court:

This is an informal response to the issue of my representation of Mr. Aguilar and
attached is a declaration regarding the same.

Issue 1.

Mr. Aguilar alleges I was ineffective for ... failing to move to discharge that
juror.”

On voir dire, Juror #9 indicated that she had family member(s) that were involved
in gangs. I and Mr. Aguilar discussed that we felt that the juror’s gang involved family
member(s) were likely in the Norteno gang. -Mr. Aguilar was said to be part of the rival
Sureno gang. The actual shooter, as well as the victim 1n this case, were Nortenos. This
was defense’s theory of the case. The prosecution claimed the shooter to be a Norteno
turned Sureno. I asked Mr. Aguilar if he felt that since juror #9 had these gang ties,
would she be more apt to acquit, as the reputation of gangs is to stay out of prosecution or
court proceedings. In other words, I asked if this juror would simply decline to convict
based on our knowledge of gang culture. Mr. Aguilar and I discussed this, and we
decided to leave her on the panel at that point as a strategic decision.

In the middle of trial, this same juror advised the court that she knew a Norteno
gang member who was an ancillary subject in the people’s prosecution of the alleged
gang enhancement. The court inquired as to the effect of this relationship on her ability
to stand as a juror in the case. 1 asked the judge twice on the record if I could ask her
questions myself. The first time I was ignored, the second time Judge Hicks asked me to
approach. Iadvised 1 wanted to ask questions, Judge Hicks responded that she could be
fair and he would ask her the questions again. Based on this refusal and the court’s
implication, as well as the answers of the juror, I felt that a motion to dismniss this juror
was futile, yet important to preserve the issue in my motion for a new trial. (And appeal)
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This is also true in Tegards to the tattoo and the supposed gang music overheard in
the hallway of the courthouse. I thought that the tattoo and the music shounld be brought
to the court’s atiention, but I felt I did not have enough evidence to support this claim.
Moreover, 1 was told initially by Luis Aguilar that he did not want to testify regarding
this. It was clear that Judge Hicks saw no merit to this as [ brought it to his attention.
Upon the motion for a new trial, I declared under penalty of perjury that I had
information that the juror was playing gang music in the hallway. The motion was denied
and further testimony was not required from the judge.

Issue 2

Mr. Aguilar further contends I was ineffective for not laying a proper foundation
in terms of a timeline regarding the relationship of Abe] Vasquez and juror #3 regarding
Mr. Vasquez’s gang ties. I alleged in my motion for a2 new trial that juror #3 sought
advice from her boyfriend Abel Vasquez (who was incarcerated in adjacent cell of Mr.
Aguilar) on what verdict to vote. At the motion, Mr. Vasquez authenticated photos of
him and juror #3 wearing red clothing. Moreover, 1 was established that Mr. Vasquez
was living in a cell adjacent to Mr. Aguilar at the time of deliberation and was asked by
juror #3 (his girlfriend) whether or not to vote guilty or not guilty. I believe Vasquez also
testified regarding his gang ties (Norteno). There was no evidence by the people that
Vasquez was not a Norteno during the trial or otherwise. Without the transcript, the
details can be difficult to recall, but I was satisfied that the specific i1ssues regarding juror

misconduct were presented the day Mr. Vasquez testified.

* It should be noted that I petitioned the court to disclose juror #3’s contact information
to further pursue these issues, but this was denied and I was ordered to have no contact

with the juror by Judge Hicks.

Please let me know if this Court requires any additional information or
clarification in this matter.

Sincerely, (‘ \

Craig Collins
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DECLARATION

I, CRAIG COLLINS, do hereby declare:

1. T was the trial attorney of record for Petitioner Ulices Aguilar in the present case
F063652.

2. The decision to initially keep juror #9 was a strategic decision that was discussed
beforehand with Mr. Aguilar.

3. During the trial, I was not allowed to ask juror #9 regardmg her knowledge of a
gang member involved in the People § case,

4. Because of this,.and the answers juror #9 provided, I did not feel a motion to
remove the juror would be granted.

5. The evidence presented regarding juror #3 and misconduct fulfilled strategy of
showing that the juror committed misconduct.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.
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PROOF OF SERVICE

Declaration of Service by Mail

L uliceaER AGVILAZ

, declare that I am over the age of

Eighteen (18) and that ] (am/am not) a party to this action. On (TANJMQ,I/ 4 .2012_,

I deposited a copy of the following document (s):

REPLY TO Coomet'S TomafM bl CEBEISE

-+

in a sealed envelope with the postage prepaid into the United States mail outlet via an
authorized California Department of Corrections and Rchabilitation employee at

Ironwood State Prison, in Riverside Cov_.mty, Blythe California, and addressed as follows:
CouRT o ARPECAL
ETATE OF CadlZe A
H T APPCULATE ©FSTRICT
CHZH veTORe STeEeeT
P30, A, ABI24- oo

Cenlt CoLlims
ATTOOIEY AT Loaw
22 o T STeEeT
MxOERA, CA. A5

I declare under penalty of perjury by the laws of the State of California that the foregoing
is true and correct (pursuant to 28 USCA 1746 (2) ).

Y/ AN i

Signature: » \B
oLicES AGuilag
AREELLLANT 1 QLo =

Da'[e."j;\mg:e,&\[ i, 27
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PROOF OF SERVICE

Declaration of Service by Mail

I, é/[ﬂ'p’% 46(/'/’[,4/\’ , declare that ] am over the age of

A____..Eigluc_enﬁ,(_LS)._z_xnd_,_tl_xai.I,_(am_/am_p_czt),a,par_tx_tp,t.his.actjp&.in\f74>/ 1A 2012 .

I deposited a copy of the following document (s):
o e e T
e TTTIon for URTT OF AABtA;; QQQ“@()S

CA‘@T_QINAL Ples Oee (\OPY

in a sealed envelope with the postage prepaid into the United States mail outlet via an
authorized California Department of Corrections and Rehabilitation employee at
Ironwood State Prison, in Riverside County, Blythe California, and addressed as follows:

SUIOKEME QUWJ"O F OA LT For N TA
3506 McauastTer St
San Fravsrsco 5 Ca 94102- 7303

I declare under penalty of perjury by the laws of the State of California that the foregoing
is true and correct (pursuant to 28 USCA 1746 (2) ).

Date:[&'(?;;[ JS Qg‘glz Signature:‘%ﬁ
Ulzces _AC—'UILAK

Lerrmmonee e S
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Case 1:12-cv-01547-LJO-JLT Document 1 Filed 09/20/12 Page 3 of 65

1 "/:f;/ £ ( }: 4,mwmrﬁ‘

3 FJ;J\)FJ?:A} (24%;:9 i

4

5 | Brecur v Arrauasascs (HQ'%)SQ-: LS 6IY, c’;a"z'n'a a Cr 110 22
6 | 'Briscane V. Sclcmnge (G470 2009} 55, 20\ 1005 L1,id
7. Cuammees v Messcscper (lcl”i'%)‘-HO Lo 284, 93 2.G 038 |8, 27
g | ) ; - , 22
9 .

10| Garcza ¥ C&KF\’,(’TT"&R 70(1‘5)5016 F. Ad 099 TN

'M_\!L@Q:&IAJIQ“H)'-H% LG GLE, (87
bz Four To

20|t Seamm——Frenzrir {4 Y ,

21! Unrredy Srares N Ceend (97 Coe 1981) c48 F 2 587 27,
22| Yrreh Srares V. Pagkee (4™ Cee Ant) 240 F 24 i I

23| Urred Srams V. Koreers (G (e 1980) 618 £ 24 530 7]

24| Unarrens Srarees N wasiace (97 Cop 108} s £ 24 14 22

25| VeaGere N U «Smﬂ;,s(?frﬁ) Uliﬁ_ |29 S G Z5¢a 2305 2567 G4 41

’ ( !
27 \STATF DES

F A246
|




10
H
12
13
14
15
16
17
18
19

Case 1:12-cv-01547-LJO-JLT Document 1l Filed 09/20/12

'ﬁ_ECJPLF v IbA\.r'rG (icfcl"ij o Ca 4T Y3 5i6

Page 4 of 65

Pevae Y CGurcen (:zaoci)l'w, Car. Aer. 4™ 9332

D

Baetre N Vocel (ouzliue, Ca Aep T™ [3] 130

CQM‘)T__‘I_*_‘TL)’EIOI-J-‘S "

USC frem 4MA’£

9,17

U.SC -j\fx‘ﬂl JMBT

VS Lugreenms JM[S?’

13048 19, 20
13,457 19, 7 1

SI'A'{ UTES ‘

/O

[‘-AL_ (‘D‘_M‘H Cc.l‘)ﬁ éﬂ(n]

21
22

24
25
26
27
28

20

/'/'f'

A247




Case 1:12-cv-01547-LJO-JLT Document 1l Filed 09/20/12 Page 5 of 65

PETITION UNDER 28 USC § 2254 FOR WRIT OF
HABEAS CORPUS BY A PERSON IN STATE CUSTODY

(If petitioner 1s aftacking 2 judgment which imposed a sentence to be served in the future,

petitioner must fill ip-the name of the state where the judgment was entered. If petitioner has a sentence
to be served in the future under a federal judgment whichk he wishes to attack, he should file a motion

under 28 U.S.C. § 2255, in the federal court which entered the judgment.)

(1)

(2)

()
(4)

(5)

PETITION FOR WRIT OF HABEAS CORPUS BY A PERSON IN STATE CUSTODY
Instructions—Read Carefully

This petition must be legibly handwritten or typewritten, and signed by the petitioner under
penzlty of perjury. Any false statement of a material fact may serve as the basis for prosecution
and conviction for perjury. All questions must be answered concisely in the proper space on the
form.

If you have more than 4 grounds for relief, you may attach pages with the remaining grounds;
however, the format of the attached pages must be the same as the petition and you must.provide
only & brief statement of facts. No citation to lega!l authority is required. A brief or
memorandum in support of the petition may also be attached; however, the form petition must be
complete 1n itself and may not simply refer to the attachments, :

Upon receipt of a fee of §5 your pct1t10n will be filed if it is in proper order.

If you do not have the necessary funds for transcnpts eounsel, appeal and other costs connected
with a petition of this type, you may request permission to proceed in forma pauperis, in which
event you must execute form AO-240 or other form required by the court, setting forth
information establishing your inability to pay the costs. If you wish to proceed in forme
pauperis, you must have an authorized officer at the penal institution complete the certificate as
to the amount of money and securities on deposit to your credit in any account iz the mstitution:

Ounly judgments entered by one court may be challenged in a single petition. I you seek to
challenge judgments entered by different courts either in the same state of in different states, you

(6)

7

(8)

must file-separate-petitions-as-to-each-court

You must include all grounds for relief and all facts supporting such grounds for relief in the
petition you file secking relief from any judgment of conviction. .

When the petitior is fully completed, the original and at least two copies must be mailed to the
Clerk of the United States District Court whose address is _ -

Clerk, U.S. District Court
2500 Tulare Street, Suite 1501
Fresno, Californiz 93721

Petitions which do not conform 1o these instructions will be returned with a noiatiaon as 10 the

deficiency. |
{Revised 2/15/06)

M)
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AD 241 (Rev. 5/85)
PETITION UNDER 28 USC § 2254 FOR WRIT OF

HABEAS CORPUS BY A PERSON IN STATE CUSTODY

United States District Court District 1= e 2
Name Prisoner No. . Case No.

Urces Aauciap G-48827
Place of Confinement
Tronwee ) STaTe FPemeo
PO THOR 29
Gy e, Ca G2722.6
Name of Petitioner (include name under which convicted) Name of Respondent {authorized person having cusiody of petitioner)

N
 — \
|Ulzees Acuriar V. Matrtie) Cae, Sce. O Ine. CDCR,
The Atiorney General of the State of: & _
: WV ORNITS
PETITION

1. Name and location of court which entered the judgment of conviction under atiack QU’PF RO OQU o1

(e Tue. Szare O ()J-l LIFUQI\-II.&I {jwuN-r\r/ Oe Tusre ‘
2. Date of judgmens of conviction _ Aol - L 2008 '
3. Length of semence _H () .\/.: aps 1o brge .
4. Nature of offense invotved (all counts) I L. 18] Mumu;g I\iL[-HF Zrad héc-n:ar;e_‘
. C 12072, 53 Qunt FadanceentTs,
Ve 18627 (Gawe Enuaneneam=

5. What was your plea? {(Check one)

(2) Not guilty K
{b) Guilty O
(c) Nolo contendere 0

- If you ensered & guilty plea to one coun! or indictment, and a not guilty plea to another count or indictment, give details:

6.  1f you pleaded not guiity, what kind of trial did you have? (Check one)

(a) Jury R

{b) Judge only O

7. Did you tesiify at the trial?

Yes {J No jZ{

8. Did you appea! from the judgment of conviction?
Yes Jﬁ Ne [

(2)
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AD 241  ({Rev. 5/85)
-

9, Ifyou did appcﬁ], answer the following: .
(a) Name of court .CQUKT d& Arreal = Or-Tn; e Q: 0}1 LTEORNT A, FreTu APFFL[J\TF N’“TTEICT‘

() Resut _JuDemenis  Aerreae

(c) Daic of result and citation, if known —J'\__PL\I' gti Z[“(_\

(d) Grounds raised l)out—z,i £ N)a:r-:i'?ngh\,/l; J\Q;f MTfﬁmNr\uCt_j' EN@UFF:UH\:C\/
7

QLZ £V IOENCE

(e} 1f you sought further review of the decision on appeal by a higher siate court, please answer the following:

(!) Name of court CAZ_T-F:QRNIA LS&IPQFM@ Q)\JF’ T
(2) Result J\ENT'FN

(3) Daie of result and citation, if known ()C’TD&E&. 27.; ZO10 -

{4) Grounds raised hoﬁ?ni_& JecsPaeiy \)mg’r Mescondacr KJJJQQUFFI.CENC;J

L

ﬂx: Eurdince

(D If you filed a petition for eertiorari in the United States Supreme Court, please answer the following with respect to
each direct appeal: ’

(1) Name of court

(2) Result

(3) Date of resvlt and citation, if known

(4) Grounds raised

10.  Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any petitions,
epplications, or motions with respect to this judgment in any court, siate or federal?

Yes ﬂ No [

11, Ifyour answer lo 10 was “yes,” give the following information:

{a) (1) Name of court :

(2) Nature of proceeding HE\’%&&% C\RPLSS

{3) Grounds raised DOUH E QF QTPAF_D:; ,I_)b&#f\/\rag 4 t&c‘(‘.}’ﬂg;urﬁme NL,}(;

B (e Fusbenice e rueral. Mreconducr, ToseeecTyus

&D]
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A0 241  (Rev. 5/85)

A@SI'%TMQE (l ﬂouN%El

(4) Did you receive an evidentiary hearing on your petition, application or metion?

Yes [0 No ﬂ

(5) Result DF‘MIEN

(6) Date of result Oc-ro‘g%r;g 21 201}

(b) As to any second petition, application or motion give the same information:

(1) Name of court

{2) Name of proeeeding MA‘F)EAS OGQPUE)

- ‘ . -
(3) Grounds raised dqp\/ qurnur\urr' “ RoseCuTaRTAL ﬁ/lrgnnm DUC“‘I'.,

e ceecTINE, A&Svs-nﬂmcr OE CC;QNSE,{_.

(4) Did you reeeive an evidentiary hearing on your petition, application or motion?
Yes [0 No K ' .
(5) Result D ey Eb Vdrmg, T ?Qé JONTCE

(6) Date of result _Mmgﬂ lcf 70172

(¢) Did you appeal to the highest state court having jurisdiction the result of action taken on any petition, applicartion or

motion? .
{1)—First.petition,-ete.— Yes_ [KA__No__[O
{2} Second petition, elc. Yes. (. Wo [J

(d) 1fyou did nor appeal from the adverse action on any petition, application or motion, explain briefty why you did not:

12.  State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the facts
supporling each ground. If necessary, you may attach pages stating additional grounds and facts supporting same,
CaUTION: 1n order 10 proceed in the federal court. you must ordinarily first exbaust vour available state court
remedies as to each ground on which vou request action by the federal court. if vou-fail 10 sei forth all prounds in this
petition. you mav be barred from presenting additional grounds at a {ater date.

1S
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AO 241  [Rev. 5/85)

For your information, the following is & list of the most frequently raised grounds for reliel in. habeas corﬁus
proceedings. Each statement preceded by = letier constitutes a seperate ground for possible relief. You may raise any
grounds which you may have other than those lisied if you have exhausted your state court remedies with respect 1o them.
However, you should raise in this petition all gvalioble grounds (relating 10 this conviction) on which you base your
allegations that you are being held in custody unlawfully.

Do not check eny of these listed grounds. If you select one or more ofthcsc grounds for redief, you must allege facts.
The petition will be rerurned to you if you merely check (a) through (j) or any one of these grounds.

Conviction obtained by plea of guilty which was untawfuily induced or not made volumarily with understanding of
the nature of the charge and the consequences of the plea.

(b) Conviction obtained by use of coerced cenfession,

(c) Conviction obtained by use of evidence gained pursuant to an unconstitutional search and seizure,

{d) Conviction obtained by use of cvidence obtained pursuant 1o an unlawful arrest.

(e} Conviction oblained by a violation of the prmlegc ggainst self-incrimination.
(f) Conviction obtsined by the unconstitutional failure of the prosecution to disclose to the defendant.evidence

(a)

fayorable to the defendant.
(g) Conviction obtained by a viclation of the protection againat double jeopardy.
{h) Convietion obtained by action of a grand or petit jury which was uncenstinitiongally seleeted and impaneled.

(i) Denial of ¢ffective assistance of counsel.
(j) Denial of right of appeal.

A. Ground one: SEE JA‘EDE\QHE\b D.—‘I“—‘:'I"IO\\L

Supporting FA CTS (state briefly without citing cases or law): SE{I A‘}' SAQHFE\S DP'—_J ) L0

B. Ground two: 6&(; Am&gﬁrpﬁz&_ﬁﬂ\ﬂ

e Amenedy Perriro rd

Supporting FACTS (state briefly without citing ceses or law):

(5)
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AD 24)  (Rev, 5/B5)

(c) Attrial C:ZAI(% (Esu_-ngs,‘
221 teerd 1" S NManeqo, (o 43607
(d) Atsentencing (‘Rﬁ.‘c@ Gou;c—:\\s
220 Nogm TS, Noreaa (s 92657
(¢) Onappeal Krm Vat clesk T
PO Bor H0I05, Sanl Feamcrece, Ca 94140

(f) Inany post-conviction proceeding

(g) On appeal from any adverse ruling in & posi-convietion proeeeding

16.  Were you sentenced on more than one count of an indictment, or on more than one indictment, in the same court and at

the same time?

Yes [0 No lﬁ

17. Do you have any future sentence to serve afier you complete the sentence imposed by the judgment under atrack?

Yes O No M

(a) Ifso, give name and location of court which imposed sentence to be served in the future:

(b) Give date and length of the above sentence:

{c) Bave you filed, or do you conlemplate filing, any petition attacking the judgment which imposed the sentence to be

served in the future?

Yes [0 No O

~—W herefore; petitioner prays-that-the-Gourt-grant-petitioner-relief-to-which-he.-may-be.entitied.in-this_proceeding

Signature of Attorney (if any)

1 declare under penalty of perjury that the foregoing is true and correct. Executed on

Seoremger [0 200
Date

/ .
'7 Slg\xqglre ofWr

&)
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CRAIG COLLINS
ATTORNEY AT LAW

221 North ] Street
Madera, CA 93637
(559) 674-4696
Fax: {559) 674-9631]

mm“

To: Court of Appeal-Fifth Appellate District -+ November 21, 2011
From: Craig Collins

 Attorney at Law
Re: In re Ulices Aguilar on Habeas Corpus

Case No. F063652

Dear Court:

This is an informal response to the issue of my representation of Mr. Aguilar and
attached is a declaration regarding the same.

Issue 1.

Mr. Aguilar alleges 1 was ineffective for “...failing to move to discharge that
juror.”
On voir dire, Juror #9 indicated that she had family member(s) that were involved
in gangs. 1and Mr. Aguilar discussed that we felt that the juroi’s gang involved family
member(s) were likely in the Norteno gang. “Mr. Aguilar was said to be part of the rival
Sureno gang. The actual shooter, as well as the victim in this case, were Nortenos. This
was defense’s theory of the case. The prosecution claimed the shooter to be a.Norteno
turned Sureno. 1asked Mr. Aguilar if he felt that since juror #9 had these gang ties,

would she be more apt to acquit;asthereputation-of-gangs.is_to_stay out of prosecution or
court proceedings. In other words, I asked if this juror would simply decline to convict
based on our knowledge of gang culture. Mr. Aguilar and 1 discussed this, and we
decided to leave her on the panel at that point as a strategic decision. '

In the middle of trial, this same juror advised the court that she knew a Norteno
gang member who was an ancillary subject in the people’s prosecution of the alleged
gang enhancement. The court inquired as to the effect of this relationship on her ability
to stand as a juror in the-case, I asked the judge twice on the record if I could ask her
questions myself. The first time I was ignored, the second time Judge Hi cks asked me to
approach. 1advised I wanted to ask questions, Judge Hicks responded th at she could be
fair and he would ask her the questions again. Based on this refusal and the court’s
implication, as well as the answers of the juror, 1 fell that a motion to distniss this juror
was futile, yel important to preserve the issue in-my motion for a new trial. (And appeal)
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This 1s also true in regards 1o the tattoo and the supposed gang music overheard in
the hallway of the courthouse. 1 thought that the tattoo and the music should be brought
1o the court’s attention, but I felt I did not have enough evidence to support this claim.
Moreover, 1 was 1old initially by Luis Aguilar that he did not want 1o lestify regarding
this. It was clear that Judge Hicks saw no merit to this as | brought it 1o his attention.
Upon the motion for a new trial, I declared under penalty of perjury that J had
information that the juror was playing gang music in the hallway. The motion was denied

and further testimony was nof required from the judge.

Issue 2

Mr. Aguilar further contends I was meffective for not laying a proper foundation
in terms of a timeline regarding the relationship of Abel Vasquez and juror #3 regarding
Mr. Vasquez’s gang ties. [ alleged in my motion for 2 new trial that juror #3 sought
advice from her boyfriend Abel Vasquez (who was incarcerated in adjacent cell of Mr.
Aguilar) on what verdict to vote. At the motion, Mr. Vasquez authenticated photos of
him and juror #3 wearing red clothing. Moreover, | was established that Mr. Vasquez
was living in a cell adjacent to Mr. Aguilar al the time of deliberation and was asked by
juror #3 (his girlfriend) whether or not to vote guilty or not guilty. I believe Vasquez also
testified regarding his gang ties (Norteno). There was no evidence by the people that
Vasquez was not a Norteno during the trial or otherwise. Without the transeript, the
details can be difficult to recall, but ] was satisfied that the specific issues regarding juror

misconduct were presented the day Mr. Vasquez testified.

* 1t should be noted that ] petitioned the court to disclose juror #3°s contact information
to Turther pursue these issues, but this was denied and ] was ordered to have no contact

with the juror by fudge Hicks.

Please let me know 1f this Court requires any additional information or
clarification in this matter,

Sincerely, ( \

Craig Collins
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DECLARATION

I, CRAIG COLLINS, do hereby declare:

1.

2.

3.

-4

5.

| was the trial attorney of record for Petitioner Ulices Aguilar in the present case

FO63652.
The decision to initially kccp juror #9 was a strategic deeision thal was discussed

beforehand with Mr. Aguilar.
During the trial, I was not allowed to ask juror #9 regardmg her knowledge of a

gang member invoived in the People’s ¢ase.

Because of this, and the answers juror #9 provided, [ did not feel a mot1on o

remove the juror would be granted.
The evidenee presented regarding juror #3 and mlsconduct fulfilled strategy of

showing that the juror committed misconduct.

1 declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.
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' CDC #: G-48817
Tromwood State Prison
P. O. Box 2199
Biythe, CA 92226
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IN THE
COURT OF APPEAL OF THE STATE OF CALIFORNIA . ...
RO P S e
IN AND FOR THE i
FIFTH APPELLATE DISTRICT R
' Inre ULICES AGUILAR, ?' F063652 =

T T (Tutare Super. Ct. No. 259287)
On Habeas Corpus.

ORDER

BY THE COURT:

Petitioner is granted leave to file on or before 30 days from the date of this order a

(19

reply to counsel’s “informal response” filed on November 29, 2011.

The Clerk/Administrator of this court is authorized to send a copy of the informal
response to petitioner.

/7/‘%% Presiding Justice
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KAMALA D. HARRIS, State Bar No. 146672
Attorney General of California
KATHLEEN A. MCKENNA, State Bar No. 202916
Supervising Deputy Attorney General
WIiLLIAM K. K1M, State Bar No. 207818
Deputy Attorney General

2550 Mariposa Mall, Room 5090

Fresno, CA 93721

Telephone: (559) 477-1675

Fax: (559) 445-5106

E-mail: william.kim@doj.ca.gov
Attorneys for Respondent

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

ULICES AGUILAR,

Petitioner,

MATTHEW CATE, Secretary, CDCR,

Respondent.

1:12-¢cv-01547-LJO-JLT

30. Reporter’s Transcript on Appeal, Vol. 1, dated January 8, 2008 and March 24-

25, 2008, pp. 1-213.
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o
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THE PEOPLE OF THE STATE OF ) 3 ~ o 5
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) No. VCF 127019-E
ULISES AGUILAR, )
) 5 Criminal
Defendant. ) No. F057268

)
APPEAL FROM THE SUPERIOR COURT OF TULARE COUNTY

HONORABLE LLOYD L. HICKS, JUDGE PRESIDING

REPORTER'S TRANSCRIPT ON APPEAL
January 18, 741 , March 24 and 25,-%2@2
VOLUME 1 —0of
(Pages 1 - 213)

CERTIFIED COPY
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For Plaintiff/Respondent: EDMUND G. BROWN, JR.
STATE ATTORNEY GENERAL
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For Defendant/Appellant: KIM MALCHESKI
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San Francisco, CA 94140
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ring a bell about this particular case? A lot of the
witnesses in here are going to be police officers,
sheriff's department generally. And I'm going to
instruct you that police officers' credibility, it's
called, or believability, is governed by exactly the
same standards as any other witness. And I'll give a
jury instruction about how you judge the credibility of
witnesses.

Is there any of you who because of some
feelings for or against police officers would not be
able to judge their testimony by the same standard as
anybody else's? Okay. No responses to that.

And you've heard from the opening
statements that the underlying offense here was
committed with a gun. Some people have very strong
feelings about that. Even though Mr. Aguilar is not --
there's no dispute, there's no claim that he pulled the
trigger. That's not the issue.

But is there anybody here that just
because this involved the use of a gun has such strong
feelings that they would be unable to follow the law as
I give it to you? No response to that.

Another issue up here. You heard that
there's an allegation that this was, I'll say,
gang-related. There's some technical requirements for

that, which you'll hear more about that later. Is

TAMMY A. WARREN, CSR #6047, RMR, CRR
Tulare County Superior Court A287
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there anybody here who -- and I'm going to get right
down to it. And don't be ashamed. We had people this
morning admitted they had been in gangs. Is there
anybody here, either yourself or close friends or
relatives have been or are in a street gang? Okay.
Ms. Rodriguez.

PROSPECTIVE JUROR NO. 16: Uh huh?

THE COURT: How close is this person to you?

PROSPECTIVE JUROR NO. 16:  Cousin.

THE COURT: Cousin. And is this in Tulare
County?

PROSPECTIVE JUROR NO. 16: Yes.

THE COURT: Is there anything about that that
would make it difficult for you to be impartial to both
sides here?

PROSPECTIVE JUROR NO. 16: Not necessarily

impartial, no.

THE COURT: Beg your pardon.

PROSPECTIVE JUROR NO. 16: Not impartial, no.
I wouldn't be impartial. I'd just have some -- I'm
aware of some background knowledge of what goes on in

some particular gangs.

THE COURT: ALl right. Now you're going to
find one thing. This was in Pixley. And the gangs in
question are north and south, Norteno, Sureno. And I'm

going to tell you that the evidence is going to be that

TAMMY A. WARREN, CSR #6047, RMR, CRR
Tulare County Superior Court A288
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they're not necessarily the same structure and
otherwise as Norteno and Sureno, for instance, gangs in
Visalia and around the area. Does that make a
difference to you?

PROSPECTIVE JUROR NO. 16: A little.

THE COURT: Because the real question is, to
tie back to what I said before, what we don't want is
somebody who goes into the jury room and says, well, I
know some stuff that they didn't tell and I'm gonna use
that to decide the case. We want somebody who, if they
do know that, is going to wall it off and decide the
case just based on what you heard on the witness stand.
Will you be able to wall it off and decide it based
just on what was heard on the witness stand?

PROSPECTIVE JUROR NO. 16: Probably not.

THE COURT: Probably not. Okay. Counsel,
any problem?

MR. UNDERWOOD: No, Your Honor.

MR. COLLINS: Submit it.

THE COURT: Okay. 1I'll go ahead and excuse
you. You need to go back to the Jury Assémbly Room for
possible reassignment. Call the next one please.

THE CLERK: Badge number 773832, Barbara Joan
Melton, MELTON.

THE COURT: Ms. Melton, any of the questions

we've asked so far that you'd 1ike to respond to?

TAMMY A. WARREN, CSR #6047, RMR, CRR
Tulare County Superior Court A289
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PROSPECTIVE JUROR NO. 16: No.

THE COURT: Anybody else with -- on the gang
guestion?

PROSPECTIVE JUROR NO. 9: I have a family
member that's involved in it, but I don't -- I stay
away. It doesn't bother my mind at all. I'm not
involved, and I don't care to be. So I just wanted to
let you know that I do have family members.

THE COURT: That's what we're trying to find
out. So you'll be able to decide this case on the
evidence in this case?

PROSPECTIVE JUROR NO. 9: Yes. It doesn't
bother me.

THE COURT: Thank you. That's (Juror No. 9),
juror number nine. Anybody else on that issue?

Has anybody been, yourselves or close
friends or relatives, been the victim of a violent
crime? Okay. Mr. Arechiga?

PROSPECTIVE JUROR NO. 17: Yes, sir. My
nephew was beat up by gang members.

THE COURT: How long ago was that?

PROSPECTIVE JUROR NO. 17: About 20 years
ago.

THE COURT: 20 years ago. Will you be able
to put that aside and decide this case on the facts of

this case?

TAMMY A. WARREN, CSR #6047, RMR, CRR
Tulare County Superior Court A290




[ T - VS N ]

O 00 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

KAMALA D. HARRIS, State Bar No. 146672
Attorney General of California
KATHLEEN A. MCKENNA, State Bar No. 202916
Supervising Deputy Attorney General
WiLLIAM K. KIM, State Bar No. 207818
Deputy Attorney General

2550 Mariposa Mall, Room 5090

Fresno, CA 93721

Telephone: (559) 477-1675

Fax: (559) 445-5106

E-mail: william kim@doj.ca.gov
Attorneys for Respondent

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

ULICES AGUILAR,

Petitioner,

MATTHEW CATE, Secretary, CDCR,

Respondent.

1:12-cv-01547-LJO-JLT

36. st Supplemental Clerk’s Transcript on Appeal, Vol. I of I, pp. 1-4.

(1:12-¢v-01547-LJO-JLT)
A291




COPY

COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIFTH APPELLATE DISTRICT

APPEAL FROM THE SUPERIOR COURT OF TULARE COUNTY

CASE NO. VCF127019E DEPT. NO _10 JUDGE LLOYD.HICKS

THE PEOPLE OF THE STATE OF CALIFORNIA

VOLUMEI OF I
(1-4)

PLAINTIFF/RESPONDENT

VS.
ULISES AGUILAR,

DEFENDANT/APPELLANT

S N Nt N N Nt N N e e N N

1°T SUPPLEMENTAL CLERK’S TRANSCRIPT ON APPEAL

APPEARANCES

FOR APPELLANT CENTRAL CALIFORNIA
APPELLATE PROGRAM
2407 J. STREET, SUITE 301
SACRAMENTO, CA 95816

FOR RESPONDENT ATTORNEY GENERAL

1300 I STREET, SUITE 125
- SACRAMENTO, CA 95814

A292



004

A293



N

~ O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

KAMALA D. HARRIS, State Bar No. 146672
Attorney General of California
KATHLEEN A. MCKENNA, State Bar No. 202916
Supervising Deputy Attorney General
WILLIAM K. K1M, State Bar No. 207818
Deputy Attorney General

2550 Mariposa Mall, Room 5090

Fresno, CA 93721

Telephone: (559) 477-1675

Fax: (559) 445-5106

E-mail: william.kim@doj.ca.gov
Attorneys for Respondent

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ULICES AGUILAR, : 1:12-cv-01547-LJO-JLT

Petitioner,

MATTHEW CATE, Secretary, CDCR,

Respondent.

21.  Reporter’s Transcript on Appeal, Vol. XIII, dated March 27, 2008, pp. 1273-1477.

(1:12-cv-01547-LJO-JLT)
A294




COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIFTH APPELLATE DISTRICT

THE PEOPLE OF THE STATE OF )
CALIFORNIA, g
Plaintiff, g
VS. ) Superior Court
) No. VCF 127019-E
ULISES AGUILAR, )
) 5 Criminal
Defendant. ) No.

)
APPEAL FROM THE SUPERIOR COURT OF TULARE COUNTY

HONORABLE LLOYD L. HICKS, JUDGE PRESIDING

REPORTER'S TRANSCRIPT ON APPEAL
March 27, 2008
VOLUME 13
(Pages 1273 - 1477)

APPEARANCES:

For Plaintiff/Respondent: EDMUND G. BROWN, JR.
STATE ATTORNEY GENERAL
1515 "K" Street
Sacramento, Calif.

For Defendant/Appellant: In Pro Per

CERTIFIED COPY

TAMMY A. WARREN, CSR #6047, RMR, CRR
Tulare County Superior Court

A295




W 0 N O U1 BN W N

NN N NN NN R R b B 3 3
A U1 AW N R O W NN W N R, O

1472

And (Juror No. 9), can you just hang
around for a second.
(Whereupon, the following proceedings

were had outside the presence of the jury, to wit:)

THE COURT: Still on the record out of the
presence of the jurors, everyone except juror number
nine. And you passed us a note to the effect that
you --

JUROR NO. 9: If it's the same Alex Sanchez
from Tulare that shot himself, that's the Alex I'm
talking about. I don't know if it's Alex from Pixley,
but I only know one Alex Sanchez, and I know he passed
away around that time. So that's why I thought I
should let you know that. I lived with him at the
time. I was dating his brother. He was like my little
brother.

THE COURT: Anybody know?

MR. COLLINS: It's the same one.

THE COURT: It is the same one.

MR. COLLINS: My impression is that what I
read the guy was upset at his girlfriend or something.

JUROR NO. 9: Right.

MR. COLLINS: Then he killed himself.

JUROR NO. 9: Right. Right.

THE COURT: This was just, I think I can say,

for the purpose of indicating will be tied together
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later that poster that you saw.

JUROR NO. 9: The what?

THE COURT: The poster you saw that had that
in it.

JUROR NO. 9: Right, that said, "In Memory of
Alex".

THE COURT: It had to do with -- I think it's
going to be used later for part of the expert's
opinion.

MR. UNDERWOOD: That's what it's going
toward, gang enhancement, yes.

THE COURT: Right.

JUROR NO. 9: I just thought -- I felt I
should let you know because I didn't want to get in
trouble.

THE COURT: I appreciate it.

MR. COLLINS: Can I ask her?

THE COURT: Is that going to affect your
ability to sit fairly in this case in any way?

JUROR NO. 9: If it doesn't have nothing to
do with him, no.

THE COURT: It doesn't.

JUROR NO. 9: If it doesn't, then no.

THE COURT: Doesn't have a thing to do with
him.

MR. COLLINS: Can I ask her some questions?

TAMMY A. WARREN, CSR #6047, RMR, CRR
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THE COURT: Well, why don't you approach and
see what you want to ask.

(Off the record discussion.)

THE COURT: The fact that he was
Norteno-associated and defendant here may be
Sureno-associated, is that going to affect your ability
to be fair in this?

JUROR NO. 9: Maybe a little bit.

THE COURT: Well --

JUROR NO. 9: I'm not saying that -- I still
have to see everything, so I can't say --

THE COURT: That's what we're asking.

JUROR NO. 9: No.

THE COURT: You could see the evidence and

decide this based on the evidence?

JUROR NO. 9: Like, okay, put it this way.

Right now I can't say he's guilty or not guilty. Just

because he's a Sureno, that doesn't have nothing to do

with me. I don't claim. My family does, but that has

nothing to do with me.
THE COURT: What you disclosed before.
JUROR NO. 9: Right.
THE COURT: That's all we want to Kknow.

You're not going to say --

JUROR NO. 9: Because he --

THE COURT: Because he's a Sureno, therefore,

TAMMY A. WARREN, CSR #6047, RMR, CRR
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I'm not going --

JUROR NO. 9: I don't claim, so I don't care
about that.

THE COURT: All right. Thank you very much.
And we'll see you back Monday.

THE BAILIFF: Tuesday.

THE COURT: Tuesday. Thank you. Have a good
weekend.

JUROR NO. 9: You too.

THE COURT: Anything we need to cover before
Tuesday?

MR. UNDERWOOD: Not from the People.

THE COURT: At some point I'm going to need
to get jury instructions because, remember, I make you
do the work on those. You do have a set from the last
time. Do you have an extra set from last time?

MR. UNDERWOOD: You want a fresh one, because
they're in an envelope in one of the boxes I saw. I
can do a fresh one.

THE COURT: Yeah. We need to do a fresh one.
But I mean in terms of getting the same ones and
adapting them. The only difference --

MR. UNDERWOOD: It's never easy. We change
software every six months because every one we try is a
mess to work with. But I'll just -- it's not a

problem.
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April 1, 2008

THE COURT: We're on the record in chambers,
out of the presence of the other jurors, except for
Juror Number Five, (Juror No. 5) who gave us a note
that basically says that leaving court on Thursday he
recognized a gentleman coming into the courtroom. "Put
two and two together, recalled where I had seen him. I
went to school with Gary Hunt. Didn't recognize the
name. He was a year ahead of me. We hung out a little
at school only. Haven't seen him since graduated in
1994." Does know his brother Pat. Hung out together
and worked together through the early '90's.

I think Detective Hunt, if I recall, is
just going to testify to statements that he took.
Those statements were all recorded.

MR. UNDERWOOD: Really just one.

THE COURT: It was recorded?

MR. UNDERWOOD: (Nods head.)

THE COURT: 1Is this going to affect your
ability to judge his testimony by the same standards as
anybody else?

JUROR NO. 9: No.

THE COURT: That's all we need to know.

JUROR NO. 9: I just didn't want any problems

THE COURT: Very good.

MR. COLLINS: Judge, I can I bring up
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something.

THE COURT: Yeah. Go ahead. Yes, sir.

MR. COLLINS: I don't want to sound
complaining or anything, but --

THE COURT: Oh, go ahead.

MR. COLLINS: I'm not complaining about
anybody. Luis Aguilar, who is Ulises'' brother,
advised me that the female juror who knew the Norteno
in the Memorial thing has like a gang tattoo and was in
the hallway playing on her phone rap‘music that was
Norteno rap music, making derogatory terms to Surenos
calling them Sur rattas or whatever.

THE COURT: The rap music was or she was?

MR. COLLINS: The music she was listening to.
And I heard her playing music, but I wasn't paying
attention to it. And I myself did see that she has a
big red star tattooed on her neck. And I just wanted
to bring it to Court's attention so that the Court
could deal with it how he sees proper.

THE COURT: Well, what do you suggest? We've
already talked to her.

MR. COLLINS: Yeah. And I remember what she
said. I just -- I wanted to just maybe follow-up. I
don't know if it's too late in the game to just ask her
if, you know, if she sides one side or anything like

that. She had mentioned that she has family that were
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gangs, and that she knew that person. But it was never
really brought up that if her family's, you know -- if
she would tend to side with a gang or be biased against
my client because he's in a rival gang.

THE COURT: I think I asked her that
directly.

MR. COLLINS: Okay.

THE COURT: At the last session. I'll get
the court reporter to check that over lunch.

MR. COLLINS: Okay.

THE COURT: Look at it.

MR. COLLINS: However you see proper. I'm
not trying to --

THE COURT: No. That's appropriate. What's
a red star? That's a new one on me.

MR. COLLINS: 1It's a North Star. It's called
like the North Star, and it's in red.

MR. UNDERWOOD: Dilbeck talked about it at
the last trial when he was looking at some of those
things about the stars. 1It's in the transcript of the
last trial. That north, North Star, I don't know.

MR. COLLINS: Yeah.

MR. UNDERWOOD: The constellation they're
referring to.

MR. COLLINS: Something like that. But
basically North Star, and it's in red. Apparently his

TAMMY A. WARREN, CSR #6047, RMR, CRR
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witness Ramon Pulido had seen that underneath it. It
had some writing with a big N on it, something 1like
that.

THE COURT: Okay.

MR. UNDERWOOD: On her?

MR. COLLINS: Yeah.

MR. UNDERWOOD: When are these guys seeing
this stuff?

MR. COLLINS: Apparently in the hallway.
Because I saw her when I was -- I distanced myself --

THE COURT: I got one question. What are
they doing close enough to the jurors to be able to see
that?

MR. COLLINS: I think if they were -- I don't

know -- I didn't talk to Mr. Pulido who noticed that.
I saw the star on the neck. But earlier I distanced
myself way on the far end, and she was blasting the
music on her phone, rap music. And I wasn't paying
attention. I was reading. But --

THE COURT: Well, maybe you can check after
we adjourn. It shouldn't bé that hard to find. It was
the time when we were questioning her after she had
passed us the note to the effect that she was living in
the same household with the fellow that was the subject
of the memorial service. I think I asked her a direct

question about would one -- north versus south cause

TAMMY A. WARREN, CSR #6047, RMR, CRR
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you to --

MR. COLLINS: Okay.

THE COURT: I think we got a direct answer to
the question. So let's check that out and then we'll
take it up after that.

MR. COLLINS: Okay. Thank you.

THE COURT: Okay. ’

(Whereupon, the following proceedings
were had in open court, to wit:) |

THE COURT: Good morning. Everybody made it
over the holidays. The twelve jurors are present. The

three alternates are present. You may proceed.

MR. UNDERWOOD: People will call Guillermo
Maldonado.
GUILLERMO MALDONADO,
Produced as a witness on behalf of
the People, having been first duly
sworn, testified as follows:
THE COURT: Good morning.
THE WITNESS: Morning.
THE COURT: Tell us your name please and
spell your last name for the record.

THE WITNESS: Guillermo Maldonado.
MALDONADO.
THE COURT: Thank you. Go ahead.

TAMMY A. WARREN, CSR #6047, RMR, CRR
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MR. COLLINS: I can't take a court ex
and go to the -- make a copy of it. '

THE COURT: That's the problem. If y
to play a tape, you gotta give the jurors a transcript.

MR. COLLINS: I have one and I can make
copies. It's what I used last time.

THE COURT: Okay. And will Counsel approach.

(Off the record discussion.)

THE COURT: I want to make sure to the
members of Mr. Aguilar's family, you are not to -- and
I'm making this a court order. You're not to talk to
any of the witnesses in this case. You're to stay away
from them. You're not to talk to any of the jurors.
You're to stay away from them. You all understand
that? And tell other members who are here too. Okay.

(Recess taken.)
(Whereupon, the following proceedings
were had outside the presence of the jury, to wit:)

THE COURT: She was directly asked, "Just
because he was Sureno that doesn't have nothing to do
with me. I don't claim."

MR. COLLINS: Okay.

THE COURT: "The family does." And I asked
specifically, "The fact that he's a Norteno, is that
going to affect your ability?" At first she said,
"Maybe a little bit." Then she backs off and says,

TAMMY A. WARREN, CSR #6047, RMR, CRR
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"I'm not saying that. I still have to see everything."
"That's what we're asking. You could see the evidence,
decide it based on the evidence?" "I don't claim."”
Then she says later, "Because he's a Sureno,
therefore --" "I don't claim so I don't care about
that."

MR. COLLINS: Okay.

THE COURT: So I think that's covered. Okay.
Let's bring the jury 1in.

(Whereupon, the following proceedings were
had in open court, to wit:)

THE COURT: Good afternoon. We're back in
session. All 12 members of the jury are present.
Three alternates are present. You may proceed.
BY MR. UNDERWOOD: |

Q. Sergeant Hunt, just a couple follow-ups.
Somewhere in the cross-examination the subject of Larry
having seen the rifle before came up. Was it your
understanding that he had seen it that night or
sometime previously was why you were asking him?

A. My understanding was that Larry saw it
that night.

Q. Showing you a couple of --

MR. COLLINS: Judge, before he asks the next
question, I'd ask for a admonishment that that's

obviously not offered for the truth of the matter

TAMMY A. WARREN, CSR #6047, RMR, CRR
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a. Juror #9 Committed Misconduct by Failing to Disclose Facts Known
to Her Before Trial, and by Violating the Presumption of Innocence

Any time during a trial, if a sitting juror loses the ability to render a fair and
unbiased verdict, she can be dismissed from the case. (People v. Thomas (2d Dist.
1990) 218 Cal.App.3d 1477, 1484-1485.) In People v. Thomas, supra, 218
Cal.App.3d at p. 1485, a juror was found not truthful during voir dire with regard
to her prejudice against police officers and was dismissed for cause.

Here, Juror number 9, sent a note to the court stating that she had knowledge
of Alex Sanchez, whose death and funeral were used in proving gang affiliation.
(RTA, pp. 1-2.) Counsel for the defense attempted to voir dire the Juror number 9,
but was denied the request. (RTA, pp. 2-3.) During the Court’s voir dire, Juror
number 9 stated, “[r]ight now I can’t say he’s guilty or not guilty . . . [jJust because
he’sa Sureno ....” (RTA, p. 3, Ins. 18-22.)

Juror number 9 demonstrated her bias against Mr. Aguilar because of
alleged gang affiliation. She denied the presumption of innocence because of the
gang affiliation. Furthermore, and most damaging, Juror number 9 failed to
disclose the Court that she herself had a gang affiliation, and despite evidence to
the contrary, continued to deny gang affiliation upon the Court’s subsequent voir
dire. (See RTA, p. 3, Ins. 19-22.) Juror number 9 harbored an obvious bias toward]
Mr. Aguilar, that in light of all circumstances, merited her dismissal from the jury
at the time she sent the note to the Court. Finally, counsel for Mr. Aguilar was

denied an opportunity to question the juror on her possible bias.

b. Juror #9 Violated The Separation Admonition And Considered
Evidence Not Heard During Trial
Violating the separaﬁon admonition is serious juror misconduct. (Pen.
Code, § 1122; In re Hitchings (1993) 6 Cal.4th 97, 118.) Communicating with a
third party about the case is misconduct. (People v. Lee (1974) 38 Cal. App.3d 749,
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called upon to testify, I could and would testify to the following:
. During trial on this matter, juror number 9, . played Norteno
. Juror number 9 had a red star tattoo and wore stars throughout trial

. Juror number 9 stated she lived with a deceased Norteno gang member Alex
. The defendant is Sureno affiliated and the victim was a Norteno gang

. On or about October 16, 2008, my investigator located Abel Vasquez.

. I have an appointment to interview him where he is incarcerated.

0 ®

oo

DECLARATION OF CRAIG COLLINS

I, Craig Collins, am the attorney for ULISES AGUILAR in this matter and if

rap in front of fellow jurors and the defendant’ fmily in the courthouse

hallway.
indicative of Norteno gang affiliation.
Sanchez.

member.

I declare under penalty of perjury that the foregoing is trug 'and correct. This
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called upon to testify, I could and would testify to the following:
. During trial on this matter, juror.number 9, SSSiREEE
. Juror number 9 had a red star tattoo and wore stars throughout trial

. Juror number 9 stated she lived with a deceased Norteno gang member Alex
. The defendant is Sureno affiliated and the victim was a Norteno gang

. On or about October 16, 2008, my investigator located Abel Vasquez.

. T have an appointment to interview him where he is incarcerated.

declaration was executed on October 24, 2008, at Madera, California.

A .
.y N

N2

DECLARATION OF CRAIG COLLINS

I, Craig Collins, am the attorney for ULISES AGUILAR in this matter and if]

rap in front of fellow jurors and the defendant’ family in the courthouse

hallway.

indicative of Norteno gang affiliation.
Sanchez.

member.

I declare under penalty of perjury that the foregoing is true and correct. This
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF TULARE

DEPARTMENT 10 HON. LLOYD L. HICKS, JUDGE

THE PEOPLE OF THE STATE
OF CALIFORNIA,

)
)
)
Plaintiff, g
VS . Y NO. VCF 127019 E

)

ULISCES AGUILAR, g

Defendant. )

)

Visalia, California March 27, 2008

REPORTER'S PARTIAL TRANSCRIPT

APPEARANCES:

For the Plaintiff: PHILLIP CLINE
DISTRICT ATTORNEY
BY: DANIEL UNDERWOOD, DEPUTY
County Civic Center, Rm 224
Visalia, CA 93291

For the Defendant: CHRIS COLLINS
ATTORNEY AT LAW
210 South "D" Street
Madera, CA 93638
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March 27, 2008
PARTIAL TRANSCRIPT.
(Whereupon, the following proceedings

were had outside the presence of the jury, to wit:)

THE COURT: Still on the record out of the
presence of the jurors, everyone except juror number
nine. And you passed us a note to the effect that
you --

JUROR NO. 9: If it's the same Alex Sanchez
from Tulare that shot himself, that's the Alex I'm
talking about. I don't know if it's Alex from Pixley,
but I only know one Alex Sanchez, and I know he passed
away around that time. So that's why I thought I
should let you know that. I lived with him at the
time. I was dating his brother. He was like my little
brother.

THE COURT: Anybody know?

MR. COLLINS: 1It's the same one.

THE COURT: It is the same one.

MR. COLLINS: My impression is that what I
read the guy was upset at his girlfriend or something.

JUROR NO. 9: Right.

MR. COLLINS: Then he killed himself.

JUROR NO. 9: Right. Right.

THE COURT: This was just, I think I can say,
798
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for the purpose of indicating will be tied together
tater that poster that you saw.

JUROR NO. 9: The what?

THE COURT: The poster you saw that had that
in it. ]

JUROR NO. 9: Right, that said, "In Memory of
Alex".

THE COURT: It had to do with -- I think it's
going to be used later for part of the expert's
opinion. A

MR. UNDERWOOD: That's what it's going
toward, gang enhancément, yes.

THE COURT: Right.

JUROR NO. 9: I just thought -- I felt I
should let you know because I didn't want to get in
trouble.

THE COURT: I appreciate it.

MR. COLLINS: Can I ask her?

THE COURT: Is that going to affect your
ability to sit fairly in this case in any way?

JUROR NO. 9: If it doesn't have nothing to
do with him, no.

THE COURT: It doesn't.

JUROR NO. 9: If it doesn't, then no.

THE COURT: Doesn't have a thing to do with
799
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him.

MR. COLLINS: Can I ask her some questions?

THE COURT: Well, why don't you approach and
see what you want to ask.

(Off the record discussion.)

THE COURT: The fact that he was
Norteno-associated and defendant here may be
Sureno-associated, is that going to affect your ability
to be fair in this?

JUROR NO. 9: Maybe a little bit.

THE COURT: Well --

JUROR NO. 9: I'm not saying that -- I still
have to see everything, so I can't say --

THE COURT: That's what we're asking.

JUROR NO. 9: No.

THE COURT: You could see the evideﬁce and
decide this based on the evidence?

JUROR NO. 9: Like, okay, put it this way.
Right now I can't say he's guilty or not guilty. Just
because he's a Sureno, that doesn't have nothing to do
with me. I don't claim. My family does, but that has
nothing to do with me.

THE COURT: What you disclosed before?

JUROR NO. 9: Right.

THE COURT: That's all we want to know.
605
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You're not going to say --
JUROR NO. 9: Because he --
THE COURT: Because he's a Sureno, therefore,

I'm not going --
JUROR NO. 9: I don't claim, so I don't care

about that.
THE COURT: ALl right. Thank you very much.

And we'll see you back Monday.
THE BAILIFF: Tuesday.
THE COURT: Tuesday. Thank you. Have a good

weekend.
JUROR NO. 9: You too.
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STATE OF CALIFORNIA.)

) SS.

COUNTY OF TULARE )

I, TAMMY A. WARREN, an Official
Certified Shorthand Reporter of the Superior Court of
the State of California, do hereby certify:

That the foregoing action was taken down
in stenographic shorthand writing and thereafter
transcribed into typewriting, pages 1 through 5, and
that the foregoing transcript constitutes a full, true,
and correct transcript of said proceedings.

Dated: 08/05/2008.

55&470/}54 A s
TAMMY A./WARREN, CSR #6047
Official, RPR, RMR-CRR
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Fax: (559) 445-5106
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ULICES AGUILAR, 1:12-cv-01547-LJO-JLT

Petitioner,
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28. Reporter’s Transcript on Appeal, Vol. XX, dated January 9, 2009, pp. 1896-1931.
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why I say "misled," perhaps if it was Miguel Cisneros'
trial, or something of that nature, the threat
wouldn't be as bad, but when you're talking about a
case -- and I think Mr. Underwood will agree about
this -- that's not a clear-cut case, we learned that
the first time we tried it, is that all this whole
trial with everything on both trials is whether

or not -- two things, he knew that Maloney was going
to get shot, and, two, he intended and actually in
fact helped him do it. And when you start saying that
and saying, "Well, Collins didn't do anything to the
evidence," then it's putting the burden on me.

I think the other points in term of the
other juror and things like that, I'm going to submit
on that. I requested -- Juror Number 9, I believe, it
was a Hispanic female juror, she said that -- there's
an exhibit of a rest in piece, Nortenos unite, wear
red and where black, and she lived with a guy, I
asked -- and it's on the record, too -- I said, "Can I
ask her, and you said -- you, meaning the Court, asked
me to approach and asked what I was going to say and
then the Court asked.

Finally, again, I think we need to look
at this in term of what the risk is. I mean,
basically my client is about to get 40 years to life,

which means he's going to spend the rest of his life
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in jail. When we hear this testimony of a guy I never
met before says "I was here from April 2nd," so it had
to have been from April 2nd, because then he served a
parole violation, and the juror called him asking his
opinion and he says basically, "wWell, it's like a
rivalry type thing. 1I'm not affiliated now, but it's
like a rivalry. I said, 'fuck it. Go with the
flow. '™

I know that we are not supposed to --
the fact that we are not to look into a juror's state
of mind of why they voted in a particular way does not
absolve anybody from juror misconduct, and moreover it
doesn't allow the Court to just say, "Okay, well, we
can't look at her reasoning, she would have voted
guilty anyway, so since we can't do that there's no
way that you can get a new trial." But it's for
reasons like this. 1It's for reasons when a juror who
takes an oath and violates that oath and asks a loved
one an opinion about how she should vote and that
person says that she should vote guilty -- I mean, to
me that is a fundamental -- I mean Mr. Underwood talks
about the halls of justice, but I mean if this is the
hall of the justice and one of the jurors is calling a
Norteno guy in the jail and asking him how to vote,
and he says, "Well, it's a rivalry between me and the

south, so vote guilty."
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THE COURT: Wait a minute, let's be accurate.
He didn't say he said that. |

MR. COLLINS: Okay. His exact words were
"It's a rivalry type thing."

THE COURT: He told her, "I don't know."

Then he said he told her, "Go with the flow." And
then he said, "If it was me," those are the three
things that I have.

MR. COLLINS: The Court has the record, but I
thought at one point he said when he was explaining to
the Court about when he said to "F" it and go with the
flow, I thought that's when he brought up the rivalry
type of thing.

THE COURT: He did not say that he told her
to vote guilty.

Anything else?

MR. COLLINS: Well, I believe he did. I
believe that he did tell her to vote guilty.

THE COURT: Mr. Underwood?

MR. UNDERWOOD: Just with respect to the
motion for a new trial, I don't think I put it in my
pleadings, I am basically going to submit on the
pleadings filed on November 6th. I don't believe I
elaborated on the standard. As I read it it's
basically sixth Witkin criminal law, third edition,

page 149, section 119, a, the Court first determines

A329




o g9 o0 Uk WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

- 26

1922

if the supporting affidavits, which we have a couple
of those here and also some testimony, contains
admissible evidence. B, if the evidence is admissible
the Court considers whether the facts established
misconduct. C, if they do, the Court determines
whether the misconduct was prejudicial. I kind of
left that broad standard out and moved forward into a
more specific standard in my pleadings in looking to
whether or not some type of substantial likelihood of
bias is shown with respect to juror misconduct.

- Our position is that in this case it
doesn't -- to even ask Mr. Vasquez, "Did you know
anything about this case?" If anything if it was a
north-south rivalry situation that he was referring
to, which I believe the juror was specifically asked
about by the Court in the middle of trial, and when
she didn't show the Court that it would not affect her
position that --

THE COURT: That was a different juror.

MR. UNDERWOOD: ©Oh, I'm mistaken.

THE COURT: Ms. Huerta is Number 3, and the
other one was Number 9.

MR. UNDERWOOD: That's right. With respect
to the Norteno bias, I would notice also that the
pictures that have been admitted are -- at least that

I can see on my black and white copy -- are they with
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the clerk?

THE COURT: They are right here.

MR. UNDERWOOD: I note there's a date of
1/8/09, and I assume that's when counsel printed the
copy of this photo.

THE COURT: But that's not when they were
taken?

MR. UNDERWOOD: Right. The date of these
photos, et cetera, I don't know when these photos were
taken. The witness did identify them as being of him
and Ms. Huerta, but when they were taken we don't
know.

With respect to the prosecutorial
misconduct, the main thrust of my argument is that --
I did not order the transcript, and I don't know how
well the Court remembers?

THE COURT: There is a copy of it right here.

MR. UNDERWOOD: I mean the entire argument?

THE COURT: No.

MR. UNDERWOOD: The argument was directed
at -- it was in rebuttal to counsel's entire
argument -- and I'm just going on memory -- was really
an indictment of the investigation, and then he did
express displeasure from the law, so I don't think
that was anywhere near misconduct, that was just

rebuttal to his argument which was constant attack on
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the detectives, their methods, what they did, how they
treated people, so it was simply argument in response
to that. With those comments, we'll submit it.

THE COURT: First of all, let's take up the
igsue of the prosecutorial misconduct.

MR. COLLINS: Judge, I apologize, but I am
not sure if Mr. Underwood -- apparently he didn't
write his own brief and had someone write it because
that's not what his brief says.

THE COURT: What's the brief say?

MR. COLLINS: His brief says that it was in
response to my not going after the cops or anything
like that. It was in response to the flight
instruction. But if the Court remembers, the first
time, yes, I was hard on Arnold and all of those guys,
but the second trial I wasn't doing that. It was a
total change and shift in focus on my part on the
second trial. So for him to say that, that's not
true, because I didn't do that on this case on the
second trial.

Besides that, Judge, I just wanted to
note that I let Mr. Underwood say those comments and I
don't know if it got typed down by the court reporter,
but immediately when he was done, I approached and I
said I object to his comments about me hating the law

or not liking the law, and you said that that's noted
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for the record and overruled. I'm just trying to
preserve my client's rights here.

THE COURT: Yes, and the problem with that
was there wasn't an objection during the argument. In
other words, you waited too long to make it. 1In
essence the context was it appears from both my
recollection and the transcript that what
Mr. Underwood was responding to what he took as your
accusation that he was misrepresenting the evidence
because he says, "I'm accused of giving you unreliable
evidence." He says, "No, what I'm saying is
undisputable." He's not saying it isn't true, he's
not saying it doesn't make him guilty, he is saying
that you can't believe Mr. Underwood, you can't
believe Mr. Arnold. He doesn't like the law, that
related to the flight. What he says is the jury
instructions are the law, they don't come from me,
they don't come from the police, they are the law.
Well, he wants to dispute the law. He doesn't like
the whole system. I suppose you could say him saying,
he, Mr. Collins doesn't like the whole system is not
really an appropriate comment. The question is
whether it arises to the level of what can be deemed
prosecutorial misconduct. In context, I find that it
does not because he's not attacking you personally or

impugning your integrity; he's responding to your
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arguments related to the state of the evidence. It
also doesn't appear that what he said is attempting to
shift the burden of proof to you. He's entitled to
comment on what you say about the evidence in terms of
what he says about the evidence, so now there's the
context. So I don't see that, first of all, that it
wasn't misconduct, and secondly that whatever there
was from his comment that he doesn't like the system
is not prejudicial and didn't change the outcome of
the case.

Regarding Juror Number 9 issue and your
argument that you weren't allowed to ask any
questions, I did go back over that, and you had
started out wanting to ask questions and I said, "No,
I'll ask them," which I did. But then there was an
opportunity for follow-up after I asked, and nobody
requested that. So you weren't precluded from asking
them, so there's no basis for a new trial there.

Now, the issue of Ms. Huerta. It is
misconduct for a juror to contact somebody else, and
in essence ask that other person's opinion, but that's
not the end of the story. The real question here is
and I think the biggest problem from the defendant's
standpoint is this was not ever reported to the Court
until after the verdict. This was something -- and

now we've talked about this before, Mr. Collins, you
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January 16, 2009

THE COURT: Good afternoon.

MR. UNDERWOOD: Afternoon.

THE COURT: We're on the record in People
versus Ulises Aguilar, case number 127019. And this is
the time and place for the sentencing.

Before that I did want to better state
my basis for the ruling on the motion for new trial.

In reviewing that, it wasn't really coherent. I'l1
take another stab at it.

Essentially a three-step process in
reviewing a motion for new trial based on juror
misconduct, which is the part I want to go over.

The first is determining the
admissibility of evidence of it. The second is to
determine whether facts established misconduct. And
third is determine whether it was prejudicial.

And here there were three allegations of
misconduct. The first was as to juror number nine,
allegations relating to playing Norteno rap music in
the hallway. And as to that, there really was no
admissible evidence that, in fact, it was Norteno rap
music. There's no foundation to prove that it was.

But even if it were, it didn't establish
misconduct, because juror number nine was the one who

very frankly revealed her family gang connections. She

TAMMY A. WARREN, CSR #6047, RMR, CRR
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disclosed a connection with a person in a photo. She
was questioned about that and stated that she felt she
could be fair.

The second allegation is as to juror
number three. The first part of that was a failure to
reveal a’relationship with Mr. Vasquez, who at least at
some point in the past, pursuant to photographs and his
own testimony, was affiliated with a Norteno gang.

All we know from the evidence was that
at some point there was such a relationship. We don't
know when the photos were taken. His testimony stated
that he was no longer gang-affiliated.

So there's no basis for a finding that
at the time the jury was selected that he was
gang-affiliated, and, therefore, no basis for finding
an intentional concealment of such a relationship.

Even if there were a failure to
disclose, it wasn't prejudicial. The question there is
whether there's a substantial likelihood of juror bias
based on the failure to disclose. And based on a
consideration of the entire case, I cannot so find. 1In
fact, if she were biased, it doesn't seem likely that
she would be even calling to talk to Mr. Vasquez about
any indecision regarding deliberations.

Second issue is the discussion of the

case with a nonjuror, Mr. Vasquez. The evidence did,

TAMMY A. WARREN, CSR #6047, RMR, CRR
Tulare County Superior Court A339
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