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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

ALPHONZA LEONARD PHILLIP
THOMAS, III, .

)
)
)
Petitioner, )
v. ; 1:16CVv524
FRANK L. PERRY, ;
~ Respondent. ;
JUDGMENT
The Recommendation of the United States Magistfate Judge Qas
filed with-the court in accordance with 28 U.S.C. § 636(b) and, on
October 20, 2016, was served on the parties in this action. No
objections were filed within the time limits prescribed by section
636.
The court has reviewed and hereby adopts the Magistrate
Judge’s Recommendation.
IT 1S THERE?ORE ORDERED AND ADJUDGED that the Petition (Doc.
2) is DENIED and this action is DISMISSED.
Finding neither a substantial issue for appeal concerning the
denial of a constitutional right affecting the conviction nor a
debatable procedural ruling, a certificate of appealability is not

issued.

/s/ _ Thomas D. Schroeder
‘United States District Judge

November 16, 2016

S
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

ALPHONZA LEONARD PHILLIP )
THOMAS, 111, )
Petitioner, %
v. ; 1:16CV524
FRANK L. PERRY, ;
Respondent. ;

ORDER AND RECOMMENDATION
OF UNITED STATES MAGISTRATE JUDGE

Petitioner, a prisoner of the State of North Carolina serving a sentence of life Without.
parole for murder in case 10CRS05755, submitted a Petition seeking a writ of habeas
corpus pursuant to 28 U.S.C. § 2254, together with an application to proceed in forma
pauperis. Rule 4, Rules Governing Section 2254 Cases, states in pertinent part:

If it plainly appears from the petition and any attached exhibits that the petitioner is

not entitled to relief in the district court, the judge must dismiss the petition and

direct the clerk to notify the petitioner.
Petitioner lists a single ground for relief which states in its entirety, “[t]he U.S. is in
commercial dishonor.” (Petition [Doc. #2], § 12.) Petitioner’s supporting facts state only
that “I asked the Alamance Serperior [sic] Court for my Bid Bond Back. .I recieved [sic]
no response. 1 accepted for value and consideration all charges and returned for full
settlement for cause and account number 10CRS05755 and made my exemption available

for the Alamance BC to use . . . in other words Pursuant to Rule 8 FRCP ‘I Accept for

Value.” My affirmative defense. Common Law Rule of Confession and Avoidance under

G
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Affirmative Defenses. (Cf: All Documents of case 13R229 filed in Durham Co. Civil
files).” (Id.) He later filed a Supplement [Doc. #3] containing papers that he apparently
submitted to the state courts and which indicate that he is part of the Moorish Divine and
National Movement of the World or similar entities. It is difficult to decipher any overall
meaning from Petitioner’s claim. However, it is clear that he is using civil and commercial
law concepts and his claimed nationality or ethnicity in an attempt to attack his conviction
and/or life sentence. This is also indicated by various other portions of his Petition where
Petitioner mentions negotiable instruments, Housing and Urbdn Development, a letter
rogatory, breach of contract, and a challenge to subject matter jurisdiction. Regardless of
the exact meaning of Petitioner’s claims, it is clear from the face of the Petition that he is -
not entitled to relief. Commercial and civil law cannot somehow be used to invalidate a
criminal conviction or sentence. Nor is a person’s nationality or ethnicity relevant. See

El-Bey v. United States, No. 1:08CV151, 2009 WL 1019999, at *1 (M.D.N.C. Jan. 26,

2009) (unpublished) (collecting cases rejecting “Moorish” identity claims). Accordingly,
the Petition should be dismissed. Because the Petition is being dismissed pursuant to Rule
4(b), Rules Governing Section 2254 Proceedings, Respondent need not respond. The Clerk
- will notify Petitioner of the dismissal and entry of judgment.

In forma pauperis status will be granted for the sole purpose of entering this Order
and Recommendation.

IT IS THEREFORE ORDERED that in forma pauperis status is granted for the sole

purpose of entering this Order and Recommendation.

2
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IT IS RECOMMENDED that the Petition [Doc. #2] be denied and that judgment

be entered dismissing the action.

This, the 20™ day of October, 2016.

/s/ Joi Elizabeth Peake
United States Magistrate Judge

3
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EVB UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-6927

ALPHONZA LEONARD PHILLIP THOMAS, III,
Petitioner - Appellant,
V.
FRANK L. PERRY,

Respondent - Appeliee.

Appeal from the United States District Court for the Middle District of North Carolina, at
Greensboro. Thomas D. Schroeder, District Judge (1:16-cv-00524-TDS-JEP)

Submitted: September 28, 2017 Decided: October 3,2017

Before WILKINSON, MOTZ, and KING, Circuit Judges.

Dismissed by unpublished per curiam opinion.

Alphonza Leonard Phillip Thomas, III, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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- PER CURIAM:

Alphonza Leonard Phillip Thomas, III, seeks to appeal the district court’s order
accepting the recommendation of the magistrate judge and denying Thomas’ 28 U.S.C.
§ 2254 (2012) petition. We dismiss the appeai for lack of jurisdiction because the notice
of appeal was not timely filed.

Parties are accorded 30 days after the entry of the district court’s final judgment or
order to note an appeal, Fed. R. App. P. 4(a)(1)(A), unless the district court extends the
appeal period under Fed. R. App. P. 4(a)(5), or reopens the appeal period under Fed. R.
App. P. 4(2)(6). “[T]he timely filing of a notice of appeal in a civil case is a jurisdictional
requirement.” Bowles v. Russell, 551 U.S. 205, 214 (2007).

The district court’s order was entered on the docket on November 16, 2016. The
notice of appeal was filed, at the earliest, on July 19, 2017.* Because Thomas failed to file
a timely notice of appeal or to obtain an extension or reopening of the appeal period, we
deny leave to proceed in forma pauperis and dismiss the appeal. We dispense with oral
argument because the facts and legal contentioﬁs are adequately presented in the materials
before this court and argument would not aid the decisional process.

DISMISSED

" For the purpose of this appeal, we assume that the date appearing on the notice of
appeal is the earliest date it could have been properly delivered to prison officials for
- mailing to the court. Fed. R. App. P. 4(c); Houston v. Lack, 487 U.S. 266, 276 (1988).

2
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L.} FILED: October 16,2017
Fi- ‘

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-6927
(1:16-cv-00524-TDS-JEP)

ALPHONZA LEONARD PHILLIP THOMAS, III
Petitioner - Appellant

v.
FRANK L. PERRY

Respondent - Appellee

ORDER

- Upon consideration of the motion to stay the mandate, the court denies the
motion.
For the Court--By Direction

/s/ Patricia S. Connor, Clerk

\
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

ATLLPHONZA LEONARD PHILLIP
THOMAS, 1III,

Petitioner,
1:16CV524

V.

FRANK L. PERRY,

R T i e e R

Respondent.

ORDER

Before the court is the motion of Petitioner Alphonza Leonard
Phillip Thomas, III for an extension of time to filevnotice of
appeal. (Doc. 15.) For the reasons set forth below, the motion
will be denied. |

Thomas, a prisoner of the State of‘North Carolina serving a
sentence of life without parole, filed a petition for writ of
habeas corpus on May 16, 2016. (Doc. 1) On November 16, 2016,
this court denied Thomas’ petition and dismissed the action. (Doc.
7.)

On July 19, 2017, at the earliest,! Thomas filed notice of

appeal to the Fourth Circuit. (Doc. 8; Doc. 11.) He actually

! The Fourth Circuit noted that, despite the fact that the notice of
appeal was docketed on July 21, 2017, it is assumed to have been filed
on the earliest day it could have been delivered to prison officials for
its mailing to the court. (Doc. 13 at 2.) This is based on the “mailbox”
rule: that a prisoner's. appeal is deemed to have been filed when the
prisoner “deliver[s] the notice to prison authorities for forwarding to
the District Court.” Houston v. Lack, 487 U.S. 266, 270 (1988).

4
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filed two separate documents. One notice of appeal, which contains
only a plain statement of an intent to ;ppeal, is dated July 189,
2017. (Doc. 8.) The second notice of appeal is dated July 27,
2017. '(Doc. 11.) 1In the second notice of appeal, Thomas stated
that he was aware that his appeal was untimely but élaiméd he had
“new evidence” to excuse its tardiness. (Id. at 1-2.)2 He also
argued that his delay was contributed to by the fact that he had
just recently become aware of how to contact the court and that it
was difficult to file an appeal frqm prison. (Id. at 2.)

On Octobef 3, 2017, the Fourth Circuit found Thomas’s appeal
to be untimely and dismissed it for lack of jurisdiction. (Doc.
13 at 2.) 1In so doing, the court noted that under Fed. R. App. P.
4(a), a party has 30 days after the entry of the district court’s
final judgmeﬁt or order to.note an appeal, unless the district
court extends or reopens the appeal period. (Id. at 2.)

This appears to have prompted Thomas’s October 12, 2017,
motion to extend the time for filing notice of appeal based on
excusable neglect. (Doc. 15.) Thomas now claims for the first
time that on Noyember 23, 2016, he gave his timely notice of appeal
to an official at the prison in which he is incarcerated, but that

the prison lost it. (Id. at 1.) Thomas also contends that he did

2 Thomas does not explain what the new evidence is, except to say that
it pertains to a judgment from the United States District Court that was
rendered on June 19, 2017. (Doc. 11 at 2.) The docket reflects no such
judgment on that date, nor is there evidence of any Jjudgment in this
case which creates evidence constituting excusable neglect for Thomas.

2
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not know that his notice of appeal had been misplaced or lost until
October 6, 2017, pfesumably when he saw the Fourth Circuit’s
dismissal of his appeal. (Id.) Of course, this overlooks Thomas’s
notice of appeal dated July 19, 2017, which Thomas does not
mention. Thomas now requests that this court “reset” his time to
file an appeal on the grounds that his untimely appeal was out of
his control. (Id. at 2.)

A district court can extend the time to file a notice of
appeal if the moving party makes the appropriate motion within 30
days after the time to file a notice of appeal has expired. Fed.
R. App. P; 4(a) (5) . Alternatively, a district court can reopen
the time for a party to file a notice of appeal for 14 days, but
cannot do so if the requesting motion is filed more than 180 days
after the entry of the judgment. Fed. R. App. P. 4(a) (6).

Here, the judgment was entered on November 16, 2016. Thomas’s
notice of appeal was, filed at the earliest, on July 19, 2017, and
the present motion‘was filed no earlier than October 6, 2017.
Neither filing falls within six months of the entry of judgment .
Theréfore, the cburt is precluded from granting Thomas an extension
of time to file a notice.of appeal, nor could it reopen the time
to file an appeal if such relief were reguested.

For these reasons, therefore,

iT Ié ORDERED that Thomas’s motion for an extension of time

to file notice of appeal, or alternatively construed as a motion

3
\q
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to reopen the time for doing so, (Doc. 15) is DENIED.

/s/ Thomas D. Schroeder
United States District Judge

November 1, 2017

4
20

Case 1:16-cv-00524-TDS-JEP DOPE,’T‘,ent 17 Filed 11/01/17 Pace 4 of 4




IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

ALPHONZA LEONARD PHILLIP
THOMAS, 1III,

Petitioner,
1:16CV524
v.

FRANK L. PERRY,

Respondént.

B e N N R P L

ORDER

Before the court is the motion of Petitioner Alphonza Leonard
Phillip Thomas, III for an extension of time to file notice of
appeal. (Doc. 15.) For the reasons sef'forth below,vthe motion
will be denied.

Thomas, a priSonér of the Sfaﬁe of Ndrth*Carolina serving a
sentence of life witﬁout parole, filed a petition for writ of
habeas coréus on May 16, 2016.- (Doc. 1) On November 16, 2016,
this court denied Thomas’ petition and dismissed the action. {Doc.
7.)

On July 19, 2017, at the earliest,! Thomas filed notice of

appeal to the Fourth Circuit. (Doc. 8; Doc. 11.) He actually

! The Fourth Circuit noted that, despite the fact that the notice of
appeal was docketed on July 21, 2017, it is assumed to have been filed
on the earliest day it could have been delivered to prison officials for
its mailing to the court. (Doc. 13 at 2.) This is based on the “mailbox”
rule: that a prisoner's appeal is deemed to have been filed when the
prisoner “deliver([s] the notice to prison authorities for forwarding to
the District Court.” Houston v. Lack, 487 U.S. 266, 270 (1988).
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filed two separate documents. One notice of appeal, which contains
only a plain statement of an intent to appeal, is dated July 19,
2017. (Doc. 8.) The second notice of appeal is dated July 27,
2017. (Doc. 11.) In the second notice of appeal, Thomas stated
that he was aware that his appeal was untimely but claimed he had
“new evidence” to excuse its tardiness. (Id. at 1-2.)2? He also
argued that his delay was contributed to by the fact that he had
just recently become aware of how to contact the court and that it
was difficult to file an appeal from prison. (Id. at 2.)

On October 3, 2017, the Fourth Circuit found Thomas’s appeal
to be untimely and dismissed it for lack of jurisdiction. (Doc.
13 at 2.) . In so doing, the court noted that under Fed. R. App. P.
4(a), a party has 30 days after the entry of the district court’s
final judgment or order to note an appeal, unless the district
court extends or reopens the appeal period. (Id. at 2.)

This appears to have prompted Thomas’s October 12, 2017,
motion to extend the time for filing notice of appeal based on
excusable neglect. {Doc. 15.) Thomas now claims for the first
time that on Névember 23, 2016, he gave his timely notice of appeal
to an official at the prison in which he is incarcerated, but that

the prison lost it. (Id. at 1.) Thomas also contends that he did

2 Thomas does not explain what the new evidence is, except to say that
it pertains to a judgment from the United States District Court that was
rendered on June 19, 2017. (Doc. 11 at 2.) The docket reflects no such
judgment on that date, nor is there evidence of any judgment in this
case which creates evidence constituting excusable neglect for Thomas.

2
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not know that his notice of appeal had been misplaced or lost until
October 6, 2017, presumably when he saw the Fourth Circuit’s
dismissai of his appeal. (Id.) Of course, this overlooks Thomas’s
notice of appeal dated July 19, 2017, which Thomas does not
mention. Thomas now requests that this court “reset” his time to
file an appeal on the grounds that his untimely appeal was out of
his control. (Id. at 2.)

A district court can extend the time to file a notice of
appeal if the moving party makes the appropriate motion within 30
days after the time to file a notice of appeal has expired. Fed.
R. App. P. 4(a)(5). Alternatively, a district court can reopen
the time for a party to fiie a notice of appeal for 14 days, but
cannot do so if the requesting motion is filed more than 180 days
after the entry of the judgment. Fed. R. App. P. 4(a) (6).

Here, the judgment was entered on November 16, 2016. Thomas’s
notice of appeal was, filed at the earliest, on July 19, 2017, and
the present motion was filed no earlier than October 6, 2017.
Neither filing falls within six months of the entry of judgment.
Therefore, tﬁe court is precluded from granting Thomas an extension
of time to file a notice of appeal, nor could it reopen the time
to file an appeal if such relief were requested.

For these reasons, therefore,

IT IS ORDERED that Thomas’s motion for an extension of time

to file notice of appeal, or alternatively construed as a motion
3




to reopen the time for doing so, (Doc. 15) is DENIED.

/s/  Thomas D. Schroeder
United States District Judge

November 1, 2017
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