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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-11667-B

JEFFERY D. GRIFFIN,

Petitioner-Appellant,
versus

WARDEN,
MARTY ALLEN,

Respondents-Appellees.

Appeal from the United States District Court
for the Middle District of Georgia

ORDER:

Jeffrey Griffin seeks a certificate of appealability (“COA”™) in order to appeal the district
court’s denial of his amended petition for a writ of habeas corpus, pursuant to 28 U.S.C. § 2254.
Griffin is a Georgia prisoner serving a life sentence, and an additional consecutive sentence of
five years’ imprisonment, after a jury convicted him of felony murder and possession of a
firearm during the commission of a crime.

After the district court granted a motion for a stay and abeyance so that Griffin could
exhaust state remedies, Griffin filed an amended § 2254 petition raising only one claim: the state
court unreasonably applied federal law in admitting propensity evidence that was so prejudicial
that it resulted in a fundamentally unfair trial. Griffin maintained that his instant conviction was

based upon the factual finding that he handed a gun to his codefendant, who used it to shoot the
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victim, and the jury heard evidence that Griffin previously provided a gun to another person who
used it to shoot an unarmed man and his five-year-old child. The district court denied the
petition, finding that the claim was not exhausted, and, even if it was, the claim failed on the
merits.

Griffin did not raise a federal due process claim of error concerning this issue before the
trial court or on direct appeal. He raised one issue on direct appeal, that the trial court erred in
admitting evidence of the alleged similar transaction evidence, and cited only to Georgia law. In
his state habeas petition, Griffin argued that “[t]he trial court erred by allowing similar
transaction evidence to be presented,” and he maintained that the claim had been raised
previously.! The state habeas court denied the claim on the basis of res judicata, noting that
issues decided on direct appeal may not be re-litigated in habeas proceedings.

To merit a COA, a petitioner must make “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). When a district court denies a habeas petition on
procedural grounds, the petitioner must demonstrate that reasonable jurists would find it
debatable whether (1) the petition states a valid claim of the denial of a constitutional right, and
(2) the district court was correct in its procedural ruling. Slack v. McDaniel, 529 U.S. 473, 484
(2000).

Reasonable jurists would not debate the district court’s conclusion that Griffin’s claim of

a Fourteenth Amendment due process violation was not exhausted in state court. The Supreme

! Griffin’s claim read as follows:

Judicial Error. The trial court erred by allowing similar transaction
evidence to be presented. The trial court erred by allowing the state to
present similar transaction evidence of an alleged crime that occurred
four months prior to this crime. The trial court abused its discretion in
allowing the evidence to be presented to the jury.

2
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Court has held that, if a habeas petitioner wishes to claim that an evidentiary ruling at a state
court trial denied him the due process of law guaranteed by the Fourteenth Amendment, he must
say so, not only in federal court, but in state court. Duncan v. Henry, 513 U.S. 364, 365 (1995).
Griffin acknowledged that on direct appeal he argued that admitting the evidence was error only
under Georgia law, and he indicated in his state habeas petition that he was raising the same
claim previously presented to the Georgia Supreme Court.

Reasonable jurists would also not debate the district court’s conclusion that the claim is
procedurally defaulted, and that Griffin did not demonstrate cause to overcome the default.
Because Griffin could have raised the claim on direct appeal, Georgia law barred it from being
raised in a state habeas petition, absent a showing of cause and prejudice. See Turpin v. Todd,
268 Ga. 820, 824 (Ga. 1997). Although Griffin argues that Georgia’s adoption of the Federal
Rules of Evidence created a change in the law, the Fourteenth Amendment and due process
rights existed at the time that Griffin filed his direct appeal and his initial state habeas petition.
As such, Georgia law also precludes the claim from being raised in a successive petition. See
0.C.G.A. § 9-14-51.

Finally, reasonable jurists would not debate the district court’s conclusion, regardless of
whether the claim was exhausted, it was without merit. The record demonstrates that the trial
court balanced the probative value of the evidence against its possible prejudicial effect,
instructed the jury on more than one occasion as to the limited purpose of the evidence, and
constitutionally exercised its authority to admit the evidence. As such, Griffin’s motion for a

COA is DENIED.

/s/ Adalberto Jordan
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
COLUMBUS DIVISION

JEFFERY D. GRIFFIN, *

Petitioner, *
VS. * CASE NO. 4:14-CV-29-CDL
Warden GREGORY MCLAUGHLIN, *

Respondent, *

ORDER ON REPORT AND RECOMMENDATION

After a de novo review of the record In this case, the
Report and Recommendation filed by the United States Magistrate
Judge on March 3, 2017, is hereby approved, adopted, and made
the Order of the Court.?!

The objections of the Petitioner to the Report and
Recommendation have been considered and are found to be without
merit.

SO ORDERED this March 30, 2017

s/ CLAY D. LAND

CLAY D. LAND, CHIEF
UNITED STATES DISTRICT JUDGE

! Certificate of Appealability is also denied as recommended on page 16
of the Report and Recommendation (ECF 54).
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
COLUMBUS DIVISION
JEFFERY D. GRIFFIN,
Petitioner,
CIVIL NO. 4:14-CV-29-CDL-MSH
VS.

Warden GREGORY MCLAUGHLIN,

Respondent.

REPORT AND RECOMMENDATION

Jeffery Griffin petitions this Court for a writ of habeas corpus pursuant to 28

U.S.C. § 2254. For reasons discussed below, it is recommended that relief be denied.
BACKGROUND

A. Facts

The Georgia Supreme Court summarized the facts of this case in Griffin’s direct
appeal:

[Antonio] Gray believed Dontavious R. Bunkley had burglarized the home

of Gray’s grandmother, and confronted him. Gray and Bunkley engaged in

a physical altercation, which was stopped by bystanders. Griffin went to

his car and retrieved a pistol, gave it to Bunkley, and said, “handle your
business.” Gray began to run away, and Bunkley fatally shot him.

Griffin v. State, 288 Ga. 833, 833-34 (2011).
B. Procedural History
Griffin was charged with malice murder, felony murder, aggravated assault, and

possession of firearm during the commission of a crime. Id. at 833 n.1. He was tried
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with Bunkley and both were found not guilty of malice murder and guilty of the
remaining charges. Id. Griffin was sentenced “to life in prison for felony murder and a
consecutive term of five years in prison for possession of a firearm during the
commission of a crime; the guilty verdict for the crime of aggravated assault merged with
the crime of felony murder.” Id. (citations omitted).

Following the denial of his motion for new trial, the Georgia Supreme Court
affirmed Griffin’s conviction and sentence on March 18, 2011. Id. at 835.

Griffin filed a pro se state habeas petition in the Superior Court of Telfair County,
Georgia on July 22, 2011. Resp’t’s Ex. 1, ECF No. 7-1.  An evidentiary hearing was
held on February 27, 2012. Resp’t’s Ex. 4a at 1, ECF No. 7-4. In an order dated May 13,
2013, the state habeas court denied relief. Resp’t’s Ex. 2, ECF No. 7-2. In an order dated
January 6, 2014, the Georgia Supreme Court dismissed Griffin’s application for a
certificate of probable cause to appeal (“CPC application”) as untimely. Resp’t’s Ex. 3,
ECF No. 7-3.

On January 27, 2014, Griffin filed his pro se federal habeas petition in this Court
raising seven claims for relief (ECF No. 1). Respondent filed an answer and brief in
support of his answer, alleging that all of Griffin’s claims were procedurally defaulted
(ECF Nos. 6, 6-1). Specifically, Respondent argued that claims one through five and
seven were procedurally defaulted because Griffin failed to file a timely CPC application
in the Georgia Supreme Court. Resp’t’s Br. in Supp. 3-8, ECF No. 6-1. Respondent
alleged claim six was not exhausted, could not be raised in future state proceedings, and
was, therefore, procedurally defaulted. 1d. at 8-9.

2
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In response to Respondent’s answer, Griffin alleged that he was prevented from
filing a timely CPC application because the Telfair Superior Court Clerk failed to serve
him with a copy of the state habeas court’s final order (ECF No. 8). Griffin moved for
appointment of counsel (ECF No. 10), and the Court granted his motion (ECF No. 18).
Newly appointed counsel filed a motion to stay Griffin’s federal habeas corpus
proceedings so Griffin could return to state court and exhaust claims one through five and
seven (ECF No. 25). The Court granted this motion (ECF No. 26).

Griffin returned to state court and pursued a motion to set aside judgment in the
state habeas court under O.C.G.A. § 9-11-60(d)(2), alleging that he did not timely receive
a copy of that court’s May 13, 2013 final order denying relief. Pet’r’s Status Update
Attach. 1, ECF No. 29-1. On September 28, 2015, the state habeas court granted
Griffin’s motion to set aside judgment, vacated its January order, and entered an order
denying his state habeas petition. Pet’r’s Status Update Attach. 3, ECF No. 29-3. Griffin
filed a timely CPC application and the Georgia Supreme Court summarily denied relief
on April 5, 2016. Pet’r’s Status Update Attach. 5, ECF No. 29-5 & Attach. 6, ECF No.
29-6.

On May 2, 2016, this Court lifted the stay and ordered Griffin to amend his
petition. On November 1, 2016, Griffin, represented by appointed counsel, filed an
amended habeas petition raising only one claim: “The Court Unreasonably Applied
Federal Law in Admitting Propensity Evidence Which Was So Prejudicial That It
Resulted in a Fundamentally Unfair Trial.” Am. Pet. 4, ECF No. 38. Respondent filed
an answer and brief in support of his answer, alleging that this claim was unexhausted,

3
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and the Court should treat it as procedurally defaulted. Resp’t’s Suppl. Answer-Resp.,
ECF No. 41 & Br. in Supp., ECF No. 41-1.
The Court granted Griffin’s request for an evidentiary hearing and held a hearing

at which Griffin addressed the only claim he raised in his amended habeas petition (ECF

No. 53).
DISCUSSION
L. Griffin’s Claims
A. Admission of the similar transaction evidence was so prejudicial it

rendered Griffin’s trial fundamentally unfair.

Griffin argues that admission of the similar transaction evidence was so prejudicial
it rendered his trial fundamentally unfair. For the reasons described below, it is
recommended that this claim be denied.

I. Griffin’s Fourteenth Amendment due process claim is unexhausted.

The State notified Griffin’s trial counsel that it intended to introduce evidence of a
similar transaction. Specifically, the State sought to present testimony that, in the same
neighborhood, just four months before Griffin provided Bunkley with the gun that
Bunkley used to shoot Gray, Griffin provided William Lockett with a gun that Lockett
used to shoot at Nicholas Talton. Resp’t’s Ex. 4a at 84, ECF No. 7-4 & Ex. 4a at 148-54,
ECF No. 7-5. Griffin was indicted for aggravated assault in relation to the Lockett/Talton
incident. Resp’t’s Ex. 4a at 84, ECF No. 7-4 & Ex. 4a at 154, ECF No. 7-5. The State
argued the purpose of introducing the evidence was to show Griffin’s “intent, bent of

mind, . . . course of conduct . . . [and] modus operandi.” Resp’t’s Ex. 4a at 148, ECF No
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7.5. Trial counsel objected, arguing that the State sought to use the previous incident to
show Griffin’s bad character. Id.
The trial court allowed the State to present the similar transaction testimony.

Resp’t’s Ex. 4b at 62, ECF No. 7-7. The prosecutor told the jury that the similar

9 (194

transaction evidence was offered to show Griffin’s “intent, course of conduct, and bent of
mind.” Resp’t’s Ex. 4b at 47, ECF No. 7-8 & Ex. 4c at 186, ECF No. 7-9. During the
trial, the court instructed the jury:

Sometime evidence is admitted for a particular purpose. That
evidence may be considered by you, the jury, for just a sole issue or for a
sole purpose for which the evidence is introduced and not for any other

purpose.
The law provides that evidence of other transactions or other

offenses of this particular defendant in this case, Mr. Griffin, that are
similar or connected to the offense for which the defendant is on trial, may
be considered for the limited purpose of showing, if it does, if you feel like
it does, course of conduct, bent of mind, or knowledge or intent of the
defendant with respect to the acts allegedly committed by him or her.

Resp’t’s Ex. 4b at 46-47, ECF No. 7-8. The trial court later re-instructed the jury that it
could consider the similar transaction testimony only “for a limited purpose to show
course of conduct or a bent of mind or a knowledge or intent . . . .” Resp’t’s Ex. 4c at 9,
ECF No. 7-10. Finally, when giving the charges, the trial court again instructed that
evidence of similar transactions “may be considered for that limited purpose of showing
course of conduct, bent of mind, knowledge or intent. . . .” Resp’t’s Ex. 4d at 22, ECF
No. 7-12.

The time for Griffin to raise his Fourteenth Amendment due process argument

regarding the similar transaction evidence was on direct appeal. “The burden is on the
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petitioner to raise his federal claim in the state courts at a time when state procedural law
permits its consideration on the merits . . . .” Paschal v. Sec’y, Dep’t of Corr., No. 8:08-
CV-1688-T-33TBM, 2009 U.S. Dist. LEXIS 108925, at *14-15 (M. D. Fla. Nov. 9,
2009). In Georgia, “[a] procedural bar to asserting a claim on habeas corpus arises if the
defendant failed to timely object to any alleged error or deficiency at trial or on appeal.”
Turpin v. Todd, 268 Ga. 820, 824 (1997) (citing O.C.G.A. § 9-14-48(d); Black v. Hardin,
255 Ga. 239, 240 (1985)). But, it is clear that Griffin did not raise a federal due process
claim before the Georgia Supreme Court and Griffin does not argue otherwise. Pet’r’s
Reply 4, 6, ECF No. 46.

Appellate counsel raised only one issue on direct appeal: “The trial court erred in
admitting evidence of the alleged similar transaction evidence . . . .” Resp’t’s Ex. 4e at
74, ECF No. 7-17. He cited only Georgia law and argued “[t]he trial [c]ourt erred in
admitting the similar transaction evidence” because it only showed Griffin “had a
propensity to be around people who used firearms for criminal purposes. That is not
indicative of motive, bend of mind, or modus operandi.” Id. at 78. Appellate counsel did
not claim the trial court’s evidentiary ruling denied Griffin the due process of law
guaranteed under the Fourteenth Amendment. In fact, he did not cite the United States
Constitution or any federal case law.

The Georgia Supreme Court upheld the trial court’s evidentiary ruling:

A trial court’s decision to admit evidence of similar transactions will
be upheld unless there has been an abuse of the trial court's discretion.

Similar transaction evidence must satisfy three elements
to be admitted: (1) the evidence must be introduced for a

6
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proper purpose; (2) the evidence must establish by a
preponderance of the evidence that the defendant perpetrated the
similar transaction; and (3) the two transactions must be
sufficiently similar or connected so that the existence of the
former transaction tends to prove the latter transaction.

When the evidence was admitted, the trial court instructed the jury
that it could be used for the limited purpose of showing “course of conduct,
bent of mind, or knowledge or intent of the defendant with respect to the
acts allegedly committed by him ...,” and not for any other purpose. Such
are proper purposes, and Griffin was identified in court as the one who gave
Lockett the pistol in the prior incident. “When considering the admissibility
of similar transaction evidence, the proper focus is on the similarities, not
the differences, between the separate [transaction] and the crime in
question.” In both instances, Griffin provided a pistol to one who was
involved in an altercation, and that person used it to fire at another. And,
the evidence was probative of the fact that Griffin intended the result that
Bunkley shoot at the person who had offended him, as Lockett had done in
the earlier instance. There was no abuse of discretion in admitting the
challenged evidence

Griffin, 288 Ga. at 834-35 (citations and footnotes omitted).

Griffin acknowledges that he did not exhaust his Fourteenth Amendment due
process claim on direct appeal. Pet’r’s Reply 4, 6. Instead, he argues that he exhausted
this federal claim during his state habeas proceedings.

In his pro se state habeas petition Griffin raised seven claims, one of which was:
“The trial court erred by allowing similar transaction evidence to be presented.” Resp’t’s
Ex. 1 at 8, ECF No. 7-1. In response to a question on the habeas form, Griffin informed
the state habeas court that his “similar transaction error claim” had been raised
previously. Id. at 9. At the state habeas evidentiary hearing, the court told Griffin that
“the issue of similar transaction[s] was raised on appeal and the appellate court decided

against you. So that issue cannot be raised again in habeas.” Resp’t’s Ex. 4a at §, ECF
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No. 7-4. In his post-hearing brief, Griffin argued that the trial court should have excluded
the similar transaction evidence because he had not been convicted of the similar
transaction. Pet’r’s Br. 19, ECF No. 1-1. Griffin asked the court to overrule as
unconstitutional a Georgia case that held underlying similar transaction conduct is
admissible even if it did not result in a conviction or criminal charge. Id. (citing Harris v.
State, 222 Ga. App. 52 (1996)). Citing state law, Griffin argued the prejudicial impact of
the similar transaction evidence outweighed its relevancy to the issues. Id. (citing Rice v.
State, 217 Ga. App. 456 (1995). He stated, “The Sixth Amendment to the Constitution of
the United States provides the guarantee of a fair trial to a criminal defendant.” Id.
Griffin did not mention the Fourteenth Amendment or complain that his due process
rights had been violated.

The state habeas court denied Griffin’s similar transaction claim on the basis of res
judicata. The court held that “[i]ssues decided on direct appeal may not be re-litigated in
habeas corpus if there has been no change in the facts or the law.” Resp’t’s Ex. 2 at 10,
ECF No. 7-2.

Griffin argues that his mention of the words “fair,” “fairness,” and, “unfairness”
exhausted his due process claim. “If a habeas petitioner wishes to claim that an
evidentiary ruling at a state court trial denied him the due process of law guaranteed by
the Fourteenth Amendment, he must say so, not only in federal court, but in state court.
Duncan v. Henry, 513 U.S. 364, 366 (1995). “It is not enough that all the facts necessary
to support the federal claim were before the state courts, or that a somewhat similar state-
law claim was made.” Anderson v. Harless, 459 U.S. 4, 6 (1982) (citations omitted). He

8
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must also “have ‘fairly presented’ to the state courts the ‘substance of his federal habeas
corpus claim.”” Id. (citations omitted).

Griffin acknowledges that on direct appeal he argued only that admitting the
evidence was legal error under Georgia law. Pet’r’s Reply 46, ECF No. 46. In his state
habeas petition, Griffin told the state habeas court that he was raising the same claim he
previously presented to the Georgia Supreme Court. Resp’t’s Ex. 1 at 9, Doc. 7-1. Thus,
it was reasonable for the state habeas court to assume that Griffin was raising the same
claim he raised before the Georgia Supreme Court. His post-hearing brief would not
have changed the court’s perception of the claim. Griffin did not argue that the
admission of the evidence denied him the due process of law guaranteed by the
Fourteenth Amendment and resulted in a fundamentally unfair trial. “The only cases
[Griffin] cited in the discussion of the issue [were Georgia] . . . cases that make no
mention of the United States Constitution and cite no federal cases.” Ziegler v. Crosby,
345 F.3d 1300, 1307 n.5 (11th Cir. 2003). Given this, the Court fails to see how Griffin
apprised the state habeas court of his claim that he was denied the due process of law

guaranteed by the Fourteenth Amendment.'

' The Court notes that the final adjudication for claims raised during state habeas comes from the
Georgia Supreme Court when it addresses a petitioner’s CPC application. Wilson v. Warden,
834 F.3d 1227, 1232-35 (11th Cir. 2016). In his CPC application, Griffin again argued that the
similar transaction evidence should have been excluded because it “was of a charge, not a
conviction, and its prejudicial impact far outweighed its relevance.” Pet’r’s Status Update Ex. 5
at 10, ECF No. 29-5. He did not cite the Fourteenth Amendment or allege that his due process
rights had been violated. Thus, he did not apprise the Georgia Supreme Court of his Fourteenth
Amendment due process claim. This Court presumes that the Georgia Supreme Court, like the
state habeas court, read Griffin’s claim to be one of legal error for admitting the similar
transaction evidence and denied relief on the basis of res judicata, just as the state habeas court
had. See Wilson, 834 F.3d at 1235.
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Also, had Griffin first raised a Fourteenth Amendment due process challenge in
the state habeas court—as he now argues he did—the state habeas court would have
found the claim procedurally barred. In Georgia, if a claim could have been raised on
direct appeal, a state habeas petitioner is barred, absent a showing of cause and prejudice
or fundamental miscarriage of justice, from raising the claim during his habeas
proceedings. Turpin, 268 Ga. at 824.

. The Court should treat the unexhausted due process claim as
procedurally defaulted.

In many instances, unexhausted claims can be found to be procedurally defaulted.
“[W1hen it is obvious that the unexhausted claims would be procedurally barred in state
court due to a state-law procedural default, [the district court] can forego the needless
‘judicial ping-pong’ and just treat those claims now barred by state law as no basis for
federal habeas relief.” Snowden v. Singletary, 135 F.3d 732, 736 (11th Cir. 1998).

Griffin argues this rule does not apply in this case because a state court would not
deem his federal due process claim successive in a second petition, “due to the
intervening change in Georgia evidence law.” Pet’r’s Reply 9. This change in the law,
according to Griffin, is Georgia’s adoption of the federal rules of evidence, effective
January 1, 2013, which eliminated “bent of mind” and “course of conduct” as permissible
exceptions to the bar on admitting similar transactions evidence. Am. Pet. 12; Pet’r’s
Reply 9. Griffin acknowledges that the new evidentiary rule is not a substantive change
in the law, and it would not be applied retroactively to his case. Am. Pet. 13; Pet’r’s

Reply 10. He argues, instead, that the change in the law makes ‘“his due process

10
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argument more apparent and more viable in state courts.” Pet’r’s Reply 10-11.

Pursuant to O.C.G.A. § 9-14-51, any issue not raised in a first state habeas petition
1s waived unless the issue ‘“could not have been raised in the original or amended
petition.” O.C.G.A. § 9-14-51. While the change in the Georgia’s evidence law might
arguably benefit or improve Griffin’s federal due process argument, he was not precluded
from raising a due process argument prior to the adoption of the new law. Nothing
prevented Griffin from raising a federal due process claim in his first state habeas
petition, or in his direct appeal, which is where the claim should have been raised.
Because Griffin would be barred from raising a federal due process claim in state court,
this Court can treat the unexhausted claim as procedurally defaulted.

ii.  There has been no waiver of the procedural default defense.

Griffin argues that “[tlhe Respondent has waived procedural default as to the
Georgia habeas court’s actual dismissal of Griffin’s due process claim.” Pet’r’s Reply
11. He states “[t]he state habeas court dismissed Griffin’s due process claim based on res
judicata, but the Respondent does not argue that this dismissal resulted in a procedural
default.” Id. at 12. Therefore, according to Griffin, the Respondent has waived a
procedural default defense. “Because it did not assert in either of its responses that the
state habeas court’s dismissal of Griffin’s exhausted due process clam bars federal
consideration of the claim, Respondent has waived this arguable procedural default
defense” Id. at 12-13.

This argument fails to two reasons. First, Griffin never raised a federal due
process claim on direct appeal or during state habeas and, therefore, the state habeas court

11
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did not find his federal due process claim was res judicata. On direct appeal, Griffin
argued that admitting the similar transaction evidence was legal error under Georgia law.
Id. at 6. Before the state habeas court, he again claimed a state law evidentiary violation
and informed the court that his “similar transaction error claim” had been raised
previously. Resp’t’s Ex. 1 at 9, Doc. 7-1. The state habeas court found this claim of
legal error under Georgia law was barred by res judicata.

Second, had Griffin raised a due process claim before the Georgia Supreme Court,
which he admits he did not do, and had the state habeas court later found the claim res
judicata, there would be no “arguable procedural default defense” for Respondent to
raise. Pet’r’s Reply 13. Controlling Supreme Court precedent holds that “[w]hen a state
court declines to review the merits of a petitioner’s claim on the ground that it has done
so already, it creates no bar to federal habeas review. Cone v. Bell, 556 U.S. 449, 466
(2009); Wellons v. Hall, 558 U.S. 220, 222 (2010). Had Griffin raised his due process
claim before the Georgia Supreme Court, this Court would review the claim based on that
court’s findings regardless of any subsequent res judicata determination. This, however,
is not the situation in which Griffin finds himself because his due process claim was not
raised on direct appeal.

Iv. Griffin cannot show cause and prejudice to overcome procedural
default and, even assuming he could, his claim nonetheless fails.

Griffin argues that he can demonstrate cause and prejudice to overcome the
procedural default of his due process claim. He alleges that Georgia’s adoption of the

federal rules of evidence was a “landmark change in Georgia’s collateral evidence rule”

12
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and his lack of access to the law library impeded his ability to “develop[]a due process
argument incorporating the change in Georgia evidence law.” Pet’r’s Reply 15; Hr’g Tr.
13-16, Feb. 21, 2017, ECF No. 53. While the change in Georgia’s evidence law was
new, the due process fundamental fairness test was not. Dowling v. United States, 439
U.S. 342, 352-53 (1990). Nothing prevented Griffin from raising his Fourteenth
Amendment due process argument on direct appeal—where he was represented by
counsel. Nothing prevented him from raising his Fourteenth Amendment due process
argument during his state habeas proceedings. He may not have been able to raise
Georgia’s new evidence law as an argument in support of this claim, but he could have
made the claim. Griffin has, therefore, failed to show cause to excuse his procedural
default.

Respondent states that Griffin cannot show prejudice to overcome the default
because his due process claim does not state a basis for federal habeas relief. Br. in Supp.
of Resp’t’s Suppl. Answer-Resp. 11, ECF No. 41-1. Respondent argues that there is no
clearly established federal law directly on point and/or Griffin’s claim is barred by
Teague v. Lane, 489 U.S. 299 (1989). Br. in Supp. of Resp’t’s Suppl. Answer-Resp. 11.
Griffin states that he is not advocating for the retroactive application of Georgia’s new
evidentiary rule. Instead, he argues the clearly established federal law is the basic
“fundamental fairness” rule from Dowling: Due process bars evidence so unfairly
prejudicial that it results in a fundamentally unfair trial. 439 U.S. at 352-53.

Assuming Griffin is correct, his claim still fails. He has not shown a reasonable
probability of a different outcome had his Fourteenth Amendment due process claim been

13
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presented to the state courts. The Court finds that even if Griffin had exhausted his due
process claim, the admission of the similar transaction evidence in his case did not render
his trial fundamentally unfair.

Griffin acknowledges that the admission of similar transaction evidence was
upheld in Dowling. Pet’r’s Reply 16. He argues that, unlike the situation in Dowling
where similar transaction evidence was relevant to establish the identity of the
perpetrator, identity was not an issue in his case and the similar transaction evidence was
relevant only “to show his propensity to use guns.” Id. at 17. While identity was not an
issue in Griffin’s case, intent was an issue. Resp’t’s Ex. 4d at 136, ECF No. 7-11.
(Griffin’s trial counsel argued that the State had to prove Griffin “intended for
Dontavious Bunkley to kill and murder Tony Gray” when Griffin gave Bunkley the
gun.). Knowledge was also an issue. ld. (Griffin’s trial counsel argued that the State
had to prove that Griffin “knew [Bunkley] was going to kill [Gray].”). Even with the
change in Georgia’s evidence law, evidence of “other crimes, wrongs, or acts” is still
admissible to prove intent and knowledge. O.C.G.A. § 24-4-404(b).

Because the similar transaction evidence helped establish both intent and
knowledge, it, just as the similar transaction evidence in Dowling, “was at least
circumstantially valuable in proving [Griffin’s] guilt.” Dowling, 493 U.S. at 353. Also,
on at least three separate occasions, the trial court gave the jurors a limiting instruction
regarding the similar transaction evidence. In light of this, the Court cannot find that the
introduction of the similar transaction testimony “‘so infused the trial with unfairness as

to deny due process of law.”” Taylor v. Sec’y, Fla. Dep’t of Corr., 760 F.3d 1284, 1295
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(11th Cir. 2014) (quoting Lisenba v. California, 314 U.S. 219, 228 (1941)).
For the foregoing reasons, it is recommended that this claim be denied.

B. Remaining Claims

In his original federal habeas petition, Griffin raised six additional claims: (1)
ineffective assistance of appellate counsel for failure to raise claims on direct appeal; (2)
ineffective assistance of trial counsel for failing to file a motion to sever Griffin’s trial
from that of his co-defendant; (3) ineffective assistance of trial counsel for failing to
object to a key State’s witness being present in the courtroom prior to testify; (4) trial
court error for allowing a State’s key witness to be present in the courtroom prior to
testifying; (5) ineffective assistance of trial counsel for failing to object to the
prosecutor’s remarks; and (6) prosecutorial misconduct. Pet. 3. The state habeas court
denied relief for Griffin’s claim of ineffective assistance of appellate counsel (number
one shown above) on the merits, and found the remaining claims were procedurally
defaulted because Griffin did not raise them on direct appeal and he failed to show cause
and prejudice or a fundamental miscarriage of justice to overcome default. Pet’r’s Status
Update Ex. at 4-13, ECF No. 29-3. The Georgia Supreme Court summarily denied relief,
finding Griffin’s CPC application lacked “‘arguable merit.”” Wilson, 834 F.3d at 1233
(citations omitted).

In his amended petition, Griffin’s counsel acknowledges these claims “are not
cognizable in this petition, either because they were procedurally defaulted without
cause, or because trial counsel’s problematic performance was not so deficient as to be

constitutionally ineffective under Strickland v. Washington, 466 U.S. 668 (1984). During
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the evidentiary hearing, counsel affirmed that he was raising only the Fourteenth
Amendment due process claim surrounding the similar transaction evidence. Hr’g Tr. 3-
4. Given this, it is recommended that all remaining claims be denied.
I1. Certificate of Appealability

Rule 11(a) of Rules Governing Section 2254 Cases in the United States District
Courts provides that “[t]he district court must issue or deny a certificate of appealability
when it enters a final order adverse to the applicant.” A certificate of appealability may
issue only if the applicant makes “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). When a court denies a habeas petition on procedural
grounds without reaching the merits of the petitioner’s application for habeas relief, this
standard requires a petitioner to demonstrate that “jurists of reason would find it
debatable whether the petition states a valid claim of the denial of a constitutional right,
and that jurists of reason would find it debatable whether the district court was correct in
its procedural ruling.” See Slack v. McDaniel, 529 U.S. 473, 478 (2000). Petitioner
cannot meet this standard and, therefore, a certificate of appealability in this case should
be denied.

CONCLUSION

For the reasons described above, it is recommended that Petitioner’s petition for
writ of habeas corpus be denied. Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve
and file written objections to this Recommendation, or seek an extension of time to file
objections, within fourteen (14) days after being served with a copy hereof. The district
judge shall make a de novo determination of those portions of the Recommendation to

16
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which objection is made. All other portions of the Recommendation may be reviewed for
clear error.

The parties are hereby notified that, pursuant to Eleventh Circuit Rule 3-1, “[a]
party failing to object to a magistrate judge’s findings or recommendations contained in a
report and recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1)
waives the right to challenge on appeal the district court’s order based on unobjected-to
factual and legal conclusions if the party was informed of the time period for objecting
and the consequences on appeal for failing to object. In the absence of a proper objection,
however, the court may review on appeal for plain error if necessary in the interests of
justice.”

SO RECOMMENDED, this 3rd day of March, 2017.

/s/ Stephen Hyles
UNITED STATES MAGISTRATE JUDGE

17



APPENDIX D
Griffin’s Brief on Direct Appeal to the Supreme Court of Georgia, Appeal No.
S10A1766

Griffin v. Warden, et al



IN THE SUPREME COURT FOR
THE STATE OF GEORGIA

JEFFERY JEROD GRIFFIN,
Appellant,

VS,

STATE OF GEORGIA,
Appellee.

Prepared by:

William J. Mason

Attorney for Appellant

Georgia State Bar No.: 475690
18 Ninth Street, Suite 101

Post Office Box 1011

Columbus, Georgia 31902-1011
Phone; 706-323-6220
Facsimile; 706-323-8863

Appeal Case No.: S10A1766

Date of Docketing: July 15, 2010

BRIEF OF APPELLANT

Jeffery Jerod Griffin
GDC# 1196338
Telfair State Prisor
Post Office Box 549
Helena, Georgia 31037

= RESPONDENT
EXHIBIT

| Blumberg No. 5194 i



IN THE SUPREME COURT FOR

THE STATE OF GEORGIA
JEFFERY JEROD GRIFFIN, *
Appeliant, *
* Appeal Case No.. S10A1766
vs. *
* Date of Docketing: July 15, 2010
STATE OF GEORGIA, #
Appeliee. *

BRIEF OF APPELLANT
Jurisdiction
The Supreme Court has jurisdiction of this matter as it involves a conviction for
murder.

Statement of Case

The appellant and a co-defendant were indicted in a four count indictment (R11)
charging malice murder, felony murder, aggravated assault and possession of a firearm
during the commission of a crime. On July 15, 2005 appellant was convicted of felony

murder and possession of a firearm during the commission of a crime and sentenced fo life
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in the penitentiary. (R101) A motion for new trial was filed on July 19, 2005 (R106),
amended on August 10, 2009 (R122) and denied on April 21, 2010. (R131) A notice of
appeal (R1) was filed and this case was docketed on July 15, 2010 and is submitted for

appeal by Brief.

Relevant facts are that the appellant and co-defendant Dontavious Bunkley were
involved in an altercation with the victim, Antonio Gray on November 17, 2004. Multiple
witnesses confirmed that Gray threw the first punch and struck co-defendant Bunkley.
(T210/6) The appellant went to a car and got a pistol and gave it to Bunkley. (T254/14)

Co-defendant Bunkley shot and killed Tony Gray. (T161/24)

The appellant was tried as a party to the crime and evidence of an alleged similar
transaction was entered against him. The State filed a notice of their intent to present
similar transaction and following a hearing and prior to the beginning of trial the Court ruled
that they would be admissible during the trial of the case. (T95/21) lItis the admission of
this similar transaction against the appellant that forms the sole enumeration of error and

will be addressed in the body of the Brief.




Enumeration of Errors

1. The trial court erred in admitting evidence of the alleged similar transaction

evidence against the appellant.

Argument and Citation of Authority

1. The trial court erred in admitting evidence of the alleged similar

transaction evidence against the appellant.

The standard of review is whether the Court abused its discretion in admitting the
evidence of similar transaction. Error was preserved by objecting to the admission of the

evidence during the motion hearing held on July 11, 2005. (Motions Transcript 45/2)

The State's motion seeks admission of the similar transaction for the purpose of
showing the defendant’s intent, bent of mind, modus operandi, and course of conduct.
(R68) In its proffer to the Court at the motion hearing the State said that it would introduce

evidence that defendant Griffin provided a pistol to William Lockett who then pointed the

j47)



firearm at others. (Motions Transcript 34/18) The State proffered that the incident
occurred on July 9, 2004 less than a block from where the murder occurred on November

17, 2004. (Motions Transcript 35/16) Lockett pointed a shotgun at a crowd of people who
ran. When the shotgun did not work Lockett supposedly obtained a pistot from Griffin and
then pursued the object of his assault, one Nicholas Talton. (Motions Transcript 37/3)

Multiple gunshots were fired but no one was injured. (Motions Transcript 37/18)

After the hearing the Court reserved ruling but eventually after jury selection ruled in
open court that the similar transaction could be introduced during the murder frial. (T95/21)

The Court did not state the reason for its ruling.

At trial the similar transaction evidence consisted of the testimony of witness Xavier
Talton. On the July, 2004 day in question Lockett got into an argument with an individual
named Nicholas Townsend and began waving a shotgun around. (T265/1) Lockett then
tried to shoot Townsend but the gun jammed. (T265/10) Lockett met up with appellant
Griffin and they exchanged guns. (T265/22) Talton does not know what kind of gun

Griffin gave Lockett. (T266/19)




Witness Wylanda Harpe stated she heard Lockett ask Griffin to give him a gun but

never did see a weapon. (1572/19)

Similar transaction witness Draper Woodard saw Griffin and Lockett together and
Lockett had a shotgun. (T581/20) He heard Lockett tell Griffin to give him “the .45".

(T583/3)

During the motion hearing prior to trial the Court indicated that the similar
transaction evidence did not deal so much with motive as the fact that it was so close in

time to the offense for which Mr. Griffin was on trial. (Motions Transcript 44/2)

During its closing argument to the jury the State argued that the similar transaction
evidence showed Griffin's intent and bent of mind and course of conduct to provide

“another firearm for a shooting down in the bottoms.” (T901/18)

In Wade v. State, 295 Ga. App. 45 (2008), the Court of Appeals cited a concurring
opinion from Justice Sears in Farley v. State, 265 Ga. 622 (1995) that “bent of mind is
dangerously close to being his character, and a person’s course of conduct could easily

show nothing more than a mere propensity to act in a certain manner.” Neither character
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nor propensity is a valid basis for admitting similar transaction evidence. The defendant
was on trial for a charge of murder arising from his decision to provide a friend of his with a
| weapon to defend himself against an attack from an unarmed aggressor. Evidence that the
defendant aligned himself with an individual in the past that aggressively pursued a violent
course of conduct against someone is not probative of any issue of intent in the present
case. While both instances involved the furnishing of a firearm the underlying facts were
polar opposite. Identity was not an issue in this case. It cannot be said that there was
sufficient similarity between the independent offense and the charged crime so the proof of
the former tends to prove the latter, a requirement of Uniform Superior Court Rule 31.1(B).

Morales v. State, 210 Ga. App. 414 (1993)

The similar transaction evidence only consisted of a showing that the defendant had
a propensity to be around people who used firearms for criminal purposes. That is not
indicative of motive, bent of mind or modus operandi. The trial Court erred in admitting the

similar transaction evidence and the appellant should be afforded a new trial.

(Signature on following page.)
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In the Supreme Court of Georgia

Decided: March 18,2011

S10A1766. GRIFFIN v. THE STATE.

HINES, Justice.

Jeffery Jerod Griffin appeals his convictions for felony murder and
possession of a firearm during the cofnmission of a crime, in connection with
the death of Antonio Gray.'

Construed to support the verdicts, the evidence showed that Gray
believed Dontavious R. Bunkley had burglarized the home of Gray’s
grandmother, and confronted him. Gray and Bunkley engaged in a physical
altercation, which was stopped by bystanders. Griffin went to his car and

retrieved a pistol, gave it to Bunkley, and said, “handle your business.” Gray

! The crimes occurred on November 17,2004. On February 15, 2005, a Taylor County
grand jury indicted Griffin and Dontavious R. Bunkley for malice murder, felony murder while in
the commission of aggravated assault, aggravated assault, and possession of a firearm during the
commission of a crime. The two men were tried together before a jury July 12-15, 2005, and
both were found not guilty of malice murder, and guilty of all other charges in the indictment.
On July 15, 2005, the trial court sentenced Griffin to life in prison for felony murder and a
consecutive term of five years in prison for possession of a firearm during the commission of a
crime; the guilty verdict for the crime of aggravated assault merged with the crime of felony
murder. Malcolm v. State, 263 Ga. 369, 372-374 (4) (434 SE2d 479) (1993). On July 19, 2005,
Griffin filed a motion for a new trial, which he amended on August 10, 2009; the motion was
denied on April 21, 2010. Griffin filed a notice of appeal on April 23, 2010, his appeal was
docketed in the September 2010 term of this Court, and submitted for decision on the briefs.
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began to run away, and Bunkley fatally shot him.

1. The evidence was sufficient to enable a rational trier of fact to find
Griffin guilty beyond a reasonable doubt of the crimes of which he was
convicted. Jackson v. Virginia, 443 U.S. 307 (99 SC 2781, 61 LE2d 560)
(1979).

2. The State was permitted to introduce evidence that, four months
prior to Gray"s death, at an outdoor gathering, William Lockett and a man
named Nicholas argued. Lockett departed the gathering, and returned with
Griffin; Lockett was carrying a shotgun, with which he attempted to shoot
Nicholas. The shotgun did not fire, and Lockett told Draper Woodard that he
would “get him too.” Griffin produced a pistol and gave it to Lockett in
exchange for the shotgun; carrying the pistol, Lockett ran after the other men
and fired some shots. Griffin contends that this evidence was not introduced
for a proper purpose, and was not sufficiently similar to the crimes of which
he was charged.

A trial court’s decision to admit evidence of similar transactions will be
upheld unless there has been an abuse of the trial court’s discretion. Moore

v. State, 288 Ga. 187, 190 (3) (702 SE2d 176) (2010).

2
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Similar transaction evidence must satisfy three elements to be

admitted: (1) the evidence must be introduced for a proper

purpose; (2) the evidence must establish by a preponderance of

the evidence that the defendant perpetrated the similar

transaction; and (3) the two transactions must be sufficiently

similar or connected so that the existence of the former

transaction tends to prove the latter transaction. [Cits.]

Bryant v. State, 282 Ga. 631, 634 (3) (651 SE2d 718) (2007).

When the evidence was admitted, the trial court instructed the jury that
it could be used for the limited purpose of showing “course of conduct, bent
of mind, or knowledge or intent of the defendant with respect to the acts
allegedly committed by him . . .,” and not for any other purpose.” Such are
proper purposes, see Barnes v. State, 287 Ga. 423, 426 (3) (696 SE2d 629)
(2010), and Griffin was identified in court as the one who gave Lockett the
pistol in the prior incident. See McKenziev. State, 274 Ga. 151 (3) (549
SE2d 337) (2001). “When considering the admissibility of similar
transaction evidence, the proper focus is on the similarities, not the
differences, between the separate [transaction] and the crime in question.”

Phillips v. State, 287 Ga. 560, 564 (4) (697 SE2d 818) (2010) (Citation and

punctuation omitted.). In both instances, Griffin, provided a pistol to one

2 This instruction was repeated in the final jury charge.

3
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who was involved in an altercation, and that person used it to fire at another.
And, the evidence was probative of the fact that Griffin intended the result
that Bunkley shoot at the person who had offended him, as Lockett had done
in the earlier instance. There was no abuse of discretion in admitting the
challenged evidence.

Judements affirmed. All the Justices concur.

Ad
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IN THE SUPERIOR COURT OF
STATE OF GEORGIA

JEFFERY T GRIEEIN

Petitioner , V.
146339 , civit ActionNo._| | 1Y - LipH
Inmate Number
V5. ‘*l"ﬁ‘ “EQHL"SHE(EJURT
DAVID F RAI 7E R ) Habeas Corpus LEAIR e0U
, Warden o0 a7
Teldsr State. Prison , i it
Respondent

(Name of Institution where you are now located) 4‘,“ f“""""‘

PART I: BACKGROUND INFORMATION ON YOUR CONVICTION

1. Name, county, and court which entered the judgment of conviction under attack:

ﬁ(mé!‘.nf‘ Court :‘)f Taular’ [é)un)—u. case o 05 -CR-020

2. Date ofconvu:tlon J uh/ /K. 2_0(9‘;

(Please Note: O.G. C A. § 9-14-42(c) mandates that applications for writ of habeas corpus must
be filed within a certain time. Please see Instructions (7) for more information.)
3. Lengthofsentence(s): _[/fe. Plus & Yours

4. Were you sentenced on more than one count of an indictment, or on more than one indictment, in the
same court and at the same time? & Yes 0 No

5. Name of offense(s). List all counts: [, 2lony Ay fa’e[‘}. Ajaﬁxl/a)‘e/;l ASSa uli
dnd Possession af A Eléarm Duting The _Lommision of 4 ¢,
v
6. What was your plea? Please check one:

[J Guilty
[1  Guilty but mentally ill
(1 Nolo contendere

® Not guilty
If you entered a guilty plea to one count or indictment, and a not guilty or nolo contendere plea to

another count or indictment, give details:

X
(K3

7. Kind of trial. Please check one:

B Jury
O Judge only
8. Didyou testify at the trial?  [J Yes No

Administrative Office of the Courts {Revised 02-10-09) {1} Form HC-1



9. Did you appeal from the conviction? 8 vVes O No
10. If you did appeal, answer the following:
Name of appellate court to which you appealed: (e gly la 5 ulﬂl‘emg Cokfd &40 Al

# b

Result of appeal: Y
Date of result: e A | 8‘. 2014

11. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed
any petitions, applications, or motions with respect to this conviction in any state or federal court?
Yes [ No

12. If you answer to 11 was “Yes,” give the following information: (Note: If more than three petitions,
please use a separate sheet of paper and use the same format to list them.)

A. Name of court and case number: Su?gmr Loust of Tay}of Cou /),L\y', a5 ~LR-020
What kind of case or action was this? ]‘f!g tion For New Trial
All grounds raised (attach extra sheet of paper if necessary) : $'mtlal Truasaction
effor

Did a judge hear the case? B Yes [0 No  Did witnesses testify? [I1Yes HENo
Name of Judge: Q"”‘i‘j G. fefers

Result: Denied

Dateof Result: __ Mafeh 23, 20/0

B. As to any second petition, application or motion, give the same information.

Name of court and case number: /V / /4
What kind of case or action was this? M / /4
All grounds raised (attach extra sheet of paper if necessary) : - M4

1
[N

Did a judge hear the case? [] Yes EINo  Did witnesses testify? [IYes [ZNo

Name of Judge: /1/'/ A
Result: NiA
Date of Result: NrA

C. Asto any third petition, application or motion, give the same information.
Name of court and case number: /V / /4
What kind of case or action was this? N /A
All grounds raised (attach extra sheet of paper if necessary) : A/ / A—

il

te

Administrative Office of the Courts (Revised 02-10-09) [2) Form HC-1



Did a judge hear the case? [] Yes [ No  Did witnesses testify? [JYes BNo

Name of Judge: N/A
Result: N / A
Date of Result: /V /A’

D. Did you appeal to the Georgia Supreme Court or the Georgia Court of Appeals from the result
taken on any petition, application, or motion listed above?

First petition, application or motion: Yes [ No
Second petition, application or motion: [0 Yes O No
Third petition, application or motion: O Yes 1 No

E. If you did not appeal from the denial of relief on any petition, application or mation, explain
briefly why you did not: y s notifled pf the Sa'DF 2Me

Coults decislon the ipe to file in the Eleventh
LirziLlt had ZQ(‘PI'l'\Zdw

F. If you appealed to the highest state court having jurisdiction, did you file a petition for certiorari
in the United States Supreme Court to review the denial of your petition by the Georgia Supreme

Caurt or the Georgia Court of Appeals? 1 Yes B No
13. Do you have any petition or appeal now pending in any court, either state or federal, as to the
conviction under attack? T Yes & No

14. Give the name and address, if known, of each attorney who represented you in the following stages of
the judgment attacked herein:

At preliminary hearing: MafK A CASH) /’%Hﬂfﬂeu At J.M/ /8 ik
Sifeet, ﬁf)/umbuS" Gee 31907 .

Atarralgnmentandplea d}g{[g A (ash, &&Qm%y At [Q,M, 1€ 4th

S}recf Columbys, Gan 31904

At trial: Mgc[{ A (g,ﬁta,ﬁﬂufa%% Ai ‘éh/ 13 qf/)
371961.

ﬂ)um th i

At sentencing: M_M%MA%L_&LLM 13 9t

457({133)' éﬂ/umbuﬂ‘ Oﬁw 317010
Onappeal : 7
Lolumbn$, ber 371992~1024-

Inany post-convistion proceeding: Wihiom J. Mason , Abotney Ar Lo

L BoX 1441 Columbus, Lo 34902 - 1611.

On appeal from any adverse ruling in a post-conviction proceeding: W/l um J ManSon ,

I -

[]

15. Do you have any other sentence, either state or federal, to serve after you complefe the sentence
imposed by the conviction under attack? O Yes No

Administrative Office of the Courts (Revised 02-10-08) 13] Form HC-1



If so, give the name and location of the court(s) which impose any other sentence;

N/A

"

State the date and length of any other sentence to be served: N/4

i

Have you filed, or do you contemplate filing, any petition attacking the Jjudgment(s) which imposed
any other sentence? [ Yes No

Administrative Office of the Courts {Revised 02-10-09) {4] Form HC-1



PART II: STATEMENT OF YOUR CLAIMS

State concisely every ground on which you no claim that you are being held unlawfully, Summarize
briefly the facts supporting each ground. In necessary, you may attach pages stating additional grounds

and facts supporting the same.
1.

GROUND ONE: Ineffeci/ye  ASS/Stance ofF A#ﬁ[(@f@ Counse = ggggﬂg /e
Counsel Failed In The Peiformonce OF BiS Dut'ess

SUPPORTING FACTS. (Tell your story briefly without citing cases or law): ,4;;‘,9,5’ Hate

’ o ! ’ * I ¥
2 2 7 A

the  erliotions clalmg herein Lstzd  on direct ,oi[o,am/f

4

2.
GROUND TWO: Tneffortive. ASSSstance of counsel- MLl counsel

Falied In The etformance. F H's Dulties.

SUPPORTING FACTS. (Tell your story briefly without citing cases or law): s | C@unsel

lendered neflertlyr  458¢stance ‘2}1 Pﬁdlfaf_fa_ﬁ'la-@_ﬂa_ﬁm___
the ,Q‘.;i,"l:['aﬁ&[j & @4,’{? ﬂ'i‘.@,f |

GROUND THREE:
Eailed In The b fotmonce  oF 1/ Dundles

SUPPORTING FACTS. (Tell your story briefly without citing cases or law): T/e | _Counsel
& (\ ¥ . ¢ v Bye ¢ .

Easfl!; ¢
4,
GROUND FOUR: Jpd{c/al Errof~The Itlal Court Erced Qg ﬁl&m‘%

(5] Form HC-1
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A _Slate’s Wtness Jo Be fYeseqt T The. Coultivem Plior 7o

Testifulng
vV

SUPPORTING FACTS. (Tell your story briefly without citing cases or law): JAe Tri ) £ouft

etfed [n ollov/ng (BT Asent Dioanesr to bé ﬁ/e?sen} in {se

V4
COulNon after the fule. of Seaue%‘fa};m Aad been jnimked.

Th's m\y Wi'tness was Hen ab/p fo_bolster snd color £he

ies/.mmy of pnother State’s Key Atess,

Se¢ Ahbachment 4 For Mditonal Glyynds

Administrative Office of the Courts (Revised 02-10-09} 6] Form HC-1



ATTACHMENT A

GROUND EIVE: Tneffective Assistance of Counsel=
Ttiod Counse] Falled In The Performance of s Dukes.

SUBPORTING FALTS! Triad Counsel failed to object
10 prejudicial femarks made by the Prosecutor thus
denying the petitionet A Fair fial.

GROUND SIX: Judicial Effer~ The Trial CoOUrt Etfed
By Allowing Similar Transaction Evidence To Be Presented.

CUPPORTIN G FACTS: The Trial court efred by aliowing -
the Stade to present Similal transachon evidence of dn
Glleged Crime that occured foul mONFAS proOr to this Lrime,

The Hial Court abuSed its discretion in allowing the
evidence to be plesented to +the Juty:

(GROUND SEVEN: Prosecutorial Misconduct=The
Prosecutar ASSasinated The Petitionel’s Charactet.

SUPPORTING FALTS! The prosecator Caolled +he

Petitioner o Kiee™ in s c_!osf'nj argument and also
Said that even Il the Petitlonet di'd Not kaow hig
W-detendant wWas gm'nj fo Shoot the qun its S
Fe/anj Meeder on phe P?,-Hh'oner beha ¥, thus d@nyfnj
the petitioner o fait Hia).



PART III: OTHER CLAIMS NOT PRESENTED TO A COURT BEFORE THIS

If any of the grounds listed in PART II were not previously presented in any other court, state or federal,
state briefly what grounds were not so presented, and give your reasons for not presenting them:

Al oF the claims hegeln I,ﬂqie{);m‘telo# br_tie Smijar Hondeaclivg
ellpr £laim, have fipt peen Rzl ously LaiSed dne 1o the
tneflechve 45525tante of dlolzwl}aglp CennsSels

—The Petitianel ReSefves The Risht Yo Amend.

Wherefore, petitioner prays that the Court grant relief to which the petitioner may be entitled in this

proceeding,

2N L2~/
Telfalr S F1'san
2.0 Bl 5Y9 Helens e, 31037

Signature and Address of Petitioner’s
Attorney (if any attorney)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing statements made in this
Application for Writ of Habeas Corpus are true and correct.

Executedon _ f— )L” \ I ETTE““!

Date
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IN THE SUPERIOR COURT OF

STATE OF GEORGIA
JEFFERY J GRIEFIN , :
Petitioner Yy b, ;

1191339 , Civil Action No. t \ - Cx\/‘ A4

Inmate Number

FILED i\ OF
\ _ Vs. CLER (%3
DAVID FRAIZ2ER , Habeas Corpus TEL%%@W%’,{RT
Warden T
Felfallt Shde €n'son , w2z
Respondent

(Name of Institution where you are now located) 4
e f "'dbwn_.

1, J e,fPe J\‘g J 608 P ,’n , depose and say that I am the plaintiff in the above entitled
case; that in support of my request to proceed without being required to prepay fees, costs, or give
security therefor, I state that because of my poverty I am unable to pay the costs of said proceeding or to

give security therefor; that [ believe | am entitled to redress.
I further swear that the responses which I have made to questions and instructions below are true.

1. List any and all aliases by which you are known: __ ¢*fq ¢ K

2, Are you presently employed? O Yes No
If the answer is “Yes,” state the amount of your salary or wages per month, and give the
name and address of your employer: A/ /,4

I

If the answer is “No,” state the date of last employment and the amount of the salary and

wages per month which you received: /V /4
h
2. Have you received within the past twelve months any money from any of the following sources?
Business, profession, or form of self-employment? [ Yes & No
Pensions, annuities, or life insurance payments? [J Yes BT No
Rent payments, interest or dividends? 0 Yes B No

Administrative Office of the Courts {Revised 02-10-09} (1]



Gifts or inheritances? O Yes [ No
Any other sources? O Yes & No
If the answer to any of the above is “Yes,” describe each source of money and state the

amount received from each source during the past twelve months: /V /A
e
1y

3. Do you own any cash, or do you have money in a checking or savings account? (Include any
funds in prison accounts): [ Yes X No
If the answer is “Yes,” state the total value of the items owned: N/A

4, Do you own any real estate, stocks, bonds, notes, automobiles, or other valuable property

(excluding ordinary household furnishings and clothing)?  [J Yes [ No

If the answer is “Yes,” describe the property and state its approximate value: AZZZ,J_
iz
1

5. List the persons who are dependant upon you for financial support, state your relationship to

those persons, and indicate how you contribute toward their support: N/ /4-

I understand that a false statement or answer to any question in this affidavit will subject me to penalties

for perjury and that state law provides as follows:

a. A person to whom a lawful oath or affirmation has been administered commits the
offense of perjury when, in a judicial proceeding, he knowingly and willfully makes a
false statement material to the issue on point in question

b. A person convicted of the offense of perjury shall be punished by a fine of not more than
$1,000 or by imprisonment for not less than one nor more than ten years, or both,
0.G.C.A. § 16-10-70. ’

llost Al 7-(7-11
(Rithatite of Petitibher Date

Administrative Office of the Courts (Revised 02-10-09) [2] HC-2



VERIFICATION

Lylp N@f g J ( f?ﬂ:' M A » do swear and affirm under penalty of law that the
staternents cohtained in this affidavit are true. I further attest that this application for in forma pauperis
status is not presented to harass or to cause unnecessary delay or needless increase in the costs of

litigation,

['am the plaintiff in this action and know the content of the above Request to Proceed in Forma Pauperis.
[ verify that the answers [ have given are true of my own knowledge, except as to those matters that are
stated in it on my information and belief, and as to those matters I believe them to be true. I have read the
perjury statute set out above and am aware of the penalties for giving any false information on this form.

Swarn to and subscribed before me this

dayof .20 47

Administrative Office of the Courts {Revised 02-10-09} 131 HC-2
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CERTIEICATION

I hereby certify that the Plaintiff herein, 3 LJZ';’;%M 'j:h l H (03 ag
has an ﬁ?ge Eﬁ thly balance for the pst twelve (12) months of § &‘;n U op-aacount at
] ( \é;L

the \Y"
[ 0aena. . u s 1%(}5‘{ institution where confingd) (If not cdrifined for a full
twelve (12) months, specify the number of months confined. Then compute the average monthly balance

on that number of months.)

I further certify that Plaintiff likewise has the following securities according to the records of said
institution:

Authorized Officer of Institution

ded A {Dﬁ?()!l

Administrative Office of the Courts (Revised 02-10-09) [4] HC-2



APPENDIX G
Transcript of the February 27, 2012 Evidentiary Hearing filed in the Superior Court
of Telfair County, Georgia, Civil Action Case No.: 11-CV-264

Griffin v. Warden, et al
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IN THE SUPERIOR COURT OF TELFAIR COUNTY, GEORGIA

JEFFERY J. GRIFFIN - 11-Cv-264

1196338

. PETITIONER : PETITION FOR WRIT OF
VS. : HABEAS CORPUS

DAVID FRAZIER, WARDEN
TELFAIR STATE PRISON
RESPONDENT

************k******************************************

APPEARANCE OF COUNSEL:

FOR THE PETITIONER: PRO SE

FOR THE RESPONDENT: MATTHEW CROWDER, S.A.A.G.
1111 BELLEVUE AVENUE
DUBLIN, GEORGIA

*******************************************************

EVIDENTIARY HEARING
(VOLUME 1 OF 5)
(PAGES 1-350)
FEBRUARY 27, 2012
JUDGE PHILLIP R. WEST, PRESIDING

*******************************************************

Cindy Grimes

GCCR-2706

123 Rozar Goolsby Road
Fastman, Georgia 31023

RESPONDENT
EXHIBIT
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PROCEEDING

THE COURT: Have a seat, Mr. Griffin. You are
Jeffery Griffin; is that correct?

PETITIONER GRIFFIN: Yes, sir.

THE COURT: We are here today to have your
evidentiary hearing on your habeas petition. You will
be allowed to testify under oath if you choose to do
so. You will also be allowed to call any witnesses
that you might have. You will also be allowed to
present any relevant documentary evidence that you
might have at your disposal. Do you understand what
you can do today in terms of offering evidence?

PETITIONER GRIFFIN: No, Your Honor.

THE COURT: Did you hear what I just said?

PETITIONER GRIFFIN: Yeah, you said I could call
witnesses. That all I can do right there what you just
told me?

THE COURT: Right.

PETITIONER GRIFFIN: All right. I understand.

THE COURT: The only thing that you can’t do, put
it another way, 1s to argue your case today or to
present legal authority. I’11 give you time after this
petition--after the transcript of this hearing is
prepared you will receive a copy of all that’s said and

done here today. Aand at that point you will have




w N

o O\

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Case 4:14-cv-00029-CDL-MSH Document 7-4 Filed 05/20/14 Page 5 of 152

thirty days to prepare and submit an argument in the
form of a brief to me on these issues that we cover
today. Do you understand that?

-PETITIONER GRIFFIN: Yes, sir.

THE COURT: Okay. Do you have any witnesses you
want to call this morning?

PETITIONER GRIFFIN: Yeah, I would like to call
William J. Mason, my appellate attorney.

THE COURT: All right. Come up please and take the
witness stand.

(Witness takes the stand)

THE COURT: I’11 ask the Respondent to swear the
witness. |

MR. CROWDER: Please ralse your right hand. Do you
solemnly swear or affirm the testimony you are about to
give in this matter will be the truth, the whole truth,
and nothing but the truth? So help you God.

MR. MASON: Yes, sir.

THE COURT: Before we start the questioning, I’d
like for you to give us a brief synopsis of your
"education and experience.

MR. MASON: I’m Bill Mason. A 1984 graduate of
Mercer Law School. 1I’ve been in a solo private
practice since August 1984. Approximately fifty

percent of my practice is criminal trial work and




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Case 4:14-cv-00029-CDL-MSH Document 7-4 Filed 05/20/14 Page 6 of 152

appellate work and fifty percent is civil and personal
injury.

THE COURT: All right. What is your business
address, Mr. Mason?

MR. MASON; 18 Ninth Street, Columbus, Georgia,
31901.

THE COURT: Okay. You may question the witness.

DIRECT EXAMINATION OF WILLIAM MASON BY PETITIONER GRIFFIN:

Q See, Mr. Mason, did you represent me on direct
appeal?
A Yes.

Were you appointed or retained?

Appointed.

Did you investigate my case?

I read your transcript and wrote you letters.
Did you read the transcript?

Yes.

Have you stayed in current study of case cites?

s I o S~ O T N R

Yes.

Q In Georgia is the prosecution allowed to offer

evidence of similar transactions?

A Under some circumstances, YeS.
Q What are those circumstances?
A When they are relevant as to motive and

circumstances and the probative value outweighs the
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prejudicial effect.

Q Similar transactions have to result in a
conviction? Does it have to result in a conviction for them
to introduce similar transaction?

A No.

Q In light of this, why did you raise the single
weak issue of similar transaction?

A It’s the only one I saw.

Q So why didn’t you raise any other claims I have
listed in my habeas corpus?

A Because I didn’t think they were meritorious.

Q Isn’t it true that any claims not raised on direct
appeal are procedurally barred?

A Yes.

Q Isn’t it true that the only way you can raise
these errors is through the claim of ineffective assistance
of appellate counsel?

A In a habeas, generally, that’s correct.

Q Raising the claim of ineffective assistance of

appellate counsel, do both prongs of Strickland v _Washington

have to be met?
MR. CROWDER: Your Honor, I think that’s a legal
conclusion and this has nothing to do with his
representation at the appeal phase.

THE COURT: I would agree with that. I sustain
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the objection, but I want to ask you to speak a little
slower. I'm trying to take notes of what you are
saying and I'm missing a few words here and there.
PETITIONER GRIFFIN: All right.
THE COURT: Okay, go forward.
Q When raising a claim of ineffective assistance of

appellate counsel, do both prongs of strickland v Washington

have to be met?

MR. CROWDER: I still think that’s an inappropriate
question.

THE COURT: I would agree it’s inappropriate in
light of the fact that the issue of similar transaction
was raised on appeal and the appellate court decided
against you. SO that issue cannot be raised again in
habeas. Those issues that were appealed.

PETITIONER GRIFFIN: I ain’t understand you, Your
Honor. Say what now?

THE COURT: The issue of similar transactions was
presented, as I understand it, to the Court of Appeals,
I mean, the Supreme Court of Georgia.

PETITIONER GRIFFIN: Yes, sir.

THE COURT: And they decided that the similar
transaction evidence in this case was appropriate or
was not entered in error. Do you understand what I

said?
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PETITIONER GRIFFIN: I understand what you said.
THE COURT: Therefore, that is an issue that
cannot be re-litigated in this habeas corpus hearing.
Move on with another question.
Q So in your qualified opinion, it would be easy to

raise all the claims on direct appeal to start with?

A No.

Q I can’t hear you.

A No.

Q You said no? Why is that?

A Well, if they are not issues I don’t raise them.
Q If they are not issues, you don’t raise them. So

in transcript page 99 line 16 the Court say, I also ask the
Court permission to éllow Special Agent Brunner to remain in
the courtroom. She is the GBI case agent. You didn’t see
that error when you read the trahscript? When the GBI lady
was allowed to stay in the courtroom while prior to

testifying after the other witnesses?

A Correct.

Q So you didn’t see that? ‘

A I saw it, but it’s not error.

Q It’s not an error?

A Correct.

Q For her to bolster another witness’ testimony or

violating the rule of sequestration?
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A Correct.

Q That’s not an error? Sequestration rule is not an
error?

A Correct, for the fourth time.

Q So 0.C.G.A. 24-9-61 says a witness is not allowed

to hear another witness’ testimony.

THE COURT: What you are doing now is sort of in
the form of argument with a citation of legal
authority. That will be raised or presented in your
brief that you submit to me after this hearing.

PETITIONER GRIFFIN: Yes, Your Honor.

THE COURT: I don’t think the gquestion is
appropriate except in the form of a brief with your
legal authority that you are citing there. Okay?

PETITIONER GRIFFIN: I was just saying he said
it’s not an error.

THE COURT: I heard what he said.

PETITIONER GRIFFIN: Yes, sir.

THE COURT: And I know that you contend it was an
error and I’11 have to decide whether it was or not.
put that in your brief. That will be your argument to
me as to why you are correct and he’s wrong. All
right?

PETITIONER GRIFFIN: Yes, Your Honor.

THE COURT: Go ahead.
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PETITIONER GRIFFIN: That’s all the guestions I
want to ask, Your Honor.
THE COURT: All right, Mr. Crowder, do you have any
questions of this witness?
CROSS-EXAMINATION OF WILLIAM MASON BY MR. CROWDER:
Q Mr. Mason, you just handled the appeal in this

case; is that correct? You had nothing to do with the

trial?
A Correct.
Q During your representation of Mr. Griffin, did you

communicate with him about the appeal?

A Yes.

Q Was that by phone, letters, in person?

A Letters.

Q You never met with him in person?

A No.

Q Did you have any discussions with him about the

trial and what he thought could have been done differently?
A Yes.
Q Did he offer any arguments he wanted to raise on
the appeal?
A Yes.
Q Did you raise any of those?
A Only the similar transaction.
Q

Nothing else he identified you saw as viable?
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Correct.

You testified that you reviewed the transcript of
in preparing the appeal?

I read it.

Did you look at the clerk’s file also?

Yes.

Was there anything else that you reviewed in

the appeal?

I read a motion transcript and I talked to his

trial lawyer.

Did the trial attorney identify anything that he

thought could have been raised as error that he saw?

The similar transaction.

MR. CROWDER: If I may approach the witness, Your

Honor.

THE COURT: Sure.

Marked as Respondent’s 3, I'd like to ask if you
that document?

Yes.

Does that appear to be a true and correct copy of
you filed in Mr. Griffin’s appeal?
Yes.

MR. CROWDER: Your Honor, based on Mr. Mason’s

identification I’11l go ahead and tender that as

Respondent’s 3.
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THE COURT: It is admitted.

Q Mr. Mason, how did you decide which grounds to
raise in the appeal?

A I read the transcript, I read the file, I talked
to the trial lawyer. I considered what Mr. Griffin had to
say and then I raised anything I thought was meritorious.

Q Were there any meritorious claims you could have
raised but chose not to?

A No.

Q Did you review the petition Mr. Griffin filed in
this habeas action?

A Yes.

Q I believe you’ve already testified you did not see

any viable argument relating to the GBI agent being allowed
to remain in violation of the rule of sequestration?

A Tt’s a matter in the Court’s discretion.

Q And you didn’t see any evidence of abuse of
discretion in that case?

A No.

Q Did you see any possible argument that trial
counsel should have moved to sever the trial?

A No. It all happened at the same time at the sane
place and the witnesses against each of them were the same
witnesses.

Q Did you see any evidence that the prosecutor made

10
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improper remarks about Mr. Griffin during the trial?

A In the habeas Mr. Griffin said the prosecutor
called him a killer in his closing argument and I felt that
in the wide latitude given to counsel in closing that would

be a fair comment on what he believed the evidence was.

Q So you did not see that as a viable argument on
appeal?

A No.

Q Did you see an argument that trial counsel should

have objected to 1it?
A No.
MR. CROWDER: Nothing further, Your Honor.
THE COURT: Will you have any further questions of
Mr. Mason?
PETITIONER GRIFFIN: Yes, Your Honor.
REDIRECT EXAMINATION OF WILLIAM MASON BY PETITIONER GRIFFIN:

Q Have you ever filed or did an appeal on similar
transaction before?

A Yes.

Q How many cases? Have you ever won any cases on
similar transactions filed into the Supreme Court?

A I have had the Supreme Court and Court of Appeals
rule that it was error, but harmless on more than one
occasion.

Q So you never got a case reversed off similar

11
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transaction in the Supreme Court before?
A Not that I recall.

PETITIONER GRIFFIN: That’s all I have, Your Honor.

THE COURT: You may go down, Mr. Mason. Please
stay with us for Just a little bit until we finish the
evidence in this case.

(Witness steps down)

THE COURT: Do you have any other witnesses?

PETITIONER GRIFFIN: I’d like to call Mark Casto,
my trial attorney.

THE COURT: Well, is he here? Did you subpoena
this witness?

PETITIONER GRIFFIN: Yes, sir.

THE COURT: You subpoenaed him?

PETITIONER GRIFFIN: Yeah, I put him on my habeas,
writ of habeas corpus.

THE COURT: I know you put him on there indicating
he was your trial attorney. But you didn’t send him
any subpoena to require his presence today?

PETITIONER GRIFFIN: No, sir.

THE COURT: Okay. Well, he’s not here.

PETITIONER GRIFFIN: How I was supposed to have
subpoenaed him?

THE COURT: You have prepared the petition, you’ ve
researched your case.

12
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PETITIONER GRIFFIN: Yes, sir.

THE COURT: You could research subpoenaing
witnesses just as easy as you’ ve researched what you’ve
done. Do you wish to give your own sworn testimony?

PETITIONER GRIFFIN: Yes, sir.

THE COURT: Please swear him for the Court, Mr.
Crowder.

MR. CROWDER: Please raise your right hand. Do you
solemnly swear or affirm the testimony you are about to
give in this matter will be the truth, the whole truth,
and nothing but the truth? SO help you God.

PETITIONER GRIFFIN: Yes, sir.

THE COURT: All right.

PETITIONER GRIFFIN: Your Honor, I was convicted by
a Taylor County jury in 2007. I appealed all the way
to the Georgia Supreme Court where my conviction was
affirmed in 2011. 1In July of 2011, T filed this writ
of habeas corpus in which I enumerate several errors.
First, ineffective assistance of counsel against
appellate counsel. Appellate counsel failed in the
performance of his duties. Appellate counsél rendered
ineffective by failing to raise the merits—-

MR. CROWDER: Your Honor, this sounds more like
legal argument than evidence to me.

THE COURT: Mr. Griffin—-

13




s 0w NP

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

T’:ase 4:14-cv-00029-CDL-MSH Document 7-4 Filed 05/20/14 Page 17 of 152

PETITIONER GRIFFIN: No, it ain’t no legal
argument.
THE COURT: --what you are reading there is not

testimony, it is argument. I’m going to let you give
that to me in writing. That works to your benefit
because I will have it in my hand when I decide your
case. It’s not evidence. Everything that you’ve Jjust
said is in the form of argument. Now, if you have
evidence, if you haVE direct testimony about some of
your grounds, please give them to me at this time.

PETITIONER GRIFFIN: So I can turn some of my
transcripts in to you as evidence or you already got
the transcripts and all that?

THE COURT: I don’t have it yet, but I anticipate
that the Respondent will be offering the transcript and
trial records. Is that correct, Mr. Crowder?

MR. CROWDER: It is, Your Honor.

THE COURT: So if you want to keep yours for your
own further, you know, use, they are going to put one
in.

PETITIONER GRIFFIN: Yes, Your Honor.

THE COURT: Is there anything else you want to
testify about?

PETITIONER GRIFFIN: No, Your Honor.

THE COURT: All right, Mr. Crowder.

14
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witnesses. The only additional evidence I have is
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documentary. Respondent’s 1 is certified copies of the

trial records from Taylor County.
THE COURT: That will be admitted.

MR. CROWDER: And Respondent’s 2 are certified

copies of all of the transcripts up through the motion

for new trial phase.

THE COURT: And they will be admitted.

MR. CROWDER: And Respondent’s 3 is the appellate
brief that’s already been admitted.

THE COURT: Okay.

MR. CROWDER: That’s all the evidence I have.

THE COURT: Mr. Griffin, when the court reporter
prepares the transcript of this hearing it will be
served on you.

PETITIONER GRIFFIN: Yes, sir.

THE COURT: At that point the clock starts ticking

and you have thirty days from that point to send me
your brief. Just send it to the clerk, Mr. Johnson,
and he will get it to me.

PETITIONER GRIFFIN: All right.

THE COURT: Okay, that completes your case today.

PETITIONER GRIFFIN: Yes, Your Honor.

<<<PROCEEDING CONCLUDED>>>

15
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Griffin’s Post-Hearing Brief filed in the Superior Court of Telfair County, Georgia,
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APPENDIX I
Final Order denying Griffin’s petition for Writ of Habeas Corpus filed in the
Superior Court of Telfair County, Georgia, Civil Action Case No.: 11-CV-264

Griffin v. Warden, et al



IN THE SUPERIOR COURT OF TELFAIR COUNTY F
STATFE. OF GEORGIA cueme Sopoence

TELFAIR ¢ UNTY G

JEFFERY J. GRIFFIN, : MAY 07 4 i
GDC-1196338, : :ﬁ(&‘w%
PETITIONER,
V. CIVIL ACTION NO: 11-CV-264
DAVID FRAZIER, WARDEN,
RESPONDENT. .

FINAL ORDER

Petitioner, JLFFERY J. GRIFFIN, filed this petition for Writ of Habeas Corpus
challenging the validity of his July 15, 2005, jury trial convictions for felony murder. aggravated
assault. and possession of a firearm during the commission of a crime in the Superior Court of
Taylor County. Based on the record established at the February 27, 2012, evidentiary hearing,
this Court denies reliet based upon the following findings of fact and conclusions of law.

PROCEDURAL HISTORY

On February 14, 2005, Petitioner was indicted by the Taylor County Grand Jury for
malice murder. felony murder, aggravated assault, and possession of a fircarm during the
commission of a crime. (Habeas Iearing Transcript February 27, 2012, pp. 35-38. hereinafter
“HT™). Following a jury trial, Petitioner was convicted on July 15, 2003, of felony murder,
aggravated assault, and possession of a [irearm during the commission of a crime. (HT 124-26).
Petitioner was sentenced to life imprisonment plus five (5) vears. (1T 127).

Pctitioner, by and through trial counsel, filed a Motion for New Trial in the Superior
Court of Taylor County on July 19, 2005, in which he alleged that the verdict was contrary to

evidence and without evidence to support it, that the verdiet was decidedly and strongly against



the weight of the evidence, that the verdict was contrary to law and the principles of justice and
cquity, and that the trial court committed crrors of law warranting a new trial. (HT 129-31 ).

Petitioner, by and through new counsel, filed an Amended Motion for New Trial in the
Superior Court of Taylor County on August 10, 2009, in which he alleged that the trial court
erred in admitting similar transaction cvidence. (11T 145-46).

The Superior Court of Taylor County entered an Order denying Petitioner’s Motion for
New Trial on April 20,2010, (HT 156).

Petitioner filed a Notice of' Appeal in the Superior Court of Taylor County on April 26,
2010. (HT 26). Petitioner enumerated as crror on appeal that the trial court erred in admitting
similar transaction evidence. (H1 1471). The Supreme Court of Georgia affirmed the trial

court’s decision on March 18, 2011, Griffin v. State, 288 Ga. 833 (2011).

Pctitioner filed the instant petition pro se on July 22. 2011. At the evidentiary hearing,
Petitioner’s former appellate attorney testilied and was subjected to cross-examination.
Petitioner also testificd on his own behalf.

GROUND ONE

In Ground One, Petitioner alleges that he received ineffective assistance of counsel at the
appellate level because appellate counsel failed to ergue on appeal: that Petitioner received
ineftective assistance of counsel at the trial level because trial counsel failed to file a motion to
sever Petitioner’s trial from that of his co-defendant, which denied Petitioner a fair trial; that
Petitioner received ineffective assistance of counsel at the trial level because trial counsel failed
to object to the State’s key witness being present in the courtroom prior to testifying: that the trial

court erred by allowing a State’s witness (o be present in the courtroom prior to testifying after



the Rule of Sequestration had been invoked; that Petitioner received inetfective assistance of
counsel at the trial level because trial counsel failed to object to prejudicial remarks made by the
prosecutor which denied Petitioner a fair trial; that the trial court erred by allowing the State to
present similar transaction evidence; and that there was prosecutorial misconduct at Petitioner’s
trial because the prosecutor assassinated his character.

Findings ol Fact

Petitioner was represented at the appellate level by William Mason. (HT 1468).
Appellate counsel received his law degree from Mercer University in 1984 and has been a solo
practitioner since that time. (HT 2). Approximately fifty (50) percent of his work is in criminal
law. (HT 2-3).

Appellate counsel testified that in preparing Petitioner’s appeal he reviewed the transcript
of Petitioner’s trial, reviewed the Clerk’s tile. discussed the casce with trial counsel, and discussed
the case with Petitioner. (HT 3, 8-9). He testitied that he raised every claim in the appeal that he
thought had merit. (H1 4, 10). 1le testified that he did not sec a viable argument that trial
counscl should have moved to sever the trial. (HT 10). Ile testified that he did not sce any
viable argument relating to the Georgia Bureau of Investigation agent being allowed to remain in
the courtroom in violation of the rule against sequestration. (HT 10). 1le testified that he did not
see a viable argument on appeal based on the prosecutor making prejudicial remarks or based on
trial counsel being ineffective for failing to object to any prejudicial remarks by the prosecutor.
(HT 10-11).

Conclusions of Law

The test for establishing ineffective assistance of counsel was set forth in Strickland v.



Washington, 466 U.S. 668 (1984). Under this two-prong test, Pctitioner must show that: 1) the
attorney’'s performance was deficient, meaning that counsel made errors so serious that he was

not functioning as “counsel” guaranteed by the Sixth Amendment. Strickland, 466 U.S. at 687;

and 2) that this deficient performance prejudiced the defense, that is. that counsel’s errors were
80 sertous as to deprive Petitioner of a fair trial with a reliable result. Id. at 694. To establish
that an appellate attorney was ineffective, a habeas corpus petitioner must show that his appellate
counsel’s decision not to raise a particular issuc was an unreasonable decision which only an
incompetent attorney would make, with the controlling principle being whether appellate
counsel’s decision “was a reasonable tactical move which any competent attorney in the same

situation would have made.” Shorter v. Waters, 275 Ga. 581 (2002).

Petitioner has failed to show that appellate counsel’s performance was deficient or that he
was prejudiced by it. The record shows that appellate counsel argued on appeal that the trial court
crred in allowing similar transaction evidence. The record further shows that appellate counsel
did not sce a viable argument on appeal that trial counsel should have moved to sever the trial, a
viable argument on appeal relating to the Georgia Burcau of Investigation agent being allowed to
remain in the courtroom in violation of the rule against sequestration, a viable argument on
appeal based on the prosecutor making prejudicial remarks, or a viable argument on appeal that
trial counsel was ineffective for failing to object to prejudicial remarks by the prosccutor,
Petitioner has failed to show that appellate counsel’s failure to raise these claims on dircct appeal
was an unrcasonable decision which only a incompetent attorney would make,

Accordingly, Ground One provides no basis for relief.

I



GROUND TWO

In Ground Two, Petitioner alleges that he received ineftective assistance of counsel at the
trial level because trial counsel failed to file a motion to sever Petitioner’s trial from that ot his
co-detendant, which denied Petitioner a tair trial.

I'indings of Fact and Conclusions of l.aw

0.C.G.A. § 9-14-48 (d) provides that:
The [habeas| court shall review the trial record and transcript of proceedings and consider
whether the petitioner made timely motion or objection or otherwise complied with
Georgia procedural rules at trial and on appeal and whether, in the event the Petitioner
had new counsel subsequent to trial, the petitioner raised any claim of ineftective
assistance ot trial counsel on appeal; and absent a showing of cause for noncompliance
with such requirement. and of actual prejudice, habeas corpus relief shall not be granted.
When a criminal defendant has new counsel on appeal, said new counsel must raise claims
of ineftective assistance of trial counsel at the first possible stage of posi-conviction review. White
v. Kelso, 261 Ga. 32 (1991). Failure to object or to enumerate as error on appeal any alleged

error results in a waiver of said issue and a procedural bar to its consideration in habeas corpus,

absent a showing of cause and actual prejudice to overcome the default. Black v, Hardin, 255

Ga. 239 (1985). “Causc™ may be constitutionally inctfective assistance of counsel under the
Sixth Amendment standard ol Strickland. ~Actual prejudice™ may be shown through satisfying

the prejudice prong ol Strickland or by satistying the actual prejudice test of United States v.

Frady, 456 U.S. 152, 170 (1982), which requires “not merely that the errors at his trial created a
possibility of prejudice, but that they worked to his actual and substantial disadvantage. infecting
his entire trial with crror of constitutional dimensions.”™ Turpin at 828-29,

As shown above, Petitioner failed to raise this claim in his direct appeal to the Supreme
Court of Georgia. As a result, without a showing of causc and actual prejudice to overcome this

5



procedural bar, Petitioner is precluded from raising this claim in the instant action. As shown
above, appellate counsel thoroughly investigated the case, raised every issue which he found to
have merit. and did not see a viable issue on appeal relating to any failure by trial counsel to
move to sever Petitioner’s trial from that of his co-delendant. Petitioner has failed to show that
he received ineffective assistance of counsel at the appellate level and has thus failed to
overcome the procedural bar to consideration of this claim.

Accordingly. Ground Two provides no basis for relief

GROUND THREE

In Ground Three, Petitioner alleges that he received ineffective assistance of counsel at
the trial level because trial counsel failed to object to the State's key witness being present in the
courtroom prior to testilying,

Iindings of I‘act and Conclusions of Law

O.C.G.A. § 9-14-48 (d) provides that:
The [habeas| court shall review the trial record and transcript of proceedings and consider
whether the petitioner made timely motion or objection or otherwise complied with
Georgia procedural rules at trial and on appeal and whether, in the event the Petitioner
had new counsel subsequent to trial, the petitioner raised any claim of ineffective
assistance of trial counsel on appeal: and absent a showing of cause for noncompliance
with such requirement. and of actual prejudice, habeas corpus rcliel shall not be granted.
When a criminal defendant has new counsel on appeal, said new counsel must raise claims
of ineffective assistance of trial counsel at the first possible stage of post-conviction review, White
v. Kelso. 261 Ga. 32 (1991). TFailure to object or to enumerate as error on appeal any alleged

error results In a waiver of said issue and a procedural bar to its consideration in habeas Corpus,

absent a showing of cause and actual prejudice 1o overcome the default. Black v. llardin. 253

O



Ga. 239 (1985). “Cause™ may be constitutionally ineffective assistance of counsel under the

Sixth Amendment standard of Strickland. ~Actual prejudice™ may be shown through satisfying

the prejudice prong of Strickland or by satisfying the actual prejudice test of United States v.
Frady. 456 U.S. 152, 170 (1982), which requires “not merely that the crrors at his trial created a
possibility of prejudice, but that they worked to his actual and substantial disadvantage, infecting
his entire trial with error ol constitutional dimensions.” Turpin at 828-29.

As shown above, Petitioner failed to raise this claim in his direct appeal to the Supreme
Court of Georgia. As a result, without a showing of cause and actual prejudice to overcome this
procedural bar, Petitioner is precluded from raising this claim in the instant action. As shown
above, appellate counsel thoroughly investigated the casc. raised every issue which he found to
have merit. and did not see a viable issuc on appeal relating to any failure by trial counscl o
object to the State’s key witness being present in the courtroom prior to testifying. Petitioner has
failed to show that he reccived ineffective assistance of counsel at the appellate level and has
thus failed to overcome the procedural bar to consideration of this claim.

Accordingly, Ground Three provides no basis for relief.

GROUND [FOUR

In Ground Four, Petitioner alleges that the trial court crred by allowing a State’s witness
to be present in the courtroom prior to testifying after the Rule of Sequestration had been
invoked.

I'indings of Fact and Conclusions of Law

0.C.G.A. § 9-14-48 (d) provides that:

The [habeas] court shall review the trial record and transcript of proceedings and consider



whether the petitioner made timely motion or objection or otherwise complied with
Georgia procedural rules at trial and on appeal and whether, in the event the Petitioner
had new counsel subsequent to trial, the petitioner raised any claim of ineffective
assistance of trial counsel on appeal; and absent a showing of cause for noncompliance
with such requirement, and of actual prejudice, habeas corpus relief shall not be granted.

Failure 1o object or to enumerate as error on appeal any alleged error results in a waiver ol

said issuc and a procedural bar to its consideration in habeas corpus, absent a showing of cause

and actual prejudice to overcome the detault. Black v. Hardin, 255 Ga. 239 (1985). “Causc™
may be constitutionally incffective assistance of counsel under the Sixth Amendment standard of
Strickland. “Actual prejudice’™ may be shown through satisfying the prejudice prong of

Strickland or by satistving the actual prejudice test of United States v. Frady. 456 U.S. 152, 170

(1982). which requires “not merely that the errors at his trial created a possibility of prejudice.
but that they worked to his actual and substantial disadvantage. infecting his entire trial with
error of constitutional dimensions.” Turpin at 828-29.

As shown above. Petitioner failed to raise this claim in his direct appeal to the Supreme
Court of Georgia. As a result, without a showing of cause and actual prejudice to overcome this
procedural bar, Petitioner is precluded from raising this claim in the instant action.  As shown
above, appellate counscl thoroughly investigated the case, raised every issue which he found to
have merit, and did not see a viable issue on appeal refating to the trial court allowing a State’s
witness to be present in the courtroom prior 1o testifying after the Rule of Sequestration had been
invoked. Petitioner has failed to show that he received ineffective assistance of counsel at the
appellate level and has thus failed to overcome the procedural bar to consideration of this claim.

Accordingly, Ground Four provides no basis for relict.



GROUND I'IVE

In Ground Five, Petitioner alleges that he received ineffective assistance of counsel at the
trial level because trial counsel failed to object to prejudicial remarks made by the prosecutor
which denied Petitioner a fair trial.

I'indings ol IFact and Conclusions of Law

0.C.G.A. § 9-14-48 (d) provides that:
The [habeas| court shall review the trial record and transcript of proceedings and consider
whether the petitioner made timely motion or objection or otherwise complied with
Georgia procedural rules at trial and on appeal and whether, in the event the Petitioner
had new counscl subsequent to trial, the petitioner raised any claim of inetfective
assistance of trial counsel on appeal; and absent a showing of cause for noncompliance
with such requirement, and of actual prejudice, habeas corpus relief shall not be granted.
When a eriminal defendant has new counscl on appeal, said new counsel must raise claims
of ineftective assistance of trial counsel at the first possible stage of post-conviction review. White
v. Kelso, 261 Ga. 32 (1991). Tailure to object or to enumerate as error on appeal any alleged

error results in a waiver of said issuc and a procedural bar to its consideration in habeas corpus.,

absent a showing ol cause and actual prejudice to overcome the default. Black v. Hardin, 255

Ga. 239 (1985). “Cause™ may be constitutionally ineffective assistance of counsel under the
Sixth Amendment standard of Strickland. “Actual prejudice™ may be shown through satistying

the prejudice prong of Strickland or by satisfying the actual prejudice test of United States v.

Frady. 456 U.S. 152, 170 (1982). which requires “not merely that the errors at his trial created a
possibility of prejudice, but that they worked to his actual and substantial disadvantage, infecting
his entire trial with error of constitutional dimensions.” Turpin at 8§28-29.

As shown above, Petitioner failed to raise this claim in his direct appeal to the Supreme
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Court of Georgia. As a result, without a showing ol cause and actual prejudice to overcome this
procedural bar, Petitioner is precluded from raising this claim in the instant action. As shown
above, appellate counsel thoroughly investigated the casc, raised every issue which he found to
have merit, and did not sce a viable issue on appeal relating o any failure by trial counsel to
object to prejudicial remarks made by the prosccutor, Petitioner has failed to show that he
received ineffective assistance of counsel at the appellate level and has thus failed to overcome
the procedural bar to consideration of this claim.

Accordingly, Ground Five provides no basis for relief.

GROUND SIX

In Ground Six. Petitioner alleges that the trial court erred by allowing the State to present
similar transaction evidence.

Findings of Fact and Conclusions of Law

As stated above, Petitioner enumerated as error on appeal that the trial court erred in
admitting similar transaction evidence. Issues decided on direct appeal may not be re-litigated in

habeas corpus if there has been no change in the tacts or the law, Bruce v. Smith, 274 Ga. 432

(2001). Petitioner has failed to show any change in the facts or the law which would necessitate
reconsideration of this claim in the instant action.
Accordingly, Ground Six provides no basis tor relief’

GROUND SEVEN

In Ground Seven, Petitioner alleges that there was prosecutorial misconduct at his trial

because the prosecutor assassinated his character.

10



Iindings of Fact and Conclusions of Law

0.C.G.A. § 9-14-48 (d) provides that:

The [habeas| court shall review the trial record and transcript of proceedings and consider
whether the petitioner made timely motion or objection or otherwise complied with
Georgia procedural rules at trial and on appeal and whether. in the event the Petitioner
had new counsel subsequent to trial, the petitioner raised any ¢laim of ineffective
assistance ol trial counsel on appeal: and absent a showing of cause for noncompliance
with such requirement. and of actual prejudice, habeas corpus relief shall not be granted.

Vailure to object or to enumerate as error on appeal any alleged error results in a waiver of

said issue and a procedural bar to its consideration in habeas corpus, absent a showing of cause

and actual prejudice to overcome the default. Black v. Hardin, 255 Ga. 239 (1985). “Cause™
may be constitutionally ineffective assistance of counsel under the Sixth Amendment standard of
Strickland. “Actual prejudice™ may be shown through satistying the prejudice prong of

Strickland or by satisfying the actual prejudice test of United States v, I'rady. 456 U.S. 152, 170

(1982), which requires “not merely that the errors at his trial created a possibility of prejudice,
but that they worked to his actual and substantial disadvantage, inlecting his entire trial with
crror of constitutional dimensions.™ Turpin at 828-29.

As shown above. Petitioner failed to raise this claim in his direct appeal to the Supreme
Court of Georgia. As a result, without a showing of cause and actual prejudice to overcome this
procedural bar, Petitioner is precluded from raising this claim in the instant action. As shown
above, appellate counscel thoroughly investigated the case, raised every issue which he found to
have merit, and did not see a viable issue on appeal relating to prejudicial remarks made by the
prosecutor. Petitioner has failed to show that he received ineffective assistance of counsel at the

appellate level and has thus failed (o overcome the procedural bar to consideration of this claim.
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Accordingly. Ground Seven provides no basis for relief.

CERTIFICATION

Petitioner has been served with a copy of the transcript of the February 27, 2012,
evidentiary hearing. A copy of the Entry of Service form in which Petitioner acknowledges
receiving the transcript is attached hercto.

CONCLUSION

WHEREFORE. the instant petition for Writ of Habeas Corpus is DENIED.

If Petitioner desires to appeal this Order, Petitioner must file a written application for
certificate ol probable cause to appeal with the Clerk of the Supreme Court of Georgia within
thirty (30) days from the date of filing of this Order. Petitioner must also file a Notice of Appeal
with the Clerk ol the Superior Court of Telfair County within the same thirty (30) day period.

The Clerk of the Superior Court of Telfair County is hercby DIRECTED to mail a
copy of this Order to Petitioncr, Respondent, and Daniel M. King, Jr. Special Assistant
Attorney General.

-

SO ORDERED this /37 day of_/h%_w 2013,

ety R L

PHILLIP R AVEST, Senior Judge
State of Georgia

Order Presented by:

DANIEL M, KING, JR.

Special Assistant Attorney General
617 Bellevue Avenue

P.0O. Box 4329

Dublin, Georgia 31040

(478) 275-2255
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CERTIFICATE OF SERVICE

| certify that | have this date served the Final Order to the below listed parties by
mailing true and accurate copies of the same to the following address:

Re: Case#t 11-CV-264

leffery ), Griffin GDC-1196338
Telfair State Prison

p. O. Box 549

Helena, Ga. 31037

William Danforth, Warden
Telfair State Prison

P. 0. Box 549

Helena, Ga. 31037

Matthew B. Crowder of Counsel
To Special Asst Attorney General
Daniel M. King, Jr.

P. 0. Box 4329

Dublin, Ga. 31040

th day of May, 2013

Clerk
Telfair Superior Court



APPENDIX J
28 U.S.C. § 2254

Griffin v. Warden, et al



U.S. Code > Title 28 > Part VI > Chapter 153 » § 2254

28 U.S. Code § 2254 - State custody; remedies in Federal courts

(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an application for a
writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only on the
ground that he is in custody in violation of the Constitution or laws or treaties of the United States.

(b)

(1) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment
of a State court shall not be granted unless it appears that—

(A) the applicant has exhausted the remedies available in the courts of the State; or

(B)

(i) there is an absence of available State corrective process; or

(ii) circumstances exist that render such process ineffective to protect the rights of the
applicant.

(2) An application for a writ of habeas corpus may be denied on the merits, notwithstanding the failure of
the applicant to exhaust the remedies available in the courts of the State.

(3) A State shall not be deemed to have waived the exhaustion requirement or be estopped from
reliance upon the requirement unless the State, through counsel, expressly waives the requirement.

(c) An applicant shall not be deemed to have exhausted the remedies available in the courts of the State,
within the meaning of this section, if he has the right under the law of the State to raise, by any available
procedure, the question presented.

(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of a
State court shall not be granted with respect to any claim that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

(e)

(1) In a proceeding instituted by an application for a writ of habeas corpus by a person in custody
pursuant to the judgment of a State court, a determination of a factual issue made by a State court shall
be presumed to be correct. The applicant shall have the burden of rebutting the presumption of
correctness by clear and convincing evidence.
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(2) If the applicant has failed to develop the factual basis of a claim in State court proceedings, the court
shall not hold an evidentiary hearing on the claim unless the applicant shows that—

(A) the claim relies on—

(i) a new rule of constitutional law, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable; or

(ii) a factual predicate that could not have been previously discovered through the exercise of
due diligence; and

(B) the facts underlying the claim would be sufficient to establish by clear and convincing evidence
that but for constitutional error, no reasonable factfinder would have found the applicant guilty of the
underlying offense.

(f) If the applicant challenges the sufficiency of the evidence adduced in such State court proceeding to
support the State court’s determination of a factual issue made therein, the applicant, if able, shall produce
that part of the record pertinent to a determination of the sufficiency of the evidence to support such
determination. If the applicant, because of indigency or other reason is unable to produce such part of the
record, then the State shall produce such part of the record and the Federal court shall direct the State to do
so by order directed to an appropriate State official. If the State cannot provide such pertinent part of the
record, then the court shall determine under the existing facts and circumstances what weight shall be given
to the State court’s factual determination.

(g) A copy of the official records of the State court, duly certified by the clerk of such court to be a true and
correct copy of a finding, judicial opinion, or other reliable written indicia showing such a factual
determination by the State court shall be admissible in the Federal court proceeding.

(h) Except as provided in section 408 of the Controlled Substances Act, in all proceedings brought under this
section, and any subsequent proceedings on review, the court may appoint counsel for an applicant who is
or becomes financially unable to afford counsel, except as provided by a rule promulgated by the Supreme
Court pursuant to statutory authority. Appointment of counsel under this section shall be governed by section
3006A of title 18.

(i) The ineffectiveness or incompetence of counsel during Federal or State collateral post-conviction
proceedings shall not be a ground for relief in a proceeding arising under section 2254.

(June 25, 1948, ch. 646, 62 Stat. 967; Pub. L. 89-711, § 2, Nov. 2, 1966, 80 Stat. 1105; Pub. L. 104-132, title |,
§ 104, Apr. 24, 1996, 110 Stat. 1218.)
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