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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-11667-B

JEFFERYD. GRIFFIN,

Petitioner-Appellant,

versus

WARDEN,
MARTY ALLEN,

Respondents-Appellees.

Appeal from the United States District Court
for the Middle District of Georgia

ORDER:

Jeffrey Griffin seeks a certificate of appealability ("COA") in order to appeal the district

court's denial of his amended petition for a writ of habeas corpus, pursuant to 28 U.S.C. § 2254.

Griffin is a Georgia prisoner serving a life sentence, and an additional consecutive sentence of

five years' imprisonment, after a jury convicted him of felony murder and possession of a

firearm during the conunission of a crime.

After the district court granted a motion for a stay and abeyance so that Griffin could

exhaust state remedies. Griffin filed an amended § 2254 petition raising only one claim: the state

court unreasonably applied federal law in admitting propensity evidence that was so prejudicial

that it resulted in a fundamentally unfair trial. Griffin maintained that his instant conviction was

based upon the factual finding that he handed a gun to his codefendant, who used it to shoot the
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victim, and the jury heard evidence that Griffin previously provided a gun to another person who

used it to shoot an unarmed man and his five-year-old child. The district court denied the

petition, finding that the claim was not exhausted, and, even if it was, the claim failed on the

merits.

Griffin did not raise a federal due process claim of error concerning this issue before the

trial court or on direct appeal. He raised one issue on direct appeal, that the trial court erred in

admitting evidence of the alleged similar transaction evidence, and cited only to Georgia law. In

his state habeas petition. Griffin argued that "[t]he trial court erred by allowing similar

transaction evidence to be presented," and he maintained that the claim had been raised

previously.' The state habeas court denied the claim on the basis of res Jtidicata, noting that

issues decided on direct appeal may not be re-litigated in habeas proceedings.

To merit a COA, a petitioner must make "a substantial showing of the denial of a

constitutional right." 28 U.S.C. § 2253(c)(2). When a district court denies a habeas petition on

procedural grounds, the petitioner must demonstrate that reasonable jurists would find it

debatable whether (1) the petition states a valid claim of the denial of a constitutional right, and

(2) the district court was correct in its procedural ruling. Slack v. McDanieU 529 U.S. 473, 484

(2000).

Reasonable jurists would not debate the district court's conclusion that Griffin's claim of

a Fourteenth Amendment due process violation was not exhausted in state court. The Supreme

' Griffin's claim read as follows:

Judicial Error. The trial court erred by allowing similar transaction
evidence to be presented. The trial court erred by allowing the state to
present similar transaction evidence of an alleged crime that occurred
four months prior to this crime. The trial court abused its discretion in
allovWng the evidence to be presented to the jury.
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Court has held that, if a habeas petitioner wishes to claim that an evidentiary ruling at a state

court trial denied him the due process of law guaranteed by the Fourteenth Amendment, he must

say so, not only in federal court, but in state court. Duncan v. Henry, 513 U.S. 364,365 (1995).

Griffin acknowledged that on direct appeal he argued that admitting the evidence was error only

under Georgia law, and he indicated in his state habeas petition that he was raising the same

claim previously presented to the Georgia Supreme Court.

Reasonable jurists would also not debate the district court's conclusion that the claim is

procedurally defaulted, and that Grififin did not demonstrate cause to overcome the default.

Because Griffin could have raised the claim on direct appeal, Georgia law barred it from being

raised in a state habeas petition, absent a showing of cause and prejudice. See Turpin v. Todd,

268 Ga. 820, 824 (Ga. 1997). Although Griffin argues that Georgia's adoption of the Federal

Rules of Evidence created a change in the law, the Fourteenth Amendment and due process

rights existed at the time that Griffin filed his direct appeal and his initial state habeas petition.

As such, Georgia law also precludes the claim from being raised in a successive petition. See

O.C.G.A. § 9-14-51.

Finally, reasonable jurists would not debate the district court's conclusion, regardless of

vhether the claim was exhausted, it was without merit. The record demonstrates that the trial

court balanced the probative value of the evidence against its possible prejudicial effect,

instructed the jury on more than one occasion as to the limited purpose of the evidence, and

constitutionally exercised its authority to admit the evidence. As such. Griffin's motion for a

COA is DENIED.

/s/ Adalberto Jordan
UNITED STATES CIRCUIT JUDGE
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APPENDIX B 
District Court’s Order on Report and Recommendation 

 
Griffin v. Warden, et al 

 
 



 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

COLUMBUS DIVISION 
 
JEFFERY D. GRIFFIN, 
 
          Petitioner, 
 
vs. 
 
Warden GREGORY MCLAUGHLIN, 
 
          Respondent, 
 

*
 
*
 
*
 
*
 
*

 
 
 
 

CASE NO. 4:14-CV-29-CDL 

 
 

ORDER ON REPORT AND RECOMMENDATION 

After a de novo review of the record in this case, the 

Report and Recommendation filed by the United States Magistrate 

Judge on March 3, 2017, is hereby approved, adopted, and made 

the Order of the Court.1   

The objections of the Petitioner to the Report and 

Recommendation have been considered and are found to be without 

merit. 

SO ORDERED this March 30, 2017 

 
        s/ CLAY D. LAND    
        CLAY D. LAND, CHIEF 
        UNITED STATES DISTRICT JUDGE 
 

 

                     
1 Certificate of Appealability is also denied as recommended on page 16 
of the Report and Recommendation (ECF 54). 
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APPENDIX C 
Magistrate Judge’s Report and Recommendation 

 
Griffin v. Warden, et al 

 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

COLUMBUS DIVISION 
 
JEFFERY D. GRIFFIN,  : 

: 
Petitioner,  :   

:  CIVIL NO. 4:14-CV-29-CDL-MSH 
VS.    : 

:  
Warden GREGORY MCLAUGHLIN, : 

  :    
Respondent.  :  

_________________________________ 
 

REPORT AND RECOMMENDATION 

 Jeffery Griffin petitions this Court for a writ of habeas corpus pursuant to 28 

U.S.C. § 2254.  For reasons discussed below, it is recommended that relief be denied.   

 BACKGROUND  

A. Facts  

 The Georgia Supreme Court summarized the facts of this case in Griffin’s direct 

appeal:  

[Antonio] Gray believed Dontavious R. Bunkley had burglarized the home 
of Gray’s grandmother, and confronted him.  Gray and Bunkley engaged in 
a physical altercation, which was stopped by bystanders.  Griffin went to 
his car and retrieved a pistol, gave it to Bunkley, and said, “handle your 
business.”  Gray began to run away, and Bunkley fatally shot him.  

Griffin v. State, 288 Ga. 833, 833-34 (2011). 

B. Procedural History  

 Griffin was charged with malice murder, felony murder, aggravated assault, and 

possession of firearm during the commission of a crime.  Id. at 833 n.1.  He was tried 
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with Bunkley and both were found not guilty of malice murder and guilty of the 

remaining charges.  Id.  Griffin was sentenced “to life in prison for felony murder and a 

consecutive term of five years in prison for possession of a firearm during the 

commission of a crime; the guilty verdict for the crime of aggravated assault merged with 

the crime of felony murder.”  Id. (citations omitted).  

 Following the denial of his motion for new trial, the Georgia Supreme Court 

affirmed Griffin’s conviction and sentence on March 18, 2011.  Id. at 835.   

 Griffin filed a pro se state habeas petition in the Superior Court of Telfair County, 

Georgia on July 22, 2011.  Resp’t’s Ex. 1, ECF No. 7-1.    An evidentiary hearing was 

held on February 27, 2012.  Resp’t’s Ex. 4a at 1, ECF No. 7-4.  In an order dated May 13, 

2013, the state habeas court denied relief.  Resp’t’s Ex. 2, ECF No. 7-2.  In an order dated 

January 6, 2014, the Georgia Supreme Court dismissed Griffin’s application for a 

certificate of probable cause to appeal (“CPC application”) as untimely.  Resp’t’s Ex. 3, 

ECF No. 7-3.   

 On January 27, 2014, Griffin filed his pro se federal habeas petition in this Court 

raising seven claims for relief (ECF No. 1).  Respondent filed an answer and brief in 

support of his answer, alleging that all of Griffin’s claims were procedurally defaulted 

(ECF Nos. 6, 6-1).  Specifically, Respondent argued that claims one through five and 

seven were procedurally defaulted because Griffin failed to file a timely CPC application 

in the Georgia Supreme Court.  Resp’t’s Br. in Supp. 3-8, ECF No. 6-1.  Respondent 

alleged claim six was not exhausted, could not be raised in future state proceedings, and 

was, therefore, procedurally defaulted.  Id. at 8-9.  
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 In response to Respondent’s answer, Griffin alleged that he was prevented from 

filing a timely CPC application because the Telfair Superior Court Clerk failed to serve 

him with a copy of the state habeas court’s final order (ECF No. 8).  Griffin moved for 

appointment of counsel (ECF No. 10), and the Court granted his motion (ECF No. 18).  

Newly appointed counsel filed a motion to stay Griffin’s federal habeas corpus 

proceedings so Griffin could return to state court and exhaust claims one through five and 

seven (ECF No. 25).  The Court granted this motion (ECF No. 26).   

 Griffin returned to state court and pursued a motion to set aside judgment in the 

state habeas court under O.C.G.A. § 9-11-60(d)(2), alleging that he did not timely receive 

a copy of that court’s May 13, 2013 final order denying relief.  Pet’r’s Status Update 

Attach. 1, ECF No. 29-1.  On September 28, 2015, the state habeas court granted 

Griffin’s motion to set aside judgment, vacated its January order, and entered an order 

denying his state habeas petition.  Pet’r’s Status Update Attach. 3, ECF No. 29-3.  Griffin 

filed a timely CPC application and the Georgia Supreme Court summarily denied relief 

on April 5, 2016.  Pet’r’s Status Update Attach. 5, ECF No. 29-5 & Attach. 6, ECF No. 

29-6.   

 On May 2, 2016, this Court lifted the stay and ordered Griffin to amend his 

petition.  On November 1, 2016, Griffin, represented by appointed counsel, filed an 

amended habeas petition raising only one claim:  “The Court Unreasonably Applied 

Federal Law in Admitting Propensity Evidence Which Was So Prejudicial That It 

Resulted in a Fundamentally Unfair Trial.”  Am. Pet. 4, ECF No. 38.  Respondent filed 

an answer and brief in support of his answer, alleging that this claim was unexhausted, 
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and the Court should treat it as procedurally defaulted.  Resp’t’s Suppl. Answer-Resp., 

ECF No. 41 & Br. in Supp., ECF No. 41-1.   

 The Court granted Griffin’s request for an evidentiary hearing and held a hearing 

at which Griffin addressed the only claim he raised in his amended habeas petition (ECF 

No. 53).   

DISCUSSION  

I. Griffin’s Claims 

 A. Admission of the similar transaction evidence was so prejudicial it 
 rendered Griffin’s trial fundamentally unfair. 

 Griffin argues that admission of the similar transaction evidence was so prejudicial 

it rendered his trial fundamentally unfair. For the reasons described below, it is 

recommended that this claim be denied.  

  i. Griffin’s Fourteenth Amendment due process claim is unexhausted. 

 The State notified Griffin’s trial counsel that it intended to introduce evidence of a 

similar transaction.  Specifically, the State sought to present testimony that, in the same 

neighborhood, just four months before Griffin provided Bunkley with the gun that 

Bunkley used to shoot Gray, Griffin provided William Lockett with a gun that Lockett 

used to shoot at Nicholas Talton.  Resp’t’s Ex. 4a at 84, ECF No. 7-4 & Ex. 4a at 148-54, 

ECF No. 7-5.  Griffin was indicted for aggravated assault in relation to the Lockett/Talton 

incident.  Resp’t’s Ex. 4a at 84, ECF No. 7-4 & Ex. 4a at 154, ECF No. 7-5.  The State 

argued the purpose of introducing the evidence was to show Griffin’s “intent, bent of 

mind, . . . course of conduct . . . [and] modus operandi.”  Resp’t’s Ex. 4a at 148, ECF No 
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7.5.  Trial counsel objected, arguing that the State sought to use the previous incident to 

show Griffin’s bad character.  Id.    

 The trial court allowed the State to present the similar transaction testimony.  

Resp’t’s Ex. 4b at 62, ECF No. 7-7.  The prosecutor told the jury that the similar 

transaction evidence was offered to show Griffin’s “intent, course of conduct, and bent of 

mind.”  Resp’t’s Ex. 4b at 47, ECF No. 7-8 & Ex. 4c at 186, ECF No. 7-9.  During the 

trial, the court instructed the jury:  

 Sometime evidence is admitted for a particular purpose.  That 
evidence may be considered by you, the jury, for just a sole issue or for a 
sole purpose for which the evidence is introduced and not for any other 
purpose.  
 The law provides that evidence of other transactions or other 
offenses of this particular defendant in this case, Mr. Griffin, that are 
similar or connected to the offense for which the defendant is on trial, may 
be considered for the limited purpose of showing, if it does, if you feel like 
it does, course of conduct, bent of mind, or knowledge or intent of the 
defendant with respect to the acts allegedly committed by him or her.  

Resp’t’s Ex. 4b at 46-47, ECF No. 7-8.  The trial court later re-instructed the jury that it 

could consider the similar transaction testimony only “for a limited purpose to show 

course of conduct or a bent of mind or a knowledge or intent . . . .”  Resp’t’s Ex. 4c at 9, 

ECF No. 7-10.  Finally, when giving the charges, the trial court again instructed that 

evidence of similar transactions “may be considered for that limited purpose of showing 

course of conduct, bent of mind, knowledge or intent. . . .”  Resp’t’s Ex. 4d at 22, ECF 

No. 7-12.   

 The time for Griffin to raise his Fourteenth Amendment due process argument 

regarding the similar transaction evidence was on direct appeal.  “The burden is on the 
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petitioner to raise his federal claim in the state courts at a time when state procedural law 

permits its consideration on the merits . . . .”  Paschal v. Sec’y, Dep’t of Corr., No. 8:08-

CV-1688-T-33TBM, 2009 U.S. Dist. LEXIS 108925, at *14-15 (M. D. Fla. Nov. 9, 

2009).  In Georgia, “[a] procedural bar to asserting a claim on habeas corpus arises if the 

defendant failed to timely object to any alleged error or deficiency at trial or on appeal.”  

Turpin v. Todd, 268 Ga. 820, 824 (1997) (citing O.C.G.A. § 9-14-48(d); Black v. Hardin, 

255 Ga. 239, 240 (1985)).  But, it is clear that Griffin did not raise a federal due process 

claim before the Georgia Supreme Court and Griffin does not argue otherwise.  Pet’r’s 

Reply 4, 6, ECF No. 46.   

 Appellate counsel raised only one issue on direct appeal:  “The trial court erred in 

admitting evidence of the alleged similar transaction evidence . . . .”  Resp’t’s Ex. 4e at 

74, ECF No. 7-17.  He cited only Georgia law and argued “[t]he trial [c]ourt erred in 

admitting the similar transaction evidence” because it only showed Griffin “had a 

propensity to be around people who used firearms for criminal purposes.  That is not 

indicative of motive, bend of mind, or modus operandi.”  Id. at 78.  Appellate counsel did 

not claim the trial court’s evidentiary ruling denied Griffin the due process of law 

guaranteed under the Fourteenth Amendment.  In fact, he did not cite the United States 

Constitution or any federal case law.   

 The Georgia Supreme Court upheld the trial court’s evidentiary ruling:   

 A trial court’s decision to admit evidence of similar transactions will 
be upheld unless there has been an abuse of the trial court's discretion.   
 

 Similar transaction evidence must satisfy three elements 
to be  admitted: (1) the evidence must be introduced for a 
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proper purpose; (2) the evidence must establish by a 
preponderance of the evidence that the defendant perpetrated the 
similar transaction; and (3) the two transactions must be 
sufficiently similar or connected so that the existence of the 
former transaction tends to prove the latter transaction.  

 
 When the evidence was admitted, the trial court instructed the jury 
that it could be used for the limited purpose of showing “course of conduct, 
bent of mind, or knowledge or intent of the defendant with respect to the 
acts allegedly committed by him ...,” and not for any other purpose.  Such 
are proper purposes, and Griffin was identified in court as the one who gave 
Lockett the pistol in the prior incident. “When considering the admissibility 
of similar transaction evidence, the proper focus is on the similarities, not 
the differences, between the separate [transaction] and the crime in 
question.”  In both instances, Griffin provided a pistol to one who was 
involved in an altercation, and that person used it to fire at another. And, 
the evidence was probative of the fact that Griffin intended the result that 
Bunkley shoot at the person who had offended him, as Lockett had done in 
the earlier instance. There was no abuse of discretion in admitting the 
challenged evidence 

Griffin, 288 Ga. at 834-35 (citations and footnotes omitted).  

 Griffin acknowledges that he did not exhaust his Fourteenth Amendment due 

process claim on direct appeal.  Pet’r’s Reply 4, 6.  Instead, he argues that he exhausted 

this federal claim during his state habeas proceedings.   

 In his pro se state habeas petition Griffin raised seven claims, one of which was:  

“The trial court erred by allowing similar transaction evidence to be presented.”  Resp’t’s 

Ex. 1 at 8, ECF No. 7-1.  In response to a question on the habeas form, Griffin informed 

the state habeas court that his “similar transaction error claim” had been raised 

previously.  Id. at 9.  At the state habeas evidentiary hearing, the court told Griffin that 

“the issue of similar transaction[s] was raised on appeal and the appellate court decided 

against you.  So that issue cannot be raised again in habeas.”  Resp’t’s Ex. 4a at 8, ECF 
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No. 7-4.  In his post-hearing brief, Griffin argued that the trial court should have excluded 

the similar transaction evidence because he had not been convicted of the similar 

transaction.  Pet’r’s Br. 19, ECF No. 1-1.  Griffin asked the court to overrule as 

unconstitutional a Georgia case that held underlying similar transaction conduct is 

admissible even if it did not result in a conviction or criminal charge.  Id. (citing Harris v. 

State, 222 Ga. App. 52 (1996)).  Citing state law, Griffin argued the prejudicial impact of 

the similar transaction evidence outweighed its relevancy to the issues.  Id. (citing Rice v. 

State, 217 Ga. App. 456 (1995).  He stated, “The Sixth Amendment to the Constitution of 

the United States provides the guarantee of a fair trial to a criminal defendant.”   Id.  

Griffin did not mention the Fourteenth Amendment or complain that his due process 

rights had been violated.   

 The state habeas court denied Griffin’s similar transaction claim on the basis of res 

judicata.  The court held that “[i]ssues decided on direct appeal may not be re-litigated in 

habeas corpus if there has been no change in the facts or the law.”  Resp’t’s Ex. 2 at 10, 

ECF No. 7-2.   

 Griffin argues that his mention of the words “fair,” “fairness,” and, “unfairness” 

exhausted his due process claim.  “If a habeas petitioner wishes to claim that an 

evidentiary ruling at a state court trial denied him the due process of law guaranteed by 

the Fourteenth Amendment, he must say so, not only in federal court, but in state court.  

Duncan v. Henry, 513 U.S. 364, 366 (1995).  “It is not enough that all the facts necessary 

to support the federal claim were before the state courts, or that a somewhat similar state-

law claim was made.”  Anderson v. Harless, 459 U.S. 4, 6 (1982) (citations omitted).  He 
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must also “have ‘fairly presented’ to the state courts the ‘substance of his federal habeas 

corpus claim.’”  Id. (citations omitted).   

 Griffin acknowledges that on direct appeal he argued only that admitting the 

evidence was legal error under Georgia law.  Pet’r’s Reply 46, ECF No. 46.  In his state 

habeas petition, Griffin told the state habeas court that he was raising the same claim he 

previously presented to the Georgia Supreme Court.  Resp’t’s Ex. 1 at 9, Doc. 7-1.  Thus, 

it was reasonable for the state habeas court to assume that Griffin was raising the same 

claim he raised before the Georgia Supreme Court.  His post-hearing brief would not 

have changed the court’s perception of the claim.  Griffin did not argue that the 

admission of the evidence denied him the due process of law guaranteed by the 

Fourteenth Amendment and resulted in a fundamentally unfair trial.  “The only cases 

[Griffin] cited in the discussion of the issue [were Georgia] . . . cases that make no 

mention of the United States Constitution and cite no federal cases.”  Ziegler v. Crosby, 

345 F.3d 1300, 1307 n.5 (11th Cir. 2003).  Given this, the Court fails to see how Griffin 

apprised the state habeas court of his claim that he was denied the due process of law 

guaranteed by the Fourteenth Amendment.1    

                                                           
1 The Court notes that the final adjudication for claims raised during state habeas comes from the 
Georgia Supreme Court when it addresses a petitioner’s CPC application.  Wilson v. Warden, 
834 F.3d 1227, 1232-35 (11th Cir. 2016).  In his CPC application, Griffin again argued that the 
similar transaction evidence should have been excluded because it “was of a charge, not a 
conviction, and its prejudicial impact far outweighed its relevance.”  Pet’r’s Status Update Ex. 5 
at 10, ECF No. 29-5.  He did not cite the Fourteenth Amendment or allege that his due process 
rights had been violated.  Thus, he did not apprise the Georgia Supreme Court of his Fourteenth 
Amendment due process claim.  This Court presumes that the Georgia Supreme Court, like the 
state habeas court, read Griffin’s claim to be one of legal error for admitting the similar 
transaction evidence and denied relief on the basis of res judicata, just as the state habeas court 
had.  See Wilson, 834 F.3d at 1235. 
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 Also, had Griffin first raised a Fourteenth Amendment due process challenge in 

the state habeas court—as he now argues he did—the state habeas court would have 

found the claim procedurally barred.  In Georgia, if a claim could have been raised on 

direct appeal, a state habeas petitioner is barred, absent a showing of cause and prejudice 

or fundamental miscarriage of justice, from raising the claim during his habeas 

proceedings.  Turpin, 268 Ga. at 824.   

  ii. The Court should treat the unexhausted due process claim as   
   procedurally defaulted. 

 In many instances, unexhausted claims can be found to be procedurally defaulted.  

“[W]hen it is obvious that the unexhausted claims would be procedurally barred in state 

court due to a state-law procedural default, [the district court] can forego the needless 

‘judicial ping-pong’ and just treat those claims now barred by state law as no basis for 

federal habeas relief.”  Snowden v. Singletary, 135 F.3d 732, 736 (11th Cir. 1998).   

 Griffin argues this rule does not apply in this case because a state court would not 

deem his federal due process claim successive in a second petition, “due to the 

intervening change in Georgia evidence law.”  Pet’r’s Reply 9.  This change in the law, 

according to Griffin, is Georgia’s adoption of the federal rules of evidence, effective 

January 1, 2013, which eliminated “bent of mind” and “course of conduct” as permissible 

exceptions to the bar on admitting similar transactions evidence.  Am. Pet. 12; Pet’r’s 

Reply 9.  Griffin acknowledges that the new evidentiary rule is not a substantive change 

in the law, and it would not be applied retroactively to his case.  Am. Pet. 13; Pet’r’s 

Reply 10.  He argues, instead, that the change in the law makes “his due process 
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argument more apparent and more viable in state courts.”  Pet’r’s Reply 10-11.   

 Pursuant to O.C.G.A. § 9-14-51, any issue not raised in a first state habeas petition 

is waived unless the issue “could not have been raised in the original or amended 

petition.”  O.C.G.A. § 9-14-51.  While the change in the Georgia’s evidence law might 

arguably benefit or improve Griffin’s federal due process argument, he was not precluded 

from raising a due process argument prior to the adoption of the new law.  Nothing 

prevented Griffin from raising a federal due process claim in his first state habeas 

petition, or in his direct appeal, which is where the claim should have been raised.  

Because Griffin would be barred from raising a federal due process claim in state court, 

this Court can treat the unexhausted claim as procedurally defaulted. 

  iii. There has been no waiver of the procedural default defense.  

 Griffin argues that “[t]he Respondent has waived procedural default as to the 

Georgia habeas court’s actual dismissal of Griffin’s due process claim.”  Pet’r’s Reply 

11.  He states “[t]he state habeas court dismissed Griffin’s due process claim based on res 

judicata, but the Respondent does not argue that this dismissal resulted in a procedural 

default.”  Id. at 12.  Therefore, according to Griffin, the Respondent has waived a 

procedural default defense.  “Because it did not assert in either of its responses that the 

state habeas court’s dismissal of Griffin’s exhausted due process clam bars federal 

consideration of the claim, Respondent has waived this arguable procedural default 

defense”  Id. at 12-13.   

 This argument fails to two reasons.  First, Griffin never raised a federal due 

process claim on direct appeal or during state habeas and, therefore, the state habeas court 
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did not find his federal due process claim was res judicata.  On direct appeal, Griffin 

argued that admitting the similar transaction evidence was legal error under Georgia law.  

Id. at 6.  Before the state habeas court, he again claimed a state law evidentiary violation 

and informed the court that his “similar transaction error claim” had been raised 

previously.  Resp’t’s Ex. 1 at 9, Doc. 7-1.  The state habeas court found this claim of 

legal error under Georgia law was barred by res judicata.   

 Second, had Griffin raised a due process claim before the Georgia Supreme Court, 

which he admits he did not do, and had the state habeas court later found the claim res 

judicata, there would be no “arguable procedural default defense” for Respondent to 

raise.  Pet’r’s Reply 13.  Controlling Supreme Court precedent holds that “[w]hen a state 

court declines to review the merits of a petitioner’s claim on the ground that it has done 

so already, it creates no bar to federal habeas review.  Cone v. Bell, 556 U.S. 449, 466 

(2009); Wellons v. Hall, 558 U.S. 220, 222 (2010).  Had Griffin raised his due process 

claim before the Georgia Supreme Court, this Court would review the claim based on that 

court’s findings regardless of any subsequent res judicata determination.  This, however, 

is not the situation in which Griffin finds himself because his due process claim was not 

raised on direct appeal.   

  iv. Griffin cannot show cause and prejudice to overcome procedural  
   default and, even assuming he could, his claim nonetheless fails. 

 Griffin argues that he can demonstrate cause and prejudice to overcome the 

procedural default of his due process claim.  He alleges that Georgia’s adoption of the 

federal rules of evidence was a “landmark change in Georgia’s collateral evidence rule” 
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and his lack of access to the law library impeded his ability to “develop[]a due process 

argument incorporating the change in Georgia evidence law.”  Pet’r’s Reply 15; Hr’g Tr. 

13-16, Feb. 21, 2017, ECF No. 53.  While the change in Georgia’s evidence law was 

new, the due process fundamental fairness test was not.  Dowling v. United States, 439 

U.S. 342, 352-53 (1990).  Nothing prevented Griffin from raising his Fourteenth 

Amendment due process argument on direct appeal—where he was represented by 

counsel.  Nothing prevented him from raising his Fourteenth Amendment due process 

argument during his state habeas proceedings.  He may not have been able to raise 

Georgia’s new evidence law as an argument in support of this claim, but he could have 

made the claim.  Griffin has, therefore, failed to show cause to excuse his procedural 

default. 

 Respondent states that Griffin cannot show prejudice to overcome the default 

because his due process claim does not state a basis for federal habeas relief.  Br. in Supp. 

of Resp’t’s Suppl. Answer-Resp. 11, ECF No. 41-1.  Respondent argues that there is no 

clearly established federal law directly on point and/or Griffin’s claim is barred by 

Teague v. Lane, 489 U.S. 299 (1989).  Br. in Supp. of Resp’t’s Suppl. Answer-Resp. 11.  

Griffin states that he is not advocating for the retroactive application of Georgia’s new 

evidentiary rule.  Instead, he argues the clearly established federal law is the basic 

“fundamental fairness” rule from Dowling:  Due process bars evidence so unfairly 

prejudicial that it results in a fundamentally unfair trial.  439 U.S. at 352-53. 

 Assuming Griffin is correct, his claim still fails.  He has not shown a reasonable 

probability of a different outcome had his Fourteenth Amendment due process claim been 
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presented to the state courts.  The Court finds that even if Griffin had exhausted his due 

process claim, the admission of the similar transaction evidence in his case did not render 

his trial fundamentally unfair.   

 Griffin acknowledges that the admission of similar transaction evidence was 

upheld in Dowling.  Pet’r’s Reply 16.  He argues that, unlike the situation in Dowling 

where similar transaction evidence was relevant to establish the identity of the 

perpetrator, identity was not an issue in his case and the similar transaction evidence was 

relevant only “to show his propensity to use guns.”  Id. at 17.  While identity was not an 

issue in Griffin’s case, intent was an issue.  Resp’t’s Ex. 4d at 136, ECF No. 7-11. 

(Griffin’s trial counsel argued that the State had to prove Griffin “intended for 

Dontavious Bunkley to kill and murder Tony Gray” when Griffin gave Bunkley the 

gun.).  Knowledge was also an issue.  Id.  (Griffin’s trial counsel argued that the State 

had to prove that Griffin “knew [Bunkley] was going to kill [Gray].”).  Even with the 

change in Georgia’s evidence law, evidence of “other crimes, wrongs, or acts” is still 

admissible to prove intent and knowledge.  O.C.G.A. § 24-4-404(b).   

 Because the similar transaction evidence helped establish both intent and 

knowledge, it, just as the similar transaction evidence in Dowling, “was at least 

circumstantially valuable in proving [Griffin’s] guilt.”  Dowling, 493 U.S. at 353.  Also, 

on at least three separate occasions, the trial court gave the jurors a limiting instruction 

regarding the similar transaction evidence.  In light of this, the Court cannot find that the 

introduction of the similar transaction testimony “‘so infused the trial with unfairness as 

to deny due process of law.’”  Taylor v. Sec’y, Fla. Dep’t of Corr., 760 F.3d 1284, 1295 

Case 4:14-cv-00029-CDL-MSH   Document 54   Filed 03/03/17   Page 14 of 17



15 
 

(11th Cir. 2014) (quoting Lisenba v. California, 314 U.S. 219, 228 (1941)).   

 For the foregoing reasons, it is recommended that this claim be denied. 

 B. Remaining Claims 

 In his original federal habeas petition, Griffin raised six additional claims:  (1) 

ineffective assistance of appellate counsel for failure to raise claims on direct appeal; (2) 

ineffective assistance of trial counsel for failing to file a motion to sever Griffin’s trial 

from that of his co-defendant; (3) ineffective assistance of trial counsel for failing to 

object to a key State’s witness being present in the courtroom prior to testify; (4) trial 

court error for allowing a State’s key witness to be present in the courtroom prior to 

testifying; (5) ineffective assistance of trial counsel for failing to object to the 

prosecutor’s remarks; and (6) prosecutorial misconduct.  Pet. 3.  The state habeas court 

denied relief for Griffin’s claim of ineffective assistance of appellate counsel (number 

one shown above) on the merits, and found the remaining claims were procedurally 

defaulted because Griffin did not raise them on direct appeal and he failed to show cause 

and prejudice or a fundamental miscarriage of justice to overcome default.  Pet’r’s Status 

Update Ex. at 4-13, ECF No. 29-3.  The Georgia Supreme Court summarily denied relief, 

finding Griffin’s CPC application lacked “‘arguable merit.’”  Wilson, 834 F.3d at 1233 

(citations omitted).   

 In his amended petition, Griffin’s counsel acknowledges these claims “are not 

cognizable in this petition, either because they were procedurally defaulted without 

cause, or because trial counsel’s problematic performance was not so deficient as to be 

constitutionally ineffective under Strickland v. Washington, 466 U.S. 668 (1984).  During 
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the evidentiary hearing, counsel affirmed that he was raising only the Fourteenth 

Amendment due process claim surrounding the similar transaction evidence.  Hr’g Tr. 3-

4.  Given this, it is recommended that all remaining claims be denied.    

II. Certificate of Appealability 

 Rule 11(a) of Rules Governing Section 2254 Cases in the United States District 

Courts provides that “[t]he district court must issue or deny a certificate of appealability 

when it enters a final order adverse to the applicant.”  A certificate of appealability may 

issue only if the applicant makes “a substantial showing of the denial of a constitutional 

right.”  28 U.S.C. § 2253(c)(2).  When a court denies a habeas petition on procedural 

grounds without reaching the merits of the petitioner’s application for habeas relief, this 

standard requires a petitioner to demonstrate that “jurists of reason would find it 

debatable whether the petition states a valid claim of the denial of a constitutional right, 

and that jurists of reason would find it debatable whether the district court was correct in 

its procedural ruling.”  See Slack v. McDaniel, 529 U.S. 473, 478 (2000).  Petitioner 

cannot meet this standard and, therefore, a certificate of appealability in this case should 

be denied. 

CONCLUSION 

For the reasons described above, it is recommended that Petitioner’s petition for 

writ of habeas corpus be denied.  Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve 

and file written objections to this Recommendation, or seek an extension of time to file 

objections, within fourteen (14) days after being served with a copy hereof.  The district 

judge shall make a de novo determination of those portions of the Recommendation to 
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which objection is made.  All other portions of the Recommendation may be reviewed for 

clear error. 

The parties are hereby notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] 

party failing to object to a magistrate judge’s findings or recommendations contained in a 

report and recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) 

waives the right to challenge on appeal the district court’s order based on unobjected-to 

factual and legal conclusions if the party was informed of the time period for objecting 

and the consequences on appeal for failing to object. In the absence of a proper objection, 

however, the court may review on appeal for plain error if necessary in the interests of 

justice.” 

SO RECOMMENDED, this 3rd day of March, 2017. 
 

/s/ Stephen Hyles       
  UNITED STATES MAGISTRATE JUDGE 
 

Case 4:14-cv-00029-CDL-MSH   Document 54   Filed 03/03/17   Page 17 of 17



APPENDIX D 
Griffin’s Brief on Direct Appeal to the Supreme Court of Georgia, Appeal No. 

S10A1766 
 

Griffin v. Warden, et al 
 

























APPENDIX E 
Opinion by the Supreme Court of Georgia in Griffin v. State, 288 Ga. 833 (March 18, 

2011) 
 

Griffin v. Warden, et al 
 



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 22 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 23 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 24 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 25 of 152



APPENDIX F 
Griffin’s Application for Writ of Habeas Corpus filed in the Superior Court of Telfair 

County, Georgia, Civil Action Case No.: 11-CV-264 
 

Griffin v. Warden, et al 
 



























APPENDIX G 
Transcript of the February 27, 2012 Evidentiary Hearing filed in the Superior Court 

of Telfair County, Georgia, Civil Action Case No.: 11-CV-264 
 

Griffin v. Warden, et al 
 



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 1 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 2 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 3 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 4 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 5 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 6 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 7 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 8 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 9 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 10 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 11 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 12 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 13 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 14 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 15 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 16 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 17 of 152



Case 4:14-cv-00029-CDL-MSH   Document 7-4   Filed 05/20/14   Page 18 of 152



APPENDIX H 
Griffin’s Post-Hearing Brief filed in the Superior Court of Telfair County, Georgia, 

Civil Action Case No.: 11-CV-264 
 

Griffin v. Warden, et al 
 



























APPENDIX I 
Final Order denying Griffin’s petition for Writ of Habeas Corpus filed in the 
Superior Court of Telfair County, Georgia, Civil Action Case No.: 11-CV-264 

 
Griffin v. Warden, et al 

 































APPENDIX J 
28 U.S.C. § 2254 

 
Griffin v. Warden, et al 

 
 
 
 
 
 
 



U.S. Code › Title 28 › Part VI › Chapter 153 › § 2254

28 U.S. Code § 2254 - State custody; remedies in Federal courts
(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an application for a 
writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only on the 
ground that he is in custody in violation of the Constitution or laws or treaties of the United States.

(b)

(1) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment 
of a State court shall not be granted unless it appears that—

(A) the applicant has exhausted the remedies available in the courts of the State; or

(B)

(i) there is an absence of available State corrective process; or

(ii) circumstances exist that render such process ineffective to protect the rights of the 
applicant.

(2) An application for a writ of habeas corpus may be denied on the merits, notwithstanding the failure of 
the applicant to exhaust the remedies available in the courts of the State.

(3) A State shall not be deemed to have waived the exhaustion requirement or be estopped from 
reliance upon the requirement unless the State, through counsel, expressly waives the requirement.

(c) An applicant shall not be deemed to have exhausted the remedies available in the courts of the State, 
within the meaning of this section, if he has the right under the law of the State to raise, by any available 
procedure, the question presented.

(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of a 
State court shall not be granted with respect to any claim that was adjudicated on the merits in State court 
proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts in light of the 
evidence presented in the State court proceeding.

(e)

(1) In a proceeding instituted by an application for a writ of habeas corpus by a person in custody 
pursuant to the judgment of a State court, a determination of a factual issue made by a State court shall 
be presumed to be correct. The applicant shall have the burden of rebutting the presumption of 
correctness by clear and convincing evidence.



(2) If the applicant has failed to develop the factual basis of a claim in State court proceedings, the court 
shall not hold an evidentiary hearing on the claim unless the applicant shows that—

(A) the claim relies on—

(i) a new rule of constitutional law, made retroactive to cases on collateral review by the 
Supreme Court, that was previously unavailable; or

(ii) a factual predicate that could not have been previously discovered through the exercise of 
due diligence; and

(B) the facts underlying the claim would be sufficient to establish by clear and convincing evidence 
that but for constitutional error, no reasonable factfinder would have found the applicant guilty of the 
underlying offense.

(f) If the applicant challenges the sufficiency of the evidence adduced in such State court proceeding to 
support the State court’s determination of a factual issue made therein, the applicant, if able, shall produce 
that part of the record pertinent to a determination of the sufficiency of the evidence to support such 
determination. If the applicant, because of indigency or other reason is unable to produce such part of the 
record, then the State shall produce such part of the record and the Federal court shall direct the State to do 
so by order directed to an appropriate State official. If the State cannot provide such pertinent part of the 
record, then the court shall determine under the existing facts and circumstances what weight shall be given 
to the State court’s factual determination.

(g) A copy of the official records of the State court, duly certified by the clerk of such court to be a true and 
correct copy of a finding, judicial opinion, or other reliable written indicia showing such a factual 
determination by the State court shall be admissible in the Federal court proceeding.

(h) Except as provided in section 408 of the Controlled Substances Act, in all proceedings brought under this 
section, and any subsequent proceedings on review, the court may appoint counsel for an applicant who is 
or becomes financially unable to afford counsel, except as provided by a rule promulgated by the Supreme 
Court pursuant to statutory authority. Appointment of counsel under this section shall be governed by section 
3006A of title 18.

(i) The ineffectiveness or incompetence of counsel during Federal or State collateral post-conviction 
proceedings shall not be a ground for relief in a proceeding arising under section 2254.

(June 25, 1948, ch. 646, 62 Stat. 967; Pub. L. 89–711, § 2, Nov. 2, 1966, 80 Stat. 1105; Pub. L. 104–132, title I, 
§ 104, Apr. 24, 1996, 110 Stat. 1218.)
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