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Judge for the District of Wyoming, sitting by designation.
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SUMMARY ™

Criminal Law

The panel affirmed (1) a conviction under 18 U.S.C.
§ 1326 for reentry by a previously-deported alien without the
express consent of the Attorney General to reapply for
admission, and (2) the resulting revocation of the
defendant’s supervised release from a prior illegal reentry
conviction.

The panel rejected the defendant’s contention that the
government failed to prove he did not obtain the Attorney
General’s consent to reapply for admission to entering the
United States. The panel held that § 1326 requires a
deported alien to receive the Attorney General’s consent to
reapply for admission after his or her most recent
deportation, regardless of whether he or she had prior
permission to reapply, and that the evidence was sufficient
for the jury to find that the defendant was in the United States
without such consent.

The panel held that the district court properly denied the
defendant’s Batson challenge asserting that the government
struck two jurors based on their ethnicity. The panel held
that the totality of the circumstances does not raise an
inference that the government’s challenges were racially
motivated, that the defendant failed to make a prima facie
case of discrimination, and that the district court’s comments

** This summary constitutes no part of the opinion of the court. It
has been prepared by court staff for the convenience of the reader.
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regarding the possible reasons for striking the jurors did not
constitute structural error.

COUNSEL

Doug Keller (argued), Federal Defenders of San Diego Inc.,
San Diego, California, for Defendant-Appellant.

Colin M. McDonald (argued), Assistant United States
Attorney; Helen H. Hong, Chief, Appellate Section,
Criminal Division; Alana W. Robinson, Acting United
States Attorney; United States Attorney’s Office, San Diego,
California; for Plaintiff-Appellee.

OPINION
FREUDENTHAL, Chief District Judge:

Hernandez-Quintania appeals from a jury conviction
under 8 U.S.C. § 1326, which makes it a felony for an alien
who has previously been deported to reenter the United
States without the express consent of the Attorney General
to reapply for admission. As a result of the conviction, the
district court also found Hernandez-Quintania violated the
terms of his supervised release from a prior 2014 illegal
reentry conviction.

We find there was substantial evidence to support
Hernandez-Quintania’s conviction and that the district court
properly denied Hernandez-Quintania’s Batson challenge.
We therefore affirm Hernandez-Quintania’s conviction and
supervised release revocation.
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FACTS AND PROCEEDINGS BELOW

Hernandez-Quintania is a Mexican citizen. In 2014, he
pleaded guilty to being a removed alien found in the United
States in violation of 8 U.S.C. § 1326. For that conviction
he received a ten-month prison sentence and three years of
supervised release. The conditions of his supervised release
required he not “commit another federal, state or local
crime.” After Hernandez-Quintania finished serving his
prison sentence, he was removed to Mexico in April of 2015.

On January 9, 2016, Border Patrol Agent Amadeo
Castillo picked up Hernandez-Quintania in Dulzura,
California. Agent Castillo found Hernandez-Quintania lying
down on his stomach at the corner of an intersection.
Hernandez-Quintania told Agent Castillo he was a Mexican
citizen. Hernandez-Quintania did not have any documents
allowing him to legally enter or remain in the United States.

The government charged Hernandez-Quintania with
illegal reentry of a removed alien in violation of 8 U.S.C.
§ 1326. Hernandez-Quintania pleaded not guilty and
proceeded to a jury trial on April 5, 2016. During trial, the
government introduced evidence that Hernandez-Quintania
was deported on July 23, 2013 and again on April 15, 2015.
The government also introduced evidence that Hernandez-
Quintania had not received permission for admission since
his last deportation in 2015. The jury returned a guilty
verdict. As a result of his conviction, the district court also
revoked Hernandez-Quintania’s supervised release because
he committed another federal crime while on supervision.

Hernandez-Quintania timely appealed, challenging the
sufficiency of the evidence that he reentered the United
States without permission.  Hernandez-Quintania also
claims the district court erred in determining he failed to
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establish a prima facie case of purposeful discrimination in
his Batson challenge. The only challenge to the revocation
of supervised release is related to the viability of Hernandez-
Quintania’s conviction under § 1326.

DISCUSSION

This case consolidates two appeals: Hernandez-
Quintania’s appeal of the revocation of his supervised
release and his criminal conviction under 8 U.S.C. § 1326.
Hernandez-Quintania challenges the sufficiency of the
evidence related to his conviction. Specifically, Hernandez-
Quintania questions whether the Government proved he did
not obtain consent to reapply for admission. Additionally,
Hernandez-Quintania claims the district court improperly
denied his Batson challenge.

I. Sufficiency of the Evidence

Hernandez-Quintania argues the district court erred in
finding the government produced sufficient evidence that he
was guilty of illegally reentering the country after being
deported under 8 U.S.C. § 1326(a). Sufficiency of the
evidence is satisfied if “after viewing the evidence in the
light most favorable to the prosecution, any rational trier of
fact could have found the essential elements of the crime
beyond a reasonable doubt.” United States v. Tisor, 96 F.3d
370, 379 (9th Cir. 1996) (italics omitted) (quoting Jackson
v. Virginia, 443 U.S. 307,319 (1979)). Conflicting evidence
is to be resolved in favor of the verdict and “all reasonable
inferences are to be drawn in favor of the government [.]”
United States v. Alvarez-Valenzuela, 231 F.3d 1198, 1201
02 (9th Cir. 2000).
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The relevant portion of 8 U.S.C. § 1326 provides:

Subject to subsection (b), any alien who—

(1) has been denied admission, excluded,
deported, or removed or has departed
the United States while an order of
exclusion, deportation, or removal is
outstanding, and thereafter

(2) enters, attempts to enter, or is at any
time found in, the United States,
unless (A) prior to his reembarkation
at a place outside the United States or
his application for admission from
foreign contiguous territory, the
Attorney General has expressly
consented to such alien’s reapplying

for admission; .... shall be fined
under Title 18, or imprisoned . . ., or
both.!

Hernandez-Quintania’s only claim of error is that the
government failed to prove he did not obtain the Attorney
General’s consent to reapply for admission prior to entering
the United States.

During the trial, Border Patrol Agent Joel Gonzalez
made reference to an application for admission in 2004.
However, there was no testimony regarding the resolution of

! In 2002, Congress transferred the authority to grant such consent
from the Attorney General to the Secretary of Homeland Security. See
Homeland Security Act of 2002, Pub.L. No. 107-296, §§ 402, 1517,
116 Stat. 2135,2177-78, 2311 (2002) (codified at 6 U.S.C. §§ 202, 557).
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that application. Hernandez-Quintania argues that the
Attorney General took some action on the 2004 application
and it could have been granted. The crux of Hernandez-
Quintania’s argument is that if he received consent to
reapply for admission from the Attorney General at any time
prior to January 9, 2016, he was immune from § 1326
prosecution, regardless of the number of subsequent
deportations after 2004. Therefore, Hernandez-Quintania
claims the government was required to prove he never
received consent to reapply for admission, which the
government failed to prove in this case, because there was
no evidence regarding the disposition of the 2004
application.

This issue requires statutory construction of § 1326(a).
“[W]here Congress has made its intent clear, ‘we must give
effect to that intent.”” Miller v. French, 530 U.S. 327, 336
(2000) (citing Sinclair Refining Co. v. Atkinson, 370 U.S.
195, 215 (1962)). In examining the language of the statute,
we conclude the Attorney General’s consent to reapply must
come after the most recent deportation.

The plain language of the statute provides that “any alien
who — (1) has been denied admission, excluded, deported, or
removed . . ., and thereafter (2) enters, attempts to enter, or
is at any time found in, the United States, unless (A) prior to
his reembarkation at a place outside the United States . . . the
Attorney General has expressly consented to such alien’s
reapplying for admission ....” 8 U.S.C. § 1326(a)
(emphasis added). This section’s plain language requires a
deported alien to receive the Attorney General’s consent to
reapply for admission after his or her previous deportation,
regardless of whether he or she had prior permission to
reapply. See United States v. Cabral, 252 F.3d 520, 522-23
(1st Cir. 2001) (finding as an element of 8 U.S.C. § 1326

7a



Case: 16-50171, 11/03/2017, ID: 10642304, DktEntry: 44-1, Page 8 of 14

“that he had not received the express consent of the Attorney
General of the United States to apply for readmission to the
United States since the time of his previous arrest and
deportation.”); United States v. Angeles-Mascote, 206 F.3d
529, 531 (5th Cir. 2000) (same).

As further support for this position, at trial the
government produced the “notice to alien ordered
removed/departure  verification” (DHS Form 1-296)
Hernandez-Quintania received after his removal in 2013.
The notice stated:

After your removal has been effected,
you must request and obtain permission from
the Secretary of Homeland Security to
reapply for admission to the United States
during the period indicated. You must obtain
such permission before commencing your
travel to the United States.

The government also produced evidence that
Hernandez-Quintania was deported as recently as 2015.
Additionally, the government provided testimony from
Hernandez-Quintania’s A-file custodian that two separate
immigration databases revealed no evidence that
Hernandez-Quintania requested permission to reenter the
United States after his last deportation. This evidence, when
considered in the light most favorable to the government, is
sufficient for the jury to find that Hernandez-Quintania was
in the United States without the consent of the Attorney
General or the Secretary of the Department of Homeland
Security.
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II. Batson Challenge

Hernandez-Quintania challenges the district court’s
finding that he did not make a prima facie showing for his
Batson challenge. At trial, Hernandez-Quintania raised a
Batson challenge asserting the government impermissibly
struck two jurors based on their ethnicity.

In Batson v. Kentucky, 476 U.S. 79, 89 (1986), the
Supreme Court found “the Equal Protection Clause forbids
the prosecutor to challenge potential jurors solely on account
of their race ....” Since Batson, the Supreme Court has
explained that trial courts should employ a three-step process
in adjudicating Batson claims:

First, a defendant must make a prima facie
showing that a peremptory challenge has
been exercised on the basis of race; second, if
that showing has been made, the prosecution
must offer a race-neutral basis for striking the
juror in question; and third, in light of the
parties' submissions, the trial court must
determine whether the defendant has shown
purposeful discrimination.

Foster v. Chatman, 136 S. Ct. 1737, 1747 (2016) (citing
Snyder v. Louisiana, 552 U.S. 472, 478 (2008)).

To establish a prima facie case at step one, a defendant
must show “the totality of the relevant facts gives rise to an
inference of discriminatory purpose.” Batson, 476 U.S. at
93-94. “If the defendant fails to present sufficient evidence
to establish a prima facie case, the challenge may be denied
and the court need not continue to step two.” United States
v. Guerrero, 595 F.3d 1059, 1062 (9th Cir. 2010).
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To establish a prima facie case, the defendant
must establish that (1) the prospective juror
who was removed is a member of a
cognizable group, (2) the prosecution
exercised a peremptory challenge to remove
the juror, and (3) “the facts and any other
relevant circumstances raise an inference”
that the challenge was motivated by race or
gender.

Cooperwood v. Cambra, 245 F.3d 1042, 1045—-46 (9th Cir.
2001) (citing Batson, 476 U.S. at 96).

Hernandez-Quintania argues the district court committed
a structural error when it impermissibly speculated as to the
race-neutral reasons the prosecutor might have had for
striking the juror. Hernandez-Quintania also argues the
district court misapplied the standard at step one.

The district court started jury selection by providing each
juror a questionnaire asking for the juror’s name, marital
status, if they have any children over the age of eighteen,
whether they have friends or relatives in law enforcement, if
they have prior jury service, and if they can be fair and
impartial. During voir dire, each juror provided their
answers to those questions.

In total, the district court questioned thirty-four jurors
and dismissed one for cause. The parties then exercised their
peremptory challenges. The government struck two jurors,
both minorities, one with a Hispanic last name, the other
with the last name Gabuya.? Following jury selection,
counsel for Hernandez-Quintania approached the bench and

2 The record does not disclose additional strikes by the government.
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raised a Batson challenge. The following exchange then
took place.

The Court: Okay. Looking — tell me what the
basis of the challenge is.

[Defense Counsel]: Both of those jurors are
minorities, so we would ask for the
government to offer their reason, a
nonprejudicial reason, for striking.

The Court: It appears to me that there are a
number of other minority jurors that are
going to be part of the jury. I don’t see
anything unusual about it, nothing that strikes
me as out of the ordinary. The fact that a juror
happens to be a minority is not, of itself,
prima facie proof. Is there anything else that
you have to support the challenge?

[Defense Counsel]: No, Your Honor. We
would ask the government be required to
state a reason.

The Court: I am not going to because I don’t
even find a prima facie case here. The
composition of the jury is very mixed in this
case. I could make my own personal
observations. One guy, Number 3, has a
weird hairdo, from my perspective. I don’t
know what it is. But there are all kinds of
neutral explanations that would explain his
challenge. So I don’t see it. No prima facie
case has been made. The Batson challenge is
denied.

11a



Case: 16-50171, 11/03/2017, ID: 10642304, DktEntry: 44-1, Page 12 of 14

After the jury was sworn in and at the next break, the
district court elaborated on its ruling. The district court
noted that Hernandez-Quintania’s sole basis for the
challenge was that “both jurors were apparent minorities.”
The district court observed that half the empaneled jury
“appear[ed] to be minorities so the fact that these two
particular jurors were of an apparent minority did not make
a prima facie case of wrongful exclusion.” The district court
also noted that Hernandez-Quintania excluded a number of
apparent minorities, so under that standard, “then they are
guilty of the same Batson violation.” Specifically, the
district court noted that Hernandez-Quintania excluded two
jurors with Spanish surnames, a South African immigrant
who became a United States citizen, and another juror who
was an apparent minority. /d. The district court reiterated
that “[w]e don’t get to step two in the Batson process, where
the Court requires a neutral explanation, unless I find a prima
facie case has been made, and I find no prima facie case was
made in this case.”

Hernandez-Quintania failed to support the Batson
challenge with any argument, other than the government
struck two jurors who appeared to be minorities. This fact
standing alone is not sufficient. See, e.g., Williams v.
Woodford, 384 F.3d 567, 584 (9th Cir. 2002) (“Using
peremptory challenges to strike Blacks does not end the
prima facie inquiry; it is not per se unconstitutional, without
more, to strike one or more Blacks from the jury .... A
district court must consider the relevant circumstances
surrounding a peremptory challenge”) (citations omitted);
United States v. Wills, 88 F.3d 704, 715 (9th Cir. 1996)
(claim that striking two African American jurors was not
enough for a prima facie case, particularly when several
African American jurors were empaneled).
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Hernandez-Quintania did not argue that the two jurors
who appeared to be minorities were questioned differently,
that the government exercised a pattern of striking apparent
minority panel members, that the government struck a large
number of panel members from the same racial group, or that
the jury composition was disproportionate because of the
strikes. In fact, the record demonstrates that the jury
contained six apparent minority jurors and that Hernandez-
Quintania struck more minority jurors than the government.
The totality of the circumstances does not raise an inference
that the government’s challenges were racially motivated.

Hernandez-Quintania also argues the district court
erroneously “raised” the prima facie bar by stating, “I have
to be convinced that it’s at least — I won’t say likely, but
plausible that he was removed solely because of his minority
status. And here, I couldn’t reach that conclusion at all[.]”
This passing remark does not alter the record, which
supports the district court’s finding that Hernandez-
Quintania failed to offer any support or argument that the
government’s challenges were racially motivated.

Hernandez-Quintania failed to make a prima facie case
of discrimination. Because he did not meet step one of
Batson, there was no need for the district court to continue
to steps two and three. The district court’s comments
regarding the government’s possible reasons for striking the
jurors did not constitute structural error. The district court
properly denied the Batson challenge.

III.  Revocation of Supervised Release

Hernandez-Quintania also appeals his related supervised
release revocation. As a result of his § 1326 conviction, the
district court found Hernandez-Quintania violated the terms
of his supervised release. Hernandez-Quintania’s only
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challenge to his revocation is the alleged invalidity of his
§ 1326 conviction. Having affirmed Hernandez-Quintania’s
§ 1326 conviction, we also affirm his supervised release
revocation.

CONCLUSION

For the foregoing reasons, we AFFIRM Hernandez-
Quintania’s conviction and supervised release revocation.
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§ 1326. Reentry of removed aliens, 8 USCA § 1326

United States Code Annotated
Title 8. Aliens and Nationality (Refs & Annos)
Chapter 12. Immigration and Nationality (Refs & Annos)
Subchapter II. Immigration
Part VIII. General Penalty Provisions

8 U.S.C.A. § 1326
§ 1326. Reentry of removed aliens

Effective: September 30, 1996
Currentness

(a) In general

Subject to subsection (b), any alien who--

(1) has been denied admission, excluded, deported, or removed or has departed the United States while an order of
exclusion, deportation, or removal is outstanding, and thereafter

(2) enters, attempts to enter, or is at any time found in, the United States, unless (A) prior to his reembarkation at
a place outside the United States or his application for admission from foreign contiguous territory, the Attorney
General has expressly consented to such alien's reapplying for admission; or (B) with respect to an alien previously
denied admission and removed, unless such alien shall establish that he was not required to obtain such advance
consent under this chapter or any prior Act,

shall be fined under Title 18, or imprisoned not more than 2 years, or both.

(b) Criminal penalties for reentry of certain removed aliens

Notwithstanding subsection (a), in the case of any alien described in such subsection--

(1) whose removal was subsequent to a conviction for commission of three or more misdemeanors involving drugs,
crimes against the person, or both, or a felony (other than an aggravated felony), such alien shall be fined under Title
18, imprisoned not more than 10 years, or both;

(2) whose removal was subsequent to a conviction for commission of an aggravated felony, such alien shall be fined
under such title, imprisoned not more than 20 years, or both;

(3) who has been excluded from the United States pursuant to section 1225(c) of this title because the alien was
excludable under section 1182(a)(3)(B) of this title or who has been removed from the United States pursuant to the
provisions of subchapter V, and who thereafter, without the permission of the Attorney General, enters the United
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§ 1326. Reentry of removed aliens, 8 USCA § 1326

States, or attempts to do so, shall be fined under Title 18 and imprisoned for a period of 10 years, which sentence shall

not run concurrently with any other sentence. Uor

(4) who was removed from the United States pursuant to section 1231(a)(4)(B) of this title who thereafter, without
the permission of the Attorney General, enters, attempts to enter, or is at any time found in, the United States (unless
the Attorney General has expressly consented to such alien's reentry) shall be fined under Title 18, imprisoned for not
more than 10 years, or both.

For the purposes of this subsection, the term “removal” includes any agreement in which an alien stipulates to removal
during (or not during) a criminal trial under either Federal or State law.

(c) Reentry of alien deported prior to completion of term of imprisonment

Any alien deported pursuant to section 1252(h)(2) 2 of this title who enters, attempts to enter, or is at any time found in,
the United States (unless the Attorney General has expressly consented to such alien's reentry) shall be incarcerated for
the remainder of the sentence of imprisonment which was pending at the time of deportation without any reduction for
parole or supervised release. Such alien shall be subject to such other penalties relating to the reentry of deported aliens
as may be available under this section or any other provision of law.

(d) Limitation on collateral attack on underlying deportation order

In a criminal proceeding under this section, an alien may not challenge the validity of the deportation order described
in subsection (a)(1) or subsection (b) unless the alien demonstrates that--

(1) the alien exhausted any administrative remedies that may have been available to seek relief against the order;

(2) the deportation proceedings at which the order was issued improperly deprived the alien of the opportunity for
judicial review; and

(3) the entry of the order was fundamentally unfair.

CREDIT(S)

(June 27, 1952, c. 477, Title II, ch. 8, § 276, 66 Stat. 229; Pub.L. 100-690, Title VII, § 7345(a), Nov. 18, 1988, 102
Stat. 4471; Pub.L. 101-649, Title V, § 543(b)(3), Nov. 29, 1990, 104 Stat. 5059; Pub.L. 103-322, Title XIIL § 130001(b),
Sept. 13, 1994, 108 Stat. 2023; Pub.L. 104-132, Title IV, §§ 401(c), 438(b), 441(a), Apr. 24, 1996, 110 Stat. 1267, 1276,
1279; Pub.L. 104-208, Div. C, Title III, § 305(b), 308(d)4)(J), (e)(1)(K), (14)(A), 324(a), (b), Sept. 30, 1996, 110 Stat.
3009-606, 3009-618 to 3009-620, 3009-629.)

Footnotes
1 So in original. The period probably should be a semicolon.
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§ 1326. Reentry of removed aliens, 8 USCA § 1326

2 So in original. Section 1252 of this title, was amended by Pub.L. 104-208, Div. C, Title III, § 306(a)(2), Sept. 30, 1996, 110
Stat. 3009-607, and as so amended, does not contain a subsec. (h); for provisions similar to those formerly contained in section
1252(h)(2) of this title, see 8 U.S.C.A. § 1231(a)(4).

8 U.S.C.A. § 1326, 8 USCA § 1326
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End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW 19a


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1252&originatingDoc=N61FF2E80A35911D8B9DE9866EEAFC42E&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I747341D64B-9E4A43B3D8A-975AE78FBD0)&originatingDoc=N61FF2E80A35911D8B9DE9866EEAFC42E&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1252&originatingDoc=N61FF2E80A35911D8B9DE9866EEAFC42E&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1252&originatingDoc=N61FF2E80A35911D8B9DE9866EEAFC42E&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1231&originatingDoc=N61FF2E80A35911D8B9DE9866EEAFC42E&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d40e000072291



