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QUESTION(S) PRESENTED

)T o newly anneunced constdutional Faarth Amendment. Nlegal search
and serzure of Cell Phene ﬁpm'Vacy Q(‘gf\‘('i Visla ;bhx@plf?c& Re‘fmacfive)ﬂ
prmn* Yo E‘eremy "Ti/j oh 60Vdn\5 Vs, United 5 "3{‘?5\ aal 6(”',5” ﬁpp, Leves
45T Eor the conduct 65 criminet prosecutisn tmbe (5o be
Epph’ed r‘€jrmac5rlve‘:/1 s all cases. STATE »r Federal\ p?nd/ng on

_ é‘(‘r’rc‘- review or nst \/e{’ fl'fkli \wi'H\ no ?s((?pl‘u'zm or cases /n
@  Ohich the new rule constifutes a “Clear breal™ with the pasi??

DN Was the itk Court oF /4{7,0?0/5 in contlict htwren the decr's fan of Hhe
Western nr’s{‘n’c{’ Coury o¥ Toxas. UsOC Mo T214~CR-315-] « Yhat nated &Hfmugi\
Rley was net d?cfﬁed until six menths a¥der Bavan's Phene was searched.

| [ﬂzcl?y cipph’?d retraactvolylte Bovan's case undse Pavls Vs.hnited cfated Z
64 U.5.839, 3] 6.¢F A4/19. 34 36, |55 L .EASd: 285 Q0ll) (h«lah'ng ”i’l\’h)ft, annouaced

(ules oF conshtubional riminal procedare ‘must app retroachiv?ly B all cases
STATE or Federal . Pendf’n on direct review or net vet i{na with ne
exceptiond hiohen bsth the 5% (lrewt and Nisteict Cauld established the Violation
o Hhe Fourth Amendment Cell Phone Privacy Rights has sccured 77

20T Yhe Peditioner in eror for maving fo this Court 4o Tnvoke the Tretroachivel
e ¥t ] of his Foorth Amendment &blqh’om s ¥ Cell Phene Privacy Rights . Hm‘}'y
(s the Frudtof the porsgous tree doctrine thet accured’ 6 yeors bofore
Yhe neioly cannounced Saireme Courty (sstlance oF s deds5ion in A, )eq Vs,
 Calitorala Yinwhich the Shcireurt Stated the District Court properly rulzd $haf,
«  Ghhoagh Search o deFendants ceoll P pelor to e (.5, Supreme Louet)

155uaice of s decision i Riley V5. Calitornia vielated Fhx Fourth Amepdm ent,

+ ) Was Yhe Southern D:'ﬂln'c"‘ Cauﬂl\ éa,\/%‘;bl/\ Davision decision in The p("}«' NP /s

p ezl i evror. bt hecause Davis Vs, Unied Stakes o 564 152294131 5. b 2412 321
Pinhth Vs, Minnesstas 552 U5, 264 128 £.¢4 1629 fa80d\s MDA"'aaMZV\! Vs, Louisiana . 12 6 4.0

% at 'mzfiaq.maums%&qhm\ anousced substartive rule 5 vetroactive Sov 'ﬂ’\?
Canvichons undev an aaconstitutianel Law %% not merely erranesus, but fs allfgef
and Vord < and cantot 0% a 1egal cause ot "\mpw/szsmmem.’r. Sach consideratisn
s¥ Y Ez‘r(méiw\\{ eShect | 6F Cell Phove Vr (vqc\f Reghts undec Yhe Fouyth /ﬂmmdmw{‘
1S 4 Major im srtance Fo the puf))\’c of Hhe vssur oF the Vﬂ[macjr:;’w ?f‘};danﬁ
NS +s he o&fmggecﬁ by this Endmml Supreme (bu et of the tned stotedt
F\ When a ey substantive rale of constifutional Law controlled the suteame oF a case
E\f‘li}iccnsjr ;‘u“jor\ (ecp_uft’ed sb'ifz c_o”a"'?mi review COWJF 5 "‘ B 9|'\/£ yejr chcjr\"\/e e‘H)EC'}'
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LIST OF PARTIES

[\ﬂ/All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[WY For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ ] reported at tnfroion ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix L to
the petition and is

[ Teported at Rolb 145, Dsst Lexis bo 790 : or,
[ ] has been designated for publication but is not yet reported; or,
[ 415 unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been desighated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.
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JURISDICTION

[‘/] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was ﬂ\a\!/ 5y 20l b

[ 1 No petition for rehearing was timely filed in my case.

M/A timely petition for rehearing waﬂssr;ienied by the United States Court of
Appeals on the following date: Segxmber 5,901 and g copy of the
order denying rehearing appears at Appendix .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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STATEMENT OF THE CASE

On the ddad= oY December (3.2063 in Aluin Texas af abauf //:3010,//), in the

Krager’s ParKing Lot « a women was assualted by an allege susprck who
ai’kmp)‘ed to Fake the vichims car arcordingly fo the Vichm's Festimony . The
Avin bolicx OFFicer's and Detective was caffed 1o the scene and as they
Was (ondtxchng there inve gaﬁ‘bn . Detechive Shawn Sewell wes amro//ecf/%g
DA evidence From ‘H?Q \/fc’}'r/m\f vehide Yor Dv# l’d?ﬂ"?'yl}'&'}?/oh and apan

' there :hv%h”gqh'm . Detectie Sew<ll zlfex e/y Yund a cell Phone on the grouna/

* Somz £ Yo 10 Feet away From the criml Scene, The Petihioners cell phone

Ywas closed and o¥F accordingly to Detechive sewell feshinsny andl +A<v
collected DVA evideance From the (Betiticners) Coll Phone for a’cemparisron
}est Tesﬁh’:onyby Detective Shawn Sew=ll on Tanuary Al Ao o S ated JWE
opzned it u not Knowing who th= swner was and not Knowing V7 it eren

had pertinence fo the case \pets fumed it on and the screen popped wp
and gave a name /Wo?éhp 5% . s0e (RAN3.p. AN 1-IAN . Appendix
Fuestion by the Betrnse (ounsel Faye Borden b Detective Sewell \stated s Do
you have anv indication of whether or not the phons couldive been there
before this crime feck placs 2 Answer by bet. sewell 2= have ns indrication
whether 1t was prior to. Queshin @7 Bat (s i+ POSSIBLE that it couldsve
he=n? A2 There (s a POSSIBILT T, see (RRVi3.p-Yb.1-22) Apperdiv D
Ogtechie Shawn Sewsll of the Alvin Blice ff?/)dr)"men{' Vo/cxnf‘ary Confrssrén o
[;I-lw Megal Search and seizare oF the Pehtionert <l Phone withswet an
Proh Cause™ s Detec five Sewell echibhd Helyheratr™ “recKless and Gross n?g/rf,enrl—“
disreaard Sor the bebFiner's Bourth Amendment rightss that was viclated .
~  Pelitioner moves + this Couet o [invekz +he V?Erooc";’ue/y ?-fﬁ?cﬁ ’'n U}f’emy
w Tys0n Govan's Vs, United States.ca 1 Fed,/)/)px. 434 26/L LI,LA/)/;,Lex/‘f 45N,
y Ab.15-504T4. Fled March 11,9616 by Hhe Western DistricY o ¥ Texas, USDC Mo, T:14-CR-315-)
Sabstantve rules set Sorth categorical canshtubonal guarantees that place
certain criminal Laws and punc’shmenh' a [thegether beyona‘q a ,5+a+es powrr
Yo impss . 2+ Follows that when a stafe en‘FZr(?s g proscription er penalty
barred by the conshdutons the resu H’(ﬂg convichion or seatence i's\ by

Aetinition uﬂlaw%l,



REASONS FOR GRANTING THE PETITION

The Blvin Colice Y)epqr‘hﬂen\’\!}e{’ec“\kﬁhawn Sewell LonFession Yo +he 1)le ga/
Seatch and seraure of the (fefitioners) Cell Phone frivacy K ightss that Vislated +he Fourth
Amendment substantive quaranted Candifitiona( R ('ghﬁ withaut any Brchahle Caase.

/

Defedive Sewsh testimony . stated {WE opened itap not Knswing who the awner was and net-
Knowing If it even had perfinence o the case yet\turned iton and fhe Screen popped up
aad gave a namg. MA€5+QF,3€\€€€ (RRV:3,.p.al. 1-42) Appcnola’x_ﬁ. 3

" Potitnaer have a /jiﬂ'mfmfe expeckihon of pf/'\/ac l"@h{? ko his Cxll Phone Phat was
ﬁoﬂj and Clssed, The Fourth Amendmenf hars searches oF clased cantainer's even if they
are net in the swner's passession , Davis 333 F 3diat 67T 4 tnied Stafes Vs, £altzy [4 Z 3

€
1102 ot 1105 (1%, 1998), \
B evrar is #plain and clear™ (¥ the well setfled Low oF the (15, Supreme Ceu rtor

.S, Courtof agpeals Fy the FiFHh Cireut establishes fhat an errop has occuredgsadch
errar 15 Plal'n and clear ¢f6m +he Records Q,H’ad\?d in which the Cetionsr has ad eq_aa%e’y 1
presen{’?ﬂ t thes caurt for }adziuq‘he consideration oF He retvsactive e¥tadt of Hhe L atos \

When a new sub tantive rule o constirational Law contrals the outcome of :

G casethe constitatisn recz_u:'r{s state collateral review courfs +» 9(’(/{’ |

retveactive effect 4o that vrule. Teagues conelusion establish )'nzf He r?‘yroac“‘\'v;"}j
PR new_éubsfanjﬂ'(/e rules 15 hest understood as res "/ng upoh consh fuhanal premises. i
“That conshketisnal command 15y e afl Federal law hinding sn state courts. 1
[headide T ToF 136 5.CE 713 (acl6). Panendiv E , 1

TBeadnste E1sF 136 504 113 page 3 \The constitution requires subsfantive rule |

have retroachue effed regardless ¥ ohen @ canvichsn became Finals

[F?adnojre lo Jo¥ 13, 5, 113 paged & Sahsdantive rules set Forth (a”ego rical constiations)

Guarantees that place certain crimingl laws and pushishment alfbgether hesm
IRyend a staks powsr to impose, T+ Cllows that when a state e/nforces a,
proscriphish or penalty b arred by the constitution  +he resultng canvichion,
" enteace (5. by definition unlawtul,
T tneqdm'\'e 13 ] 136 5.}, 1158 page ‘A (o/!V)’(‘})'oh under an uncoﬂsﬂ'uﬁ'ma/ Law is ﬂO_‘s'
merzly erronecus\hut ['s ilfegal and vard.and cannat be a l-egal cadse oF
‘mprisonments THis trueiF no wrt o errer lies. the judgment may be
Finalyin the sense that there may he re means oF reversing Y. Herz the bed Yimr
has adequately preserfed Hhe Foueth Amendment vislahien with clear and pla/n error
and Yhere are sther conshitutiona) Vizlation that has sccured as dd Prosecetion
miscondact For intentionallyand Knswingly ase oF Perjury Feshman by D=t Sewell
n Ulslation oF Hie Fefihieners Miivand wam/ﬂg Ku’gh 5 6} the Texclode.Crim Froc. Ar}. 38, 2283 ()
(2).50e Angd Resendez Vs, States RB6 §id, 3. 4154k 330 and the Prosecatio in fn\')’or\a\\\/ and
Knowfnﬁ)\g 5(1&9 ressech Loithheld Excalpatory DVA evidence o3 the Pelitjoner's (<)) Phone
Suab Sr() at 14 aPaH‘ oY ¥y FuiFol the PoI50nuUS tree that was tested for a DV B
dentiHeatlon campar'sfon 1‘231L Yat 10as the Vebthoner's sofo detense inwhich The
STATE amd the Car®s tnferfereance Wit deknse (ounsel investicraton ofreguesTed Mshion
for {Aq‘omdaﬁ Fxamtnation oF DA evidence thakwas Tied A—Prs P oraoo] ‘gr? Denied by caarky
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th T the Laws are unconstitafional and void A convickon sesentonce imposed
invideton oF a subskantive vale (5 nst Just erraneous but (omLmr\/ 5 Law
atd~ asa resalh veld, Tf Blladsas a general principle that a court has

ho duﬂ\orﬁ'y b Ieave (h place a convichion or senfence that l'//oqu?j Q

Substantive reale regavds)eﬁ oF whether Yhe convichion or sentence hecame

Pinal hehore Hhe rale was annsunced ' ,
Ew&nojf’? fl"ﬂ 136 5.8 § TFa 5+o\+e may net Conj'f‘;h'hbnm”\/ fnsr’S)L that a prisoner

(e main in Jail on Tedzral habeas review it may net conshitufionally nsist sn +he

sam® result in its own pon’(ohW’c]‘Ya}’) pl’oo?fcy//’)j, Under the Supremac y < Jause

of ¥he constitution state collateral review courts have no grEG'fef' poler than
Federal habess courfs fo mandate thata prisoner, continue fo 5u frer Jor
a punishment barred blr the Cons hution, 5 a state collateral proceeding
is open 1o a claim csntrolled by Federal [awy+he S afe Csurd has a daty
to grant +he relieS that Federal Laws requires, Where stste collateral
FRVIRW procedin p?rm/w(' prisoners fo challenge the Jawtulness of therr
conSinement  states cannot refuse o give retroactive ePect fo a substantive
Constitabional right that defermines +he outcsme oF that challenge~ as i
s case athond heve vthat neede + be addressed by +hi's cotrts[peartid]
T adjudicating claims under (s collateral review procedaces a stafe may
net deny 4 con’rrof?ing right asserted under the (onsfifution \ a ssuming the claim
s are properly Presented in the case. Louistana dallows these hasrt
Supremacy Clause principles in its Paercénw’Cﬁom roceedings Yor challenging
o} the l?gaf)"}\/ of a Sentence or Convickion [LEAHRIG] 36 5.5 118 , Amendiy £
The “source of a new rule" Vs the constifution tself < what wae #he bethoner 15
actaally Yrying to Invoke 15 the “refroachively ePfect” of the newly announced
rights but cohether a vislation of that vight has occured prior fo the annauncement

- a¥95rh2 new rule will enkte the criminal’deYendant fo +he relie§ 5ou9h+\“5?4>

DGV\ ¥DYH\ VFA mmn?io'!'a \ 552 UIngéq\c?\r” 1 '85 SrC{d /639 \/57\L;EA-3€‘ I39 (3065/>-
The Unted STates Disfrict Court Jor the Western District oF Texas dshc w2 14-R-

as-( ¢l d. Appx Y34 3 Rel6 LS, App: Lex)s H5T1 Teremy Tysen Gevah Vs, (n ted
States) Rled on March 11,2606 . The Districd Csurt determmed that the search

s¥ Govan's Cell Phone vielated the Fourth Amendment and +he evidence
was obtamed (flegally, (641 Fed. Agpx. 436 ) athached Agpendiv—C

The Distnct Court afso neted tha'y althcugh Kiley was not decided ankil 5ix menths
ater Govan's phone was @searched \ [Riley Applied K’?#oam‘/ve&jk Govans
case under Davis Vs, United States, 564 (15,249, 1315.CHa417. 2430 (Aol)
(holding “Wewly announced rules oF constitubisnal Criminal procedare ‘must apply
! eﬁmac%’ve( y Y all cases\ STATE or Foderal | pend/nc] on direct review or not
\/24' ‘Fr'ha/ \ wa\ s excepﬁ’m?\ Gl F?ea,/‘}/)pm 43g). Aptpfend&ﬁ_g
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

W W#&mgw

.Date: M&V‘?Mﬁﬁ’ VJ )36(}7




