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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER PO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A
SUMMARY ORBER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED
BY FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURY’S LOCAL RULE 32.1.1,
WHEN CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY
MUST CITE EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WITH THE
NOTATION “SUMMARY ORDER”)., A PARTY CITING A SUMMARY ORDER MUST SERVE A
COPY OF I'T ON ANY PARTY NOT REPRESENTED BY COUNSEL. )

At a stated term of the United States Court of Appeals for the Second Circuit, held
at the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New
York, on the 21" day of August, two thousand seventeen,

PRESENT: PIERRE N. LEVAL,
REENA RAGGI,
RAYMOND J. LOHIER, JR.,
Circuit Judges.

UNITED STATES OF AMERICA,
' Appellee,

v, " No. 16-2851-cr

FIRKON JAMES, AKA “Rock,” AKA “Maurice
Patterson,” AKA “Mark James,” AKA “John Atking”
(Federal Prisoner: 20372-055),

Defendant-Appellant.
FOR APPELLANT: Edward S. Zas, Of Counsel, Federal Defenders
of New York, Inc., Appeals Burean, New York,
New York. :
FOR APPELLEE: Joseph J. Karaszewski, Assistant United States

Attorney, for James P. Kennedy, Jr., Acting
United States Attorney for the Western District
of New York, Buffalo, New York.
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Appeal from a final order of the United States District Court for the Western
District of New York (David G Larimer, Judge). '

UPON- DUE CONSTDiERATION, IT IS HEREBY ORDERED, ADIJUDGED,
AND DECREED that the final order entered on July 18, 2016, is AFFIRMED. |

Defendant Firkon James stands convicted of conspiracy to traffic in crack cocaine.
See 21 U.S.C. ‘ §§ 84_1(&)(1), 841(b)(1)_(A)(iii), 846, Originally sentenced to a
below-Guidelines 300-month prison terrﬁ, he here appealé ffom the order reducing that
sentenice to 292 months pursuant {0 18 U.S.C. § 3582(c)(2), arguing that the district court
incorrsctly determined that it opuld not reduce his scntenee further, Because the district
couri’s decision rested updn its inierpre’cation of § '3582(0)(2) aﬁd a related Sentencing
Guidelines policy statemcnt, see U.8.8.G. § 1BL.10, we review 1is determination de novo,
see United Stdtes v. Leonard, 844 F.3d 102, 1564)7 (2d Cir. 2016). In so. doing, we. |
aséume the parties’ familarity with the facts and record of prior proceedings, which we
reference only as necessary to explain our decision to affirfn.l | |

A convicted defendant is eligible for a sentence reduction if (1} he “has been
sentenced to a term of impri.sonment based on a sentencing raﬁge that has subsequently
been lowered,” and (2) “such a reduction is consistent with applicable policy statements
issued by the Sentencing Commission.” 18 U.S.C. § 3582(c)(2). One such policy

statement conditions reduction eligibility on “the guideline range applicable to that

! The government suggests that James’s notice of appeal was unfimely but does “not
object” to our review of the merits,  Appellee’s Br. 2 1n.2. Because the government has
thus waived any timeliness argument, and Fed. R. App. P. 4(b) is not jurisdictional, see .
United States v. Frias, 521 F.3d 229, 234 (2d Cir. 2008), we proceed to the merits,
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defendant ha[ving] subsequenﬂy been lowered as a result of an amendment to the
Guidelines M_ﬁnﬁal lsted in subsection (d).” U.\S.S.G. § 1B1.10¢a)(1).

. The ﬁérties do not here dispute that James was eligible fqr a sentence rcduction,
but they disagree as to the a\}ailablc extent of that redﬁction. In United States v.
'Leonard we hcid that a defendant’s “applicable” Guidelines range was “that determined
by the court as set forth in the GLudehnes, without regard to the parties’ agrcement [under
Fed. R, Crim. P. 11(c)(1XC)] to a different calculation, and before the exercise of any
depal'tu1;e or vatriance diécretion.” 844 F.3d at 113. . The district court’ determincd
James’s appiicable Guidelines range to be 324 to 405 months’ iﬁlprisonment based ona
total offense level of 36 and a criminal history category of V1, the latter dictated by
James'’s classification as a careet offendér pursuant to U,SLS.G. § 4B1.1. James’s
‘c‘areer-offen&er status did not inferrﬁ his offense level because the then-applicable base
offense level of 34, see US. S Q. § 2D1. 1(0)(3) (Nov. 2009) w1th two-level
enhancements for both weapon possession, see id. § 2D1 l(b)(l), and aggravating role
see id. § 3]3_1.1(0), yielded an adjusted offense level of 38, Which was higher than the
level 37 provided for a career offender, see id. § 4B1. 1(b).2 |

Arlnendme'nts lowering drug quentity base offense levels would have loﬁcred

James's adjusted offense level from 38 to at least 36, See U.S.S.G., Supp. w0 App. C.,

Amends. 782, 788 (Nov, 2014).> But the career-offender classification precluded the

2 A two-level credit for acceptance of responsibility then reduced James’s total offense
level to 36, See U.8.5.G. § 3EL:1(a). '

3 In the 2009 Gmdehnes -under which James was initially sentenced, the quantity of

3
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district  court from applying a bas¢ offense level lower than 37. See 1U.8.8.G.

. § 4B1.1(b)(I) (stating that offense level of 37 applies for offense with statatory maximum

of life ‘such_as 21 US.C. § 841(b)(1)(_A)(iii) where non-careerfoffender' offense level

would be Toss than 37). Thus, with application of acceptance credit, the net effect of the
offensé level rediction amendments in James’s case was a total offcnsé level of 35 rather
than the ini-tiaﬁy. calculated 36. That level, with"a criminal history categor}; of VI; o
yiclded a 2.'9z-to-365vmon\ﬂa Guidelines range.. Becanse USS.G. § IBLIO®)2)
instructs that sentence reduction under § 3582(c)(2) c;mnot betoa 'termlless' than the low

end of the amended Guidelines range, the district court correctly concluded that it could

. not reduce James’s sentence below 292 months.

In utging otherwise, James argues that his applicable Guidelines range was that
agreed to by the parties in his plea agreement: 262 to 327 months, derived from a total

offense level of 36 and a oriminal history éategow of IV. With the relevant reduction in

 that offense level, James riaintains that granting his § 3582(c){(2) motion would result in,

at most, a 210-to-262-month range, allowing the district court to sentence him to as low

as the mandatory minimum term of 240 months.  See U.S.8.G. § 5G1.1(cH2) Agaiﬁ,

drugs that he agreed in his plea agreement were involved in his ctiminal conduct, 500
grams to 1.5 kilograms of crack, was coterminous with the drug quantity necessary for a
base offense level of 34, See U.S.8.G. § 2DL1{)3) (Nov, 2009). In the 2014
Guidelines under which James moved for reduction in sentence, however, that
drug-quantity range had been separated into two different fanges. 280 to 840 grams of
crack produced a base offense level of 30, see id. § 2D1.1(c)(3) (Nov. 2014), while 840
grams to 2.8 kilograms of crack produced. a base offense level of 32, see id.
§ 2D1.1(c)(4). Accordingly, it is not clear whether James’s offense level would have
decreased by 2 or 4 levels. We aeed not here choose between these base levels,
however, because the carcer-offender classification automatically anchored that level at
37. Seeid § 4B1.1(b). '
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this argﬁment is foreclosed by United States v. Leonavd, 844 F.3d at 116 (identifying as
“applicable” -Guidelines range the one “calculated by the district court . l. . before it
accepted an | 11(0)(1)((1) agreemént” (émphasis in otiginal)).®  James recogniies as
much, but m‘gﬁes i‘hatl Leonard erred iﬁ 50 conclﬁdi_ng. This panel, howevef, is bound by
the Leonard :iiécision, which has not been overruled eifher by the Supreme Court or by
the Second Circuil sitting en banc. See Doscher v. Sea Port Grp. Sec., LLC, 832 F.3d
372, 378 (2d Cir, 2016).  Accordingly, James’s ch‘ailénge fails on the merits.

We have considéred James’s remaining 'cw;rguments and conclude that they are’

without merit. Accordingly, the order of the district court is AFFIRMED.

FOR THE COURT:
Catherine O Hagan Wolfe, Clerk of Court

4 To the extent James contends that Freeman v. United States, 564 U.S. 522 (20 1'1), and
United States v. Smith, 658 F.3d 608 (6th Cir. 2011), compel a contrary conclusion, those

- arguments were considered and rejected in Leonard, see 844 F.3d at 109, 114--16.

5
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AO 347 (Rev, 11/11) Order Regarding Motion for Senlence Reduction Pursnant to 18 U.S.C, § 3582(0)(2) Page | of 2 (Page 2 Not for Public Disclosure)

UNITED STATES DISTRICT COURT
far the

__ Western Districtof _ New York

United States of America

v. )
) CaseNo:  6:11-CR-06160-001 -
FIRKON JAMES DI ,
: | _ ) USMNo: 20372:035 o
Date of Original Judgment: 08/29/2013 ) '
Date of Previous Amended Judgment: - . "_) ProSe o
{Use Date of Last Amended Judgment if Any) Defendant s Attorney

ORDER REGARDING MOTION FOR SENTENCE REDUCTION
PURSUANT TO 18 U.8.C. § 3582(c}(2) |

Upon motion of (X the defendant [1]the Director of the Bureau of Prisons {1 the court under 18 U.8.C,
§ 3582(c)(2) for a reduction in the term of imprisonment imposed based on & guideline sentencing range that has
subsequently been lowered and made retroactive by the United States Sentencing Commission pursuant 10 23 us.cC.
§ 994(u), and having considered such motion, and taking into aceount the policy staternent set forth at USSG §1B1.10
and the sentencing factors set forth in 18 U.S.C. § 3553(a), to the extent that they are applicable, .

1T IS ORDERED that the motion is: : ' ‘
[IDENIED. [ GRANTED and the defendant’s previously imposed sentence of imprisonment fas refigcted in
the last Judgment issued) of 300 months s reduced to - . 2% wmonths

{Complete Parts ] and If of Puge 2 when motlon is grantéd)

Except as otherwise provided, all provisions of the judgment dated ___ 08/292013 _  shall remain in effect,

IT I8 SO ORDERED. %
Order Date: ~ “TAL XAy /‘f d 0 / é ‘ S
4 Judge's signatire
Effective Date: | ‘ ' _ David G. Larimer, United Statesli‘)isﬁr_ict Judge
(if different from order date) ’ Pn'mgd name and title
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FIRKON JAMES

Case 6:11-cr-06160-DGL-JWF Document 48 Filed 09/17/12 Page 1 of 17

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK.

UNITED STATES OF AMERICA,

-—V--
11-CR-6160L

a/k/a Roc

a/k/a Maurice Patterson
a/k/a Mark James

a/k/a John Atkins,

Defendant.

. PLEA AGREEMENT

The defendant, FIRKON JAMES, and the United States Attorney
for the Western District of New York (hereinaféér "the government®)
hereby enter into a plea agreement with the terms and conditions as

get out below.

T. THE PLEA AND POSSIBLE SENTENCE

L. The defendant agrees to plead ¢guilty to Count 1 of the

Indictment which charges a violation of Title 23, nited States

”Code, Section 846 {conspiracy to posseés with intent to distribute,

and to distribute, 280 grams or more of cocaine base} for which the

 winimuwm sentence is a term of imprisonment of 20 years, and the

maximum pessible sentence is a term of imprisomment of life, a fine

of $20,000,000, a mandatory $100 special assegsment and a term of
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supervised release of at least 10 years and up to life. The
defendant understands that the penalties set forth in this
paragraph are the minimum and maximan penalties that can be imposed

by the Court at seatencing.

2. The defendant will also admit the Forfeiture Allegation
of the Indictment which alleges that a firearm and ammunition are

subject to forfelture to the United States pursuant to Title 18,

‘United States Code,_Section 924 (d) and 3665, and Title 28, United

grates Code, Section 24861{c).

3. . The defendant understands that, prior to the entry of the
guilty plea, the government will £ils an information pursuant to
Title 21, United States Code, Section 851 alléging orie of the
defendant's prior drug felény convictions aé the basis for the
imposition of the enhanced penalties provided for in Title 21,
United States Code, Section 84l(b)(1)(Af ~ The defendant admits
that the. defendant has a prior drug felony conviction whzch

subjectsithe defendant to the enhanced penalties provided for in’

" Title 21, United States Code, Section 841(b ) (1) (B) .

4. The defendant understands that, 1f it is determined that
rhe defendant has violated any of the terms or conditions of

supervigsed releage, the defendant mway be required to serve in

08a
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prison all or part of the texm of supervised release, up to five

{5) years, without credit for time previously served on supervised

release.
IT. E;egg ENTS AND FACTUAL BASIS
5. The defendant understands the nature of the offense set

forth in Paragraph 1 of this agréement and understands that if this
case proceeded to trial, the government would be regquaired Lo prove

beyond a reascnable doubt the féilowing elementz of the crime:

Count 1 ~ 21 U.8.C., § 848

Fifsi, that an agreement existed between two or more persons
to commit a controlled substance felony cffense, Lo wit, to'pcssess
with_intent to distribute, and Qo diétribute, cocaine baée;

Second, that the defendant knew of the existence of the

agreement’;

Third, that the defendant intended to participate in the
unlawful agreement; and
.Founth, that at least 280 grams or more of a mixture ox

substance containing cocaine base wag reasonably foreseeahle to the

defendant as being within the scope ©f the agreement.

09a
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6.

FACTUAL BASIS

The defendant and the government agree to the following

facts, which form the basis for the entry of the plea of guilty

including relevant conduct:

7.

That between, in or about, January 2008, and in or

about September 10, 2010, the exact dates being
unknpown, in Monroe County, Western District of New

vork, and elsewhere, the defendant, FIRKON JAMES,

did knowingly, willfully and unlawfully gonspire
and agree with others, known and unknown, - to
possess with intent to distribute, and to
distribute, 280 grams or more of cocaine base, a
dchedule IT controlled substance. The defendant’s
involvement included, .among other things, the
manufacturing of cocaine base from cocaime, the
hreakdown and packaging of smaller quantities of
cocaine base tor resgale, and the direct
distribution of cocaine base to others. The

“defendant understood that the goal or aim of the

conspiracy he was involved in wag to unlawfully
gell cocaine base for profit. During the course of
the conspiracy, the defendant possessed a firearm.

Foxr purpbses of this plea agreement only, at zeaét_

500 grams but less than 1.5 kilograms of = mixture

and substance contaiming cocaine base is the amount

involved in the defendant’s relevant conduct

encompassed in Count 1 of the Indictment which

'could be readily proven by the government against

the defendant, .

IIT. SENTENCING GUIDELINES

The defendant understands thét the Court must congider

.

 but ig not bound by the Sentencing Cuidelines (Sentencing Reform

10a
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Act of 1984) (2009 Guidelines Manuall .

BASE QOFFENSE LEVEL

8. The Government and the defendant agree that Guidelines
§§ 201.1(a) (5) and 2D1.1(c){3) apply to the offense of conviction

and provides for a base offense level of 34. ' ‘

SPECIFIC OFFENSE CHARACIERISTICS.

U.8.8.6G. CHAPTER 2 ADJUSTMENTS

9. The government and the defendant agree that the following

gpecific offense characteristic does apply:

a. the two level 'increase' pursuant to Guidelines
§ 2D1.1(b) (1) (possession of dangerous weapon) .

U.8.8.G. CHAPTER 3 ADJUSTMENTS

"10. The government and the defendant agree that the'following

adjustment to the base offense level does apply:

a. The two (2) level upward adjustment of Guidelines
§ 3Bl.l{c) (aggravating role in offense}.
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ADJUSTED OFFENSE LEVEL
11. DBased on the foregoing, it is the understanding of the
government and the defendant that the adjusted offense level for

the offense of convicticn 1s 38.

ACCERTANCE OF RESPONSIBILITY

12. At sentencing, the government agrees not to oppose the
recommendation that the Court apply the two (2} level dJdownward

adjustment of Guidelines § 3EL.1(a) (acceptance of responsibility).
CRIMINAL HISTORY CATEGORY

13. It is the underétaﬁding of thé government and the
defendant ﬁhat the defeﬁdant‘s criminal history category is IV,
The defendant understands that if the defendant is sentenced fox,
or convicted of; any other charges prior to sentencing in this
action the‘defendant‘s criminal_historyicategory may increase. fhe
defendant understands that the defendant has no‘right to withdraw
the pleaiof guilty based on the Court’s determination of the

defendaﬂt{s criminal history category.

12a
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QUIDELINES' APPLICATION, CALCULATIONS AND IMPACT

14. It 1is the underntanding of the government ana ther
defendant that, with a total offénse level of 36 and a criminal
hlstory category of xv,.the defendant’'s sentencing range would be
a term of 1mprlsonment of 262 to 327 monthse, a flne of $20, 000 to
$20 000 600 and a permod of supervised release of L0 years
Noththstandlng thna, the d@fendant understands that at sent&ncing
the defendant is subject to the mlnlmum and maximum penaltaes gef

forth in Paragraph i of this agreement.

15, Notwithstanding the above calcnlations, it is the
agreement of the parties pursuant to  Rule 1iic) (1) (C) of the
Federal Rules of Criminal Procedure that the Court at the time of
sentence impose a 300 month term,of imprigonment as part of the
appropriate sentence in thig. case. 1f, after yeviewing the
presentenne report, the énurt rejects this agreement, the parﬁies‘
will be relieved of their other obligaﬁions-undex th@ agreement,
_the defendant shall then be afforded the opportunity to withdraw
the plea of gullty, and the government may move to vacate the
agreement. Tf the government moves to vacate the agreement, the
defendant's plea shall be deemed withdrawn. This agreement does
not affect the amount of a fine or the length and conditions of a .

term of supervised release that may be imposed by the Court at

13a
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gentencing.

16. The government and the defendant agree toO the Sentencing
'Gumdellneb calculations set forth in thisg agreement and nelther
party will advocate or recommend thé application of any other
Guideline, or move Lor any Guidelines departurs, ©r mdve for ox
recommend a sentence outside the Guldellnes axcapt as speC1flcally'
set forth in this agreement, A b;eéch of this paragraph by cne
party will relieve the other pérty of any agreements made in this
‘plea agreement wiﬁh‘ ‘regpect to .sentencing motions and
recommendations. A breach,qf this paragraﬁb,by the defendant shall
also relieve the government f;om any agraements to diSmissror not

pursue additional charges.

17. The.defendént'understahds that, except as set forth in
Paragraéh 15 above, the Court is not bound to accept any Sentencing
Guidelines célcu}ations and the defendant will not be entitled to.
withdraw the plea of guilty based on the sentence imposed by the

Court,
IV. STATUTE OF LIMITATIONS
18. In the event the defendant’s plea of guilty ig withdrawn,

or conviction vacated, eithexr pre- or post~sentence, by way of

~B-
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i

appeal, mption, post-conviction proceeding, collateral attack or

otherwise, the defendant agrees that any charges dismigsed pursuant

to this agreement ghall be automatically reinstated upen motion of

the government and further agrees not to assert the statute of

limitations as'a defense to any other criminal offense involving ox-

in any way related to the unlawful possession; manufacture or

distribution of controliled substances, or posgession of firearms,

which is not time barred as of the date of this agreement. This

waiver shall be effective for a period of six months following the

date upon which the withdrawal of the guilty plea or the vacating

of the conviction becomes final.

18.

reserved the right to;

& .

V. GOVERNMENT RIGHTS AND RESERVATIONS

The defendant understands that the government

H

provide to the Probation Office and the Court all
the information and evidence in its possegsion that

‘the government deems vrelevant concerning the

defendant's background, character and involvement
in’ the offenge  charged, the cilircumstances

surrounding the charge and the defendant's criminal
history;

respond at sentencing to any statements made by the
. defendant or on the defendant's behalf that are

incongistent with the information and evidence

“available to the government;

modi £y its position with respect to any sentencing

- recommendation or sentencing factor under the

Guidelines including criminal history category, in

-9-

hasg
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the event that subsequent to this agreement the
government receives previously unknown information,
inciluding conduct and statements by the defendant
subsequent to the agreement, regarding the
recommendation or factoxr; and ‘

d. advocate for a specific sentence including th
amount of a fine and the method of payment. :

20. The défendant 'agrees' that any"financial records and
information provided by the defendant to the Proﬁation Cffice,
befdre‘orlafter senten&ing, may be disclosed to thelUnited States
Attoxney's Oftice for use in the collection of any unpaid financial
obligétion.

21. Aﬁ sentencing, the chernment-wiil move to dismiass the

open counts of the fndictment in this action.

VI. APPEAL RIGHTS

2. The defendant understands that Title 18, United States

Code, Section 3742 affords a defendant a limited right to appeal

. the sentence imposed. The defendant, however, knowingly waives the

right to appeal and collaterally attack any compenent of a sentence

imposed by the Court which falls within or 1s less than the

sentencing range for imprisonment, a fine and supervised reléase

$

set forth in Section III, Paragraph 14, above, notwithstanding the

manner in which the Court determines the sentence. In the event oFf

10~
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‘an appeal of the defendant's sentence by the governmént, the
defendant reserves the right to argue the correctness of the

defendant's sentencea.

23. The defendant ﬁnderstands tﬁat by agreeing t§~ not
collaterally attack the sentence, the defendant is waiving the
rigﬁt to challenge the sentence in the event that in the future the
defendant becomes aware of previousiy unknown facts or a change in
the law which the défendént believes would justify a decieaée in

the defendant’s sentence.

24;‘:fhe government waives its right to aépeal any compﬁneﬁt
of a_séntence impose&vby the Court which falis within oxr is greaﬁe;
tﬁan the sentencing range f@r imprisonmént, & fine;and-supervié&d
velease set Fforth in  Section ILII, Paragraph 14, above,
notwithstanding the’ manner in which the Court determines the
gsentence. However, in the event of an appeal frém the defendant’s
séntence by the defendént, the governmeﬁt regerves its ?ight to

argue the correctness of the defendant's sentence.

VII. FORFEITURE PROVISIONS

25, As a condition of the plea, the defendant agrees not to
contest any forfeiture or abandonment proceeding that may' be
brought by the United States and'agrees to immediately forfeit all

-11-
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of the defendant's right, title and interest to any and all

property which are subject to forfeiture pursuant to Title 21,

United States Code, Section 881 which -are in the possession and

control of defendant or the defendant's nominees. That property

includes:

- i,

ii.

iid.

iv.

MOTOR VEHICLES:

One 2005 Jeep Grand Cherokee bearing VIN
1J4HRBB215C595887 seized on or about
September 10, 2010 and administratively
forfeited by the DEA on January 31, 2011.
The defendant further agrees that this
vehicle was properly forfeited pursuant
to Title 21, United States Code, Section
88l.

One 2003 BMW 330CTI bearing VIN

WBABNS3433PH02945 sgeized on or about
September 10, 2010 and administratively
forfeited by DEA on January 31, 2011. The
defendant further agrees that this vehicle
was property forfeited pursuant to Title

21, United States Code, Section 881.

One 2005 Nigsan 350% bearing VIN

JN1AZ34RE15M655272 seiged on oz  about
September 15, 2010 and adminiotratively
forfeited by the DEA on January 31, 2011,
The defendant further agreegs that this
vehicle was properly forfeited pursuant to
Title 21, United States Code, Section 881,

One 2003 Chevrolet Tahoe bearing VIN
1GNER1I3293R121617 seized on orxr about
September 10, 2010 and administratively
forfeited by the DEA on February 22, 2011.
The dafendant further agrees that this
vehicle was properly forfeited pursuant o
Title 21, United States Code, Section 881.

“lZw
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26. The defendant also agrees that the properties listed

above are propérly forfeitable to the United States pursuant to

Titlie 21,'Uni;ed Staﬁes Code, Sectian'sal, as the listed propertieé
represent Qraceeds or werel derived from, proceeds obtained,
directly ox indirectly, as a result of the offense of cénviction or
ﬁani1itated the offense of comviction. The defendant further
agrees. to. fully ésgist the government in the forfeiture of the
aforementioned property and to take whatéver Stepé'are necessary to

pass clear title to the United States, including, vut not limited

to surrender of title and execution of any documents necessary Lo

transfer the defendant’s interest in any of the above property to

the United States, as deemed necessary by the government,

29 . 7The  defendant agrees that  forfeiture of the

_aforementioned property as set forth in this agreement shall not be

deemed an alteration of the defendant's sentence. Forfeiture of
the defendant's property ghall not be treated as satisfaction of
any fine, restitution, cost of imprisonment, or any other penalty

the Court may impose upon the defendant in addition to forfeiture.

FIREARM AND AMMUNITION FORFEITURE

28. . The defendant acknowledges. that the defendant is the
owner of the firearm and ammunition described bhelow and agrees to
eriminally forfeit pursuant Lo Title 18, United States Code,

~13-
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Sections 924 (d) and 3665, and Title 28, United States Code, éection
2461(c), all of his right, title and interest in the fivearm and

ammunition described as follows:

&. one (i) Hi-Point 9Smm pilstol, bearing serial number
502110 seized on or about September 10, 2010 at
3230 Winton Road, Apartment A24, Rochester, New
York.

b, nine (8) rounds of 9mm ammunitiocn seized on or
about September 10, 2010 at 3230 Winton Road,
© Apartment A24, Rochester, New York.

c. six (6) rounds of 45 caliber ammunition seized on
" or about September 10, 2010 at 353 Wellington
Avenue, Rochester, New York. .

d. twelve {12) rounds of .35% caliber ammunition
seized on or about September 10, 2010 at 353
‘Wellington Avenue, Rochester, New York.

e, . elghteen {18) roumnds of 9%mm ammunition seized on

or about September 10, 2010 at 353 Wellington
Avenue, Rochestexy, New York.

29, After the acceptance of this Plea of Guilty, and pursuant
to Rule 32.2(b) {2) of the Federal Rules of Criminal Procedure, the

government will requést a Preliminary Ordexr of Forfeiture for the

Firearm and ammunition listed in parvagraph 28. The defendant
hereby waives any'right to notice of such Preliminary Order of
Forfeiture. The defendant further consents and agrees that the

Qrder of ?orfgitq;g shall become Final as to the defendant priocr to

sentencing and agrees that it shall be made part of the defendant’'s

sentence and included in the Judgment pursuant to Rule 32.2(b) (4)

-ld -
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of the Federal Rules of Criminal Procedure.

3¢, The defendant further agrees to tﬁerentry of oxders of
forfeitﬁre for the aforementioned property 'and waives ‘thé
requirements of Federal Rules of Criminal Procedure 32.2 énd.43(a}
regarding. notice of the‘forfeitu;e in the charging instrument,
announéement of the.forfeiture_at sentenéing,Vand,incorpoxatibn of
the forfeiture in the-jﬁdgment. Defendant.aﬁknowledges.that‘he
unde;sﬁands that the forfeiture of property isg part of thegsgntence'

that may bé imposed in this case and waives any failure byrthe

Ccourt to advise him of this, pursuant to Rule 21(b) (1) (J), at the

“time his guilty plea is accepted.

31. The defendant agrees that the'abovg;déscribedkproperty is
éiso subject to fbrfeituré and waives any and all sﬁatutory and
congtitutional wrights, inicinding but not limited to time
restrictions and notice provisions with respect to the final
disposition or forfeiture of thé above property. The defendant

Ffurther agre#es to the destruction of the firearm and ammunition

. described above.

-

VIII. TOTAL AGREEMENT AND AFFIRMATIONS
32. This plea agreement represents the total agreement

between the defendant, FIRKON JAMES, and the government. There are

~15-
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no promises made by anyone other than those contained in this
agreement, ‘This agreement supersedes any other priox agreements,
written or oral, entered into between the government and the

defendant.

WILLTAM J. HOCHUL, JR.
United States Attorney
Western District of New York .

v XM

ROBERT A. MARANSOLA
Assistant U.8.{ Attorney

Dated: September [#_, 2012

ACRKNOVLEDGMENT

T have read this agreement, which consists of 17 pages. T

have had a full opportunity te discuss this agreemént with my

‘attorney; Avik K. Ganguly, Bsg. I agree that it represents the

total agreement reached between myself and the govermment., No
promises or representaticns have been made to me othexr than what is
contained in this agreement. I understand all of the consegquences

of my plea of guilty. I fully agree with the contents of this

w6~
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agreement. I am gigning this agreement voluntarily and of my own

free will.
o -

e

FIRKON JAMES A/k/a Roc - AVIK K. GANGULY, ESO.
Defendant Attorney for the Defendant
Dated: September E 2, 2012 Dated: Septembexy _} 2, 2012

-1~
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(RHEREUPON, the defendant is present).

MR. MARANGOLA: Good morning, Your Henor.

THE COURT: Good morning, all, Mr; Oéthout.

: All‘right, the matter is on for sentencing today, a

sentencing the Court scheduled several months ago..

Mr. James pleaded guilty here almost a.year‘ago, on_
September 17th to Count 1 of the indictment, cohspiracy‘to-possess
with intent‘to.distribute and to distribute 280 grams or more of
cocalne base.

Because an 851 notice was filed alleging only one of
Mr. James' prior drug convictions, that increased the minimum
sentence to 20 years to life. |

The facts set forth in the plea agreement and in the
presentencé,report indicatelthat during a several year period,
January 2008 to September 2010, Mr. James conspired with others to
distribute quantities of cocaine base in e#cess of_ZSO'grams. |

The piea was suﬁmitted to me pﬁrsuant to Rule of
Evidencé {c) {1y (C) and although the 20-year sentence was the
minimum, the parties in the agreement agreed on a 300 month
sentence, that is, 25 féars. o _ o

The Court has reviewed tﬁe presentence report and the
plea agreeﬁent. And I have reéeived filings from you,

Mr. Oathout, objections to the presentence report and your’
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statement with respect to sentencing factors. This was filed on
August 26th, which we'll get to in a minute.

Looklng at the presentence report, the - based on the

‘drug quantlty and two adgustments — actually, three adjustments

that were agreed to by the parties, there was a two point
adiustment adversely affecting Mr. James because a weapon was
involved. That was agreed to iﬁ the plea agreement.

There was a two point adjustment adverse to Mﬁ. James
bacause of his aggravating role. That was agreed to in the plea
agreement.. | | |

And there was also a two point reduction favoring
Mr. James for acceptance of responsibility.

That resulted in a net offense level of 36 and -~ well,
undef the —-- were it not for Mr. James being deemad a career
offender, he would have a criminal history of IV and the offensé
level 36, and this was reflected in the‘piea agreement that, with
a cfiminal history category IV and an offense level 36, the range
of sentence under the guidelines would be 262 to 327. |

0f course, the agrged ﬁpon ll(c)(l)(C)‘senteﬁce is
within that guideline range.

| -‘Prqbation detarmined that based.on My, James'
éignificant priocr record and specifiéally the fact he has LWO
priox countable drug convictions,.one in 2003 and one in Cctober
of 2010,.both New York State felony drug convictions, that based‘

on that, under the Guideline Section 4Bl.1(b)'his criminal history
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jumps from IV to VI, which makes the guideline range jump to from
324 to 405 menths. | |

So the 300 month agreement under Rule 11({c) (1) (C), of
course, is well  less ‘than that guideline range of 324 to 405, and
is in.abéut the mid-range of the gulideline range_anticipated in
the ﬁresentence report, 262 to‘327. So I éoint that out.

' And, of course, thé underlyiﬁg issue here -— not the
undérlying issue, but one of the reasons why I think Mr. James
pleaded is that if he were convicted of this case ==~ on this.
Vindictment after trial, and the Government established his two’
prior drug convictions, as we've discussed_many times, Mr. James,'
would be facing a sentence of lifé without parole.

| 80, although the 300 ‘month sentence, of course, is
éubstantial, it is acﬁually helow the guideline range foundrby
Proﬁation, and it is af {he mid-range of what the guideline range
was deemed to be in the plea agreement.

So that's for the purpose of our ?ecord-here.

Mr. Oathout, you did file a statement here, which I've
referenced, indicating cértain things that.you and Mr. James wish
to raise. | ;

“The Court understands when wé laﬁt met Mr, James wanted
you féplaced, but the Court denied that request and the Court
certainly appreciates youxr continuing to adhere to your
obligations and to file what you believe is necessary on bshalf of

Mr. James,
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So I have your‘stétement, and we will go through it to a
degree. .The first objection you raise was to paragraph 74, which
I believe ﬁas been changed. There was a revised pfesentende
regport that was submitted August 27th, 2013, which didn't change
much}'but did make that change from a -- making a three point
calculation id a two point. 8o i‘think that's been resolved.

| Thg second objection related to paragraph 75 where
Mr. James obiects o béing'deemed a careér of fender, which
inéreased his criminal history from IV to VI. |

It is what it is. I see nd basié to change that
paragraph., I think Mr. James 1s a career qcffender, and éctually
as_I:pointéd out a minﬁte ago, the gui&elines under‘the careey
offender really have not affected Mr. James.

The Court is accepting ~- intends to accept the Rule
il(cé(l)(C) commitment oleOO months, which is like twb years at
the low end, below —-— le#s thaﬁ the guideline range called for by
the caree:roffender denomination,

| So Mr. James has benefitted from that, The Court has
essentially sentenced Mr. James within the range found by the plea
agreement . . So‘I make no change, but I note Rule 32 of the rules
also provide the Court doesn't have to make rulings on énything
that's not goihg to affect the sentence.

j This could be deemed to be one of those tbings; it's
not going to affect the Sgntence whether I determinerhe's a career

offender or not. He is a career offender, I make that finding,
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but i£ has little effect on Mr. James here.

| Well, I mean, the same thing, there's an cbjection to
paraéraph 85, which talks about just what we've been talking
about, that is, the guideline range. Mr. James wants Eo be
sentenced pursuant to the plea agreément. In essence, he is.

As I pointed out here a couple times, the séntencing
range is 306 months, not in the range of 324‘to 405, which it
could have been becausé tﬁat's éonsistantlwith being a career
dff@nder. |

| I think those are the only objections.

Mr. James requested that the Court not impose a fine,
and also requesﬁed that he be sentenced to a facility as close to
Mew York City as possible. I doh‘t have any objection to
recommending that. |

| So I think, Mr. Oathout,-I think I have covered the
obhjections that you raised in your filing. Tf there's something I
missed, let me know. . |

MR. OATHOUT: There's no other objections with respect to
that. I did want to note, my client's family had sent three
letters in. I was hoping to have .copies of those so I could
attach them té this. I did not receilve copiles.

My understanding is the Court may have a few létters;
one may be from a Geneva Mohammad, m& client's mothe?} another may
be froﬁ a Shamon James, which 1s my client's sister; a third may

be from a Karen Murray, in the courtroom today, who my client has
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a child with.
If the Court has those, I'm only asking the Court, which

I'm sure you already have, has reviewed those.

Beyond that, Your Honor, ‘I don't have any other

Jobjections to the PSR.

THE COURT: When were those sent? Becaﬁse I don’t think
I do have them.

MR. QATHOUT: They were befoﬁe I was on this matter,
Judge., I had_spokeﬁ with Ms. Murray. I don't have the exact
dates or times ﬁhat ény of these Iefters may have been sent, but I
think they were Jjust 1étters, obviously on my_client‘s behalf,
attemptinérto enlightéh the Court as to ihé positive aspects of
Mr. James.

If the Court does have them I would ask that you
{inatdible) . | |

| THE COURT: Well, there were letters received in the

courée of the proceedings over thé past year. I didn't recelve
any recently within the last week. But if it's ihe letters that
had been received previously, then ves. ‘

MR._OATHOUT: Thank you, Your Honor,

THE COURT: I always appreciaﬁa letters from Ffamily and
friends. In this'case, there is an agreed upon sénfence and T
think if T accept the plea, I'm bound to impose ﬁhé séntence that
was agreed to. S0 I will . acknowledge that.

But any other objections then that we haven't covered?
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MR, OATHQUT: No other obijections.

THE COURT: None. from the Government?

MR. MARANGOLA: No, Your Honor,

THE COURT: All right. Then I will find that the
guidelines undexr the plea agreement are Crimihal history IV,
offense level 36, guideliné range 262 to 327.

I agree with Probation that determined that Mr. James
was a careex offendér, which increased both his criminal histbfy
and the guideline range;

So even though this sentence is lower than that
guildeline range, 1 think'; 300 mbnth senteﬁca is sufficient here
and would not object -~ would not reject.the plea agreement
becaﬁse I think the sentence should be higher consistent with the
new guideline range and the career offender determination. |

"So I am prepared thén, as I say, to accept the Rule
11(c)(1}(C) commit%ent and impose the 300 month Sentéﬂce, which as
I saf again,“is lesser than what Probation belieyad the guideline
rang; called for, and will follow the arrangement, the plan and’
determination that the parties reached where the guideline rangé
provided for a 262 to 327 sent@nce,‘énd this one of 300.is within
that:range.

Before T formally announce, pronounce sentence,

Mr . Oéthout, I would give you the chance if you have anything
further to say. Your client alsc has the right to speak if he

wishes to do so. And the Government as well.
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So anything further, Mr. Oaﬁhout?

MR. OATHOUT: Just briefly, thank you for the
opportﬁnity I dld agaln want to note thaL my client does have
Karen Murray in the courtroom today He does have a child with
her. As I indicated in the objectlons, Your Honor, to the PSR
statement, my client does have six children. He is very concerned
for their well-being. He did accept responsmblllty for hls
actions, obviocusly, through the plea agreement. .

He is very concerned with the healtﬁ_and well-being éf
his cﬁildrén; Certainliy, Judge, it;s unfortﬁnate my ciient wiil
be senteﬁced to 25 yearé, but I am‘thankfgl that he will han an
bppoftunity to be released, have ah opportunity to take cére of
his éhildren, his loved ones as wéll. | .

As T 'did indicate, Judge, my client has asked that he be
sentenced to a facility closest to New York City. He does have
tﬁo ehildren down there; his mother lives there»as'weii. That's
certainly our reguest. |

And to thg extent that it'is available, Judge, and my
client would qualify for it, T would ask that the Court consider
allo@ing Iiim to'?artiCipaté in any drug or alcochol programs.
Again? hopefully, my clieht would be eligible for such programs.

Béyond that, Your Honor, I have nothing further.l Thank
you.

THE COURT: Thank you. ‘Mr. James, anything you wish to

say before the Court pronounces sentence?
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THE DEFENDANT: Yeah. I was represented 5y ineffective
assistance of counsel from November 30th, 2010 to Aﬁgust-ZQnd,
2012, |

And I was represented by ineffective asslstance of
counsel whilé entering this plea. I meén, come on; we have to
follé% rules in society and laws on the outside. Rules and laws
and proceduzes have to be folqued inside the courtroom.

and it wasﬁ't. I wasn't indicted on time. It just

' doesn t make sense to me to get all of thls time and I didn't kill

aﬁybody I mean, nobody -- only motion that was filed in my case
was o get my discovery. Irwasn;t reﬁresented right by.no lawyer,
ne lawyer that represented me whatsoever.

One motion within threé years, Come on, man. It
doesﬁ‘t make any sénse! I've had 146 daysenon—excludable time on
my case and no one stepped up to hHonor that in the court.

My complaint was never dismissed within 30 -- before my
indictment was filed. I keep saying the saﬁe thing over and over
agaln, but it's not belng acknowledged |

| The D.A. doesn T have no reason Why thoge days were
never counted toward the speedy trial ciock, which he never
answered beforé whén T challenged him the last time.

But now it‘s.just, you know, I guess i have no wins
here.. I mean,'no lawyer wanted to represent me and I accepted the
pled out of duress because he made it seem like ~-- Ganguly made it

seem like oh, yeah, your son's mother is gonna get arrested and
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you aon‘t want that fo happen. And think abeut your child, think
about your child; this and that. He's not gonna grow up with any
parents and thls, this, that and the thizd. rComé on, he iiterally
éoer&ed me into takiﬁg that plea. Come on.

And I can't challenge any new changes in the law with-‘
thét-plea? Come ©n, man. _Et doesn't ma&e any sense, man. Yet
somebody could escape Monroe County Jail and qeﬁ caugh£ with
co-defendants and everything and get the samé amount of time that
I get? People rape children and get siX months and 12 vears, 10
years probation. Come on, man. It dOesn’i make né sense.

1 did not kill anybody and I didn't hurt anybedy. And

{I'm one man and nobody else got arrested with me and I'm being

charged with conspiracy and 280 gramé. Thatks not even a part of
my case, |

The day  they arresﬁed me I didn't have anything on mé.
So they add a ext;a‘lOO grams to my case is == come on, it doesn't

make any sense. Yet I get time like I'm a killer arnd I get

charges that's been dismissed added onto my indictment.

THE COURT: Are you through?

THE DEFENDANT: Yéah, T'm done.

THE COURT: Thank you. Mr., Marangola, anything from the
Government's side? |

MR, MARANGOLA: No, thank you, Judge .

THE CQURT: All right. .The Court indicated it woﬁld

accept the Rule 11{¢) (1) (C) and impose the sentence of 300 months.
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It is a substaniial séntence,:to be sure.

We've discussed;issues about speedy trial and issues
relating to attorneys before. We*re not going fo gogovéz all of
that'excépt to note, once'agéin, that.Mr. James was represented by
five, six attorneys, many of them very experienced in this court,
who took different views as to the wisdom and the ﬁ:opriety of
motions that Mr. James felt should be filed. We've talked about
all of that.

This Court gave Mr. James the opportunity months ago if
he wanted to move to wiﬁhdraw his plea, he could do that. No
ﬁotion was made. HNo application'was made.

The consecquences, of course, could be significant. If
the Qoﬁ;t granted a motion to withdraw and the case wentlto trial,.
as I pecinted out numefous times, the risk faced to Mr. James if
convicted not 25 years, but life.

%0 for whéﬁaver reasen no applicatimn_was made by
Mr. Sames Pro se or Ey éounsei to withdraw thea plea; |

“ I know Mr. James'felt iheie were speedy trial
violations, but severél lawyers who reviewed it thought otherﬁisa.
| This case makes ne sense in many respects. 1 mean, what
doesn't make sense is here's someone who has actually four prior
feloﬁy drug convictions, two of them‘aren't countable under the
‘rules because they occurred years ago. |
But what doesn't make sense is this-pattern of selling

drugs back in '93, '97, 2003, 2010.

35a




10
11
12
13
14
15

16

17
18
19
20
21
22
23

24

13

So wﬁat's nappened here, Mr., James, is no one's fault
but your own. Yqu‘re here because you sold drggs repeatedly, you
were given chances. ‘You had relétively modest-senteﬁces before
and it didn't do any good.

Sc now you end up in federal court where the rules are
different than state court, ana that's the faét. Sq-thg senténcé
is as agreed to.

7 | When you pleaded we télkéd about at that time and since
then that part §f the basis of the plea was not to take the risk-
that should you be convicted, you féced the rest of your life
sitting ﬁn jail.

It is the =entence of thileourt after éccepting the
Rule 11 (c) (1} {(C) plea, T will commit the defénd&nt Firkoﬁ James . to
the Bﬁxeau of Prisons for:BOO months. |

You will gét credit by law for any time he has been in
custédy pending this sentence.

I will place him on supervised release once.he\is
released for a period of 10 yeafs.

While on that release, sir,,you're not to commit any new
crime, state or local: |

You can't possess a firearm,

You can't possess'ammunition.

You can't possess, use or distribute illegal drugs.

You must spbmit to random drug teéting while on

supervised release.
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'You must codperate in'the collection of a DNA éqmpie.
CIf the drug tests indicate positive tests, you must
engagé in dounseling and t;eatment_and-not‘leave ﬁhat program
uniess approved by the'Court. |
Yéu must also'submit to 2 search of your person,'your
body or your vehicle by probation officers:to make sure you;xe
| complying with the conditians'of‘supgrvised release. |
I don't know if -- T will recomﬁeﬁd that Mr. James serve

his sentence as close to the metropolitan New York City area as
poSsible. Tﬁatfs up to the Bureau of Prisons, of course.

| I direct that Mr. James pay a fine of $500. It's to be
paid out of any monies he earns or receives while incarcerated and
thereafter at the rate of at least 10% of his monthlj income.

I must impose a $100 special assessment, which I impose

tat this time.

T think there were counts to dismiss.

MR. MARANGOLA: There were, Your Honor. The Gcﬁerﬁment
would move to dismisé the remainingrcounts‘of_the indictﬁent and
would alés ask that the forfeiture provisions as set forth in the'
plea agreement are inc@rporated_into the judgment.‘-

THE COURT: All right, I'll grant both those requests.

That is the sentence. | |

.The Court’ is required to_adﬁise defendants. at thig point
of their limited right to appeal. In this case by virtue of. the

plea agreement, as is the-base in meost plea agreements, the
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defendant has given up br walved the right to appeal directly the
sentence and judgment hefe based on thatrparagraph of the plea
agreement,

| Mx. Cathout, if it does not appear by contract here, by
plea ‘agreement that your‘client has the right'to appeal, you
discuss that‘with'him and protect whatever interests you believe
he has. |

Mr., James, if your lawyer neglects or iefuses to file
the Notice of Appeal, tﬁe Court is»obligéted to direct the Clerk
of Couxi to file thét notice, which I will do.

I think the contract here, the plea agreemeht,prohibits
any appeal, but there are certain time restrictions and I leave it
tg.ydu and Mr. Oathout. And if I f@ceivé word that you wish the
Céurt to file a notice of appeai; I'1l do it

Anything élse?'

MR. MARANGOLA; No,_thank vou, Judge.

THE CQURT: That is the sentence of the Court. Thank
you. ‘ | |

(WHE?EUPON, the proceedings adjourned at 2:34 p.m.)

* w* *
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in accordanqe with 28, U.5.C., 7533{b), I certifyﬁthat
this is a true and correct record of proceadings froﬁ the official
electronic sound recording of the proceedings in the United States
District Court for the Western District of New Ybrk before the

Honorable David G. Larimer on august 29th, 2013.
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United States Sentencing Guidelines § 1B1.10 and
commentary (Nov. 1, 2014)

§}B1 10. Reduction in Term of Imprlsonment as a Result
of Amended Guideline Range
- {(Policy Statement)

(a) Authority.-—

(1) In_ General—In a case in which a defendant is serving
aterm of imprisonment, and the guideline range -
applicable to that defendant has subsequently been
lowered as a result of an amendment to the Guidelines
Manual listed in subsection (d) below, the court may -
reduce the defendant’s term of imprisonment as
provided by 18 U.S.C. § 3582(c)(2). As required by 18
U.S.C. § 3582(c)(2), any such reduction in the
defendant’s term of imprisonment shall be consistent
with this policy statement. :

(2) Exclusions.—A reduction in the defendant’s term of
imprisonment is not consistent with this policy
statement and therefore is not authorized under 18
U.8.C. § 3582(c)(2) if— |

_ (A) none of the amendments listed in subsection
(d) is applicable to the defendant; or '

- (B) an amendment listed in subsection (d) does
not have the effect of lowering the
defendant’s app].icabie guideﬁne range..

' (3) Limitation —Consistent with subsection (b},
proceedings under 18 U.S.C. § 3582(c)(2) and th1s
policy statement do not constitute a full resentencing
of the defendant.
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(b) Dete_rminatioﬁ of Reduction in Term of Imprisonment.—

(1) In General—In determining whether, and to what
extent, a reduction in the defendant’s term of
imprisonment under 18 U.S.C. § 3582(c)(2) and this
policy statement is warranted, the court shall
determine the amended guideline range that would
have been applicable to the defendant if the
amendment(s) to the guidelines listed in subsection
(d) had been in effect at the time the defendant was
sentenced. In making such determination, the court
shall substitute only the amendments listed in
subsection (d} for the corresponding guideline
provisions that were applied when the defendant was
sentenced and shall leave all other guideline
application decisions unaffected. .

(2) Limitation and Prohibition on Extent of Reduction.—

(A) Limitation.—Except as provided in subdivision (B),
the court shall not reduce the defendant’s term of
imprisonment under 18 U.8.C. § 3582(c)(2) and

- this policy statement to a-term that is less than the
minimum of the amended guideline range ]
determined under subdivision (1) of this
subsection.

 (B) Exception for Substantial Assistance —If the term
of imprisonment imposed was less than the term of
imprisonment provided by the guideline range
applicable to the defendant at the time of
sentencing pursuant to a government motion to
reflect the defendant’s substantial assistance to
authorities, a reduction comparably less than the
amended guideline range determined under
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subdivision (1) of this subsectmn may be
-appropriate.

(C) Prohibition.—In no event may the reduced term of
imprisonment be less than the term of
1mprlsonment the defendant has already served.

(¢) Cases Invelving Mandatory Minimum Sentences and
Substantial Assistance —If the case involves a
statutorily required minimum sentence and the court
had the authority to 1mpose a sentence below the
statutorily required minimum sentence pursuant toa
government motion to reflect the defendant’s substantial
assistance to authorities, then for purposes of this policy
statement the amended guideline range shall be
determined without regard to the operation of §5G1.1
(Sentencing on a Single Count of Conviction) and §5G1.2
(Sentencing on Multiple Counts of Conviction).

(d) Covered Amendments.—Amendments covered by this
policy statement are listed in Appendix C as follows: 126,
130, 156, 176, 269, 329, 341, 371, 379, 880, 433, 454, 461,
484, 488, 490, 499, 505, 506, 516, 591, 599, 606, 657, 702,

- 706 as amended by 711, 715, 750 (parts Aand C only)
- and 782 (sub;ect to subsection (e)(1)),

(e) Special Instruction.—

(1) The court shall not order a reduced term of
imprisonment based on Amendment 782 unless the
effective date of the court’s order is November 1,

2015, or later. - :
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- Commentary.

A;J;t)licdtion Notes:

1 Applwatwn of Subsection (@) —

(A EZLngLZLt:g —EZng,bslzty for conszdemtwn under 18 U.S.C. .
§ 3582(c)(2) is triggered only by an amendment listed in subsection
(d) that lowers the applicable guideline range (i.e., the guideline
range that corresponds to the offense level and crzmmal history
- category determined pursuant to §1B1.1(a), which is determined
before consideration of any departure provision in the GQuidelines -
Manual or any variance). Accordingly, a reduction in the
defendant’s term of imprisonment is not authorized under 18
U.S.C. § 3582(c)(2) and is not consistent with this policy statement
if* (i) none of the amendments listed in subsection (d) is applicable
to the defendant; or (i) an amendment listed in subsection (d)is
applicable to the defendant but the amendment does not have the
effect of lowering the defendant’s applicable guideline range
- because of the operation of another guideline or statutory provision
(e.g., a statutory mandatory minimum term of imprisonment).

(B) Factors for Conszdemtzon —

- (@ n C‘
shall conszder the factore set forth in 1 8 U.S. C $ 3553(@) in
determining: (I) whether a reduction in the defendant’s term of
" imprisonment is warranted; and (II) the extent of such '
reduction, but only within the limits described in subsection (b).

(it) Public Sefety Consideration.—The court shall consider the
nature and seriousness of the danger to any person or the
- community that may be posed by a reduction in the defendant’s
term of imprisonment in determining: (I) whether such a
reduction is warranted; and (II) the extent of such reduction,
but only within the limits described in subsection (b).
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(ii1) Post- Sentencmg Conduct —The court may conszder post-
sentencing conduct of the defendant that occurred ofter
imposition of the term of imprisonment in determining:

(I) whether a reduction in the defendant’s term of
imprisonment 18 warranted; and (I1) the extent of such
reductz,on, but onZy wzthm the limits described in subsectlon (b).

2. Apnlicatibn of Subsectio_n (b)(1).—In determmmg the amended ,
guideline range under subsection (b)(1), the court shall substitute only
the amendments listed in subsection (d) for the corresponding
guideline provisions that were applied when the defendant was.
sentenced. All other guideline application decisions remain unaffected.

3. Application of Subsection (b)(2).—Under subsection (b)(2), the
amended guideline range determined under subsection (b)(1) and the
term of imprisonment already served by the defendant.limit the extent
to which the court may reduce the defendant’s term of imprisonment
under 18 U.S.C. § 3582(c)(2) and this policy statement. Specifically,

" as provided in subsection (b)Y(2)(A), if the term of imprisonment |
imposed was within the guideline range applicable to the defendant
at the time of sentencing, the court may reduce the defendant’s term of
imprisonment to o term that is no less than the minimum term of
imprisonment provided by the amended guldelzne range determined
under subsection (b)(1). For example, in a case in which: (A) the
guideline range applicable to the defendant at the time of sentencing
was 70 to 87 months; (B) the term of imprisonment imposed was 70
months; and (C) the amended guideline range determined under
subsection. (b)(1) is 51 to 63 monihs, the court may reduce the
defendant’s term of imprisonment, but shall not reduce it to a term
less than 51 months. '

If the term of imprisonment meosed was outside the guzdelme range
applicable to the defendant at the time of sentencing, the limitation in
 subsection ( BI2)A) also applies. Thus, if the term of imprisonment
imposed in the example provided above was not a sentence of 70
months (within the guidelines range) but instead was a sentence of 56
months (constituting a downward departure or variance), the court
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| lLkeste may reduce the defendant’s term of imprisonment, but shall
not reduce it to « term less than 51 months.

Subsection (b)(2)(B) provides an exceptzon to this limitation, whzch
applies Lf the term of imprisonment imposed was less than the term of
imprisonment provided by the guideline range applicable to the
defendant at the time of sentencing pursuant to a government motion
to reflect the defendant’s substantial assistance to authorities. In such
a case, the court may reduce the defendant’s term, but the reductwn is
not limited by subsection (b)(2)(A) to the minimum of the amended
guideline range. Instead, as provided in subsection (6{(2)(B), the court
may, if appropriate, provide a reduction comparably less than the
amended guideline range. Thus, if the term of imprisonment imposed
in the example provided above was 56 months pursuant to o
government motion to reflect the defendant's substantial assistance to
authorities (representing a downward departure of 20 percent below
the minimum term of imprisonment provided by the guideline range
applicable to the defendant at the time of sentencing), o reduction to o
term of imprisonment of 41 months (representing a reduction of -
approximately 20 percent below the minimum term of imprisonment
provided, by the amended guideline range) would amount to a
-comparable reductzon and may be approprzate

The provisions authorizing such a government motion are $6K1.1
(Substantiol Assistance to Authorities) (quthorizing, upon governiment
motion, o downward departure based on the defendant’s substantial
assistance); 18 U.S.C. § 35563(¢) (authomzmg the court, upon
government motwn, to impose a sentence below a statutory minimum,
to reflect the defendant’s substantial assistance); and Fed. R. Crim. P.
35(b) (authorizing the court, upon government motion, to reduce o
sentence to reflect the defendant’s substantial assistance).

I no case, however shall the term of i imprisonment be reduced below
time served. See subsection (B)(2)(C). Subject to these limitations, the
sentencing court has the discretion to determine whether, and to
what extent, to reduce o term of imprisonment under this section.
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4. Application of Subsection (c).—As stated in subsection (c), if the case
involves a statutorily required minimum sentence and the court had
the authority to impose a sentence below the statutorily required
minimum sentence pursuont to a government motion to reflect the

 defendant’s substantial assistance to authorities, then for purpeses of
this policy statement ithe amended guideline range shall be
- determined without regard to the operation of $6G1.1 (Sentencmg on
“a Single Count of Conviction) and §5G1.2 (Sentencing on M. ulttple
Counts of C’onvzctzon) For example

(A) Defendant A is subject to @ mandatory minimum term of
imprisonment of 120 moniths. The original guideline range at the
time of sentencing was. 135 to 168 months, which is entirely
above the mandatory minimum, and the court imposed o
sentence of 101 months pursuant to a government motion to
reflect the defendant’s substantial assistance to authorities. The
court determines that the amended guideline range as calculated
on the Sentencing Table is 108 to 135 months. Ordinarily,
$§5G1.1 would operate to restrict the amended guideline range to

120'to 135 months, to reflect the mandatory minimum term of
imprisonment. For purposes of this policy statement, however,
the amended guideline range remains 108 to 135 months.

To the extent the court considers it appropriate to provide a
reduction comparably less than the amended guideline range
pursuant to subsection (b)(2XB), Defendant A’s original
sentence of 101 months amounted to a reduction of
approximately 25 percent below the minimum of the original
guideline range of 135 months. Therefore, an amended sentence
of 81 months (representing o reduction of approximately 25
percent below the minimum of the amended guideline range of
108 months) would amount to a comparable reduction and may
be appropriate. '

(B) Defendant B is subject to a mandatory minimum term of
imprisonment of 120 months. The origirial guideline range at
the'time of sentencing (as calculated on the Sentencing Table)
was 108 to 135 months, which was restricted by operation of
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$5G1.1 to a range of 120 to 135 months. See §5§G1.1(c)(2). The
court imposed a sentence of 90 months pursuent to a
government motion to reflect the defendant’s substantial
assistance to authorities. The court determines that the
amended guideline range as calculated on the Sentencing Table
is 87 to 108 months. Ordinarily, $5G1.1 would operate to

- restrict the amended guideline range to precisely 120 months,
to reflect the mandatory minimum term of imprisonment. See.
§5G1.1(b). For purposes of this policy statement, however, the
amended guideline range is considered to be 87 to 108 months
(i.e,, unrestricted by opemtzon of $5G1.1 o;nd the statutory .
minimurn of 120 months).

To the extent the court considers it appropriate to provide «
reduction comparably less than the amended guideline range
pursuant to subsection (b)(2)(B), Defendant B’s original
sentence of 90 months amounted to a reduction of
approximately 25 percent below the original guideline range of
120 months. Therefore, an amended sentence of 65 months

( representing a reduction of approximately 25 percent below
the minimum. of the amended guideline range of 87 months)
would amount to a comparable reduction and may be
appropnate :

5 Application to Amendment 750 (Part9 A and C Only).—As specified in
subsection (d), the parts of Amendment 750 that are covered by this
policy statement are Parts A and C only. Part A amended the Drug
Quantity Table in $§2D1.1 for crack cocaine and made related
revisions to the Drug Equivalency Tables in the Commentary to
$2D1.1 (see §2D1.1, comment. (n.8)). Part C deleted the cross reference
in $2D2.1(b) under which an offender who possessed more than 5
grams of crack cocaine was sentenced under §2D1.1,

6. Application to Amendment 782.—As specified in subsection (d) and
(e)(1), Amendment 782 (generally revising the Drug Quantity Table
-and chemical quantity tables across drug and chemical types) is
covered by this policy statement only in cases in which the order-
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reducing the defendant’s term of memsonment has an effective date of
November 1, 2015, or later.

A redu’ction based on retroactive application of Amendment 782 that
does not comply with the requirement that the order take effect on _
November 1, 2015, or later is not consistent with this policy statement -

and therefore is not authorized under 18 U.S.C. § 3582(c)(2).

- Subsection (e)(1) does not preclude the court from conductmg
sentence reduction proceedings and entering orders under 18 U.S. C.
§ 3582(c)(2) and this policy statement before November 1, 2015,

- provided that any order reducing the defendant’s term of
imprisonment has an effective date of November 1, 2015, or later.

7. Supervised Release.m—-

(A) EchuSLon Relcufz,irz,aT to Revoca:twn —Only a term of mensanment
‘imposed as part of the original sentence is authorized to be
reduced under this section. This section does not quthorize a
reduction in the term of imprisonment imposed upon revocation
of supervised release. :

' (B) Modification Relating to Early Termmataon —If the prohibition
in subsection (b)(2)(C) relating to time already served precludes o
reduction in the term of imprisonment to the extent the court
determines otherwise would have been appropriate as a result of

the amended guideline range determined under subsection (b)(1),
the court may consider any such reduction that it was unable to
grant in connection with any motion for early termination of a
term of supervised release under 18 U.S.C. § 3588(@)( 1). FHowever,
the foct that a defendant may have served a longer term of
mensonment than the court determines would have been
appropriate in view of the amended guideline range determined

“under subsection (b)(1) shall not, without more, provide a basis
for early termination of supervised release. Rather, the court
should take into account the totality of circumstances relevant to
a decision to terminate supervised release, including the term of
supervised release that would have been appropriate in
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connection with.a sentence under the amended guideline range
determined under subsection (b)(1).

8. Use of Policy Statement in Effect on Date of Reduction.—Consistent
with subsection (o) of §1B1.11 (Use of Guidelines Manual in Effect on
" Date of Sentencing), the court shall use the version of this policy
statement that is in effect on the date on which the court reduces the
defendant’s term of imprisonment as provided by 18 U. S C.
$ 3582(c)(2). -

Background: Section, 3582(c)(2) of Title 18, United States Code,
provides: ‘TI]n the case of a defendant who has been sentenced to a term
of imprisonment based on a sentencing range that has subsequently been
lowered by the Sentencing Commission pursuant to 28 U.S.C. § 994(0),
upon motion of the defendant or the Director of the Bureau of Prisons, or
on tts own motion, the court may reduce the term of imprisonment, after
considering the factors set forth in section 3553(a) to the extent that they
are applicable, if such o reduction is consistent with applzcable policy
statements issued by the Sentencing Commission.”

This policy statement provides guidance and limitations for a court
when considering a motion under 18 U.S.C. § 3582(c)(2) and implements
28 U.S.C. §:994(u), which provides: “If the Commission reduces the term
of imprisonment recornmended in the guidelines applicable to o™
particular offense or category of offenses, it shall specify in what -

circumstances and by what amount the sentences of prisoners serving
terms of imprisonment for the offense may be reduced.” The Supreme
Court has concluded that proceedings under section 3582(c)(2) are not
governed by United States v. Booker, 543 U.S. 220 (2005), and this
policy statement remains binding on courts in such proceedings. See
Dillon v. United States, 560 U.S. 817_ (2010).

Among the factors considered by the Comumnission in selecting the
amendments included in subsection (d) were the purpose of the
amendment, the magnitude of the change in the guideline range made by
the amendment, and the difficulty of applying the amendment
retroactively to determine an amended guideline range under subsection

(b)(1).
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The listing of an amendment in subsection (d) reflects policy
determinations by the Commission that a reduced guideline range is
sufficient 1o achieve the purposes of sentencing and that, in the sound
discretion of the court, a reduction in the term of imprisonment may be
appropriate for previously sentenced, qualified defendants. The
authorization of such o discretionary reduction does not otherwise affect.
the lawfulness of a previously imposed sentence, does not authorize o
reduction in any other component of the sentence, and does not entitle a
defendant to a reduced term of imprisonment as a matter of right.

The Commission has not included in this policy statement
amendments that generally reduce the maximum of the guideline range
by less than six months, This criterion is in accord with the legislative '
history of 28 U.S.C. § 994(u) (formerly § 994(t)), which states: ‘It should
- be noted that the Commitiee does not expect that the Commission will
recommend adjusting existing sentences under the provision when
guidelines are simply refined in o way that might cause isolated .
~ instances of exzstmg sentences folling above the old guidelines™ or when
there is only @ minor downward adjustment in the guidelines. The
Committee does not believe the courts should be burdened with
adjustments in these cases.” S. Rep. 225, 98th Cong., 1st Sess. 180
(1 983)

*So in omgmal Probably should be “to fall above the amended
guidelines”. : -

Historical Note: Effective November 1, 1989 (see Appendix C,
amendment 306). Amended effective November 1, 1990 (see Appendix
C, amendment 360); November 1, 1991 (see Appendix C, amendment
423); November 1, 1992 (see Appendix C, amendment 469); November
1, 1998 (see Appendix C, amendment 502); November 1, 1994 (see
Appendix C, amendment 504); November 1, 1995 (see Appendix C,
amendment 536); November 1, 1997 (see Appendix C, amendment 548);
November 1, 2000 {sce Appendix C, amendment 607); November 5, 2003
(see Appendix C, amendment 662); November 1, 2007 (see Appendlx C,
amendment 710); March 3, 2008 (gee Appendix C, amendments 712 and
713); May 1, 2008 {gee App@ndm C, amendment 716); November 1, 2011
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(see Appendix C, amendment 759); November 1, 2012 (%ée Appendix C,
amendment 770) November 1, 2014 (gee Appendlx C, amendments 780,
788, and 789).
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