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UNITED STATES COURT OF APPEALS AUG 17 2017
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
UNITED STATES OF AMERICA, No. 15-30243
Plaintiff-Appellee, D.C. No. 9:05-cr-00041-DWM
Y.
MEMORANDUM®
CHAD ALAN CREWS, ak.a. Chedda,
Defendant-Appellant.

Appeal from the United States District Court
for the District of Montana

Donald W. Molloy, District Judge, Presiding
Submitted August 9, 2017"

Before: SCHROEDER, TASHIMA, and M. SMITH, Circuit Judges.

Chad Alan Crews appeals from the district court’s order denying his motion
for a sentence reduction under 18 U.S.C. § 3582(c)(2). We have jurisdiction under
28 U.S.C. § 1291, and we affirm.

Crews contends that he is entitled to a sentence reduction under Amendment

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

*ok

The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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782 to the Sentencing Guidelines. We review de novo whether a district court had
authority to modify a sentence under section 3582(c)(2). See United States v.
Leniear, 574 F.3d 668, 672 (9th Cir. 2009). The record makes clear that the
district court imposed Crews’s sentence, and later reduced Crews’s sentence under
Federal Rule of Criminal Procedure 35(b), for reasons unrelated to the guideline
range lowered by Amendment 782. Crews is, therefore, ineligible for a sentence
reduction because his sentence was not “based on a sentencing range that has
subsequently been lowered by the Sentencing Commission.” 18 U.S.C.
§ 3582(¢c)(2); United States v. Rodriguez-Soriano, 855 F.3d 1040, 1045-46 (9th
Cir. 2017).

Crews’s motion to file the briefs and excerpts of record under seal is
granted. The Clerk shall maintain the opening and answering briefs, both volumes
of the excerpts of record, and the motion to seal itself under seal.

AFFIRMED.
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FILED

IN THE UNITED STATES DISTRICT COURT AUG 19 2015
FOR THE DISTRICT OF MONTANA .
MISSOULA DIVISION it o e Gt
Missoula
UNITED STATES OF AMERICA, CR 0541-M-DWM-2
Plaintiff,
ORDER
Vs.
CHAD ALAN CREWS,
Defendant.

On July 31, 2015, Defendant Chad Alan Crews moved for sentence
reduction pursuant to 18 U.S.C. § 3582(c)(2) and Amendment 782. (Doc. 145.)
Because the defendant is not eligible for the reduction, his request is denied.

On June 16, 2006, the defendant was sentenced to the applicable mandatory
minimum sentence of 240 months for conspiracy to possess methamphetamine
with intent to distribute. (Judg., Doc. 83.) After sentencing, the government filed
a Rule 35 motion requesting the defendant receive a reduction of 12 months for
the substantial assistance he provided. (Doc. 135.) The Court granted the
government’s motion. (Doc. 138.) On January 7, 2011, an Amended Judgment

form was entered sentencing the defendant to 228 moths, 12 months below the
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original sentence of 240 months. (Doc. 140.)

To be eligible for a reduction under Amendment 782, the imposed term of
imprisonment must be “based on” a sentencing range that has been subsequently
lowered. 18 U.S.C. § 3582(c)(2). The controlling authority on whether a sentence
is “based on” a sentencing range that has been subsequently lowered is Freeman v.
United States, ___ U.S. __, 131 S. Ct. 2685 (2011), a case addressing Rule
11(c)(1)(C) plea agreements decided by a four-justice plurality and Justice
Sotomayor, concurring in the judgment. Because the Ninth Circuit follows Justice
Sotomayor’s concurring opinion, United States v. Davis, 776 F.3d 1088, 1091 (9th
Cir. 2015); United States v. Austin, 676 F.3d 924, 927-28 (9th Cir. 2012), the
defendant’s reliance on the plurality’s reasoning is not persuasive. According to
Justice Sotomayor, “in applying § 3582(c)(2) a court must discern the foundation
for the term of imprisonment imposed by the sentencing judge” in order to
determine whether the sentence was “based on” a sentencing range. Freeman, 131
S. Ct. at 2695 (Sotomayor, J., concurring). Where the sentencing range did not
“serve[] as the basis or foundation for the term of imprisonment,” the threshold
requirement of § 3582(c)(2) is not met. Id.

Contrary to the defendant’s argument, Justice Sotomayor’s reasoning is

consistent with the earlier and on-point Ninth Circuit case, United States v.
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Jackson, 577 F.3d 1032, 1035 (Sth Cir. 2009).! In Jackson, the defendant was
subject to a statutory mandatory minimum, but the district court granted the
government’s motion to depart from the guidelines and imposed a sentence less
than the mandatory minimum pursuant to USSG §5K1.1 and 18 U.S.C. § 3553(e).
577 F.3d at 1033. The defendant received a sentence that was below the
mandatory minimum but above the guidelines sentencing range. Id. At the
sentencing hearing, the court began its determination at the mandatory minimum,
not the guidelines sentencing range. Id. at 1035. Accordingly, the Ninth Circuit
held that “a defendant in this circumstance is ineligible for a sentence reduction
under § 3582(c)(2), despite any subsequent reductions in the guideline ranges.”
Id. at 1034. The situation here is similar.

Here, the drug guideline range did not serve as a foundation for either the
defendant’s original sentence or the sentence imposed following the government’s
Rule 35 motion. At sentencing, the Court repeatedly stated a sentence of 240
months was required by statute. (Sntg. Tr., Doc. 103-1 at 17, 19, 20, 21.) Despite

the Court’s statements that it would have given a lower sentence if it had the

! The defendant attempts to rely on the reasoning of In re Sealed Case, 722 F.3d

361, 369 (D.C. Cir. 2013), to argue that Jackson has been overruled by Freeman. However, that
reasoning provides little guidance here as the D.C. Circuit follows the plurality opinion from
Freeman, United States v. Epps, 707 F.3d 337, 351 (D.C. Cir. 2013), while the Ninth Circuit
follows Justice Sotomayor’s concurrence, Austin, 676 F.3d at 927-28. Jackson has not been
overruled. See Miller v. Gammie, 335 F.3d 889, 900 (9th Cir. 2003) (en banc).

3
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discretion, (id. at 18.), the defendant was sentenced based on the statutorily-
required 240 months. Similar to the Rule 11(c)(1)(C) agreement addressed in
Freeman, that mandatory minimum sentence was binding on the Court. The
sentence imposed was not “based on” the drug guidelines.

A second opportunity for the sentence to be “based on” the guideline range
potentially arose when the government filed its Rule 35 motion. However, other
than to note the defendant’s advisory guideline range, that motion makes no
reference to the drug guideline range and bases its 12-month recommendation
solely on the assistance provided. (Doc. 135.) In granting the motion, the Court
provided no further reflection on the applicable drug guideline range. (Doc. 138.)
That amended sentence was therefore purely based on the substantial assistance
provided, not the defendant’s drug guideline range. Accordingly, the defendant is
not eligible for reduction because neither sentence imposed was “based on” the
subsequently amended drug guideline range.” See Freeman, 131 S. Ct. at 2695
(Sotomayor, J., concurring).

Accordingly, IT IS ORDERED that the defendant’s motion (Doc. 145) is

2 The Chief Judge of this District advised the undersigned that in four similar cases

the Montana United States Attorney’s Office “conceded error” in the pending appeals. This issue
needs to be resolved by the Circuit. See United States v. Davis,  F.3d _ , 2015 WL 4663640
(9th Cir. Aug. 6, 2015) (ordering the case be reheard en banc). It is mistaken to simplistically
concede a legal issue involving this complex question.

4
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DENIED. That denial is reflected in the judgment entered contemporaneously
with this Order.
Dated this [_q /ay of August, 2015.
Wl -
Donald W. Milloy, District Judge
United States I}istrict Court
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21 U.S.C. §841(a)(1)
(a) Unlawful acts

Except as authorized by this subchapter, it shall be unlawful for
any person knowingly or intentionally —

(1) to manufacture, distribute, or dispense, or possess with
intent to manufacture, distribute, or dispense, a controlled
substance;

21 U.S.C. §841(b)(1)(A)
(b) Penalties

Except as otherwise provided in section 849, 859, 860, or 861 of this
title, any person who violates subsection (a) of this section shall be
sentenced as follows:

If any person commits a violation of this subparagraph or of section 849,
859, 860, or 861 of this title after two or more prior convictions for a
felony drug offense have become final, such person shall be sentenced
to a mandatory term of life imprisonment without release and fined in
accordance with the preceding sentence.

18 U.S.C. §3582(c)(1)(B) and (2):
(c) Modification of an imposed term of imprisonment.— The court
may not modify a term of imprisonment once it has been imposed

except that—

(1) 1in any case—
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(B) the court may modify an imposed term of
imprisonment to the extent otherwise expressly
permitted by statute or by Rule 35 of the Federal
Rules of Criminal Procedure; and

(2) inthe case ofa defendant who has been sentenced to a term
of imprisonment based on a sentencing range that has
subsequently been lowered by the Sentencing Commission
pursuant to 28 U.S.C. 994(0), upon motion of the
defendant or the Director of the Bureau of Prisons, or on its
own motion, the court may reduce the term of
imprisonment, after considering the factors set forth in
section 3553(a) to the extent that they are applicable, if
such a reduction is consistent with applicable policy
statements issued by the Sentencing Commission.

18 U.S.C. §3553(¢)

(¢) Limited authority to impose a sentence below a statutory
minimum.— Upon motion of the Government, the court shall have
the authority to impose a sentence below a level established by
statute as a minimum sentence so as to reflect a defendant's
substantial assistance in the investigation or prosecution of
another person who has committed an offense. Such sentence
shall be imposed in accordance with the guidelines and policy
statements issued by the Sentencing Commission pursuant to
section 994 of title 28, United States Code.

28 U.S.C. §994(a)(2)(C), (o) and (u)

(a) The Commission, by affirmative vote of at least four members of
the Commission, and pursuant to its rules and regulations and
consistent with all pertinent provisions of any Federal statute
shall promulgate and distribute to all courts of the United States
and to the United States Probation System—
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(0)

(w)

(2) general policy statements regarding application of the
guidelines or any other aspect of sentencing or sentence
implementation that in the view of the Commission would
further the purposes set forth in section 3553(a)(2) of title
18, United States Code, including the appropriate use of—

(C) the sentence modification provisions set forth in
sections 3563(c), 3564, 3573, and 3582(c) of title
18;

The Commission periodically shall review and revise, in
consideration of comments and data coming to its attention, the
guidelines promulgated pursuant to the provisions ofthis section.
In fulfilling its duties and in exercising its powers, the
Commission shall consult with authorities on, and individual and
institutional representatives of, various aspects of the Federal
criminal justice system. The United States Probation System, the
Bureau of Prisons, the Judicial Conference of the United States,
the Criminal Division of the United States Department of Justice,
and a representative of the Federal Public Defenders shall submit
to the Commission any observations, comments, or questions
pertinent to the work of the Commission whenever they believe
such communication would be useful, and shall, at least annually,
submit to the Commission a written report commenting on the
operation of the Commission's guidelines, suggesting changes in
the guidelines that appear to be warranted, and otherwise
assessing the Commission's work.

If the Commission reduces the term of imprisonment
recommended in the guidelines applicable to a particular offense
or category of offenses, it shall specify in what circumstances and
by what amount the sentences of prisoners serving terms of
imprisonment for the offense may be reduced.
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(1) USSG 1B1.10 (Effective November 1, 2014)

§ 1B1.10. Reduction in Term of Imprisonment as a Result of
Amended Guideline Range (Policy Statement)

(a)  Authority.—

(1) In General.— In a case in which a defendant is serving a
term of imprisonment, and the guideline range applicable
to that defendant has subsequently been lowered as a result
of an amendment to the Guidelines Manual listed in
subsection (d) below, the court may reduce the defendant's
term of imprisonment as provided by 18 U.S.C.
§3582(c)(2). As required by 18 U.S.C. §3582(c)(2), any
such reduction in the defendant's term of imprisonment
shall be consistent with this policy statement.

(2) Exclusions.— A reduction in the defendant's term of
imprisonment is not consistent with this policy statement
and therefore is not authorized under 18 U.S.C.
§3582(c)(2) if-

(A) None of the amendments listed in subsection (d) is
applicable to the defendant; or

(B) Anamendment listed in subsection (d) does not have
the effect of lowering the defendant's applicable
guideline range.

(3) Limitation.— Consistent with subsection (b), proceedings

under 18 U.S.C. § 3582(c)(2) and this policy statement do
not constitute a full resentencing of the defendant.
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(b)  Determination of Reduction in Term of Imprisonment.—

(1)  In General.— In determining whether, and to what extent, a
reduction in the defendant's term of imprisonment under 18
U.S.C. §3582(c)(2) and this policy statement is warranted,
the court shall determine the amended guideline range that
would have been applicable to the defendant if the
amendment(s) to the guidelines listed in subsection (d) had
been in effect at the time the defendant was sentenced. In
making such determination, the court shall substitute only
the amendments listed in subsection (d) for the
corresponding guideline provisions that were applied when
the defendant was sentenced and shall leave all other
guideline application decisions unaffected.

(2) Limitation and Prohibition on Extent of Reduction.—

(A) Limitation.— Except as provided in subdivision (B),
the court shall not reduce the defendant's term of
imprisonment under 18 U.S.C. § 3582(c)(2) and this
policy statement to a term that is less than the
minimum of the amended guideline range
determined under subdivision (1) of this subsection.

(B) Exception for Substantial Assistance.— Ifthe term of
imprisonment imposed was less than the term of
imprisonment provided by the guideline range
applicable to the defendant at the time of sentencing
pursuant to a government motion to reflect the
defendant's substantial assistance to authorities, a
reduction comparably less than the amended
guideline range determined under subdivision (1) of
this subsection may be appropriate.

(C) Prohibition.— In no event may the reduced term of

imprisonment be less than the term of imprisonment
the defendant has already served.
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(c) CasesInvolving Mandatory Minimum Sentences and Substantial
Assistance.— If the case involves a statutorily required minimum
sentence and the court had the authority to impose a sentence
below the statutorily required minimum sentence pursuant to a
government motion to reflect the defendant’s substantial
assistance to authorities, then for purposes of this policy
statement the amended guideline range shall be determined
without regard to the operation of §5G1.1 (Sentencing on a Single
Count of Conviction) and §5G1.2 (Sentencing on Multiple
Counts of Conviction).

(d) Covered Amendments.— Amendments covered by this policy
statement are listed in Appendix C as follows: 126, 130, 156, 176,
269,329, 341,371,379, 380,433,454, 461, 484, 488, 490, 499,
505, 506, 516, 591, 599, 606, 657, 702, 706 as amended by 711,
715, 750 (parts A and C only), and 782 (subject to subsection

(e)(1)).

(e)  Special Instruction.—

(1)  The court shall not order a reduced term of imprisonment
based on Amendment 782 unless the effective date of the
court's order is November 1, 2015, or later.

USSG §5G1.1
§ 5G1.1.  Sentencing on a Single Count of Conviction
(a)  Where the statutorily authorized maximum sentence is less than
the minimum of the applicable guideline range, the statutorily
authorized maximum sentence shall be the guideline sentence.
(b)  Where a statutorily required minimum sentence is greater than the

maximum of the applicable guideline range, the statutorily
required minimum sentence shall be the guideline sentence.
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(¢) In any other case, the sentence may be imposed at any point
within the applicable guideline range, provided that the sentence—

(1) 1is not greater than the statutorily authorized maximum
sentence, and

(2) 1isnotless than any statutorily required minimum sentence.
USSG §5G1.2
§ 5G1.2.  Sentencing on Multiple Counts of Conviction

(a)  Except as provided in subsection (e), the sentence to be imposed
on a count for which the statute (1) specifies a term of
imprisonment to be imposed; and (2) requires that such term of
imprisonment be imposed to run consecutively to any other term
of imprisonment, shall be determined by that statute and imposed
independently.

(b) For all counts not covered by subsection (a), the court shall
determine the total punishment and shall impose that total
punishment on each such count, except to the extent otherwise
required by law.

(¢) If the sentence imposed on the count carrying the highest
statutory maximum is adequate to achieve the total punishment,
then the sentences on all counts shall run concurrently, except to
the extent otherwise required by law.

(d) If the sentence imposed on the count carrying the highest
statutory maximum is less than the total punishment, then the
sentence imposed on one or more of the other counts shall run
consecutively, but only to the extent necessary to produce a
combined sentence equal to the total punishment. In all other
respects, sentences on all counts shall run concurrently, except to
the extent otherwise required by law.
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(e) In a case in which subsection (c) of § 4B1.1 (Career Offender)
applies, to the extent possible, the total punishment is to be
apportioned among the counts of conviction, except that (1) the
sentence to be imposed on a count requiring a minimum term of
imprisonment shall be at least the minimum required by statute;
and (2) the sentence to be imposed on the 18 U.S.C. § 924(c) or
§ 929(a) count shall be imposed to run consecutively to any other
count.

USSG §5K1.1

§ 5K1.1. Substantial Assistance to Authorities (Policy Statement)

Upon motion of the government stating that the defendant has provided

substantial assistance in the investigation or prosecution of another

person who has committed an offense, the court may depart from the
guidelines.

(a) The appropriate reduction shall be determined by the court for
reasons stated that may include, but are not limited to,
consideration of the following:

(1)  the court's evaluation of the significance and usefulness of
the defendant's assistance, taking into consideration the

government's evaluation of the assistance rendered;

(2) the truthfulness, completeness, and reliability of any
information or testimony provided by the defendant;

(3) the nature and extent of the defendant's assistance;

(4) any injury suffered, or any danger or risk of injury to the
defendant or his family resulting from his assistance;

(5) the timeliness of the defendant's assistance.

ADDENDUM - PAGE 15



USSG AMENDMENT 780

780. Amendment: Section 1B1.10 is amended in each of subsections (a)(1),
(a)(2)(A), (A)(2)(B), and (b)(1) by striking “subsection (c)” each place such term
appears and inserting “subsection (d)”’; by redesignating subsection (¢) as subsection
(d); and by inserting after subsection (b) the following new subsection (c):

“(c) Cases Involving Mandatory Minimum Sentences and Substantial
Assistance.— If the case involves a statutorily required minimum
sentence and the court had the authority to impose a sentence below the
statutorily required minimum sentence pursuant to a government motion
to reflect the defendant’s substantial assistance to authorities, then for
purposes of this policy statement the amended guideline range shall be
determined without regard to the operation of §5G1.1 (Sentencing on a
Single Count of Conviction) and §5G1.2 (Sentencing on Multiple
Counts of Conviction).”.

The Commentary to §1B1.10 captioned “Application Notes” is amended in Notes
1(A), 2, and 4 by striking “subsection (c¢)” each place such term appears and inserting
“subsection (d)”; by redesignating Notes 4 through 6 as Notes 5 through 7,
respectively; and by inserting after Note 3 the following new Note 4:

“4.  Application of Subsection (¢).—As stated in subsection (c), if the
case involves a statutorily required minimum sentence and the court had
the authority to impose a sentence below the statutorily required
minimum sentence pursuant to a government motion to reflect the
defendant’s substantial assistance to authorities, then for purposes of
this policy statement the amended guideline range shall be determined
without regard to the operation of §5G1.1 (Sentencing on a Single Count
of Conviction) and §5G1.2 (Sentencing on Multiple Counts of
Conviction). For example:

(A) Defendant A is subject to a mandatory minimum term of
imprisonment of 120 months. The original guideline range
at the time of sentencing was 135 to 168 months, which is
entirely above the mandatory minimum, and the court
imposed a sentence of 101 months pursuant to a
government motion to reflect the defendant’s substantial
assistance to authorities. The court determines that the
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amended guideline range as calculated on the Sentencing
Table is 108 to 135 months. Ordinarily, §5G1.1 would
operate to restrict the amended guideline range to 120 to
135 months, to reflect the mandatory minimum term of
imprisonment. For purposes of this policy statement,
however, the amended guideline range remains 108 to 135
months.

To the extent the court considers it appropriate to provide
a reduction comparably less than the amended guideline
range pursuant to subsection (b)(2)(B), Defendant A’s
original sentence of 101 months amounted to a reduction
of approximately 25 percent below the minimum of the
original guideline range of 135 months. Therefore, an
amended sentence of 81 months (representing a reduction
of approximately 25 percent below the minimum of the
amended guideline range of 108 months) would amount to
a comparable reduction and may be appropriate.

(B) Defendant B is subject to a mandatory minimum term of
imprisonment of 120 months. The original guideline range
at the time of sentencing (as calculated on the Sentencing
Table) was 108 to 135 months, which was restricted by
operation of §5G1.1 to a range of 120 to 135 months. See
§5G1.1(c)(2). The court imposed a sentence of 90 months
pursuant to a government motion to reflect the defendant’s
substantial assistance to authorities. The court determines
that the amended guideline range as calculated on the
Sentencing Table is 87 to 108 months. Ordinarily, §5G1.1
would operate to restrict the amended guideline range to
precisely 120 months, to reflect the mandatory minimum
term of imprisonment. See §5G1.1(b). For purposes of this
policy statement, however, the amended guideline range is
considered to be 87 to 108 months (i.e., unrestricted by
operation of §5G1.1 and the statutory minimum of 120
months).
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To the extent the court considers it appropriate to provide
a reduction comparably less than the amended guideline
range pursuant to subsection (b)(2)(B), Defendant B’s
original sentence of 90 months amounted to a reduction of
approximately 25 percent below the original guideline
range of 120 months. Therefore, an amended sentence of
65 months (representing a reduction of approximately 25
percent below the minimum of the amended guideline
range of 87 months) would amount to a comparable
reduction and may be appropriate.”. |

The Commentary to §1B1.10 captioned “Background” is amended by
striking “subsection (c)” both places such term appears and inserting
“subsection (d)”.

Reason for Amendment: This amendment clarifies an application issue
that has arisen with respect to §1B1.10 (Reduction in Term of
Imprisonment as a Result of Amended Guideline Range) (Policy
Statement). Circuits have conflicting interpretations of when, if at all,
§1B1.10 provides that a statutory minimum continues to limit the
amount by which a defendant’s sentence may be reduced under 18
U.S.C. § 3582(c)(2) when the defendant’s original sentence was below
the statutory minimum due to substantial assistance.

This issue arises in two situations. First, there are cases in which the
defendant’s original guideline range was above the mandatory minimum
but the defendant received a sentence below the mandatory minimum
pursuant to a government motion for substantial assistance. For
example, consider a case in which the mandatory minimum was 240
months, the original guideline range was 262 to 327 months, and the
defendant’s original sentence was 160 months, representing a 39 percent
reduction for substantial assistance below the bottom of the guideline
range. In a sentence reduction proceeding pursuant to Amendment 750,
the amended guideline range as determined on the Sentencing Table is
168 to 210 months, but after application of the “trumping” mechanism
in §5G1.1 (Sentencing on a Single Count of Conviction), the mandatory
minimum sentence of 240 months is the guideline sentence. See
§5G1.1(b). Section 1B1.10(b)(2)(B) provides that such a defendant may
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receive a comparable 39 percent reduction from the bottom of the
amended guideline range, but circuits are split over what to use as the
bottom of the range.

The Eighth Circuit has taken the view that the bottom of the amended
guideline range in such a case would be 240 months, i.e., the guideline
sentence that results after application of the “trumping” mechanism in
§5G1.1. See United States v. Golden, 709 F.3d 1229, 1231-33 (8th Cir.
2013). In contrast, the Seventh Circuit has taken the view that the
bottom of the amended guideline range in such a case would be 168
months, i.e., the bottom of the amended range as determined by the
Sentencing Table, without application of the “trumping” mechanism in
§5G1.1. See United States v. Wren, 706 F.3d 861, 863 (7th Cir. 2013).
Each circuit found support for its view in an Eleventh Circuit decision,
United States v. Liberse, 688 F.3d 1198 (11th Cir. 2012), which also
discussed this issue.

Second, there are cases in which the defendant’s original guideline
range as determined by the Sentencing Table was, at least in part, below
the mandatory minimum, and the defendant received a sentence below
the mandatory minimum pursuant to a government motion for
substantial assistance. In these cases, the “trumping” mechanism in
§5G1.1 operated at the original sentence to restrict the guideline range
to be no less than the mandatory minimum. For example, consider a case
in which the original Sentencing Table guideline range was 140 to 175
months but the mandatory minimum was 240 months, resulting (after
operation of §5G1.1) in a guideline sentence of 240 months. The
defendant’s original sentence was 96 months, representing a 60 percent
reduction for substantial assistance below the statutory and guideline
minimum. In a sentence reduction proceeding, the amended Sentencing
Table guideline range is 110 to 137 months, resulting (after operation of
§5G1.1)ina guideline sentence of 240 months. Section 1B1.10(b)(2)(B)
provides that such a defendant may receive a reduction from the bottom
of the amended guideline range, but circuits are split over what to use
as the bottom of the range.
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The Eleventh Circuit, the Sixth Circuit, and the Second Circuit have
taken the view that the bottom of the amended range in such a case
would remain 240 months, 1.e., the guideline sentence that results after
application of the “trumping” mechanism in §5G1.1. See United States
v. Glover, 686 F.3d 1203, 1208 (11th Cir. 2012); United States v. Joiner,
727 F.3d 601 (6th Cir. 2013); United States v. Johnson, 732 F.3d 109
(2d Cir. 2013). Under these decisions, the defendant in the example
would have an original range of 240 months and an amended range of
240 months, and would not be eligible for any reduction because the
range has not been lowered. In contrast, the Third Circuit and the
District of Columbia Circuit have taken the view that the bottom of the
amended range in such a case would be 110 months, i.e., the bottom of
the Sentencing Table guideline range. See United States v. Savani, 733
F.3d 56, 66-7 (3d Cir. 2013); In re Sealed Case, 722 F.3d 361, 369-70
(D.C. Cir. 2013).

The amendment generally adopts the approach of the Third Circuit in
Savani and the District of Columbia Circuit in In re Sealed Case. It
amends §1B1.10 to specify that, if the case involves a statutorily
required minimum sentence and the court had the authority to impose a
sentence below the statutorily required minimum sentence pursuant to
a government motion to reflect the defendant’s substantial assistance to
authorities, then for purposes of §1B1.10 the amended guideline range
shall be determined without regard to the operation of §5G1.1 and
§5G1.2. The amendment also adds a new application note with
examples.

This clarification ensures that defendants who provide substantial
assistance to the government in the investigation and prosecution of
others have the opportunity to receive the full benefit of a reduction that
accounts for that assistance. See USSG App. C. Amend 759 (Reason for
Amendment). As the Commission noted in the reason for that
amendment: “The guidelines and the relevant statutes have long
recognized that defendants who provide substantial assistance are
differently situated than other defendants and should be considered for
a sentence below a guideline or statutory minimum even when
defendants who are otherwise similar (but did not provide substantial
assistance) are subject to a guideline or statutory minimum. Applying
this principle when the guideline range has been reduced and made
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available for retroactive application under section 3582(c)(2)
appropriately maintains this distinction and furthers the purposes of
sentencing.” Id.

Effective Date: The effective date of this amendment is November
1,2014.

USSG AMENDMENT 782

782. Amendment: Section 2D1.1(c) is amended by striking paragraph (17); by
redesignating paragraphs (1) through (16) as paragraphs (2) through (17),
respectively; and by inserting before paragraph (2) (as so redesignated) the following
new paragraph (1):

90 KG or more of Heroin; Level 38
450 KG or more of Cocaine;
25.2 KG or more of Cocaine Base;
90 KG or more of PCP, or 9 KG or more of PCP (actual);
45 KG or more of Methamphetamine, or
4.5 KG or more of Methamphetamine (actual), or
4.5 KG or more of ‘Ice’;
45 KG or more of Amphetamine, or
4.5 KG or more of Amphetamine (actual);
900 G or more of LSD;
36 KG or more of Fentanyl;
9 KG or more of a Fentanyl Analogue;
90,000 KG or more of Marihuana;
18,000 KG or more of Hashish;
1,800 KG or more of Hashish Oil;
90,000,000 units or more of Ketamine;
90,000,000 units or more of Schedule I or IT Depressants;
5,625,000 units or more of Flunitrazepam.”.

“(D

Section 2D1.1(c)(3) (as so redesignated) is amended by striking “Level
36” and inserting “Level 34”.

Section 2D1.1(c)(4) (as so redesignated) is amended by striking “Level
34’ and inserting “Level 32”.
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Section 2D1.1(c)(5) (as so redesignated) is amended by striking “Level
32” and inserting “Level 30”; and by inserting before the line referenced
to Flunitrazepam the following:

“ @ 1,000,000 units or more of Schedule IIT Hydrocodone;”.

Section 2D1.1(c)(6) (as so redesignated) is amended by striking “Level
30” and inserting “Level 287; and in the line referenced to Schedule III
Hydrocode by striking “700,000 or more” and inserting “At least
700,000 but less than 1,000,000,

Section 2D1.1(c)(7) (as so redesignated) is amended by striking “Level
28” and inserting “Level 26”.

Section 2D1.1(c)(8) (as so redesignated) is amended by striking “Level
26” and inserting “Level 24”.

Section 2D1.1(c)(9) (as so redesignated) is amended by striking “Level
24” and inserting “Level 22”.

Section2D1.1(c)(10) (as soredesignated) is amended by striking “Level
22” and inserting “Level 20”; and by inserting before the line referenced
to Flunitrazepam the following:

“ ® 60,000 units or more of Schedule III substances (except
Ketamine or Hydrocodone);”.

Section2D1.1(c)(11) (as soredesignated) is amended by striking “Level
20” and inserting “Level 18”; and in the line referenced to Schedule III
substances (except Ketamine or Hydrocodone) by striking “40,000 or
more” and inserting “At least 40,000 but less than 60,0007.

Section 2D1.1(c)(12) (as so redesignated) is amended by striking “Level
18” and inserting “Level 16”.

Section 2D1.1(c)(13) (as soredesignated) is amended by striking “Level
16” and inserting “Level 14”.
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Section2D1.1(c)(14) (as so redesignated) is amended by striking “Level
14 and inserting “Level 12”; by striking the line referenced to Heroin
and all that follows through the line referenced to Fentanyl Analogue
and inserting the following:

“(14) ® Less than 10 G of Heroin; Level 12
® Lessthan 50 G of Cocaine;
® [ ess than 2.8 G of Cocaine Base;
® [ess than 10 G of PCP, or
less than 1 G of PCP (actual);
® [essthan 5 G of Methamphetamine, or
less than 500 MG of Methamphetamine (actual),
or less than 500 MG of ‘Ice’;
® [essthan 5 G of Amphetamine, or
less than 500 MG of Amphetamine (actual);
® Less than 100 MG of LSD;
® Less than 4 G of Fentanyl;
o Less than 1 G of a Fentanyl Analogue;”;

by striking the period at the end of the line referenced to Flunitrazepam
and inserting a semicolon; and by adding at the end the following:

“ ® 80,000 units or more of Schedule IV substances (except
Flunitrazepam).”.

Section 2D1.1(c