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COURT'SLOCALRULE32.1.l.WI-IENCITINGASJJ¥MARYORDERINADOcm1ENT 

~f1:~~6.~~:I1t:~Miiii~oriii:~J:riii~E~i~~!riR .. ll.. CITINGASUMMARYOi::==~:~c:~E~lTONANYPARTYNOT 
United State~ Court of Appeals, 

Second Circuit. 

UNITED STATES of America, Appellee, 
v. 

Andy SERJli\N(), Defendant-Appella.nt, 

Synopsis 

i6-102fcr 
August 16, 2017 

Background: After denial of defendant's motion to suppress evidence of the firearm and h.is 
post-arrest statement, defendant was convicted in the United State$District .Qourt for the 
Southern District ()f New Yori<, Preska, Chief Judge, ofbeing a felon in possession ()I a 
firearm. Oelelldant appealed. 

Holdings: The Qourt of Appeals held that: 
1 defendant was not seizE!cj within meaning of the Fourth Amendment during interaction with 
police; 
? (jefef1clallt lacked standing to challenge search of handbag in wpich gun was discovered; 
and 
3def~ridant's post-arrest statement was not illadmissible fruit of the poisonous tree. 

Affirmed. 

West Hf!adn()t~s (3) 

Arrest 
Police officers' approach to 
defe9dant•and. their ensuing 
conversation with him, under 
the circumstallces. was not a 

"seizyre~ ~it~in IT)eaningof the 
Fourth Amendment, since 
interaction was akin tq a casual, 

co":sen~ual .. eh(:(ju9ter, .. given 
that offic.ers did not touch 
defendant, displ?YariY 
weapoos, receivil.ahy his 

JJi:lssession~ ol'jdentffieatii:ln, or 

giye hjm•?":Y o~~rs, but 
iristead,"lhllY simply had asked 

3511 

35k60.4 

35k60.4(2) 

Change View 

Arrest 

On CMminal Charges 

What Constitutes a Seizure or 

Detention 

ParticlJlar cases 

SELECTED TOPICS 

Searches and Seizures 

Standing to Object 
Def~ri~ant Chi!Henged VVarrnrytl_e.ss Search 

Arrest 

On Criminal Charges 
Pofice .Officer's Seizure of D6fendanrs 
Jacket 

Seconlfary Sources 

s 600:1. case law developments 

1 ac West's McKinney's Forms Criminal 
Procedure Law§ 690:1 

,.Jn Moss v.Spitzer, 19 AD.3d 599, 798 
N.Y.S.2d 482 (2d Dep't 2005), leave to 
appeal denied, 5 N.Y.3~ 714, 806 N.Y.S .. 2d 
165, 8~ N .. E.2d 134 (2005); an Article 78 
proceeding was brought in order to proh, .. 

s 30:3. Standing to make motion 

2 Criminal Procedure in New York § 30;3 (2d) 

••. Article 710 of th" New Yor!<State Crirnfnal 
Procedure L!!W sets lor:\h those grounds 
w!Jere m~tions to suppre~s may be m.ade, 
and it is 09 ttiose llpl!Cificgrounds where a 
motion can be made .• Jn People v. Lop.;; 

s 173:17 .. Se!z1.1re ofpersons,V'/hat 
police conduct constitl!tes seizure 

31 Carm<lllv'Walt,2d § 173:11 

. .. The safegu~d against IJn~easonable 
seizure of. the person applies.n9ton1y to 
traditio~al arrests but alS() to. brt.,fd.etentlons. 
For e>famPle, th~ stop of !In automobile and 
the detention of its occupants ,., 

See. More Secondary Sources 

Briefs 

Respondent's Brief On The Merits 

2007WL 1090397 
B(Uc~ Edy;ard BRENDL.lf-J,Petitiqr1er, v. 
CAHFORNIA,Resp00gent. 
S\ll)reme Cour) of the Unit~ States 
Apr. 09, 2007 

... 1. At 1 =.W!l·rn•. on Nov~fl1ber 27, 2001, 
sheriffs deputy Robert f'!r~~~rbrou~h 
o!J~~f'ied ~.car wi.th expired ~egistration. tags 
trayeung op ~ou!h f'!arre1t fjoad in Sutter 
County, California. (JA 34.-35, 49.) Dep,:. 

BRIEFFOR THE UNITED STATES 

.1992 WL512091 
U.S.). Padllla(Xilvier V,J 
Supreme P?t'it QI the unit~ State$ 
Dec. 17, 1992 

.. cThe opinion of the cpurt.olappeals (Pet. 
App. ta·21 a) Is reported at$60. f.2d 854. 
The or.aiiunngsand ".'inu!E! orders of the 
districtcoprt (Pet 1'PP'..22a'34a) .a.re 
unreported. The Judgmentof the cou.;. 

Brief for the Petitioner 

2007Wl,,832182 
BruceEclW.arcl f'!RENOL!N. Petitioner,.v.THE 
STATE ()FCAUFOR.N!A, flesp()ndent 
Supreme Court of !he United States 
Mar.05, 2001 

••. FW.C()Unsel o!Hecorct.The simple 
question jn this case is whether. for purposes 
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defendant for his identification 
and what he Was doing in .the 
neighborhood. U.S. Const 
Amendc 4, 

Searches and Seizures 
Defendant failed to 
demonstrate that his rights 
were violated by search ()f 

handbag in which police officers 
discovered a gun, and 
therefore he lacked standing to 
challenge search ()f the 
handbag, where not only did 
defendant tack ownership of the 
handbag, but he did not 
otherwise manifest a legitimate 
expectation of privacy in it, as 
he had given the handbag to 
someohe else and was 
observed wal.king aWay from 
the handbag and the other 
pers?n when poUcE! arrived. 
U:.S.Const. Amend. 4. 

3 Criminal l,aw 
Defel)dant•s·.post-arrest 
statement could not be 
considered fruit of the 
poiscmous tree .given tha.t he 
was not stopped by police in 
violation of the Fourth 
Amendment. U.S. Const 
Amend. 4. 

349 

3491V 

349k164 

110 

110XVll 

110XVll(M) 

110XVll(M)18 

110k413.7 

110k413.8 

Searches and Seizures 

Standing to Object 

Particular concrete applications 

Criminal Law 

Evidence 

Statements, Confessions, and 

AQIJ)iSSions by or on Behalf of 
AceiJsed 

Effect of Prior Illegality 

Illegal Arrest or Detention 

In general 

*21 ~~peal fr?m a judgment of the Urdte(I States District Court for the southern District of 

~~w'(ork (P.f~~r cy). 
UPON PUE CONSIDERATION, IT IS HEREBY OR[)EREP, APJUPGEP, ANP DECREED 
thE1ftheiudgmant f>ttliedistrictc~uriis AF'FlRMEP. 

At!orney~and.Law Firms 

For Appellant: ~AME:S M. BRANDEN, Esq., New York, ('JY. 

For Appellee: RE'.BEKAHA. DQNALESKI ANP BRIAN R. BLAIS, Assistant llnited Statt;!s 
Attq111~ys, for Preet Bh~rara, United StateE; Attorney for the Souttiern Districfof New York. 

PRESµNT: AMALYA L KEARSE; JOHN .M. Vl/ALK\i:R, Jr .. , PETER W .. HALL, Circuit.,Judges. 

SUMMARY ORDER 

FolloWing •a. bepch.trial pelorei thencCIJiefJudge P:reska, D~fenqalit-Appellanf P,fldy•Semmo 
Wf.!Sfounq guilo/ of beil)g a felonin possessic:m of a firearm (~ violation ~f 18. u.s.c, § 
922(g)(1J. He ctiaUeng~ a pre-trial ruljng by Judge Dl!tfy der:iying llismotion to sµppress 
evjdencegf the fireartn 11nd hispost-EUTeS\ statement We 11.ssume the parties'fomiliarity with 
the underlying facts, procedural history, and issuespnappeal. 

On appeal fr()fTI a district court's ruling on a rnotiol) to sµppres13 evidenee, "we reviewlegal 
conclusions de novband findings of fact f()r C:le11r error."• United Statei; v. Fr~eman, 735 F.3d 

9g,y~Jf d Cit 2~1S1"Vje a~() reYie\V ge n9v9 (l}ixed .. qµ~sfio~spl !i!W ~f1d ff}ct. /d. (citjng 
Unitecl States v. Lucky, 569 F.3d 101, 105'-06 (2d Cir. 2009)). vve "pay special deference fo 
the distnct C?Ur:fs factui!I (fEltEmriina\ions gojngto witness credibility.~ United Sta.tes V. Jiau, 

734 F.3d 147, 151 {2d Cir. 2013). 

Of the Fourth )\.mendment, a police officer 
wh()sei~es a car by.means of a traffic stop 
also seizes any pass.epgers who are .c. 

S&e More Bri6ts 

Trial Court Documents 

Santiago v. City of New York 

2002 WL 34681550 
SANTIAGO, v. CITY OF NEW YORK, et al. 
Defendant(s). · 
Supreme Court, New York. 
Mar. 05,2002 

.•. Rec:itatio~. as required by CPLR 2219(a), 
of the papers consider~d in the review of 
motion(s) and/or cross-motion(s); as 
indicated belo"!: Upon the foregoing papers, 
the foregoing motion(s) [and/or cross .•. 
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Serrano. first .contE)nds.thafthe district ~qurt erred in.determining.that.reasonable'2.2 
sµspicion existed tq stop him. He.asserts thathewas seized within the meaning of the 
Fourth Arnendmentthe rnoment police first approached him <ind thatsuch a seizure was not 
Sllpportedby reas()n~ble suspicion because it \'las. ~sea solely on an unreliable, 
anonymous tip. ~errano overlooks the fact that .the district court found that he was not 
seizeq withinthE)meaning ofthe Fourth Amendment until he vvas arrested and that there 
was probable cause for the arrest. 1 

For the purPoses of the.Fourth Amendment, a police encounter becomes a sei,zllre when, "in 
view of an of the circumstances surrounding tne incident, a reasonable person woµld have 
believed that. he was notfree !cleave." United Stat~s v. Mendf!nhail'. 446. U.S. 544, 554, 
100 S.Gt 1870, 64 l.Ed.2d497 (1980). "Notevery encounter between a police officer and 
an individual is a seizure implicating the fourtharnendnient's protections." United States v. 
Lee, 916 F.2d €!14, 819 (2d Cir. 1990). Indeed, "a police officer is free to approach a person 
inpublic and ask a few questions;suchconduct, without mcxe, does not conajitut.e a 
seizure.:" Id. (citing Florida_v. Royer, 460 U.S, 491,497, 103 S.Ct. 1319, 75 LEd .. 2d 229 
(1983) (plurality opinion of White,J,)); see also United States v. Peterson, 100 F.3d 7, 11 
(2d Cir. 1996). In determining whether a seizure has occurred, this Court. considers '1he 
overall coercive effect of the police conduct" Lee, 916 F.2d at 819. "EJCarnples of 
ch·cumstances that might indicate a seizure ... would be the threateningpresence of several 
officers.the display of a weapon by an officer, some physical touching of the person of the 
citizen, ortheuse of language ortone .of voice indicating that C()mpliance with the officer's 
request might be compelled." Mendenhall, 4.46 U.S .• at 554, 100 S.Ct.. 1870. 

Here, t~e district court dicj. not err in conduding that SerraQo was not s6cized within the 
meaning of the F'9~rth Am.~ndmert µntil OlficerSantiaiJ<>.was.dirf.)cted toarrest him. Atthe 
suPJJression h~aring,$errano testifiedthathe"."as.stopped \Nhf.lnhe \Ya~ Walking.Into a 
store and anofficer--Officer Santiago-tapped him on the sho4lder, directe.d him out of tne 
Sibre, and !qok hlm to the side ohhe building, where he was que$\ioned. Thf.l clistrict coll rt 
found this testimony not credible, basf.)d in part on the t:~.ct thatsefran<>'.s affidavit in support 
of his fn9ti6n fo suppress qid not iriclµde such an assertion imd Jil part on ,theJ¢sti(nony of 
Officers Saotiago and l\ACL~urin that Y,,henJhey first saw Serrao() and approach him, 
Serraifo Was standing by a f~nce. The district court held that tile officers' approach to 

s_e~rano. an~ thE))r ellsu_ing. conversat3n ... wit]1. him _inthq~e circlJrJ15ta"5.e8::TYl'th~ut to~ching 
him, or displaying weapons, orreceiying any of his possessions orJdentification, .or giving 
J:iifn any ordei's--;-W<t~ not a seizure within th€) m.eaninQ 9ffhe Fou~h Am.erdment. \AJ.e agree. 
Up to )hat point, the officers had simply asked Serrano for his identification and what hewas 
doing.intheneigh~orhood. This tYpecif intera.ctlon. between law enlorcemenfanci.Serra~o·is 
akipto.apasual •• <;onse.nsualenC:()unter and.iiinotaF04rtl1·.Arl11>rcin1~rtseizure .•• ~ee ~23 
United States wGJover, 957 E2q 1004, 1009 {2d Cir.J992)(concluding that it was "plain 
thatr10 seizure had 9ccurrec1·~wnerepolice approachedthe 'defendant in a public place and, 

"in.~. nor-thre~~-~inQ rn(in,ner •• a.iikecj .• [thE) defepd.~?tJ Certainquestiops.req~•este9 
iden!iftf(ilio.n, .a":d, (iS~ed whether. [hE)J W()U,IC! Coniient t{).l"!ave ~is bags seqrchecj.~~[ 
narqpticsff while not displaying any ''weapons ·" and there was no physical contact betw'een 
the C1fficers .and[the defen~ant]").Under·.the ci;cums~npes pr:sented here, a reasonable 
pers9n "."ould hav.e felt free tq terminate the encou.nter ancl leavE)- o/· Flor;idq v. ~ostick, 501 
u,s. 429, 434, 111 S.Ct 2382, 115 L:Ed.2d389 (t991J{"[AJ seizure .does notoccur simply 
becau$e a pc)ilc::e 6fficerapptoach~ an indivic:lual and asks.a fow questjons."). 

2 ~~rran<>.next argues.tnatthe district courtierroneo~sly 90nc19qed th?tthe lapf<s 
staricling to ch;allenge the search oHhe handbag containing Jh.e .glll"I· "'Mien considering a 
claimed violation of fourth Ainendmel1t rights, the burden is ()rtth.e oefel1clari!lo establish 

th.~t his ·qwn rights (Jnder the. F()!Jrt.? A~erdme~t \Nete viol£1ted."(Jnlt11c! ~ilff>?s l'o fi£1uli90, 
850 F,2d 93, 96 (2d CirA 988): "lnqrderto prevail on a contention that a segrch violated the 

Fo.urth .Amendrnent.?111accll~eclft1usfshow.that~e gad.a.legitimate expe9tatiori of ~rivacy· in 
a searched place or item." l/nited$t;!lt~s .v. Rahme, 813 F.2ci 3 t, 34 {2d Cir,. J.987). Wh.ile 
ovmerShip aJ"ld pqssession of the sear¢heditefn are irnp<>rtantc()nSi~erations ill qeternifnfng 

Whethe~a le(;Jitirria~Fexpectatlo.n ()f.privacy e~sts~ neither i.~<l!spositive. /d."The ~b.sence of 
possession, hqwever, may ()ftenresultin a finding that an accllsedhacl no legitimate 
eXpeCtation ofPtivacy bec;<i4se the absence ofa rightt6 exclul:fe ()th¢is frorn• *C::ess is an 
irnportant.(actor militating against alegltirnate.expectation qf.prlvacy,• /d . 

. Here, Serra?~ faileq.to deQ1()nstrl!te.th£1t ?is righf$Werevi()late(j~Xthe ~ear:h of tne 
handbag,· First, as the district court nC>ted, Serr11ne>'s evidence ar1<f claims concerning 
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ownership of the bag are thoroughly inconsistent and difficult to cn~dit. In his affidavit in 

support of his motion to suppress, Serrano repeatedly referred to the handbag as though it 

belonged to Colon. In fact, he even directly referred to the handbag as "Christina's." By using 

language inconsistent with ownership, moreo~er, Serrano's affidavit implies that he was 

deliberately attempting to distance himself from the handbag. While Serrano contends that 

although he may have been ''non-committal on the ownership of the [tiandbag] containing 

the firearm" in his sworn affidavit supporting his motion to suppress and that he 

"unequivocally stated that he owned" the bag at the hearing on his motion, we nonetheless 

are required to afford great deference to the district court's credibility determinations. See 

Jiau, 734 F.3d at 151. Because the court's factual findings concerning ownership are largely 

based on Serrano's lack of credibility and he has not demonstriJted that such factual 

determinations are clearly erroneous, we will not disturb the district court's conclusions in 

this regard. The district court properly concluded that Serrano did not establish ownership of 

the bag. 

Second, not only did Serrano lack ownership of the bag, but he did not otherwise manifest 

an expectation of privacy in it. In particular, Serrano gave the bag to Colon and was 

obseNed walking away from the bag and Colon when the police arrived. See, e.g., Rawlings 

v. Kentucky, 448 U.S. 98, 105-06, 100 S.Ct. 2556, 65 L.Ed.2d 633 (1980) (holding that 

defendant lacked standing to challenge search of friend's purse that he had placed narcotics 

in because he had not demonstrated a legitimate expectation of privacy in the purse). 

Considered in conjunction with Serrano's *24 lack of ownership, the district court properly 

determined that Serrano had not .established a legitimate expectation of privacy in the 

handbag. Serrano thus lacks standing to contest the search of the bag. 

3 Finally, Serrano contends that his post-arrest statement should have been 

suppressed as fruit of an illegal search and seizure. Because Serrano was not stopped in 

violation of the FourthArnendment, however, his post-arrest statement cannot be considered 

tainted fruit. Cf. United States v. Thompson, 35 F.3d 100, 105 {2d Cir. 1994) (discussing that 

evi~ence "indirectly obtained through a Fourth Amendment violation may be excludable as 

'fruit of the poisonous tree'" (quoting Wong Sun v. United States, 371 U.S. 471,484-87, 83 

S.Ct. 407, 9 L.Ed.2d 441 (1963))). 

We have considered all of Serrano's remaining argurnents on appeal and find them to. be 

without merit. For the foregoing reasons, the district court's order denying his motion to 

suppress and the judgment of conviction are AFFIRMED. 

AH Citations 

695 Fed.Appx. 20 

Footnotes 

End of 

Document 

We note that rather than challenge wheth.er probable cause existed justifying 

his arrest, Serrano contends that the officers lacked reasonable suspicion to 

briefly detain and question him; Because we conclude that Serrano was not 

seized until· the order was given to ar.re.st hiin, however, we need not entertain 

this argument. In any event, because the decision to arrest Serrano was not 

made. untn aft1;1r the officeri; obseNe.d the gu.n, at t~attime-because they 

believed (in light of the anonymous tip) that the gun belonged to both Christina 

Colon (Serrano's associate) and Serrano-the officers had probable cause 

for Serrano's arrest. 
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