
of Cocaine, and the defendant was 18 years or older at the time of their commission, the defendant is a career offender within the meaning of U.S.S.G. § 4B 1.1. The offense level determined under U.S .S . G. § 4B 1.1(b) is-37 rather than the lower level calculated above. 37 

Adjustment for Acceptance of Responsibility: -3 

Total Offense Level: 34 

In regard to Count Three, the guideline sentence is the rniiirnum term of imprisonment required by statute or, in this case, five years consecutive, pursuant to IJ.S.S.G. § 2K2.4(b). 

PART B. DEFENDANT'S CRIMINAL KESTORY 

Since 1963, Michigan law has required state courts to notify defendants of their right to attorney representation/waiver/appointment- 

Juvenile Adjudications 

None known. 

Adult Criminal Convictions 

Date of Date Sentence 
Arrest Conviction/Court Imposed/Disposition Guideline Tnt 

42 05-05-93 Ct 4, Assault With Intent 09-29-93/Ct 4, 5 to 4A1 1(a) 3 (age 17) to do Great Bodily Hann 10,  years 4A1.2(e)(1) 
Less Than Murder; Ct. 5, imprisonment; 
Carrying Concealed Ct. 5, 30 months to 5 
Weapon/30th Circuit years imprisonment, 
Court, Lansing, Mi, Dkt. to run concurrent 
No. 93-65905-FC 

• 02-27-00/parole 
violation 

08-26-01/parole 
discharge 

Mr. Foreman was represented by attorney George Zulakis. On April 29, 1993, LPD officers responded to a gunshot complaint. According to the state presentence report, a male subject was standing in front of Mr. Foreman's residence. An argument ensued between them, and 

9 



EXHIBIT B (A copy of Presentence Investigation Report at page 8-9, 

Para. # 36 listing two predicate offenses utilized to enhance 

Foreman's federal sentence and page 11, Para. # 45, listing 

the Delivery conviction utilized as one of two predicate offenses 

to designate Foreman as a Chapter Four Career Offender). 



4 - 

Count One - Possession With Intent to Distribute More Than 50 Grams of Cocaine Base 

Count Two - Possession With Intent to Distribute an Unspecified Quantity of Cocaine 

27. Base Offense Level: The U.S. Sentencing Commission Guideline for violation of 
21 US.C. § 841(a)(l)is found inU.S.S.G. §2D1.l(c)(4) and callsforabaseoffensé 
level of 32 for offenses involving at least 1,000 kilograms but less than 3,000 
kilograms ofmarijuana. According to the Offense Conduct section of this report, Mr. 
Foreman's criminal activity involved a total of 2,750 kilograms of marijuana 
equivalent. 32 

Specific Offense Characteristic: Although dangerous weapons (three firearms) 
were possessed in connection with these drug offenses, an enhancement, pursuant to 
U.S.S.G. § 2D1.l(b)(1), has not been applied to avoid double counting. This 
behavior is being considered when applying the consecutive 'sentence for Count 
Three, as discussed at U.S.S.G. §2K12.4, comment. (n.. 4). 

Victim-Related Adjustments: None 0 

Adjustments for Role in the Offense: None 

Adjustment for Obstruction of Justice: None 

Adjusted Offense Level (Subtotal): 32 

Adjustment for Acceptance of Responsibility: Mr. Foreman has accepted 
• responsibility for his illegal behavior. He has admitted his involvement in the instant 
offenses and provided .a detailed account of his illegal activities. Pursuant to -2 U.S:S.G. § 3E1.1(a), the offense level is reduce to levels. 

In the plea agreement, the overnment certifies Mr. Foreman notified authorities, in 
a timely manner of his intentiori to enter a plea of guilty, thereby permitting the 
government to avoid prarihg for trial and the Court to allocate its resources 
efficiently. Pursuant to U.S.S.G. § 3E1.1(b), the offense level is reduced one 
additional level. -1 

=T6I:Offiriie 

defendanthasbeen Grams 
and..AsüIt With Intent'tO do Great -Bodily Harm Less Than Murder. Sine thea 
drxtant offenses indve Possession-With Intent to DistributeMore Than 50Grams 3 

;CbSifie .BändPaloiLWith.Jiitent to .Distfibiit .n UnspecifiedQuantify ) 

N. 

4 
4 

44 



eJ-GocaineTandthdfttd ant. was J  8 years-or-older-at-the time-of their-commission;  the-defendantisacareroifëfidefWithin themening- oS3G4BL1.The, 
4B Lt(b) is-37-ratherthanihe lower kvel calcul.ated=above 

 

37. Adjustment for Acceptance of Responsibility: -3 
3&-1tal:0ffenseLev-e1-------------------- ii - 

. 

In regard to Count Three, the guideline sentence is the minimum term of imprisonment required by statute or, in this case, five years consecutive, pursuant to U. S. S. G. § 2K2.4(b). 

PART B. DEFENDANT'S CRIMINAL HISTORY 

Since .1963, Michigan law has required state courts to notify defendants of their right to. attorney representation/waiver/appointment. . 

Juvenile Adjudications 

None known. 

Adult Criminal Convictions 

.Date of 
Arrest 

42 05-05-93 
(age 17) 

Conviction/Court 

Ct. 4, Assault With Intent 
to do Great Bodily Harm 
Less Than Murder; Ct. 5, 
Carrying Concealed 
Weapon/30th Circuit 
Court, Lansing, MI, Dkt. 
No. 93-65905-FC 

- Date Sentence 
Imposed/Disposition 

09-29-93/ct. 4, 5 to 
1 0•years 
imprisonment; 
Ct. 5, 30 months to 5 
years imprisonment, 
to run concurrent 

02-27-00/parole 
violation 

Guideline -fl 

4A1.1(a) 3_ 
4A1.2(e)(1) 

- 

08-26-01/parole 
discharge 

Mr. Foreman was represented by attorney George Zilakis. On April 29, 1993, LPD officers responded to a gunshot complaint. According to the state presentence report, a male subject was standing in front of Mr. Foreman's residence. An argument ensued between them, aiid 
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c 

S . 5 

Foreman was sintenced totirditfor±i ved;thefore, bis release date from custody 
wàsJune 7, 

2001. .: 
•. 

45. 06-09-02. Delively '04-16-03/faiedto 4A1.l(c) 
. 1. • (age 26) Cocaine Less ThaS0 appctirTht sentencing, 4AL2(a)(4) Grams/30th CircuitCourt, bendli warrant issued • • Lansing, MI, Did. No. 

. 
. 02-706-FE. S .

. 

•
S• 

 

M. Foreman was represented by aomey David Merchant. According to the state presentencerort, Mr. Foreman sold 4 rocks (.93 am) of crack cocaine for$70.00 to a . undercover police off-cox.on January 24, 2002. Mr.,Foremanplc guilty.-as charged on f ebruary 6, 2003. When  Mr. Foreman failed to appearfor etencing on April 16,' 2003, a bench warrant was issued forMs arrest LL rant was itcd on Janiraiy 13, e 2006, and Mr. Foreman is tentatively claedu1ed 'b sSntencing on August 30, 2Q06.. . 
. 5 

. . 
.,. Criminal Eiston Comuta5Ion 

. . 

46. The total of the criminalhistoPy points is eight According to the sentencing tabl&at U.:.S.G. ChapterS, PastA, eight cm,ina1his±orypoints establish a criiialhistbrycategory oflY, 
. 

.47 As detailed above the -defendant. has at least two prior conicons of either a crime of vio1ence or a confroiied substance offense and, pursuant to the pi-oi'rsrons of U S S G § 4Bi 1, is a career ciiminal.. T1srefore, his riminal history category must be VI. 
• 

. Other Craninal Conducf 
• 

. 

Daeof 
.. 

• S.  Arrest 
. Ch r ge cv Diroosiüon • 

. 48. 0fl6 Kt7Obimcr a Pl L isfl.Foiise 01-406/uolie (age 30) Officer; Maintainiig a .Deparent prosegui Drug House; Feloin • Possession ofaFirearm; • 
. 0 Delivery/Manufacture of 

. 
.• 

• 

. Cocaine; Delivery! • • 
• 

. . 

• 

•, 
. 

Manufacture of Cocaine 
. 

The circumstances surroundig this arrest are the same behavior as the instant federal offenses. These charges were nofle prosequi as a zesu1t of Mr. Foreman's federal prosecution. 
 

II 
• 

S 
 

4 ,• 
.. $ 

S  

0 4  

4 



EXHIBIT C (A copy of Sentencing Transcripts before the Honorable 

Robert H. Bell on September 7, 2006, see pages 1, 6, and 9). 



• . . C 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF - MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V. . .. .File No. 1:06-CR-30 

BENJAMIN PRESTON FOREMAN,  

- . . Defendant... 

'SentencjDa .  

Before . . . 

THE HONORABLE ROBERT HOLMES BELL.  
• . Chief United States District Judge 

September 7, 200G I) . 

APPEARANCES 

NILS R. KESSLER MICHAEL T. MADDALONI -Assistant-U.S. Attorney 115 W Allegan St 
P.O. Box 208 .. Suite .1000• 
Grand Rapids, MI 49501. . Lansing, MI 48933. • Attorney for Plaintiff Attorney for Defendant 

Kevin W. Gaugier, .CSR-3065 
U.S. District Court Reporter 



n. 

- A presentence report has been prepared. by Mr. 

Trowbridge. It's my understanding it was circulated to 

counsel. From the government's perspective, Mr. Kessler, are 

there any errors or additions or deletions you believe are 

necessary to adequately reflect the government's position? 

MR. KESSLER: No, Your Honor. 

THE COURT: Okay. Mr. Maddaloni?. 

MR. MADDALONI: No, Your Honor. 

at  

:the i:r. 

:fd-a 

my 

clü1Ti7 

Mr. Foreman, have you had a chance to review this 

presentence report in this matter? 
. . 

DEFENDANT FOREMAN: Yes, 'I have, Your Honor. 

THE COURT: Are you satisfied with the 

representations made on your behalf by Mr. Maddaloni in this 

matter? • 

• . DEFENDANT.FOREMAN: Yes, I am, Your Honor. 

THE'COURT: Okay. Are there any matters 

preliminarily before allocution from - the government's 

perspective? 

MR. KESSLER: Not from the government, Your Honor, 

THE COURT: Okay. Okay. Mr. Maddaloni, you and 

1 

2 

3 

4 

5 

6 

7 

8 

Wt 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25,  



Sr 

1 THE COURT: Or if I asked your client what his 

2 opinion was. Where does that get us? 

3 MR. MAJDDALONI: Well, I don't know if it gets us 

4 anywhere. 

5 THE COURT: Okay: Next issue. 

6 MR. MADDALONI: Excuse me? 

7 THE COURT: Next issue for my consideration. 

8 R;-MAIDAIjONI :----- Thf b±Mr 

9 ren; YOr1  HOb , Lasking-the Côurt totak into—,  

2.0 account that the ttutcry minimum foMr . Forëtf&iwó.i1d :L 

11 years ç r1Ot taktn:Tht O T EEiI idelines.- - 

12 that-  :r15eiieethat-: 15-years-1 the -statutory minimum, is 

13 that -Mr-.- 11  Foreman - en 

14 C±fl.T 

15 wou±daiso:adviseT:the -court that---S-arpy Coutii n 

16 1ébras-kh-a: -ee-d-Tt-o-- d±-smi-s-s their -case against MIT 

17 Fit1 I- d)e::to—theIngharn. -County -  Pro óütds Of fice 

18 heyal ä ingto'dimis the ase agains 

19 - In addition, Mr. Foreman's criminal history I 

20 believe belies -- does not take into account the youth of when 

21 he originally became involved with the criminal justice 

22 system, and I don't think it takes into account the fact that 

23 - when you have a criminal history, it's much more difficult to 

24 find employment. Mr. Foreman having a difficult time finding 

25 employment found himself in a position where he ended up 



EXHIBIT D (A certified copy of Dismissal Order rendering one of 

two predicate offenses used to enhance Foreman's federal sentencing 

a void judgment on September 12, 2006, signed by 30th Circuit Judge 

Nettles-Nickerson and a copy of Expungement Order signed by 30th 

Circuit Judge Rosemarie E. Aquilia on December 11, 2013).. 



Case1:f6-cr-O003O-RH8 Doc #57-1 Filed U115/1O Page 2 of Page lO#240 
original . Court • • . -- sicop:y - Prosec-utor • , . 2nd cony -Oe1ndanL/Jijveniie copy -.Police agency 

FOSTTHA 
OF MICHIhAN I MOTION I ORDER CASE NO. 02-000706-FH DICiAL Cl/PCLJfl( OF 

[I NOLLE PROSEQUI 

OR! MI-330055J CURT/ADDRESS: 313 W ALAMAZOO VETERANS MEMORIAL COURTHOUSE Court Telephorte: 483-6500 
Police Report No. LP 1438,  

TI-fE PEOPLE OF THE STATE V 'BENJAMIN PRESTON FOREMAN  OF MICHIGAN 2.423 SPRINGDALE 
LANSING MI 48906 

O Juvenile In the mat1r of CTN/TCN SID DOE 33-02-003050-01 1696579E 08-06-1975 

Count CRIME . CHARGE CODE(S) 
MCL Citation/PMC Code. 

-1 CS - DELl VEPJMANUFACT< 50 GRAMS 333.7401(2)(a)(iv). (333.74012A4) 
CS - 2 No  OR SUBSEQUENT OFFENSE NOTICE - DOUBLE PENIALTY 333.7413(2 ; MSA 14.15(7413). 

(333.74132 

MOTION 

STUART J. DUNNJNGS 111, prosecuting official, moves fore nolle prosequl in this case for the following reason(s): 
ON SEPTEMBER 7,2006, THE DEFENDANT RECEIVED 25 YEARS IN FEDERAL COURT. CASEDISMISSED. 

Stuart J. unrnngs III Othcial  
DeIe 

Lind.A Maloney P3S775, ProsedR  Official 

, 
00 

/ 

ORDER 

I 

O.B TIS ORDERED: C) 

 r 

1. Motion for nolle posequi is granted and the  case is dismissed without prejudice. 2. Motion for nolle.prosequiis granted as to, the following charge(s) which are dismissed Vbouf 

3 3. Motion for nolle prosequi is denied. 
3 4. DefendantlJuvenileshall  be immediat Vat harged from confinement in this case. Bond is cancelled and shall be retidch aftp costs are deducted. Bond is continued on the re.rp,a)irFr). 

)ale 
"%' JUDGEBEVERLEYNETTLES-NICKERSON(P37191) 

• , 3 1M" 

• item Its checked, the clerk of the shall send a photocopy of this order to the Michigan State Police Criminal Justice formation Center to delete this iminal history record as required byMCL 769.16a- 
0 THE DEFENDANT: As allowed by law, your fingerprints arrest card, and description will either be destroyed oretOrned to you -y the Michigan -State Police within 60 days of the date of this order. If you do not receive your ringerprints, arrest card, and escnption within 60 days 0j the date of this order you may contact the Michigan Sate Police to verity that  the prints; card, and ascription  were destroyed. . • 

IC 283 (6/04) MOTION/ORDER OF NOLLE PROSEQU! • 1 IvICL 28.243 IvICL 767.29, lvlCL 769.16A. MCP, 5.936(0) 

•(O F // 
I 4 
I , 



._\ . 

STATE OFMICfflGAN 

¼ 1N TEE 30th IRCVIT cO. RTFORINGRAM COUNTY 

People of the State of Michigan . ., 

Plaintiff, ., 

V. . Ho. Rosemarie E. Aquilina 
• ••' 

. 
•. Circuit Court fudge 

njaminForernan' • 

Defendant. . .., 

• 

.• .• . •. 

• Ingham County Prosecutor • 1. Nicholas Bostic P40653 
Attorney for Plaintiff . 0 Attorney for Defendant 
303 W. Kalamazoo St 909 N. Washington Ave. 
Lansing; 141 48933 : .• 

. Lansing, MI 48906 
517-483-6108 - 0 517-706-10132 

. .•. . -•. •. • ": -- ..••.•- :••. 

th At a sessiofl of said Court held the . 
D15é2OB ffitliCfty ofansing • • 

cy; gan 

Hon. Rosthari&E. A Presiding:. 

This matter came before the Court on Defendant's Motion forDêsth.iction of DNA 

sample and the DNA profile associated with this case. The Court has had the opportunity to 

review the motion, bear argument in open court.and review the file. For reasons more fully stated 

on :the record, 

oEcèDpkañd•Thé Micbigan:State Pol±e  shall--destroy all biometric data; all DNA— 

• c Pen&a11 DNA-profiles associated-with this case and .anest(CThT -33-02-003 Q50 -01). -o.  

¶fbf~aidd6sfrution aU ebThffeon1 foT I fdff thj30dä7s5ithTi çr -- 

ordr: •. • ••• • . . . •. • 

• • usemarie-EAqtiilinaI • 

cuitCoudg. r 747o 0 



EXHIBIT E (Foreman's complete Criminal History listed within 

Presentence Investigation Report prepared by USPO Mark A. 

Trowbridge, Sr. on August 03, 2006, see pages 9-11). 



of Cocaine, and the defendant was 18 years or older at the time of their commission, the defendant is a career offender within the meaning of U.S.S.G. § 4B 1.1. The offense level determined under U.S. S. G. § 4B 1.1(b) is 37 rather than the lower level calculated above. 
37 

Adjustment for Acceptance of Responsibility: -3 
Total Offense Level: 34 
In regard to Count Three, the guideline sentence is the minimum term of imprisonment required by statute or, in this case, five years consecutive, pursuant to U.S.S.G. § 2K2.4(b). 

'PAT R. DEFENDANT'S CRiMINAL BISTORY 

Since 1963, Michigan law has required state courts to notify defendants of their right to attorney representation/waiver/appointment. 

Juvenile Adjudications 

None known. 

Guideline Put 

4A1.1(a) 3• 
4A1.2(e)(1) 

¶Adult Criminal-Convictions T 

.Date of 
Arrest Conviction/Court 

42. 05-05-93 Ct. 4, Assault With Itent 
(age 17) to do Great Bodily Hann • Less Than Murder; Ct. 5, 

Carrying Concealed 
Weapon/30th Circuit • Court, Lansing, MI, Dkt. 
No. 93-65905-FC 

• Date Sentence 
Imposed/Disposition 

09-29-93/Ct. 4, 5 to 
10,  years 
imprisonment; 
Ct. 5, 30 months to S 
years imprisonment, 
to run concurrent 

02-27-00/parole 
violation 

08-26-01/parole 
discharge 

Mr. Foreman was represented by attorney George Zulakis. On April 29, 1993, LPD officers responded to a gunshot complaint. According to the state presentence report, a male subject was standing in front of Mr. Foreman's residence. An argument ensued between them, and 

9 



Mr. Foreman pulled a gun and shot the male subject. The victim suffered injuries to his. 
liver, kidneys, and spine. Mr. Foreman reported the victim was selling drugs in front of his 
residence. 

Pursuant to a plea agreement, Mr. Foreman agreed to plead guilty to lesser offenses. The 
agreement provided for the dismissal of the original charges of Count One, Assault With 
Intent to Commit Murder, and Count Two, Carrying a Firearm in Commission of a Felony 
Crime. Count Three, Carrying a Concealed Weapon, was previously dismissed at the district 
court level. 

On December 4, 1996, Mr. Foreman was released to a community residential program. 
On August 19, 1997, he was returned to prison. Mr. Foreman was paroled on October 2, 
1999. On February 17, 2000, he was taken into custody for a parole violation. Parole was 
reinstated on June 22, 2000. Mr. Foreman was discharged from parole on August 26, 2001. 

43. . 05-19-97 Assault and Battery/54A 07-25-97/ 67 days jail 4A1.l(b) 2 
(age 21) District Court, Lansing, 4A1.2(e)(2) 

Mu, Dkt. No. 3974035 

Attorney representation and circumstances surrounding this incident are unknown. 

44. 02-17-00 Possession of Cocaine 06-07-01/270 days 4A1.1(b) 
(age 2.4) Less Than 25 Grams/30th jail . 4Al.2(e)(2) 

Circuit Court, Lansing, 
Mi, Dkt. No. 00-75670- 
FHC 

Mr. Foreman was represented by attorney Fred Blackmon d. According to the state 
presentence report, Mr. Foreman was stopped for a traffic infraiction on January 3, 2000. 
During apat dovth search, he dropped a bag containing 3.9 grams of crack cocaine from his 
hand and tried kicking it under a car. 

The state presentence report noted Mr. Forbman provided the following written statement 
regarding the offense. 

Not pay and upon my release will think long and hard before I take 
action live a positive and productive life in society. I ask that I be 
given a second chance by being sntencedto about 6 months sentence 
so I can get out and become a real father to my son's and a positive 
asset to our community. Judge Stell if you give me a second chance 
I will never apear before you again because I will take advantage of 
the opportunity you will have give me. Thank you for your time and 
your cooperation in this matter. Sincerely Benjamin Foreman [sic] 

10 
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• I . Mr. Foreman was sntenced to drditfr.time served; theifore, is release date from custody wig June 7, 2001. 
•. .. ...', • 

45. 06-09-02. Deli'eryiMânufctiire 04-16-03/f.iiedto 4AL1(c): (age 26) Cocaine Less Thañ50 • appe ftfdt  sentencing, 4A1.2(a)(4) Grams/30th Circuit Court, bendla wairant issued Lansing, ME, Dirt. No. 
.. 02-70'6-FE 

 Foreman was represented by attorney David Merchant. According to the state presenter.ce report; Mr. Foreman sold 4 rocks (.93 gram) of crack cocaine for$70.00 to an undercover police officer on January 24, 2002. Mr. Foreman pled guilty -as charged on February 6,2003. Vy4en Mr. Foreman failed to appear for se±encing on April 16, 2003, a bench wan-ant was issued for his an est Th U-Jib± an-ant was rtiimed on January 12, 2006, and Mr. Foreman is tentatively scheduled for sentencing on August 30, 2006 
Criminal Thstorr Computation . • 

46: The total of the crimi.al history points is eight. According to the entencing table at U.S:.S.G. ChapterS, PartA, eight criminal historypoints establish a. criminal histoxy category (DfIV, S 
. 

S  

47 As detailed above; the -defendant has at least two pr10r conic±ions of either a crime of violence or a controlled substance offenseand, pursuant to the provisions of U.SS.G. § 481. 1, is a career criminal. Therefore, his riminal history category must be YL 
Other Criminal Conduct 

_1JLL VS 
• 5

. 
0 Arrest 

.. Charg 
• 

Agency Disposition 
48. oflFDb esasObfruct a Police LiMt,Pultce (age 30) Officer; Maintaining a Department proseqiii Diug House; Felori in 

. •• 0 
0 Possession ofa Fie arm, 

• DeliveiytManufactureof 
. 5 

• 
0 Cocaine; Delivery/ . • • . . 0 

• 
.• Manufacture of Cocaine 

The circumstances sun-ounding this an-eat are the same behavior as the instant federal offenses. These charges ere noile prosequi as a result of Mr. Foreman's federal prosecution. . 

. 
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EXHIBIT F (A copy of Defendant's Response To Sentence Modification 

Report at page 1, 3, 4 , and Exhibit A). 



Case 1:06-cr-00030-RHB Doc #57 Filed 11/15/10 Page 1 of 10 Page lD#229 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES. OF AMERICA, 

Plaintiff, 
,Case No. 1:06—CR-30-01 

V. Hon. Robert Holmes Bell 
Unitd, States District Judge - 

J3ENJAM!N PRESTON FOREMAN? 

Defendant. 

DEFENDANT'S RESPONSE TO SENTENCE MODIFICATION REPORT 

Now comes the defendant Mr. Benjamin Preston Foreman, by and through his 

attorney Assistant Federal Public Defender Richard D. Stroba and responds to the sentence 

modification report (SMR) filed in his case as follows. 

Background 

On February 8, 2006, a grand jury indicted Mr. Foreman on charges of possession 

with intent to distribute more than 50 grams 6f 'cocaine base, possession with intent to 

distribute cocaine, and possession of a firearm in furtherance of a drug trafficking crime. On 

May 16, 2006, he pleaded guilty to all counts of the indictment in accordance with a written 

plea agreement. On September 7, 2006, the Court sentenced Mr. Foreman to 240 months of 

custody on Counts I and II to run concurrently followed by a consecutive 60. months of 

1 



Case 1:06-cr-00030-RHB Doc #57 Filed 11/15/10 Page 3 of 10 Page ID#231 

was, in reality, not a conviction and never was a final conviction. Therefore the crack 

guidelines would have, and should.have, driven the sentencing decision in the case from the 

outset. f this -erroneous application of the Career Offender Guideline is corrected, the ' 

Defendant's advisory guideline range is reduced substantially, particularly when the amended 

crack guideline is applied. 

I; The Defendant's Status as a Career Offender 

Benjamin Preston Foreman was scored and sentenced as a 'career offender' in 2006. 

See Revised PSIR disclosed August 22, 2006, Paragraphs 36, 47, and 76, Docket # 32, 

Judgment of Sentence, and Docket # 40, Transcript of Sentencing. This designation was in 

error as one of the predicate offenses: Delivery of 50 grams or less of cocaine listed at 

Paragraph 45, and scored in the PSIR, was only pending at the time of the Defendant's 

sentencing. As a pending case, without the entry of a final state court sentence, it was not 

properly used as a predicate offense. See United States v. Talley, 194F.3d 758, 766 (6th  Cir. 

1999); see also United States v. Beddow, 957 F.2d 1330, 1337 (6th  Cir. 1992). 

Indeed, as can be seen in Exhibit One attached hereto, that offense from the 30th 

Judicial Circuit Court in Lansing, Case # 02-000706FH, was actually dismissed on 

September 12, 2006, on motion of the state court prosecutor, after the Defendant was 

sentenced in federal court. (Note: This exhibit bears the same circuit court case number as 

that found for the offene listed at Paragraph 45 of the PSIR.) Therefore, this predicate 

'convictio' does not exist due to the order of dismissal entered by the Circuit Court. The 

3 



Case 1:06-cr-00030-RHB Doc #57 Filed 11/15/10 Page4oflo Page ID#232 

Defendant is simply not a career offender under the guidelines as they were in existence in 

2006, or now. The Court is now presented with a unique opportunity to correct this error of 

the career offender designation of which the Defendant is actually innocent. 

H. The Almany Issue 

The defense acknowledges that a decision in Abbot v. United States, No. 09-479, was 

issued by the Supreme Court this date, November 15, 2010. (The defense has not had the 

opportunity to review the decision and include pertinent analysis here.) If the Court wishes 

to have further briefing on this issue, the defense would be willing to provide same. The 

Defendant was sentenced to 240 months each on Count I and II to run concurrently. The 

sentence of 60 months on Count ifi for the 924(c) conviction was ordered to be served 

consecutively under then applicable case law. However on March 10, 2010, in the case of 

United States v. Almany, 598 F.3d 238 (6th  Cir. 2010), the 6' Circuit Court of Appeals ruled 

that, if there is a mandatory minimum sentence on a separate count of conviction equal to or 

in excess of the 924(c) mandatory minimum, the 924(c) mandatory minimum yields to the 

other mandatory minimum, and the sentence for the 924(c) should be run concurrently with 

the other counts of conviction, all other cbnsidefations being equal. 

In this case, the sentence on Count III should be run concurrently with the sentence 

on Counts land II. In the amended/modified judgement of sentence that the Defendant seeks 

in this case, Count Ill's sentence of 60 months should run concurrently with the modified 

sentence under Counts I and II (or the Defendant should be exempt from that sentence). See 

4 



Case 1 :O6-cr-0003O-RHB Doc #57-1 Filed 11/15/10 Page 1 of 2 Page ID#239 

Exhibit 1 
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Original - Court 
1st copy - Prosecutor 

2nd cog - Defendant/Juvenile 
/ copy- Police agency 

STATE OF MICHI/ANI MOTION./ ORDER CASE NO. 02-000706-FH 
30TH JUDICIAL C!/RCurU OF 

NoLLEPRO.SEQU1 

OR! Ml-330055J CURTJDDRESS: 313 W KALAMAZOO VETERANS MEMORIAL COURTHOUSE Court Telephone: 483-6500 

Police Report No. LPD1438 

THE PEOPLE OF THE STATE V BENJAMIN PRESTON FOREMAN 
OF MICHIGAN 2423 SPRINGDALE 

LANSING Ml 48906 

0 Juvenile In the matter of CTNITCN SID DOS 
33-02-003050-01 1696579E 08-06-1975 

Count CRIME . . CHARGE CODE(S) 
MCL CitationIPA4C Code. 

.1 CS - OELIVER/MANUFACT < 50 GRAMS . 333.7401 (2)(a)(iv). (333.74012A4) 

CS - 2 °  OR SUBSEQUENT OFFENSE NOTICE - DOUBLE PENALTY 333.7413(2); MSA 14.15(7413). 
(333.74132 

MOTION L 

STUART J. DUNNINGS III, prosecuting official, moves for a nolle prosequi in this case for the following reason(s): 

ON SEPTEMBER 7,2006, THE DEFENDANT RECEIVED 25 YEARS IN FEDERAL COURT. CASE DISMISSED. 

Dales \ Stuart J,Dunnings 1089), P gOthcial 
Linda A. Maloney(P39775), Frdseg Official 

CO 

• ORDER . 

TISORDERED: 
 

( 1. Motion for nolle prosequi is granted and the case is dismissed without prejudice. 
2. Motion for nolle prosequi is granted as to the following charge(s) which are dismissed wqbou

IOU 

3 3. Motion for nolle prosequi is denied. 
3 4. Defend anJuveniIe shall be immediatef&harged from confinement in this case. 
] 5. Bond is cancelled and shall be retucnpa 2ftpe,  costs are deducted. 
J 6. Bond is continued-on the remi  iii iSa 

____ 
• 1) cv:-<__ 

)ate JUDGE BEVERLEY NETTLES-NICKERSON (P37191) 

item 1 is checked, the clerk of the urt shall send.6 photocopy of this order to the Michigan State Police Criminal Justice 
iformahon Center to delete this minal history record as required by MCL 769.16a. 

0 THE DEFENDANT: As allowed by law, your fingerprints, arrest card, and description will either be destroyed or rekirned to you 
y the Michigan State Police within 60 daysof the dte of this order. If you do not receive your ringerprints, arrest card, and 
escripon within 60 days of the date of this order you may contact the Michigan Sate Police to verify that the prints, card, and 
escnption were destroyed. 

0263 (6/04) MOTION/ORDER OF NOLLE PROSEQUl MCL 28.243, MCL 767.29, MCL 769.15A, MCR 5.9360) 

• J F 9/13//U 


