of Cocaine, and the defendant was 18 years or older at the time of their commission,
the defendant is a career offender within the meaning of U.S.S.G. § 4B1.1. The

offense level determined under U.S.S.G. § 4B1.1(b) is-37 rather than the lower level .
calculated above. ‘ _ , a : 37.

37.  Adjustment for Acceptance of Responsibility: | -3

| 34

.38. Total Offense Level:

39, Inregard to Count Three, the guideline sentence is the minimum term of imprisonment

- PART B. DEFENDANT’S CRIMINAL HISTORY - .

40. - Since 1963, Michigan law has required state courts to notify defendants of their right to

 attorney representation/waiver/appointment.

| Juvenile Adjudications
41.  None known.

Adult Criminal Convictions

Date of "Date Sentence
- Imposed/Disposition ~  Guideline

Arrest

: Cbnvicﬁ_on/ Court

09-29-93/Ct. 4,5t0  "4Al.1(a) .

. 05:05:93 X\ ~Ct. 4, Assault With Intent
4A1.2(e)(1)

(age 17) - to do Great Bodily Harm 10'years
: ' Less Than Murder; Ct. 5, imprisonment;
Carrying Concealed .Ct. 5, 30 months to 5
- Weapon/30th Circuit years imprisonment,
- Court, Lansing, M1, Dkt. to run concurrent

No. 93-65905-FC

\’A
(S

02-27-00/parole
violation

- 08-26-01/parole -
- discharge

. Mr. Foreman was represented by attorney George Zulakis. On April 29, 1993, LPD officers
responded to a gunshot complaint. According to the state presentence report, amale subject
was standing in fropt of Mr. Foreman’s residence. An argument ensued between them, and

required by statute or, in this case, five years consecutive, pursuant to U.S.S.G. §2K2.4(b).

Pt



EXHiBIT B (A copy of Presentence Investigation Report at page 8-9,
Para. # 36 listing two predicate offenses utilized to enhance
Foreman's féderal sentence and page 11, Para. # 45, listing

the Delivery conviction utilized as one of two predicate offenses

to designate Foreman as a Chapter Four Career Offender) .



Count One - Possession With Intent to D'isiribute More Than 50 Grams of Cocaine Base
Count Two - Possession With Intent to Distribute an Unspecified Quantity of Cocaine

27. - Base Offense Level: The U.S. Sentencing Commission Guideline for violation of -
. 21US.C. § 841(2)(1) is found in U.S.S.G. § 2D1.1(c)(4) and calls for a base offense
leve] of 32 for offenses involving at least 1,000 kilograms but less than 3,000
kilograms of marijuana. Accordingto the Offense Conduct section ofthis report, Mr.

Foreman’s criminal activity involved a total of 2,750 kilograms of marijuana
equivalent. ' , Pt 32
28.  Specific Offense Characteristic: Although dangerous _Weapons (three firearms)
were possessed in connection with these drug offenses, an enhancement, pursuant to
U.S.5.G. § 2D1.1(b)(1), has not been applied to avoid double counting. This
. behavior is being considered when applying the consecutive sentence for Count
Three, as discussed at U.S.S.G. § 2K2.4, comment. (n. 4). Q
29. Victim—Related'Adjustmenjts:\ None 0
30. . Adjustments for Role in the Offense: None 0
31.  Adjustment for Obstruction of Justice: None . 0
32.  Adjusted Offense Level (Subtotal): ‘ oo .32
33.  Adjustment for Acceptance of Reéponsi_bih'ty: Mr. Foreman has accepted
© responsibility for hisillegal behavior.' He has admitted his involvement in the instant
offenses and provided-a detailed account of his illegal activities. Pursuant to -2
U.S.S.G. § 3E1.1(a), the offense level is reduced two levels. , :
34, In the plea agreemeﬁt, the gdvemment certifies Mr Foreman notified authorities in

a timely manner of his intentior to enter a plea of guilty, thereby permitting the '
government to avoid preparing for trial and the Court to allocate its resources "
efficiently. Pursuant to U.S.S.G. § 3E1.1(b), the offense level is reduced one - ,
additional level. - : -

e e I TLn.lT i s e 229

35——Total-Offense Lievel:

36 ——ChapterFour Ehhancéments:-As is shown in Part B:(Criminal History) below, the)
defendarthas been convicted of Delivery/Mamifacturé Cocainie Less Than 50 Grams N
and ASsault With Intent to do Great:Bodily Harm Less Than Murdef. Since then

~ anstant offenses involve Possession-With Intent to Distribute More Than 50-Grams 2
of.Cocaifie Base and Pdssession. With Intent to Distfibuits.4n Unspecified-Quantify. 3



©f Cocaine;and the defendant was 1 8 years-orolderat the time-of theircommission;

_ cthctdﬁﬁendant‘i'sratcmeﬁﬁﬁféﬁéﬁdfhin’,th’e:megning; (gi;'nl;T;gS;S;.§}t§:41§'»;1~.~1_,._T_1:u3s

offerise level determined tnder U.S:S.G-§ 4B1-1(b) is-37 rather than the lower level
» ,, N
calculated-above., . ' y v37—
37.  Adjustment for Acceptance of Responsibility: - -3
e T,

.3:8r:“Tﬁi0‘tale;ffg1;1§exL§vel: — —

In regard to Count Three, the guideline sentence is the minimum ferm of imprisonment
required by statute or, in this case, five years consecutive, pursuant to U.S.S.G. § 2K2.4(b).

39.

- PART B. DEFENDANT’S CRIIVLﬁVA.L HISTORY -
40.  Since :1963,'Michigan law has required state courts to notify defendants of thefr right to .
attorney representaf;io-n/waiver/appointment. , _ oo

Juvenile Adji_idications
41.  None known.

Adult Criminal Convictions

‘Date Sentence

Date of - . - : -
Arrest - ‘ Convicﬁon/Court ‘ Img‘osed/Disposiﬁon Guideline ‘Eg_t.

42, 05-0593  Ct. 4 Assault WithIntent  09-29-93/Ct. 4,5t0  4A1.i(a) <3
- 4A1.2(e)(1)

* to do Great Bodily Harm 10years

(age17)
: ' - Less Than Murder; Ct. 5, Imprisonment; .
o Carrying Concealed . .Ct. 5, 30 months to 5
Weapon/30th Circuit - years imprisonment,

- Court, Lansing, M1, Dkt. to run concurrent -

~ No. 93-65905-FC .
02-27-00/parole

violation

- 08-26-01/parole .
- discharge

- Mr. Foreman was represented by attorney George Zulakis. On April 29, 1993, LPD officers
responded to a gunshot complaint. According to the state presentence report, a male subject
was standing in front of Mr. Foreman’s residence. An argument ensued between them, and

9



%45

Mz, Foreman was sentenced o credit fortime servad; therefore, his release date from custody -
was June 7, 2001, ' - o ' I _
06-09-02.  Delivery/Minufacture  04-16-03/fhiled to 441.1c) . - 1
(2ge26) * - Cocaine Less Thaz 50 - appedr fof sentencing,  44].2 @4
. -Grams/30th Cirenit Court,  bench Watrent issued o
. Lansing, MI Dict. No. o

P

e .
Mf. Forema.n was represented by attbfﬂey David Mercbant. According to the stats
0ld 4 rocks (.93 gram) of crack cocainie for'$70.00 to an

DPresenterice report, Mr. Foreman g
- undercover police officer on Jamuary 24, 2002, Mr, Foreman pled guilty s charged on

Febmary 6, 2003, When Mr. F oreman failed to appear for sentencing on April 16, 2003, a
bench warrant Wes-issued for his arfest - The: :'faﬁaed on January 13,

: TANt Was re
2006, 2d Mr. Poremen is tentatively scheduled for Sedtencing on Aug , 2006.. :
’ * . : - ) . . - ‘ N l;\»

Crimtnal History Computation

The total of the cﬁiniﬁal,bistorjr points is eighf._ Acc,ording- to the sentencing ‘ta'blgs ‘at
tablish a crimina] history category

46.
U.S.8.G, Chapter 5, Part A, eight ciminal history points €S
of IV, T I .
47 As detaﬂed above, the -defandant has at leas%—_ two prior convictions of either crime of
" violencé or a cortrolled sub_s?;nc_e offense and, pursuant to the provisions of 1.5'S.G.
§4BI.1, 35 2 career crimina] Therefore, his crimina] history cate goryrmustbe VI,
Other Criminal Condirct
Date of o 1 _ e .
, : Arrest . ‘Charge - : Agency Disposition -
.. A48T 0'17.1’1-"()‘6‘ , .Reszsf?ObEm;raPo‘hc‘ e,\. L‘aﬁsiﬁ‘g,*l\dl‘?’al"rce_ : 02=14=06/mofte———uo— .
(age30) = - Officer; Meaintaining a - Department B - prosequi :
) Drug House; Felon in e L .
Possession of a Fiearm;
De]iveryﬂ\/lanufactme of
Cocaine; Delivery/ . .
Meanufacture of Cocaine
The circumstances surounding this .az:(eét are the same B;hayior as the mstant“federal
offenses. These charges were nolle prosequi‘zs a result of Mr. Foreman’s federal
prosecution, ' '
11
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EXHIBIT C (A copy of Sentencing Transcripts before the Honorable

Robert H. Bell on September 7, 2006, see pages 1, 6, and 9).



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF -MICHIGAN
SOUTHERN DIVISION

" UNITED STATES OF AMERICA,

_ Plaintiff,
v File No. 1:06-CR-30~
BENJAMIN PRESTON FOREMAN, > = S e

Defendant. .

\Senténcing“i

" Before

] THE HONORABLE ROBERT HOLMES BELL

Chief United States District Judge
wSeptember 7, 2006
APPEARANCES

'NILS R. KESSLER ' MICHAEL T. MADDALONI
-Assistant-U.S. Attorney e --115 W. Allegan St: -
P.O. Box 208 - Suite 1000
Grand Rapids, MI 49501. I Lansing, MI 48933.

Attorney for Plaintiff Attorney for Defendant

Kevin W. Gaugier, CSR-3065
U.S. District Court Reporter
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12

13
14
15
16
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18

19~

20
21
22
" 23

24

25

A presentende report hés been‘prepéred by Mr.
.Trowbridge. It's m&zunderstanding it was circulated to
éounsel. From the gdvefnmenﬁ's‘perspective, Mr. Kessler, are
there any errors or additions or aelétions you believe are
necessary to adequateiyrreflect'the government's position?

MR. KESSLER: No, Your Honor.

THE COURT: Okay. Mr. Maddaloni?.

MR. MADDALONI: No, Your Homor.

THE-COURT= - So that for PUTDPOSES of‘g ideline ~

caltuléti*nSTZthem*notﬁbéing determlnatlve, but at- 1east theln.

calculatlons, I have am adjusted offenise  level of 34 and a
crlmrﬁaI‘hlstory 1eve1~of VITE n_thrs~matter~by my-—

calculationsg.™

Mr. Foreman, have you had a chance to review this

‘presentence report in this matter?

DEFENDANT FOREMAN: Yes, I have, Your Honor.
| THE COURT: ‘Are you satisfied with the

representations made on your behalf by Mr. Maddaloni in this
matter9 _

DEFENDANT FOREMAN: Yes, I am, Your Honor.

THE-COURT: Okay. Are there any matters .
prelimiﬁarily before allocution from'the.governmeng's
pérspéctive? 4

MR.‘KESSLER: Not from the government, You£ Honor.

THE COURT: Okay. Okay. Mr. Maddaloni, you and




10
11
12
13
14
15
16
17
18
19
'20
21

22

23 .

24

25

THE COURT: Or if I asked your client what his

opinion was. Where does that get us?

MR, MADDALONI} Weil, I don't know if it gets us

anywhere.
‘THE COURT: Okay: Next issue.
MR. MADDALONI: Excuse me?
THE COURT: Next issue for my consideration.
MR -MAPDALONI: ~ In fashi6ﬁin§‘§”§éﬁ5éﬁéelfbf"MrTW

EoremHﬁI”Yéﬁr?H@ﬁbf;"I7§m'a§kin§”fhéiC6urt”tb‘téké”iﬁtéd>_

account that th& Statutory minimum for Mr. Foreman would be T3
years, rot taking ints account the guidelines: I think O

ehat‘ii*T”BéIiéﬁéfthatilﬁiyears7"the‘étatutory minimum,” is @MW

Cln .

d-would—also” adv1se ‘the -Court that-Sarpy County i
Nebraska hasagreed-to dismiss their case against Mry
Foreman .~ 1 '§poKé to—the Ingham County Progecttor's Office.)
Theyfaimaf“féfg“ingftoidiémiSS”theJdase'agaihsthfTtirémaﬁ;"w

In addition, Mr. Foreman'S‘criminal-history I
believé belies -- does ﬁot take into account the youth of when
he originally became involved with the criminal justice
system, and I don't think it takes into account the fact thaﬁ
when you have a criminal history, it's much more difficult to

find employment. Mr. Foreman having a difficult time finding

employment found himself in a position where he ended up




EXHIBIT D (A certified coby of Dismissal Order rendering one of

two predicate offenses used to enhance Foreman's federal sentencing
a void judgment on September 12, 2006, signed by 30th Circuit Judge
Nettles-Nickerson and a copy of Expungement Order signed by 30th

Circuit Judge Rosemarie E. Aquilia on December 11, 2013)..



Case1 $6-cr-00030-RHB Doc #57-1 Filed 11/15/10 Page 2 of 2 Page ID#240 o .
nginal - Court
1s! copy - Prosecutor

’ : . - . 2nd copy - Defendant/Juvenile
2™ copy - Pohce agency

¥
! . : .
STATE OF MICHN] s AN MOTION / ORDER - ‘CASE NO. 02-000706-FH *
30TH JUD!CAAL. Cl RLJLJI - OF . . Ce
/ . NOLLE PROSEQUI- . ' '
© ORIMI-330055J éUR ADDR:SS 312w KALAMAZOO VETERAN'S MEMORIAL COURTHOUSE Court Telepﬁoﬁ'e: 483-6500
Police Reporl No. LP 1438 .
THE PEOPLE OF THE STATE . 7 v "?‘Ef\éJé}l__\’/I}_L\‘\;\JPRESLTON FOREMAN . ;
. OF MICHIGAN : LANSING MI 48906 . j'
- ¥ : ¥ . P } -
8] ile Inth tler of CTN/TCN SID . DOB :
ALJUVEHJ e .n © mater o ’ . {33-02-003050-01 B {'1696579E 108-05-1975 7
Count ' CRIME CHARGE CODE(S
) ’ MCL Citation/PAAC Code.
,L-{ j«:s - DELIVER/MANUFACT <50 GRAMS > - - l 333.7401(2)(a)(iv). (333.7401244) T:]
IL CS - 2" OR SUESEQUENT OFFENSE NOTICE - DOUBLE PENALTY ,f s 2; MSA 14.15(7413), ]
[ "MOTION 7
STUART J. DUNNINGS 111, prasecuting official, moves for a noHe prosaqui in this case for the foHowmg reason(s):
ON SEPTEMBER 7 2006 THE DEFENDANT RECEIVED 7:) YEARS IN FEDERAL COURT. CASE DISMISSED
Dzle? I - T Stuart.Jmnmngs [T {P37089 Pros‘?:ch—rﬂg Official
' . Linda A Maloney éPBQT/S} Prosea\:rﬂqg Ofiicial
‘ ' cO

- : ‘ ot
ORDER | - |  EnEDS
| . o No-q: QSW

prosequr is granted and the case is drsmrssed without prejudice.’
prosequiis granted as ta the following charge( ) whrch are dismissed wqhout

" T1S ORDERED:

< 1. Motion for nolle
3 2. Motion for nolle.

J 3. Mot)on for nolle prosequi is denied. -
r%harged from confinement in this case.

J 4. Defendant/Juvenile’shall be rmmedre e
3 5. Bond is cancelled and shall be retumé aftes costs are deducted,

-3 8. Bond is continued on the rerpa;qma}
{;_ s
5"’ a G

. N V?_g{%‘i
2 — AR R
16 {%%if&%@e

Jate &l

e

hotocopy of this order ta the Michigan State Police Criminal Justice

riem 1is checked the clerk of the cﬁshell send g
wformation Center to de!etewnel history recorcfas requrred by MCL 769.16a.

vour rrnqerprm*s errest card, and description will either be destroyed or returned {o vou

date of thus order. If you do not receive your fingerprints, arrest card, and

ou mey coniact the Mrchrqen Sate Police to verify thal the prints, card, and .
t

{ {

MCL 28. 3, MCL 767.28, MCL 75¢. 164, MCR 5.9 (Dl

‘O THE DEFENDANT: As allowed b Ilew
y ihe Michigan State Palice within %/
escrrp’r;on within 60 days of the dare of this order %

, escription were destroyed.
IC 2€3 (S/O") MO TION/ORDER OF NOLLE PPOS:QU! . } ‘
oo

¢ ‘ Pindis v ,,JJ/uL /(ﬂ//\ e /mur’ w7y LW/,}L;«L/[ Filotd 0/3//5 /

. ¢
) 'y 4,
L {4 K ) - ¢ : * 4 .
\ o ] t ‘ . ! . *
t . . P ot s
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R
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NS \ ) _ _ | ‘
I - .- STATE OF MICHIGAN -

IN THE 30th CTRCUIT CODRT FOR mGHAM COUNTY
‘ ‘Bocket No=02-706-FH-™ >

1“
ks

People of the State ofMlchlgan T :
" Plaintiff, - . " S N
v. ' ' : ~ Hon. Rosemarie E. Aquilina
’ ' | | Circuit Court Judge |
BerjaminForeman>, S cr
" .. Defendant. - . o ' y
Ingham County Prosecutor - . . J. Nicholas Bostic P40653
~ Attomney for Plaintiff , ' Attomey for Defendant
303 W. Kalamazoo St. - - 909 N. Washington Ave.
. Lansing, M1 48933 - . o Lansing, MI 48906
517;483-6108 S L 517-706-0132 L -
. ey . - . - _ /

@RDER FOR DESTRUCTIO\T OFDNA SAI‘&PLD AND?ROFILE“

At a session of said Court held the<l1 »»»»» day ot
December; 2013, in the City of Lansing> -
- Ingharii Couzty, ‘Michigan: >

o Hon. Rosémarie'E. Aqtﬁlina, =Pfesidiﬁ0:.a
‘ This matter came before the Court on Defendant s Motlon for Desiructlon of DNA
Sa.mple and the DNA proﬁle assocmted with this case. The Cout has had tm, opportumty to

review the motlon, hear arcrument in open court. and review the file. For reasons more quy stated

on the record @IS:HEREB”YiOR'DER:EB;that;LPLESE&EEiQ -MG:L‘Z:&J;Z@( H)Cb) “the Lansm;v::

~ (Police D-ep’arﬁii‘éﬁﬁﬁdihé Mchigagi;Stat‘e‘ Police shaﬂtdestroy al;l,,biomet;ic data, all DNA—

——— . .

"Proof ot seud desﬁ'ucflon sballobe subuuffed't‘ocﬁ‘inscl Tor. UerendantﬂmtmnB’(T days of ﬂllS Y

Jiw QO @U@"Q’C/ %W&m

Rosemarie E: Aquilina ¥
5’7@70

&Lircuit-CourtJudge




EXHIBIT E (Foreman's complete Criminal History listed within
Presentence Investigation Report prepared by USPO Mark A.

Trowbridge, Sr. on August 03, 2006, see pages 9-11).



years or older at the time of their commission,

of Cocaine, and the defendant was 18
g of US.S.G. § 4B1.1. The

the defendant is a career offender within the meanin

offense level determined under U.S.S.G. § 4B1.1(b) is:37 rather than the lower level )
calculated above. ' : _ g 37

37.  Adjustment for Acceptance of Responsibility: | -3
| 34

. 38. Total Offense Level:

In regard to Count Three, the guideline sentence is the minimum term of imprisonment

39.
required by statute or, in this case, five years consecutive, pursuant to U.S.S.G. § 2K2.4(b).

'SPART B. DEFENDANT’S CRIMINAL HISTORY *

40.  Since 1963, Michigan law has required state courts to notify defendants of their right to .

attorney representation/waiver/; appointment.

Juvenile Adjudications
41.  None known.

<Adult Criminal Convictions >

‘Date Sentence

Date of : ‘ - :
Arrest ' Convicﬁon/Court Imposed/Disposition Guideline Pnt
42.  05-05-93 - Ct. 4, Assault With Infent 09-29-93/Ct.4,5t0  4Al.1(2) 3
(age 17) - to do Great Bodily Harm 1@ years 4A1.2(e)(1)
. ' Less Than Murder; Ct. 5, Imprisonment; L
- Carrying Concealed .Ct. 5, 30 months to 5

Weapon/30th Circuit years imprisonment,
~ Court, Lansing, M1, Dkt. to run concurrent

No. 93-65905-FC ,
02-27-00/parole

violation

08-26-01/parole -
discharge

" Mr. Foreman was represented by éttomey George Zulakis. On April 29, 1993, LPD officers
responded to a gunshot complaint. According to the state presentence report, amale subject
was standing in fropt of Mr Foreman’s residence. An argument ensued between them, and

9



44,

Mr. Foreman pulled a gun and shot the male squect The victim suffered injuries to his.
liver, kidneys, and spine. Mr. Foreman reported the victim was selling drugs in front of his

residence.

~ Pursuant to éi)lea agreement, Mr. F oreman agreed to plead guilty to lesser offenses. The

agreement provided for the dismissal of the original charges of Count One, Assault With
Intent to Commit Murder, and Count Two, Carrying a Firearm in Commission of a F elony

Crime. Count Three, Can'ymg a Concealed Weapon was prev1ously d131mssed atthe district

court Ievel

On December 4, 1996 Mr Foreman was released to a community residential prog:ram

On August 19, 1997, he was returned to prison. Mr. Foreman was paroled on October 2,
1999. On February 17, 2000, he was taken into custody for a parole violation. Parole was

 reinstated on June 22, 2000. Mr. Foreman was discharged from parole on August 26, 2001.

07-25-97/ 67 days jail - 4A1.1(b)

05-19-97 Assault and Battery/54A  07-2
B 4A12(e)(2) -

(age 21) District Court, Lansing,
ML, Dkt. No. 974035

Attorney representation and circumstances surrounding this incident are unknown.

06-07- 01/270days  4ALI(D)

- 02-17-00 Possession of Cocaine
(age 24) - Less Than 25 Grams/30th = jal =~ - - 4A1.2(e)(2)
' " Circuit Court, Lansing, : |
MI, Dkt. No. 00-75670-
FHC

Mr. Foreman was represented by attorney Fred Blackmond. According to the state
presentence report, Mr. Foreman was stopped for a traffic mfractlon on January 3, 2000.
During a pat down search, he dropped a bag contammg 3.9 orams of crack cocaine from his

| ha.nd and tried lekan it under a car.

The state presentence report noted Mr. Foreman prowded the followmo written statement

“regarding the offense.

Not pay and upon my release will think long and hard before I take
action live a positive and productive life i in society. I ask thatIbe
given a second chance by being séntenced to about 6 months sentence
so I can get out and become a real father to my son’s and a positive -
asset to our community. Judge Stell if you give me a second chance

- I'will never appear before you again because I will take advantage of

- the opportunity you will have give me. Thank you for your time and
your cooperation in this matter. Sincerely Benjamin Foreman [sic]

10
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45,

o 47

- Mr. Foreman was seéntencedto credit fortime served: thersfore, his release date from custody -

was June 7, 2001,
1

06-09-02. " DeliveryMimutacturs  Gn16.03/fsled o 4ALI)
" appear Pt sentencing, 441.2(2)(4)

bench warrant issued K

(age26) - Cocaine Less Thari 50 ,
. Grams/30th Circuit Court,
. Lansing, MI, Dkt. No,
02-706-FH ~ .

Criminal History Computation E
otal of the criminal history points is eight. According to the Aéentencmg table ‘at

46.  Thet 1L
U.S.8.G. Chapter 5, Part A, eight criminal history points establish a-ctriminal history cate gory
of IV, . T o _ o
As detaﬂed.above,' the -defendant has at leasf‘two 'pﬁor' convictions of eﬁ'ther a én'me of
- violence or a cornfrolled subs’gance offense and, pursuant to the provisions of U.S'S.G. -
§4B1.1,is a career criminal. Therefore, his criminal bi'sto_zy cate gory must be VI :
. Other Criminal Condict o
Date of . . ‘ : o . . .
. Arrest . . | Charge -  Agency ‘ - Dispo-siﬁpn -
48, O'l'-;H?Té_ K eslsﬁObEfrucfaPEﬁcé"‘“‘L_‘aﬁs‘iilgTi\ﬂ:‘P&Ii‘ce.' . 02=14=06/molte——o
(age30) - Officer; Maintaining a + Departmént - -~ - prosequi - .
. Drug House; Feloiin ~ © - L
Possession of a Firearm; * - '
Delivery/Manufacture of _
Cocaine; Delivery/ - o
Manufacmrq of Cocaine

this arge.ét are the same thayior as the J'nstant.federal

"The circumstances surounding )
e nolle prosequi as a result of Mr. Foreman’s federa] .

offenses. These charges wer
prosecution.

11



EXHIBIT F (A copy of Defendant's Resﬁonse To Sentence Modification

Report at page 1, 3, 4 , and Exhibit A).-



- Case 1:06-cr-00030-RHB Doc #57 Filed 11/15/10 Page 1 of 10 Page ID#229

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff, \
«Case No. 1:06-CR-30-01
.o . Hon. Robert Holmes Bell -~

, United States District Jadge -
BENJAMIN PRESTON FORERMAN,»

Defendant.

DEFENDANT’S RESPONSE TO SENTENCE MODIFICATION REPORT -’
Now comes the defendant Mr. Benjamin Preston F oreman, by and through his
attorn;ey Assistant Federal Public Defender Richard D. Strob"a;’ and responds to the sentence
- modification report (SMR) filed in his case as follows.
Background
~ On February 8, 2006, a grand jury indicted Mr. Foreman on charges of possession
With' 'intent to distribute more. than 50 érams of ‘coc’aine base, possession with intent to
distribute cocaine, and possession of a firearm in furtherance of a drug trafficking crime. On
May 16, 2006, he pleaded guilty to all coﬁnts of the indictﬁent in accordance with a written
.plea agreement. On September 7, 2006, the Court sentenced.Mr. Foreman to 240 months of

custody on Counts I and II to run concurrently followed by a consecutive 60 months of



Case 1:06-cr-00030-RHB Doc #57 Filed 11/15/10 Page 3 of 10 Page ID#231

was, in reality, not a conviction and never was a final conviction. Therefore the crack
guidelines Would have, and should have, driven the sentencing decision in the case from the
outset. {If this-erroneous application of the Car;:er Offender Guideline is correcféd, the ®
Defendant’s advisory guidéline ran geisreduced substantially, particularly when the amended
crack guideline is applied. >
L. The Defendant’s Status as a Career Offenderf >~
Benjamin Preston .i'*‘oremé'n. was scered and sentenced as a ‘career offender’ in 2606.
Séé Revised PSIR. disclosed August 22, 2006, Paragraphs 36, 47, and 76, Do'cket # 32,
Judgment of Sentence, and Docket # 40, Transcript of Sentencing. This designation was in
error as one éf the predicate offenses: Delivery of 50 grams or less of cqcaine listed at
Paragfaph 45, and scored in the PSIR, was only pending at the timerf the Defehdant’s 1
sentencing. AS a pending cése, without the entry of a final state court sentence, it was not
| properly used as a predicate offense. See'United Stéte's 12 Talley, 194 F.3d 758, 766 (6" Cir.
1999); see also United States v. Beddow, 957 F.2d 1330, 1337 (6" Cir. 1 992).
indeed, as can be seen in Exhibit One attached hereto, that offénse from the 30"
Judicial Circuit Court in Lansing, Case # 02-000706FH, was actually dismissed on
September 12, 2006, on rpotion of the state court prosecutor, after the Defendant was
sentenced in federal court. (Note: This eihibit béafs the séme circuit court case number as

that found for the offense listed at Paragraph 45 of the PSIR.) Therefore, this ‘prediczite

<‘conviction’ does not exist due to thé order of dismissal entered by the Circuit Court. The
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Defendant is simply not a career offender under the guidelines as they were in existence in 3 ,
2006,' or now. The Court is now presented with a unique opportunity to correct this error of *
the career offender designation of which the Defendant is actually innocent.,
1L The Almany Issue

The defense acknowledges that a decision in Abbot v. United States, N 0.09-479, was
issued By the Supreme Court this date, November 15, 2010. (The defense has not had the
opportunity to review the decision and include pertinent analysis here.) If the Court wishes
to have further briefing on this issue, the defense would be willing to provide same. The
Defendant was sentenced te 240 months each on Count I and II to run concurrently. The
sentence of 60 months on Count III for the 924(c) eonvicti‘on- was ordered te be served
consecutivel& under then applicable case law. However on March 10, 2010, in the case of
United States v. Almany, 598 F.3d 238 (6™ Cir. 2010), the 6" Circuit Court of Appeals mled
that, if there is a mandatory minimum sentence on a separate count of conviction equal toor
in excess of the 924(c) ﬁmdatow minimum, the 924(c) mandatory minimum yields to the
other méndétory minimum, and the sentence for the 924(c) should be run 'concurfently with
the other counfs of conviction, all other considerations being equal. ﬂ |

In this case, the sentence on Count IIT sheuld be run concurrently with the sentence
on Counts I and II. Inthe amended/modified j udgerr;ent of eentence that the Defendant seeks
in this case, Count III’s sentence of 60 months should run concurrently with the modified

sentence under Counts I and II (or the Defendant should be exempt from that sentence). See |
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r Original - Court
A . 1sl copy - Prosecutor
4 . 2nd copy - Defendant/Juvenile
H 2™ copy - Palice agency
STATE OF MICHN,EAN /i MOTION./ ORDER CASE NO. 02-000706-FH
30TH JUDICIAL CIRCUIY . QF .
o . NOLLE PROSEQUI
ORI MI-3300554 CéURT%-\DDRESS: 313 W KALAMAZOO'- VETERAN'S MEMORIAL COURTHOUSE Cour Telephone: 483-6500
i ] :
Police Report No. LPUX&2(1438
THE PEOPLE OF THE STATE Vv BENJAMIN PRESTON FOREMA
2423 SPRINGDALE .
OF MICHIGAN - ’ LANSING M! 48906
o ile In the matt CTN/TCN SID DOB.
) Juvenile In . & matier of ’ 33-02-003050-01 ] *1696579E 08-06-1975
CRIME , ; ‘ ' CHARGE CODE(S
Count : ) MCL Citation/PAAC Code.
1 CS - DELIVER/MANUFACT < 50 GRAMS 333.7401(2)(a)(iv). (333.74012A4)
CS - 20 OR SUBSEQUENT OFFENSE NOTICE - DOUBLE PENAL’I;Y ?333337%44113“(5 : MSA 14.15(7413).
. b . 3 .
MOTION

STUART J. DUNNINGS ll, prosecuting official, moves for a nolle prosequi in this case for the following reason(s):
ON SEPTEMBER 7, 2006, THE DEFENDANT RECEIVED 25 YEARS IN FEDERAL COURT. CASE DISMISSED.

1\ s | B
Dates  V Stuart J. Dunnings T §P31089 , Prosecoang Oificial
Linda A. Maloney (P39775), Prose\c)lﬁxfg Official

CIRCUT €9

20t

ORDER  ELER

T IS ORDERED:

{ 1. Motion for nolle prosequi is granted and the case is dismissed without prejudi_ce‘._ B ngé
J 2. Motion for nolle prosequi is granted as to the following charge(s) which are dismissed vgq:bout _

J 3. Motion for nolle prosequi is denied. o3 o
4, Defendant/Juvenile shall be immediaigL\;’;angharged from confinement in this case.
5. Bond is cancelled and shall be retysr’i’%g aftes costs are deducted.
6. Bond is continued.on the remaigina+Rarde).
P e
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date . ' ‘39 1)

“item 1 is checkad, the clerk of the edGrt shall send.@ photocopy of this order to the Michigan State Police Criminal Justice
1formation Center to deleteWnal history recorc as required by MCL 769.16a.

'O THE DEFENDANT: As allowed by law, your fingerprinis, arrest card, and description will either be destroyed or returned to vou
i s of the date of this order. I you do not receive your fingerprints, arrest card, and

y the Michigan State Police within 60 da U 0 . ‘ :
)escrjption-vgithin 60 days of the date of t%is order vou may contact the Michigan Sate Police to verify thal the prints, card, and

escription were destroyed.
IC 263 (6/04) MOTION/ORDER OF NOLLE PRQOSEQUI

| MCL28.243, MCL 767,28, MCL 76¢.184, MCR 5.938(D)]
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