U.S. Department of Justice

Office of the Solicitor General

Washington, D.C. 20530
December 21, 2018

Honorable Scott S. Harris

Clerk

Supreme Court of the United States
Washington, D.C. 20543

Re: Rose Mary Knick v. Township of Scott, Pennsylvania et al., No. 17-647

Dear Mr. Harris:

In the government’s November 30 letter brief in the above-captioned case, the government
explained that, in its view, the Court should not hold that the Takings Clause is violated any time
the government does not admit that its conduct has effected a taking of private property for a public
use. In simultaneous letter briefs, respondents agreed, but petitioner did not. Petitioner contends
that “when a local government invades property without condemning it or otherwise formally
admitting that it is taking property and owes compensation, a Takings Clause violation arises.”
Pet. Supp. Br. 1 (footnote omitted). She argues that such a rule follows from the “traditional takings
claim accrual standards” and this Court’s cases holding that 42 U.S.C. 1983 does not require the
exhaustion of state remedies. Pet. Supp. Br. 6; see id. at 1-7; see also Pet. Supp. Reply Br. 1-4.

The government agrees with much of what petitioner asserts in her supplemental filings.
We acknowledge, of course, that a government may take property through regulatory measures
short of formal condemnation. U.S. Amicus Br. 16. We agree that a property owner’s Fifth
Amendment right to just compensation vests at the moment such a taking occurs. Id. at 31. We
agree that requiring a property owner to pursue a state inverse-condemnation action in state court
before (or in lieu of) attempting to vindicate her federal constitutional right to just compensation
in federal court is in significant tension with the general rule that exhaustion of state remedies is
not a prerequisite to a Section 1983 suit. /d. at 32. And for that reason, among others, we agree
that a property owner who alleges that a local government’s conduct has taken her property,
including petitioner herself, should be able to press her takings claim in federal court as soon as
the taking occurs without first seeking compensation from a state court. Id. at 17-34.

The government parts ways with petitioner, however, in one critical respect—namely,
whether a taking violates the Taking Clause if the government does not “formally admit[] that it
is taking property.” Pet. Supp. Br. 1. Such a rule would be inconsistent not only with Williamson
County Regional Planning Commission v. Hamilton Bank, 473 U.S. 172 (1985), but with more than
a hundred years of this Court’s precedents. It is not supported by the text or history of the Fifth



Amendment. It would be unworkable in practice. And in light of the straightforward statutory
arguments, the Court need not (and therefore should not) adopt such a constitutional rule to ensure
that property owners, including petitioner, may vindicate their right to just compensation in federal
courts. See U.S. Supp. Br. 6-7. Petitioner’s arguments to the contrary lack merit.

1. Petitioner contends that, prior to Williamson County, “it was understood that an
invasion of property occurring without the issuance of some formal compensatory guarantee * * *
was immediately actionable in federal court as an unconstitutional taking.” Pet. Supp. Br. 4
(emphasis omitted); see id. at 4-6. But the cases on which she relies establish only that the right
to compensation vests immediately upon the taking of private property—not that a taking that
triggers that right necessarily violates the Constitution if it is not accompanied by formal
condemnation or other “formal[] admi[ssion]” of liability. /d. at 1.

a. In United States v. Dickinson, 331 U.S. 745 (1947), for example, the Court considered
whether a property owner could bring a Tucker Act suit seeking compensation for the
government’s flooding of his land, including a portion of the submerged land that he later
successfully restored. Id. at 751. The Court determined that the owner could seek compensation
for the entire flooded area because the owner’s reclamation did not “change[] the fact that the land
was taken when it was taken and an obligation to pay for it then arose.” Ibid. The Court did not
hold that the government’s decision “to bring about a taking by a continuing process of physical
events,” rather than “to condemn land,” rendered the taking unconstitutional. /d. at 749.

Similarly, in United States v. Dow, 357 U.S. 17 (1958), the Court observed again that “the
act of taking * * * gives rise to the claim for compensation and fixes the date as of which the land
is to be valued.” Id. at 22. But, as in Dickinson, the property owner was able to pursue that claim
for compensation under the Tucker Act, and the Court did not suggest there was anything
constitutionally problematic about that scheme. /d. at 21. The Court similarly made no such
suggestion when it repeated the same observations in dicta in United States v. Clarke, 445 U.S.
253 (1980), and Kirby Forest Industries, Inc. v. United States, 467 U.S. 1 (1984). See Clarke, 445
U.S. at 258 (“[T]he usual rule is that the time of the invasion constitutes the act of taking, and ‘[1]t
is that event which gives rise to the claim for compensation.’”) (quoting Dow, 357 U.S. at 22)
(second set of brackets in original); Kirby Forest, 467 U.S. at 5 (stating that when “the United
States * * * physically enter[s] into possession” of privately owned land, “the owner has a right
to bring an ‘inverse condemnation’ suit to recover the value of the land on the date of the intrusion
by the Government”) (citing Dow, 357 U.S. at 21-22).

Those decisions establish that the “obligation to pay” for a lawful taking arises at the time
of the taking, Dickinson, 331 U.S. at 751—a proposition with which the government fully agrees.
See U.S. Supp. Br. 6. That constitutional right to compensation is why a property owner whose
property has been taken by the United States may bring a claim for compensation “founded * * *
upon the Constitution” under the Tucker Act, 28 U.S.C. 1491(a)(1). Itis also why the government
believes that a property owner is “depriv[ed]” of a[] right * * * secured by the Constitution,”
within the meaning of 42 U.S.C. 1983, from the moment of the taking until just compensation is
obtained. But the fact that a person has a constitutional right to compensation for a lawful taking
does not establish that a constitutional violation occurs—as long as, at the time of the taking, just



compensation is available through a reasonable post-taking mechanism. See U.S. Amicus Br. 8-
16; U.S. Supp. Br. 2-5.

b. Petitioner’s remaining authorities also do not support her theory. Pumpelly v. Green
Bay Co., 80 U.S. (13 Wall.) 166 (1872), was a diversity case asserting a state-law “trespass on the
case” claim against a private company. Id. at 167. The Court held that the defendant could not
rely on state statutes purportedly authorizing its actions because those statutes violated the
Wisconsin Constitution’s just-compensation clause. See id. at 176-181. But that was not because
the State did not admit that a taking had occurred; it was because no “statute made provision for
compensation to the plaintiff, or those similarly injured, for damages to their lands.” Id. at 176.
The footnote in Monell v. Department of Social Services of City of New York, 436 U.S. 658 (1978),
referred to the same type of common-law trespass suits. See id. at 687 n.47 (citing Sumner v.
Philadelphia, 23 F. Cas. 392 (C.C. E.D. Pa. 1873) (No. 13,611)); Sumner, 23 F. Cas. at 392 (“This
is an action on the case.”); see generally U.S. Supp. Br. 3-4 (discussing similar common-law suits).

Home Telephone & Telegraph Co. v. City of Los Angeles, 227 U.S. 278 (1913), is even
further afield. That decision held that a state official may not escape liability for a federal
constitutional violation by claiming that his conduct violated state law and thus was not state
action. See id. at 288-289. The Court did not address when a Fifth Amendment violation occurs.
Cuyahoga River Power Co. v. City of Akron, 240 U.S. 462 (1916), and Mosher v. City of Phoenix,
287 U.S. 29 (1932), are the same. See Cuyahoga River, 240 U.S. at 464 (concluding that actions
purportedly performed under state law are “to be regarded as the action[s] of the State,” and
remanding to the district court to determine “[w]hether the plaintiff has any rights that the City is
bound to respect”) (citing Home Telephone); Mosher, 287 U.S. at 31-32 (same).

2. In fact, for more than a century, this Court has uniformly and repeatedly held that the
government does not violate the Takings Clause when it provides just compensation for a taking
of property for public use through a “reasonable, certain and adequate” post-taking mechanism—
whether or not the government formally admits that a taking has occurred. U.S. Supp. Br. 2
(citations omitted); see id. at 2-3 (collecting authorities). Petitioner’s attempt to distinguish those
decisions is unpersuasive.

Petitioner contends (Supp. Reply Br. 2-3) that Williams v. Parker, 188 U.S. 491 (1903), is
consistent with her rule because the state law there provided that “[a]ny person sustaining damage
or loss in his property by reason” of the height limitation could recover those damages or loss from
the City of Boston. Id. at 492 (citation omitted).” But the salient point is that the City itself
“refuse[d] to pay any damages unless and until it is held liable therefor in another proceeding.” Id.
at 502. In that respect, the case mirrors this one, in which the State has provided a mechanism by
which a property owner may seek compensation from a municipality for an alleged taking, but
respondent the Township has refused to pay compensation until it is determined through the state
inverse-condemnation procedures that a taking has occurred. Just as the statute in Williams made
“adequate provision for compensation,” despite the City’s denial of liability, id. at 503, the

Petitioner characterizes (Supp. Reply Br. 2) this provision as “acknowledg[ing] that [the
Act] caused a taking,” but even in this Court, Massachusetts maintained that “[t]he act was passed
under the police power * * * and compensation was unnecessary.” Williams, 188 U.S. at 498.
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Pennsylvania inverse-condemnation procedures make adequate provision here to avoid a
constitutional violation.

Petitioner insists (Supp. Reply Br. 3) that Hays v. Port of Seattle, 251 U.S. 233 (1920), is
not a takings case at all, but a “Contracts Clause case.” But there were two questions in Hays. See
id. at 234. Although the Court broadly described the second question as whether the law
“depriv[ed] complainant of property without due process,” the Court’s holding makes clear that it
was specifically addressing the requirements imposed on the State by the incorporation of the
Takings Clause through the Due Process Clause: “Assuming [the plaintiff] had property rights
and that they were taken, it clearly was done for a public purpose, and there was adequate provision
for compensation.” Id. at 238 (emphases added). That is precisely how the case has been
understood since. See, e.g., Hurley v. Kincaid, 285 U.S. 95, 104, 105 n.4 (1932) (citing Hays as a
takings case); Phillips v. Commissioner of Internal Revenue, 283 U.S. 589, 597 n.7 (1931) (same);
Joslin Mfg. Co. v. City of Providence, 262 U.S. 668, 677 (1923) (same).

Finally, petitioner claims (Supp. Reply Br. 3-4) support from the Court’s numerous cases
recognizing that federal statutes that effect a taking do not violate the Takings Clause because any
compensation due may be obtained through the Tucker Act. Petitioner rightly observes (id. at 3)
that a Tucker Act claim generally “is viable as soon as [the] government invades a property interest
without condemning it” or providing a separate “statutory compensation guarantee.” But
petitioner misconceives the nature of that claim when she asserts that the Tucker Act provides “a
reasonable post-taking method for remedying an unconstitutional taking.” Id. at 4 (emphasis
added). When the government provides just compensation through a reasonable post-taking
mechanism like the Tucker Act, the “action which constitutes the taking of property is within the
constitutional power.” Yearsley v. W. A. Ross Constr. Co., 309 U.S. 18, 22 (1940). That is why,
for example, the Court does not narrowly construe federal law to avoid a taking “if compensation
will in any event be available in those cases where a taking has occurred.” United States v.
Riverside Bayview Homes, Inc., 474 U.S. 121, 128 (1985); see ibid. (“Under such circumstances,
adoption of a narrowing construction does not constitute avoidance of a constitutional difficulty.”).
The government’s “implied[] promise[] to pay” compensation, Yearsley, 309 U.S. at 21, renders
constitutional federal statutes that “may in some instances result in the taking of individual pieces
of property,” Riverside Bayview Homes, 474 U.S. at 128—even when the United States denies
liability and, as a result, the property owner must “prove a taking requiring compensation” in her
Tucker Act suit, Pet. Supp. Reply Br. 2 n.2 (emphasis omitted). The same is true of state inverse-
condemnation procedures that provide a reasonable mechanism for property owners to obtain just
compensation for takings by local governments. See U.S. Supp. Br. 3-5.

I would appreciate it if you would circulate this letter brief to the Members of the Court.

Sincerely,

Noel J. Francisco
Solicitor General

cc: See Attached Service List
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