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FILED
APPELLATE DIVISION

A-395-11T3 ORDER ON MOTION Apgﬁtm

CLERK

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-000395-11T3

METODI DONCHEV & FAITH DONCHEV MOTION NO. M-004081-11

VS BEFORE PART G

DENNIS DESIMONE, AND JANE DOE JUDGE(S) : ARIEL A. RODRIGUEZ
DESIMONE, DENNIS DESIMONE'S WIFE VICTOR ASHRAFI
MOTION FILED: 03/06/2012 BY: DENNIS DESIMONE
ANSWER(S) 03/21/2012 BY: FAITH DONCHEV

FILED:

SUBMITTED TO COURT: March 26, 2012

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS, ON THIS
18th day of April, 2012, HEREBY ORDERED AS FOLLOWS:

MOTION BY APPELLANT

MOTION TO SUPPRESS BRIEF OF GRANTED
RESPONDENT

SUPPLEMENTAL:

The motion to suppress the respondent's brief is granted. However,
if respondent files a conforming brief no later than May 29, 2012, the
court will reconsider this decision.

In order to comply, the brief must meet all requirements set by Rule
2:6-1. A copy of the rule is attached hereto.

In addition, plaintiff's brief must:

(1) adhere to a 65-page restriction.

(2) present a concise statement of

facts limited to the evidence admitted

at trial or at any hearings before the
trial judge and must cite to the record
in reciting the evidence that appellant
is relying upon.

(3) must not include any comments about
the conduct of adversary counsel that are

Page 1 of 4
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not part of the trial record.

(4) appellant may not present arguments
in her brief challenging that trial
court's ruling excluding evidence in
support of a wrongful death claim and
requesting reinstatement of that claim.
That is so because appellant did not
file a notice of cross-appeal.

In addition, references to an affidavit of a Dr. ZeBranek may not be
made as part of the trial evidence. That affidavit may only be included
in the record on appeal if it was part of the trial court's file and only
if a relevant issue is presented on appeal as to a ruling of the trial
court with respect to the affidavit;

See M-4083-11.
RULE 2:6. Appendices; Briefs; Transcript

2:6-1. Preparation of Appellant's Appendix; Joint Appendix;
Contents

« (a) Contents of Appendix.
. (1) Required Contents. The appendix prepared by the
appellant or jointly by the appellant and the respondent shall
contain (A) in civil actions, the complete pretrial order, if any, and
the pleadings; (B) in criminal, quasi-criminal or juvenile
delinquency actions, the indictment or accusation and, where
applicable, the complaint and all docket entries in the proceedings
below; (C) the judgment, order or determination appealed from or
sought to be reviewed or enforced, including the jury verdict sheet,
if any; (D) the trial judge's charge to the jury, if at issue, and any
~opinions or statement of findings and conclusions; (E) the
statement of proceedings in lieu of record made pursuant to R.
2:5-3(f); (F) the notice or notices of appeal; (G) the transcript
delivery certification prescribed by R. 2:5-3(e); (H) any
unpublished opinions cited pursuant to R. 1:36-3; and (I) such
other parts of the record, excluding the stenographic transcript, as
are essential to the proper consideration of the issues, including
such parts as the appellant should reasonably assume will be relied
upon by the respondent in meeting the issues raised. If the appeal
is from a summary judgment, the appendix shall also include a
statement of all items submitted to the court on the summary
judgment motion and all such items shall be included in the

Page 2 of 4
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appendix, except that briefs in support of and opposition to the
motion shall be included only as permitted by subparagraph (2) of
this rule.

« (2) Prohibited Contents. Briefs submitted to the trial court shall
not be included in the appendix, unless either the brief is referred
to in the decision of the court or agency, or the question of
whether an issue was raised in the trial court is germane to the
appeal, in which event only the material pertinent to that issue
shall be included. A document that is included in appellant's
appendix shall not also be included in respondent's appendix unless
appellant's appendix includes only a portion of the document and
the complete document is required for a full understanding of the
issues presented. If the same document has been annexed to more
than one pleading or motion filed in the trial court, the document
shall be reproduced in the appendix only with the first such
pleading or motion and shall be referred to thereafter only by
notation to the appendix page on which it appears.

» (b) Form. Documents included in the appendix shall be abridged by

omitting all irrelevant or formal portions, with asterisks being used to
indicate omissions. The filing date of each included paper shall be
stated at the head of the copy as well as its subject matter (e.g.,
Pretrial Order, Notice of Appeal). Each page shall be nhumbered
consecutively followed by the letter "a" to indicate the appendix (e.g.,
la, 2a, etc.).

(c) Binding; Table of Contents. The appendix may be bound with
the brief or separately, into volumes containing no more than 200
sheets each. If bound with the brief, it shall follow the brief, but there
shall be a single table of contents of the brief and appendix. If bound

separately it shall be prefaced with a table of contents. The table of

contents shall indicate the initial page of each document, exhibit or
other paper included, and the pages of the stenographic record at
which each exhibit was marked for identification and was offered into
evidence. Attachments to a document by way of affidavits, exhibits or
otherwise shall each be separately identified in the table of contents
and the initial page of each such attachment noted therein. If there
are multiple volumes of the appendix, each volume shall contain a full
table of contents and shall specify on its cover the appendix pages
included therein.

Page 3 of 4
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» (d) Joint Appendix. Whenever possible counsel shall agree upon a
- joint appendix, which shall be bound separately. The cost thereof
shall be apportioned between them.

FOR THE COURT:

Oy 2.0l

ARIEL A. RODRIGUEZ, P.J.A.D.

L-000956-05 GLOUCESTER

ORDER - REGULAR MOTION
CLD

| hereby certify that the foregoing
is & true copy of the original on

file in my office. A\\\h/

QLRKOFDEMYEWW
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A_ 3 9 5 - 1 1T3 APPELL?]]‘?BIVISION

July 24, 2012

ORDER ON MOTION %

____________ e —— CLERK

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-000395-11T3

METODI DONCHEV & FAITH DONCHEV MOTION NO. M-006658-11

Vs BEFORE PART G

DENNIS DESIMONE, AND JANE DOE JUDGE(S): ARIEL A. RODRIGUEZ
DESIMONE, DENNIS DESIMONE'S WIFE VICTOR ASHRAFI
MOTION FILED: 06/25/2012 BY: FAITH DONCHEV

ANSWER(S) 07/02/2012 BY: DENNIS DESIMONE

FILED:

SUBMITTED TO COURT: July 16, 2012

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS, ON THIS
23rd day of July, 2012, HEREBY ORDERED AS FOLLOWS:

MOTION BY RESPONDENT

MOTION TO FILE & ACCEPT DENIED

RESPONDENT'S LETTER BRIEF AND

APPENDIX AS SUBMITTED

SUPPLEMENTAL: The brief submitted does not actually or substantially
comply with the requirements of Rule 2:6-1. Therefore, there was no
compliance with the April 26, 2012 order (M-4081-11). The court provided

in this order the text of Rule 2:6-1. Respondent has to abide by the
rules.

FOR THE COURT:

ARIEL A. RODRIGUEZ, P.J.A.D.

L-000956-~05 GLOUCESTER
ORDER - REGULAR MOTION

CLD | hereby certify that the foregaing
is a true copy of the oniginal on

P Ra010



SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

JOSEPH H. ORLANDO

CLERK RICHARD J. HUGHES JUSTICE
COMPLEX
JOHN K. GRANT
DEPUTY CLERK P.0. BOX 006

TRENTON, NEW JERSEY 08625-0006
(609) 292-4822

JACK G. TRUBENBACH
CHIEF COUNSEL

Date: July 24, 2012

FAITH DONCHEV (PRO SE)
800 HESSIAN AVENUE
NATIONAL PARK, NJ 08063

Re: METODI DONCHEV VS DENNIS DESIMONE
Docket No. A-000395-11T3

Dear FAITH DONCHEV:

The court has directed the Clerk's office to review documents
submitted in order to determine if they comply with the court rules
and policies of the Appellate Division. The enclosed material is
being returned to you, unfiled, because replies to motion answers may
not be filed without a motion seeking such permission.

Additionally, in an order filed July 24, 2012, the court denied
the motion to file & accept respondent's letter brief and appendix as
submitted. Specifically, the court states that "[r]espondent has to
abide by the rules." Thus, your brief/appendix submitted May 29, 2012
will not be filed and you are suppressed from filing a respondent's
brief/appendix at this time.

Sincerely,

JOSEPH H. ORLANDO -
CLERK '

By:
Rachana R. Munshi
Staff Attorney
Encls. :
CC: METHFESSEL & WERBEL, P.C. - EDWARD L. THORNTON, ESQ.

(w/o encls.)

AD-0la

L3074 ERB01L



NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

SUPERIOR COURT OF NEW JERSEY

APPELLATE DIVISION
DOCKET NO. A-0395-11T3

METODI DONCHEV and

FAITH DONCHEV,
Plaintiffs-Respondents,

V.

DENNIS DESIMONE,

Defendant-Appellant.

Argued September 12, 2012 - Decided September 24, 2012
Before Judges Simonelli, Accurso and Lisa.

On appeal from the Superior Court of New
Jersey, Law Division, Gloucester County,
Docket No. L-0956-05.

Edward L. Thornton argued the cause for
appellant (Methfessel & Werbel, attorneys;
Mr. Thornton, of counsel and on the brief;
Amanda J. Sawyer, on the brief).

Respondents have not filed a brief.!

' By order dated April 26, 2012, this court granted appellant's
motion to suppress respondents' brief and indicated it would
reconsider the decision if respondents filed a conforming brief
no later than May 29, 2012. By order dated July 24, 2012, this
court denied respondents' motion to file and accept a letter
brief because the brief submitted did not actually or
substantially comply with the requirements of Rule 2:6-1.
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PER CURIAM

Defendant Dennis DeSimone appeals from the September 8,
2006, and January 5, 2007 Law Division orders, which denied his
motions for summary Jjudgment. Defendant also appeals from the
July 8, 2011 judgment entered in plaintiffs' favor, and the
September 6, 2011 order, which denied his post-trial cross-
motion for remittitur or, in the alternative, a new trial. We
conclude that summary Jjudgment should have been granted, and
reverse.

The following facts are derived from evidence submitted by
the parties in support of, and in opposition to, the summary
judgment motion, viewed in a light most favorable to plaintiff.

See Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 540

(1995).

Defendant was the president of D.N. DeSimone Construction
Company, Inc. (DND), a New Jersey corporation. Although he had
approximately thirty-two years of construction experience, he
did not usually supervise DND's construction projects. Instead,
DND had three work crews, each of which was supervised by a
foreman.

Defendant hired DND to complete several projects at his
home, including garage roof repairs. DND wusually hired

subcontractors for roofing work, but defendant decided to use

2 A-0395-11T3
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DND's employees because the job was minor. DND paid for all of
the project materials and labor and billed defendant.

On June 16, 2003, plaintiff Metodi Donchev (Donchev) and
two other DND employees reported to defendant's home to make the
garage roof repairs. When they arrived, defendant told them
that the roof had been leaking, and pointed out a soft-spot in
the rear of the garage "right of center." Defendant 1left the
work site approximately ten minutes after the employees had
arrived. No foreman was present at the time, and no employee
was "in charge" of the work site; however, at least one of the
employees had prior roofing experience.

Donchev had been employed by DND since 1996. Prior
thereto, he worked for another construction company as well as
independently in the field, and had experience with framing and
carpentry work, and installing sheathing for walls and roofs.
He purportedly had no experience replacing roofs, and his role
on the day of the accident was limited to stripping the existing
garage roof.

While working on the garage roof on June 16, 2003, Donchev
fell through a soft spot in the "back rear corner" and landed on
his groin on a wooden beam, injuring his perineal area and right
shoulder. He continued working, and went to his family

physician the next day. On June 18, 2003, he went to the

3 A-0395-11T3
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hospital for treatment. He later suffered complications related
to his perineal injury, and was hospitalized from June 26 to
July 2, 2003. On September 9, 2003, his doctor determined that
his injuries had healed, and cleared him to return to work. 1In
June 2004, Donchev filed a claim petition with the Division of
Workers' Compensation (Division), seeking benefits for his
injuries.

At his deposition, Donchev admitted that defendant had
warned him and his co-workers that the garage roof had been
leaking; however, he claimed it was difficult to determine the
extent of the water damage because insulation covered the roof.
Nonetheless, he also admitted that: (1) he saw water stains on
the insulation; (2) the specific spot he fell through had not
looked unsafe or unstable; (3) he and his co-workers had walked
around the roof "all morning long" without incident; and (4) he
knew that wood could rot if exposed to water.

On June 7, 2005, Donchev and his wife, plaintiff Faith
Donchev?® filed a complaint against defendant individually.
Defendant filed a summary judgment motion, which the trial judge
denied in a September 8, 2006 order and oral opinion. The judge

acknowledged that "in normal circumstances," defendant would not

> For the remainder of this opinion we may sometimes refer to

Donchev and his wife collectively as plaintiffs.

4 A-0395-11T3
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be liable for Donchev's injuries in his capacity as landowner
because defendant hired DND to fix the roof, Donchev was injured
while performing the work for which DND was hired, and defendant
did not control the work. Nonetheless, the Jjudge found
defendant liable, concluding as follows:

In our case, we have [defendant] that
clearly has the superior knowledge wearing
two hats. He's the guy that owns the
property and he's the guy that is hired to
actually come on-site to fix the problem.
And I say that because he's the owner of the
company that comes on-site to fix it and
specifically, it's he that allocates
responsibility for who would actually do the
work. And in that process, he picks a
person that's never done it before.

It seems to me that under those set of
facts, the policy that I just described;
i.e., assigning responsibility to the person
who has most knowledge would be defeated if
I didn't assign it to the property owner,

[defendant]. He's the one that has superior
knowledge to everybody, including the
[p]laintiff.

He's +the company. He's the owner.

He's the one that knows this particular
individual has not participated in this
activity before. He's the one who arguably
has control over how the job is done because
it's his employees, in the sense that he's
the principal plaintiff the company that's
actually performing the work.

And so because of the duplication of
roles, the fact that this person wears a
couple different hats, it seems to me that
normally applied removal of responsibility
doesn’t apply to this particular case. It's
a very unique set of facts but I think it's

5 A-0395-11T3
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a set of facts that basically doesn't allow
the spirit or the policy behind the rule to
be utilized.

Defendant later filed a second summary Jjudgment motion
arguing that the New Jersey Workers' Compensation Law (WCL),
N.J.S.A. 34:15-70 to -142, barred plaintiffs' claims. In a
January 5, 2007 order and oral opinion, the Jjudge denied the
motion. The judge acknowledged that the WCL barred plaintiffs'
claims against defendant as DND's principal but held that the
bar did not apply to defendant as the landowner.

Donchev died on November 17, 2006, of causes that remain in
dispute. Thereafter, the complaint was amended to substitute
his estate as a plaintiff and assert a wrongful death claim. 1In
addition, in February 2008, the estate filed a dependency claim
petition with the Division. On July 28, 2008, the Division
approved a settlement between DND and the estate for $30,000.
The settlement contained the following language:

This is a lump sum settlement between the
parties . . . which has the effect of a
dismissal with prejudice, being final as to
all rights and benefits of the petitioner
and is a complete and absolute surrender and
release of all rights arising out of this .
. . claim petition][].

The parties agree that this settlement does
contemplate a complete and absolute
surrender and release of any and all rights
by the petitioner's dependents as defined by

N.J.S.A. 34:15-13 arising out of this . . .
claim petition[].

6 A-0395-11T3
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I.

Defendant contends that the judge erred in denying the
first summary judgment motion. He argues that, as a landowner,
he was not liable for Donchev's injuries because he owed no duty
to Donchev, an employee of an independent contractor, to prevent
injury from a risk which was incident to the very work Donchev
was hired to perform. Defendant also argues that he is not
liable because he was not the general contractor for the
project, did not oversee or supervise the workplace, and
exercised no control over the manner and means by which DND's
employees performed the roofing work.

Our review of a ruling on summary Jjudgment is de novo,
applying the same legal standard as the trial court. Coyne v.

N.J. Dep't of Transp., 182 N.J. 481, 491 (2005); Tymczyszyn V.

Columbus Gardens, 422 N.J. Super. 253, 261 (App. Div. 2011),

certif. denied, 209 N.J. 98 (2012). Thus, we consider, as the

trial judge did, "'whether the evidence presents a sufficient
disagreement to require submission to a jury or whether it is so
one-sided that one party must prevail as a matter of law.'"

Liberty Surplus Ins. Corp. v. Nowell Amoroso, P.A., 189 N.J.

436, 445-46 (2007) (quoting Brill, supra, 142 N.J. at 536.).

Summary Jjudgment must be granted "if the pleadings, depositions,

answers to interrogatories and admissions on file, together with

7 A-0395-11T3
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the affidavits, if any, show that there is no genuine issue as
to any material fact challenged and that the moving party is
entitled to a judgment or order as a matter of law." R. 4:46-
2(c). If there is no genuine issue of material fact, we must
then "decide whether the trial court correctly interpreted the

law." Massachi v. AHL Servs., Inc., 396 N.J. Super. 486, 494

(App. Div. 2007), certif. denied, 195 N.J. 419 (2008). We

review issues of law de novo and accord no deference to the

trial Jjudge's conclusions on issues of law. Zabilowicz v.
Kelsey, 200 N.J. 507, 512-13 (2009). Applying these standards,

we conclude that summary judgment should have been granted.
Generally, a landowner "who invites workmen of an
independent contractor to come upon his premises is under a duty
to exercise ordinary care to render reasonably safe the areas in
which he might reasonably expect them to be working." Sanna v.

Nat'l Sponge Co., 209 N.J. Super. 60, 66 (App. Div. 1986).

However, a landowner's "duty to provide a reasonably safe place
to work is relative to the nature of the invited endeavor and
does not entail the elimination of operational hazards which are
obvious and visible to the invitee upon ordinary observation and
which are part of or incidental to the very work the contractor

was hired to perform." Id. at 67; see also Rigatti wv. Reddy,

318 N.J. Super. 537, 541-42 (App. Div. 1999); Accardi v. Enviro-

8 A-0395-11T3
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Pak Sys. Co., 317 N.J. Super. 457, 463 (App. Div.), certif.

denied, 158 N.J. 685 (1999). "The landowner is under no duty to

protect an employee of an independent contractor from the very

hazard created by doing the contract work." Sanna, supra, 209
N.J. Super. at 67. A plaintiff can overcome this exception by
showing that: (1) the landowner retained control over "the

manner and means of doing the work which is the subject of the
contract"; (2) the landowner hired an incompetent contractor; or

(3) the work constituted a nuisance per se. Accardi, supra, 317

N.J. Super. at 463. These principles apply to a landowner who

acts as a general contractor. Slack v. Whalen, 327 N.J. Super.

186, 194 (App. Div.), certif. denied, 163 N.J. 398 (2000).

Here, defendant hired a general contractor to repair his
garage roof. Donchev, who had experience sheathing roofs, was
working in his capacity as DND's employee at the time of the
accident and knew about the roof's condition prior to starting
the work. Defendant was not present during the actual work, and
was not required to be there. He did not oversee, supervise, or
exercise control over the means or method of the roofing work or
provide any assistance or equipment. Thus, defendant, as a
landowner, neither owed nor breached a duty of care to Donchev.
His status as president of DND or experience in the construction

industry was legally irrelevant because the employer-employee

9 A-0395-11T3
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relationship did not actually impact the way the DND employees

carried out the roof work. Carvalho v. Toll Bros. & Developers,

143 N.J. 565, 574 (1996). Thus, the judge erred in denying the
first summary judgment.
ITI.

Defendant contends, in the alternative, that the Jjudge
erred in denying his second summary judgment motion. He argues
that even if he was acting as Donchev's employer and breached a
duty of care in this capacity, he is immune from suit pursuant
to the WCL. We agree.

The WCL has been characterized as

a historic trade-off whereby employees
relinquished their right to pursue common-
law remedies 1in exchange for automatic
entitlement to certain, but reduced,
benefits whenever they suffered injuries by
accident arising out of and in the course of
employment. Thus the quid pro qguo
anticipated by the Act was that employees
would receive assurance of relatively swift
and certain compensation payments, but would
relinquish their rights to pursue a
potentially larger recovery in a common-law
action.

[Millison v. E.I. du Pont de Nemours & Co.,
101 N.J. 161, 174 (1985).]

The exception to the exclusive-remedy provision is when the

employee's injuries arise from an employer's "intentional
wrong. " N.J.S.A. 34:15-8; Laidlow v. Hariton Mach. Co., Inc.,
170 N.J. 602, 606 (2002). The "intentional wrong" exception

10 A-0395-11T3
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must be read narrowly. Millison, supra, 101 N.J. at 177. In
the context of summary judgment, to establish intentional wrong
the court must view the totality of the circumstances and make
two inquiries:

The first is whether, when viewed in a light

most favorable to the employee, the evidence

could lead a Jjury to conclude that the

employer acted with knowledge that it was
substantially certain that a worker would

suffer injury. If that question is answered
affirmatively, the +trial court must then
determine whether, if the employee's

allegations are proved, they constitute a
simple fact of industrial 1life or are
outside the purview of the conditions the
Legislature could have intended to immunize
under the [exclusive-remedy provision].
Resolving whether the context prong of
Millison is met is solely a Jjudicial
function. Thus, if the substantial
certainty standard presents a Jjury question
and if the court concludes that the
employee's allegations, if proved, would
meet the context prong, the employer's
motion for summary judgment should Dbe
denied; if not, it should be granted.

[Laidlow, supra, 170 N.J. at 623).]

There 1is no evidence in this case that defendant acted with
knowledge that it was substantially certain that a worker would
suffer injury. Accordingly, the judge erred in denying the

second summary judgment motion.?

 Having concluded that this matter must be reversed because of

the improper denial of summary Jjudgment, we need not address
(continued)

11 A-0395-11T3
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Reversed.

| hereby certify that the foregoing
is a true copy of the original on

CLERK OF THE Al TE DIVISION

(continued)
defendant's contentions relating to the judgment and post-trial
motions.

12 A-0395-11T3
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SUPERIOR COURT OF NEW JERSEY
- APPELLATE DIVISION

JOSEPH H. ORLANDO

CLERK RICHARD J. HUGHES JUSTICE
COMPLEX
JOHN K. GRANT P.O. BOX 006
DEPUTY CLERK TRENTON, NEW JERSEY 08625-0006
JACK G. TRUBENBACH (609) 292-4822

CHIEF COUNSEL

Date: October 11, 2012

FAITH DONCHEV (PRO SE)
800 HESSIAN AVENUE
NATIONAL PARK, NJ 08063

Re: METODI DONCHEV VS DENNIS DESIMONE
Docket No. A-000395-11T3

Dear FAITH DONCHEV:

The court has directed the Clerk's office to review documents
submitted in order to determine if they comply with the court rules
and policies of the Appellate Division. Your motion for
reconsideration & redetermination that was received on October 9,
2012, is not being filed because you are suppressed from filing any
papers in this appeal without leave of court. If you would like the
motion for reconsideration filed, you must also submit a motion asking
the court to vacate the suppression. Along with the motion, 'you must
also submit a certification explaining why you would like the court to
vacate the suppression and the motion filing fee of $30.00. If you
decide to file the motion to vacate suppression, please do so within
ten (10) days.

Additionally, because of the large volume of material you have
submitted for filing, we are sending only one copy of the material
back to you. If you would like the remaining copies returned to you,
you may pick them up at the Clerk's office or make other arrangements
for their return. You may contact case manager, Cara Dunn, regarding
how you will retrieve the remaining copies.

Sincerely,

| JOSEPH H. ORLANDO
| CLERK

‘ : A,

% By: /PS QCEQ’EQ’EH“M 3 ﬁ’;i

‘ Rachana R. Munshi
Staff Attorney

Encls.
CC: METHFESSEL & WERBEL -~ EDWARD L. THORNTON, ESQ.
(w/o encls.)

AD-0la




SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
RICHARD J. HUGHES JUSTICE COMPLEX
P.O. BOX 006
TRENTON, N.J. 08625-0006

MOTION FILING NOTICE
Date: October 15, 2012
FAITH DONCHEV (PRO SE)

800 HESSIAN AVENUE
NATIONAL PARK, NJ 08063

Title: METODf DONCHEV VS DENNIS DESIMONE
Docket No. A-000395-11T3
Motion No. M-000849-12

MOTION TO VACATE SUPPRESSION
MOTION FOR RECONSIDERATION & REDETERMINATION

The motion papers were filed under the above docket and
motion numbers.

If deficiencies are noted below or an answer is to be
submitted, please return a copy of this notice with said

material to the attention of your case manager, Cara L. Dunn.

DEFICIENCIES

PROVIDE FILING FEE OF $30.00

NO ANSWER CAN BE FILED WITHOUT LEAVE OF COURT ON THE MOTION FOR
RECONSIDERATION & REDETERMINATION. ANY ANSWER FOR THE MOTION TO
VACATE SUPPRESSION MUST BE FILED NO LATER THAN OCTOBER 22, 2012.

Original and 4 copies of all material are required unless
otherwise specified above. If any deficiency noted above is not
corrected within 10 days, the motion will be subject to
dismissal. If you have any questions, please contact your case
manager at 609-292-0201.

JOSEPH H. ORLANDO
CLERK

cc: METHFESSEL & WERBEL - EDWARD L. THORNTON, ESQ.

MOTION FILING NOTICE



A-395-11T3

ORDER ON MOTION

METODI DONCHEV & FAITH DONCHEV
VS

DENNIS DESIMONE, AND JANE DOE
DESIMONE, DENNIS DESIMONE'S WIFE

MOTION FILED: 10/12/2012
ANSWER(S) 10/26/2012
FILED: ‘

SUBMITTED TO COURT: November 5,

FILED
APPELLATE DIV
November 13,

Jin

ISION
2012

CLERK

SUPERIOR COURT OF NEW JERSEY

APPELLATE DIVISION

DOCKET NO. A-000395-
MOTION NO. M-000849-
BEFORE PART B

JUDGE(S): MARIE P S

11T3
12

IMONELLT

ALLISON E. ACCURSO

JOSEPH F

BY: FAITH DONCHEV
BY: DENNIS DESIMONE

2012

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT
8th day of November, 2012, HEREBY ORDERED AS FOLLOWS:

MOTION BY RESPONDENT

MOTION TO VACATE SUPPRESSION
MOTION FOR RECONSIDERATION &
REDETERMINATION

AND SUMMARY DISPOSITION

SUPPLEMENTAL:

L-000956-05 GLOUCESTER

ORDER -~ REGULAR MOTION
CLD

DENIED

DENIED
DENIED

FOR THE COURT:

LISA

IS, ON THIS

MARIE P SIMONELLI, J.A.D,

| nereby oertify that the faregoing
i & true copy of the original on

file inmy ofoe. 4 \Nb/
cLE;iKnFmEr‘-gg\ﬂA

TE BIVISION

Ra026



SUPREME COURT OF NEW JERSEY
M-1009/1010 September Term 2012
071881

METODI DONCHEV (DECEASED) AND
FAITH DONCHEV, HIS WIFE AND
EXECUTRIX,

PLAINTIFF-MOVANT,

FILED &

RDER
Ve APR 2 6 2003
' 37 ¢7 — 7
DENNIS DESIMONE, & (Ii‘ERK""’/

DEFENDANT -RESPONDENT .

This matter having been duly presented to the Court, it is

ORDERED that the motions to expand the record (M-1009), and for

summary disposition (M-1010) are denied.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at

Trenton, this 24th day of April, 2013.

pd ' CEA k‘.

The faragolig 18 4 trug gogy " CLERK OF THE SUPREME COURT
of the criginal on file in my office.

CLERK'OF THE SUPREME COURT
OF NEW JERSEY

A-000395-11

PV S 2T ¢
(20 Ra027




SUPREME COURT OF NEW JERSEY
C-708 September Term 2012
071881

METODI DONCHEV (DECEASED) AND
FAITH DONCHEV, HIS WIFE AND
EXECUTRIX,

PLAINTIFF-PETITIONER,

ON PETITION FOR CERTIFICATION

APR 2 9 2013
Lrm
ﬂ?@é— o

DENNIS DESIMONE,

DEFENDANT-RESPONDENT .

To the Appellate Division, Superior Court:

A petition for certification of the judgment in A-000395-11
having been submitted to this Court, and the Court having
considered the same;

It is ORDERED that the petition for certification is

denied, with costs.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at

/!

e ’ / ! d s
Sl L See
CLERK OF THE SUPREME COURT .

Trenton, this 24th day of April, 2013.

o opy
The foregoing 1S a'trt{e c
of the original on file In my office.

K OF THE SUPREME COURT

CLER
‘W JERSEY C |
OF NE L3gM € (T



SUPREME COURT OF NEW JERSEY
M-1458/1459 September Term 2012

071881

METODI DONCHEV (DECEASED)
AND FAITH DONCHEV, HIS WIFE F g L E E
AND EXECUTRIX,

PLAINTIFF-MOVANT,

, Jur 122018 ORDER
v
. /

DENNIS DESIMONE, CLERK

DEFENDANT .

It is ORDERED that the motion for clarification and other
miscellaneous relief (M-1458) is denied; and it is further
ORDERED that the motion for reconsideration of the order

denying the petition for certification (M-1459) is denied.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at

Trenton, this 9th day of July, 2013.

D

CLERK OF THE SUPREME COURT

The foregoing is a true copy
of the original on file in my office.

g

CLERK'OF THE SUPREME COURT
OF NEW JERSEY

A-000395-11




From: Anonymous

BY THE COURT

Metodi Donchev and Faith Doncheva,
his wife

Plaintiffs

Vs.

Dennis DeSimaone, Et. Al.
Defendant(s)

Page: 2/2 Date: 2/6/2014 3:0221PM = A

FILED |
NOV 75 o> 2

k]
i

\.

Lo ores o !

SUPERIOR COURT QF NEW JERSEY
LAW DIVISION
GLOUCESTER COUNTY

DOCKET GLO-1-956-05

JuD NT

In accordance with the jury’s verdict of July 7, 2011, it'is hereby ORDERED this .= Z-day of

November 2013, THAT;

survivor clai

comprised of $575.00 for the lost income and $365
pre-judgment interégt and costs In the amount
3. Judgment is entered inMavor of plaintiff, Fai
Dennis

claim agalnst the defenda

interest and costs in the amotwt

cause shown the order of November 5, 2012 is vacated.
2, JUDGEMENJ is entered in favor of the plaintiff, Estate of Metod|
gainst the defendant< Dennis DeSimone, in

am ppendo Ly

L

€ r\|
nchev, on the ed

e amount of $371,375.00
0.00 for paln and suffering plus

Doncheva, on the loss of consortium
bimone, In the amount of $150,000.00, plus

supailor Gount of New Jersay
- Gloucester

0CT 25 2013

19
FINANCE DEPARTIMEN T
RECEVED-NOTFILED 1030

This fax was received by GFl FaxMaker fax server. For more information, visit: http:/fAwww.gfi.com




FILED
Edward L. Thornton - ID #018281977 W7y o0
METHFESSEL & WERBEL, ESQS. i . ,
2025 Lincoln Highway, Suite 200 W nRGAN | a
PO Box 3012 e vy
Edison, New Jersey 08818
(732) 248-4200
+1(732) 248-2355
thornton@methwerb.com
Attorneys for Dennis DeSimone
Our File No. 63074 ELT
METODI DONCHEV AND FAITH | SUPERIOR COURT OF NEWV JERSEY
DONCHEV, HIS WIFE, LAW DIVISION:GLOUCESTER
, COUNTY
Plaintiff, DOCKET NO.: GLO-L-956-05/
SUPREME COURT #071881
V.
DENNIS DESIMONE, AND JANE Civil Aétion

DOE DESIMONE, DENNIS
DESIMONE'S WIFE, JOHN DOE
RESPONSIBLE PARTY, _
INDIVIDUALLY, JOINTLY, ORDER
SEVERALLY, AND/OR IN THE
ALTERNATIVE,

E Defendants.

THIS MATTER having been bfoﬁght "before the kCéyurt’o4n cross-
motion/ by Methfessel & Werbel, attorney’s for defendant, ahd the Court
having considered the plaintiff's submissions, defendant’s submiésions,
and being aware of the history of ‘this matter, and considering oral
argument; Rq fO~f O Aeci~\

IT IS on this 7:"-’day of November, 2013;

ORDERED that defendant’s request for tney’s fees is hereby

granted and defendant is ins

'(—E> ﬁiwc\zcg_

to submit a certification of cost and

Ra031




fees to the Court within 10 days, upon which judgment will ke entered;

and it is further

ORDERED that the Clark of the Court is not to accept any further

submissions of the pro se plaintiff for filiig without the submissions

being reviewed by the Assignment dudge or the Assignment Judge’s

designee to review for basic paerit and oxly to accept for filing after

to the i i ' ,50Q.00 in

ahticipation of attorney’s fees in opposing the matter.
ORDERED that a copy of this Order be served on all counsel

| within ~{ days of the date hereof.

( "/ Opposed

) Unopposed

“Morgan, J.8.C.

'Ra032 .




FILED
Edward L. Thornton - ID #018281977 W7y o0
METHFESSEL & WERBEL, ESQS. i . ,
2025 Lincoln Highway, Suite 200 W nRGAN | a
PO Box 3012 e vy
Edison, New Jersey 08818
(732) 248-4200
+1(732) 248-2355
thornton@methwerb.com
Attorneys for Dennis DeSimone
Our File No. 63074 ELT
METODI DONCHEV AND FAITH | SUPERIOR COURT OF NEWV JERSEY
DONCHEV, HIS WIFE, LAW DIVISION:GLOUCESTER
, COUNTY
Plaintiff, DOCKET NO.: GLO-L-956-05/
SUPREME COURT #071881
V.
DENNIS DESIMONE, AND JANE Civil Aétion

DOE DESIMONE, DENNIS
DESIMONE'S WIFE, JOHN DOE
RESPONSIBLE PARTY, _
INDIVIDUALLY, JOINTLY, ORDER
SEVERALLY, AND/OR IN THE
ALTERNATIVE,

E Defendants.

THIS MATTER having been bfoﬁght "before the kCéyurt’o4n cross-
motion/ by Methfessel & Werbel, attorney’s for defendant, ahd the Court
having considered the plaintiff's submissions, defendant’s submiésions,
and being aware of the history of ‘this matter, and considering oral
argument; Rq fO~f O Aeci~\

IT IS on this 7:"-’day of November, 2013;

ORDERED that defendant’s request for tney’s fees is hereby

granted and defendant is ins

/D Qs/\(\zé_

to submit a certification of cost and

Ra033




fees to the Court within 10 days, upon which judgment will ke entered;

and it is further

ORDERED that the Clark of the Court is not to accept any further

submissions of the pro se plaintiff for filiig without the submissions

being reviewed by the Assignment dudge or the Assignment Judge’s

designee to review for basic paerit and oxly to accept for filing after

to the i i ' ,50Q.00 in

ahticipation of attorney’s fees in opposing the matter.
ORDERED that a copy of this Order be served on all counsel

| within ~{ days of the date hereof.

( "/ Opposed

) Unopposed

“Morgan, J.8.C.

'Ra034




“FILED, Clerk of the Appellate Division, March 24, 2014, A-000395-11
ORDER ON CROSS MOTION

METODI DONCHEV & FAITH DONCHEV
VS :
DENNIS DESIMONE, AND JANE DOE
DESIMONE, DENNIS DESIMONE'S WIFE

CROSS MOTION 02/27/2014
FILED:
ANSWER(S) FILED: 03/17/2014

SUBMITTED TO COURT: March 20, 2014

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT,

SUPERIOR COURT OF NEW JERSEY

APPELLATE DIVISION

DOCKET NO. A-000395-11T3
MOTION NO. M-004647-~13

BEFORE PART B

JUDGE(S): MARIE P. SIMONELLI

ALLISON E. ACCURSO

BY: DENNIS DESIMONE

BY: FAITH DONCHEV

24th day of March, 2014, HEREBY ORDERED AS FOLLOWS:

MOTION BY APPELLANT

CROSS MOTION FOR FEES, COSTS AND
OTHER RELIEF

SUPPLEMENTAL:

L-000956-05 GLOUCESTER

ORDER ON CROSS-MOTION

CLD

DENIED

FOR THE COURT:

R

IT IS, ON THIS

MARIE P. SIMONELLI,

J.A.D.

LooTl Eb
Ra035




;T.'-‘"i'a:‘El‘j, Clerk of the Appellate Division, March 24, 2014, A-000395-11
ORDER ON MOTION WHEN CROSS MOTION FILED

- ———t— T —— ——" — " —

METODI DONCHEV & FAITH DONCHEV

SUPERIOR COURT OF NEW JERSEY

APPELLATE DIVISION

DOCKET NO. A-000395-11T3
MOTION NO. M-004069-13

VS BEFORE PART B
DENNIS DESIMONE, AND JANE DOE JUDGE(S) : MARIE P.
DESIMONE, DENNIS DESIMONE'S WIFE SIMONELLI
ALLISON E.
ACCURSO
MOTION FILED: 02/07/2014 BY: FAITH DONCHEV
ANSWER(S) 02/27/2014 BY: DENNIS DESIMONE
FILED:
SUBMITTED TO COURT: March 20, 2014
ORDER

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT,
24th day of March, 2014, HEREBY ORDERED AS FOLLOWS:

MOTION BY RESPONDENT

MOTION TO VACATE SUPPRESSION
MOTION TO REHEAR APPEAL ENTIRELY
WITH ORAL ARGUMENT WITH PROPER
NOTICE TO RESPONDENT OF DATE &
TIME OF HEARING

MOTION TO AFFIRM THE JURY VERDICT
MOTION TO CORRECT THE ERRORS OF
FACT WRITTEN IN THE SEPTEMBER 2012
OPINION OF THE APPELLATE COURT
MOTION FOR AT LEAST THREE JUDGES
TO HEAR THESE MOTIONS

MOTION FOR ORAL ARGUMENT ON MOTION

MOTION FOR REMAND THE ISSUE OF

DAMAGES AFTER THE DATE OF DEATH TO
THE TRIAL COURT

SUPPLEMENTAL:

DENIED

DENIED
DENIED

DENIED

DENIED

DENIED

DENIED

IT IS,

ON THIS

Ra036



;F.IL’EIS, Clerk of the Appellate Division, March 24, 2014, A-000395-11
FOR THE COURT:

(RO

MARIE P. SIMONELLI, J.A.D.

L-000956-05 GLOUCESTER
ORDER ON MOTION WHEN CROSS-FILED
CLD

Ra037



SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

JOSEPH H. ORLANDO

CLERK RICHARD J. HUGHES JUSTICE
OMPLEX
JOHN K. GRANT PCO I\I;IOX 006
DEPUTY CLERK o
TRENTON, NEW JERSEY 08625-0006
JACK G. TRUBENBACH (609) 292-4822

CHIEF COUNSEL

Date: May 20, 2014

FAITH DONCHEV (PRO SE)
PO BOX 8134
CHANDLER, AZ 85256

Re: METODI DONCHEYV VS DENNIS DESIMONE
Docket No. A-000395-11T3

Dear Faith Donchev:

The court has directed the Clerk's office to review documents submitted in order to determine if
they comply with the court rules and policies of the Appellate Division. The following material is being
returned to you, unfiled:

(1) Your motion papers, received by the Clerk’s office on April 24, 2014, to Presiding Judge
for Administration Carmen Messano, P.J.A.D.;

2) Check number 362, issued by the Bank of America, in the amount of $30.00; and

3) Your answer to Mr. Thornton’s cross motion for fees, costs and other relief. The answer
was received by the Clerk’s office on May 15, 2014.

Your motion papers received April 24, 2014 are being returned to you unfiled because they do
not comport with the New Jersey Court Rules, see R. 2:8-1(a); 2:6-2(a) & (b), and because this motion is
seeking the same relief you have previously requested from this court. The papers received May 15, 2014
are being returned, unﬁled because Mr. Thornton’s cross motion is not being filed and will be returned to
counsel.

JOSEPH H. ORLANDO
CLERK

By VachamlMins
Rachana R. Munshi
Staff Attorney

Encls.
Also encl. check #362

cc: METHFESSEL & WERBEL - EDWARD L. THORNTON, ESQ.
(w/o encls.)

PRO SE - FAITH DONCHEYV (800 Hessian Avenue; National Park, NJ 08063)

(w/o encls.)
AD-0Ola
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SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

JOSEPH H. ORLANDO .
RICHARD J. HUGHES JUSTICE

CLERK
COMPLEX
JOHN K. GRANT P.O. BOX 006

DEPUTY CLERK TRENTON, NEW JERSEY 08625-0006

JACK G. TRUBENBACH (609) 292-4822

CHIEF COUNSEL

Date: May 20, 2014

METHFESSEL & WERBEL - EDWARD L. THORNTON, ESQ.
3 ETHEL RD STE 300
EDISON, NJ 08818-3012

i Re: METODI DONCHEV VS DENNIS DESIMONE
‘ Docket No. A-000395-11T3

Dear EDWARD L. THORNTON:

The court has directed the Clerk's office to review documents submitted in order to determine if
they comply with the court rules and policies of the Appellate Division. The enclosed material (i.e., your
cross motion for fees, costs & other relief, received May 6, 2014) is being returned to you, unfiled. This
is because Ms. Donchev’s motion papers, received April 24, 2014, will not be filed and are being returned
to her under separate cover.

|
| JOSEPH H. ORLANDO
\ CLERK

by Wacsanlbunid,

Rachana R. Munshi
Staft Attorney

ENCLS.
CC:  PRO SE - FAITH DONCHEV (w/o encls.)
(PO Box 8134; Chandler, AZ 85256 & 800 Hessian Avenue; National Park, NJ 08063)

AD-0Ola
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A _ FILED

From: Anonymous Page: 2/2 Date: 8/20/2014 10:02:26 AM

o " IS
J

v | | 1L 25 g

a1 decicn on, -
(G’{,;I‘WL r)’?fr \“)[ A,%*Jb%i gEDa id Margan

for

T ey,

i
DAVID W, A1 t
OR(:?AN 1§ C. |

Donchev et.al. : SUPERIOR COURT OF NEW JERSEY

( plalntiffs). . LAW DIVISION COUNTY OF GLOUCESTER
V. Docket No.- GL-L-956-05
DeSimone et. al.
(defendants)
CIVIL ACTION
ORDER

THIS MATTER having come before the court on motion of the plaintiffs, for an order to
re-instate the plainthfs’ clalms in the September 2008 amended complaint and the July 8, 2011
judgment in plaintiffs favor in accordance with the July 7, 2011 jury verdict and an order for a
jury trial on the triable issue of damages after the date of death from the wrongful death and
survivarshlp claim; And the court considering all of the evidence submitted by the plaintiff, the
new case law declded by the Appeallate court, rule 4:37-2(b), the jury verdict from July 7, 2011
and other evidence submitted by the plaintiff, and any submissions by the defendant if any;

THIS COURT having considered the matter And for good cause shown; (ZQJ’L'(M’;'
IT 1S ON THIS Lg— DAY OF S_\)\ ‘-1 , 2014 ordered as follows e

Plaintiffs Motions are W‘MV\ y € d 2 2 {) I ;

The plaintiffs'claim for damages froi er the tg/oﬂlegth from tife Wrongful
Sur\nvl/e aims in the 2008 amertded complaint shall proceed to trial on
and eBranek shall tesgHy at trial either In person or by de behe esse

coy rules.

permitted by the

. kbe{oonJ
ﬂm'wwoa vl 4 de

57 bl romj‘i’f‘f % fﬂ.—tﬁﬂ‘dm +D

D3cepaie o o TV e anahons § 5““35’)( Ve(ieay

This fax was received by GFl FaxMaker fax server. For more information, visit: http:/fAwww.gfi.com
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20
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23
24
25
26
27

2B

Metodi Donchev, Faith boncheva ( his
wife), Anton Donchev (his s0n), and Rocitsa
Doncheva (his daughter)

V3.

Dennis DaSimone ( homeowner), Jane Doe
DeSimone his wife), John Doe Responsible
Party, Jointly Severally and in the
Alternative Defendant

From: Anonymous

IN THE SUPERYOR COURT OF NEW JERSEY
COUNTY OF GLOUCESTER

Docket No.: GLO-L-956-05

Page: 2/16 Date: 9/5/2014 9:43:23 AM e A

ORDER

)

)

)
Plaintiff, )
)
)
}
)
)
)

FINDINGS OF FACT AND CONCLUSION OF LAW

1-

The plaintiff, Metodi Donchev, was a lawful employee of DND
Construction Inc. (DND) on June 16,{ 2003 when he fell through the
roof of the defendant homeowner Dennlis DeSimone’ s detached garage
roof. A worker compensation claim w initiated by agreement with

the cary: of DND Inc. on behalf of] the plaintiff the week he fell.

homeowner of the property where the plaintiff fell
i3 the defendant iln this case, he testified at
follows;

Mr. DeSimone, t
through the roof,
trial and in 2006 a
0. “You testified in %006 at your ddposition, that you were directly
supervising the work at\your home, ifs that correct?”

A. "Right, I was there tg give them|instructions.”

"I gave them instruction i the morging”.

Q. “His company foreman wash’t the €. You were the only one who
gave them instruction?” A, “Correct]”

HOMEOWNER CERTIFICATION IN LEUT OF OATH Jt
I hereby certify I am the owner in Fee
Mark the following applicable Boxes:
(xx) A, .. I atteat that all conatructign, pl
whole or part by me or by subcontractor under
all applicable lawa...

I UNDERSTAND THAT IN MARKING BOX “A“, I|ACKNOWLE
RESFONSIBILITY ¥OR THE WORK DONE ON SAT PROPRTY, E CONDITION OF THE PROIERTY
FRIOR TO, DORING AND AFTER THE WORE FERFORMED, AND R THE PERFOHMANCE OF THE
SUBCONTHACTORS I HIERE, EMFLQY,QOR QTHERWISE CONTRACT OK WITH WHOM T CONTRACT OR
WITH WHOM I MARKE AGREEMENTS TO FERFORM MORK. I AM VOLUNTARLITY AND KNOWINGLY
ALBUMING THIS HESPONSTIRILITY,
C.(XX) I further certify that I will pgrform or superviseMthe following work:
C.1. (xx) Building C.2 (¥x) Fire |protection

I Cextify the following as required by fthe (CC H.J.A.C. 5:23
All required state, county and local agprovala have been give
certification as the comstructien offidial may require.

I understand that if any of the abova |statements are willfully
subject to punishment. Signed Dennis Desimone 4-9-02.

ing and eleckrical will be done in
y supervision in accordance with

THRT I AM ASSUMING

-15{a)5:
including such

ORPER - 1

This fax was received by GFl FaxMaker fax server. For more information, visit: http:/fAwww.gfi.com
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From: Anonymous Page: 3116 Date: 9/5/2014 9:43:23 AM L

On July 8, 2011 judgment was entered in plaintiffs favor against the
defendant in his capacity as homeowner fin accordance with the jury
verdict that unanimously found the homepwner individually 100%
negligent and the plaintiff not negligemt at all and that determined
the damages caunsed te the plaintiffs up until the date of death,

Post-trial the court denied defendants mbtion for ‘REMITITUR OR IN
THE ALTERNATYVE A NEW TRIAL ON ALL THE I&4SUES’ FINDING that there
ig evidence t§ support the verdict; the glaintiffs again demanded a
trial on the damages after the of death that after trial this court
found there is &\ basis for.

The defendant did ndt make any motion for reconsideration in the
trial court and diredly appealed the postitrial decisions without
filing a motion for lejyve to appeal and witlhout a certifiecation
pursuant to R 4:42,

The plaintiffs filed several responses to tHe defendants appeal, and

joined in part with the defe

Appeallate court.
The Appeallate opinion has writte 0¢ and 2007 summary
judgment should have been granted a defendant Dennjis DeSimone,
in his capacity az Principle of DND and [that plaintiffs would
overcome the exception when a homeowney hires| a contractor IF the
plaintiffs showed that the homeowner( 1M exerpised control or (2)
hired negligently or (3} there was a nuixanck per se, AND that IF
the defendant was the plaintiffs EMPLOYER THEN worker compensation
is the plaintiffs exclusive remedy against THE PLAINTIFFS EMPLOYER.
The opinion also found that the plaintiff was orking in his

capacity as employee of DND INC,

The Appeallate Court September 2012 opinion review interlocutory
orders from 2006 and 2007 in regards to ‘the principle of DND Inc,’
which are interlocutory orders from prior to the plainkiffs death in
November Z006, from prior to the plaintiffs cllaim beilng\amended in
2008 and from prior to discovery being compleked,

The Appezllate Court opinion did not review, |reverse or vackte any
of the trial courts post-trial declsions, or fhe Jury verdicdt tchat
found the Homeowner individually negligent, of the Judgment egtered
on June 8, 2011 in accordance with the Jury vprdict against th
homeowner individually, for the damages causedl to the plaintiff up
until the plaintiffs death.

ORDER -~ 2
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10- The homeowner Dennis DeSimone, the defepdant in this case,
and DND TInc. a corperation (who was the plaintfiffs EMPLOYER) are
separate entities; Dennis DeSimone the homecwndr, or his homeowner
WC CARRIER, did not provide any worker compendation benefits by
agraement to thy plaintiffs.

11- The update to the construction permit [that the homeowner
obtained (in his ipdividual capacity as homeowner) from the
NI Department of Copmunity affairs to permit the re-roofing of his
detached garage roof\ to commence was not obtafined in writing until
June 27, 2003, elever\ days after the plaintifif fell through the
roof. N.J.A.C. 5:23-2N4 was in evidence at #rial wherein it is
written it is unlawful o commence gconatruction work without
obtaining a permit for the work performed, i writing prior, to
commencing the work.

12- The homeowner testikied he individuyally has a contractor’s
license in New Jersey, even pyior to being principle of DND Inc.,
and has over 35 years construckion experiejice and therefore he
testified he has to know the peimit process and construction laws
well. He testified that he knew that if tlle building inspector found
that work was being done without &\ permitf for the work that a stop
work order would have been issued.

13- The construction sub-code 151(.2 for re-roofing and OSHA
1926.501(a), which mirror each other fidre in evidence prior to an at
trial; both require that the strengty and structural integrity of
the roof be determined prior teo co fencing the work, that the roof
shall be capable of supporting the Meight \that will be encountered
during re-roofing and that no emplbyee shall be permitted to walk on
a roof surface that will not suppbrt his weight.

14~ The homeowner testified that he knew that DND Inc., was not
a2 roof contractor and that the/ plaintiff was nbt a rocfer,

15- The homeowner testiffied at a deposition\in 2006 and at
trigl that (1)“he knew the foof wasg leaking for mponths and would not
be safe to walk on”; (2)“¢he underside of the rodf was concealed by
ingulation” and (3)that h¢ only “showed the plaintpff “A" leak in
the insulation under the frarage roof, in the corner by the wall,
where water had come thrpugh”,

16~ The plaintiff festified at a deposition in 2006\that was
read at trial, he tesyified that, (1}* he never did re-ropfing and
was strictly a framery who worked with new materials®; (2)}that “ the
defendant was the only one to instruct him to go on the room\ to

ORDER - 3
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strip shingles” that “his foreman with DND was not at t¥e job site”;
(3)that ™ the defendant never told him the roof was upstable and the
roof did notylook unstable or water stained to the plaintiff on the
upper side whegre the plaintiff was and the undersigde of the roof the
plaintiff could\not see becaunse it was concealed /by insulation in
the rafters undey the roof” AND (4)® that just Hecanze he (the
defendant) said there was “A” leak in the ingMlation in the corner
under the roof did, not mean the roof was rofted.”

17- On June 8, 3005 the original claifn was filed in this case.

18~ On September B) 2006, as docupented in the transcripts, all
parties agreed that thid claim is agd@inst the homeowner of the
property in his individuaz capacity/as homeowner and that the
plaintiffs EMPLOYER was DND Constr ction Inc. a corporation, who
paid the plaintiff worker cRmpensytion benefits; and all parties
agread that the corporation Ys the Plaintiffs “EMPLOYER” for whom a
worker compensation barr may Rpply, and the barr does not apply to
the homeowner for his own indi fdual acts of negligence.

19=- On September 8, 2006 fhe\ defendants motian for summary
Judgment was denied; the defédndangs challenge to the complaint was
that the homeowner should be able \to assume that the contractor he
hired and its employees werk skillad, and that he should not be
respongible for a conditich ‘CREATER by the work the plaintiff was
doing or for a condition ¥hat was opgn and obvious on ordinary
observation; the trial cdurt found thyt the homeowner knowingly
picked the guy who nevey did it before\and PUI' HIM ON THE ROOF,
knowing that the plaintiff was not skilled with what you encounter
when working with a robf that was leaking and the homeowner know the
roof was not safe to fralk on, but did not share that information
with the plaintiff. fhe court FOUND in 20086 that the court has to
give due inferenceg/ to the plaintiffs positipn, that the homeowner
knew he was not a foofer and the homeowner QdiY exercise control.

20- The plaintiff and the homeowner both teakified that the
condition in tle pictures of the damaged water stajned structure
under the roof, that collapsed beneath the plainti¥f, was concealed
by insulatior, it was not open and obvious on ordinaky observation
and it was hot created by the plaintiff; the conditidn in the
Pictures in/evidence of the underside of the roof taken after the
plaintiffs/fall show the water stained damaged hazardous condition

1 . - LR L Y S e

nf Fhn rapF oo ek
insulatioh but could have been discovered by the qualified building

inspector if the homeowner had obtained the permit update pyior to
commencing the work as required.
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21- Both THE DEFENDANT AND THE PLAINTIFF testified that the
plaintiff was pat a roofer, and was strictly a framer with DND Inc.
who worked buildiyg with new materials, building from the ground up,
where there are no\ issues of deterioration or water gamage.

22— The plaintiffs death certificate, that waéd in evidence at
trial and went back with the jury when they deliberated, documents
that plaintiff died fidom the ULTIMATE infecticy and pneumonia, as
the defendant admitted\tc the jury in opening/statement that:

“the plaintiff died frohN the ULTIMATE INFECTAON and the natural
progression of that event”,

23- In Jamuary 2007 dafendants motiof for summary judgment was
denied, as written on the drder “ to the homeowner of the property
where the plaintiff fell thxough the rgof”. Summary judgemenrt was
denied on the ground that thg c¢laim against the homeowner was
barred by worker compensation\34:15-/, the homeowner was not the
plaintiffs EMPLOYER, the homeoyner 6r his carrier did not pay worker
compensation by agreement. Theye Aias evidence that the homeowners
was negligent in his individual Mcts or omissions in his capacity as
homeowner and the homeowners nefljgent acts of negligent hiring,
failing to obtaln proper permifs o¢ failing to sufficiently warn the
plaintiff that the roof was fiot safe to walk on were acts or
omission as homeowner; they feere not\ acts done while the homeowner
was in the same employ as the plainti\ff; AND AS THE HOMEOWNER
signed on the permit certification the\ homeowner was responsible for
the condition of the propgrty, for the performance of anyone he
engaged to do the work, for supervising knd for abiding by all
applicable laws in his ¢dapacity as homeowher.

24- In January 2007, since the plaintif§ had just died in
November 2006, defendant requested additiona¥ discovery and leave
was granted for disfovery and to amend the cofplaint to inclurde the
plaintiffs two minhr children and counts five\and six for wrongful
death and survivgtship.

25- Septepber 2008 the claim was amended to inklude the
plaintiffs coffildren and the wrongful death and surviyorship:
SIGNIFICANTLY, defendant did not answer the amended cymplaint.

26- June 2008, the plaintiffs doctor submitted two Meports to
the worker compensation court and to the superior court, he
Testified at a deposition requested by the defendant in Decehber
2008, at a two day 104 Hearing on May 13 and 14 2009 where he was

gualified to testify in this case,

ORDER - 5
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27 - A de bene esse of the plaintiffs doctor was preparéd in

28- The July 29, 2010\0Order of theftrial court re-instated the

29- The July 29, 2010 Prial Court Order reads in part;

30- The affidavit of the plaintiffs dogptor is in the trial
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accordance with R 4:36-3 and R 4:19, and the doctors afffdavit is in
the trial cour} record and was in the defendant appendix with his
appeal, Subsequant to the 104 hearing the plaintiffs Avrongful death
and survivorship ‘claim was re-instated by court ordér dated July 29,
2010 by rule 4:37¢2(b); The court found that infdetion from
injuries and death Xrom infection is common andAhat there is
evidence and legitimite inferences thersfrom that the plaintiffs
sustained injury and damages and that the plgintiff died as a result
of infection from his all through the rog

plaintiffs wrongful death ¥nd survivogf claim by rule 4:37-2(b),
there is evidence and legit\mate inferences that the plaintiffs
death resulted from the plaintiff’s f£all through the roof that could
lead to a judgment in plaintMffgd favor and that evidence still

exists; the July 29, 2010 ordey’ was not appealed by the defendant.

Thie matter having cone baforg’the coupt to alter the Bugust 24, 2009 order to
allow plaintiffa’ olaima For/Wrongful Dgath and Burvivorship to proceed to trisl,
sibsagquent to plaintiff’s gxpert being qyalified to testify on medical issuea;
and the experts gopinion hbing that the pldintiff’s fall through tha roof and the
injuries from thet fall/cauvsed a series of \events that lead to plaintiff’a death
by prieumonia that is ifi hie reporta,

Flaintiffs wrongful Jeath and survivership as\related to death by pneumonia,
gepsis, sapaia syndfome and cellulitis shall pipceed to Erial.,

court record ¥n part as follows:
10.After careful review of Mr, Donchev’'s medical recdrds I have concluded in my

madical opifion, that Mr. Denchav’a Daath, within reasynable madical probability
was directiy and casvpally related to hia fell through a roof on June 16, 2003.
18. I hayw concluded in my medical gpinion after careful feviaw of his medical
recorda /fand date related to his £all that the impacts Mr. Bonchav sustained caused
mltiple fraotured riba, fractures vertobras and ligamentatiyme injury, an A/C
Separpte of his right shouldar, atelectasis of hie lung, develpopment of
perigardial and pleural effugione, ventllator dependenca, interyel organ and
urco—ganlital damage, poft tissue and bone brulaing and gystemic infactlion and
inflammation, maltiple contusions and lacerations on his body and hack and head,
cellulitis, sepsis, septic shock, thrombosia, immne system suppression and
aotivation, hemostatic and physiological development of baoberial infootion and
poeumonis to which he succumbad in Novesber 2006.

ORDER - 6
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3i- November 2010, the plaintiffs economic expefrt submitted a
report of damages that she testified to at the jyfy trial;
the reported total of damages exceeds 51,7000, 060.00 without
intangibles for“damages up until and after th¢ date of death; there
Was no contrary eyidence,

32- A3 documentey in transcripts, at/ the 2011 jury trial,
in the defendants opeding statement the/ defendant counsel admitted
to the jury that the ewldence would s oW, ag it did, that:
(1) “the plaintiff was 3ap employee off DND Construction Inc.”
{2) that “the homeowner M this cas¢ was being sued for his own
individual acts of negligepce”; and (3) he told the jury that the
evidence would show that “the pladntiff fell through the defandants
garage roof, sustained multidple Anjuries, infection and an abscess
and that the plaintiff died \f¥om the ULTTMATE INFECTION AND THE

NATURAL PROGRESSION OF THAT EXMENT”

33- At the jury trial /in 20N, the deposition of the deceased
plaintiff was read, whergin he tegtified to his injuries, the
infection and abscess d¢veloping iy his groin, abdominal, scrotal,
bladder and genital arga that began\in the week after his fall and
was surgically draingd in the weeks\after his fall, and retreated
multiple times with fdifferent intravehous an oral anti biotics.

34— The plaintAffs wife testified a% trial that;

“She was trained at the hgpital about the plaintiffs ihjuries and infection” and that
"in plaintiffs final admifssion, she told the doctors that\ he never had any diseases,
and only wore glassea, #nd that ever since he had fallen Whrough the roof, the infection
that began from his injuries, kept showing in his blood and that the multi drug reslstant
bacterial infectlon whs retreated multiple times with both orkl and intravenous
antibiotica; and she/ told the doctora to look for infection and that is what they found
agaln in his final fadmission and what he waa treated for until tge day he died From the
muilti-drug resistdnt bacterial infection and bacterlal pneunonia”\ aa documented on the

death certificathé and in plaintiffs doctors affidavit and reporta.

35- In first waesk of trial, it was discoverad thht in the week
prior tH trial the plaintiffa doctor himaelf was injuired, the
plaintifff prepared a video tape deposition according th rule 4:19
as rule 4:36-3 required. The defendant demanded that the\plaintiffs
doctor appear in person and the court ruled multiple timed during
trial that tha plaintiffs doctor would have to appear in péyaon.

ORDER - 7
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the transecripts from trial document that the trjphl judge
stated it shocked his conacience, and he guestioned hid own abuse of
discretion,\when the plaintiffs doctor flew from out/of the country
and came to hrial in person, in a wheel chair, on July 5 and & to
Tegtify at trail on July 5 and 6; and the defengant objected to the
doctor testifyipg because the defendant could pbt contact any
doctor to appear\ at txial; As documented in tde transcripts, the
defendants counse\. asserted that he did not /pay any expert the
5000, that they reguired two weeks prior t¢f trial and did not meet
with them; The defepdant did not give any/prior netice to the court
that any of defendan\'s witnesses would unavailable for trial. As
documented in the trayscripts, the Defefidants counsel was asked at
trial to call his docthrs for them to/appear at trial in the
following daya, but he
appeatr., After trial defeRdant counsgl asserted in his motion after
trial that “he knew the flrst day AOFf trial that he would not have
any expert to testify”, and the ranscripts after trial show that
the doctor defendant wanted o festified said to defendants counsel
that he would not testify at ial: defendants counsel nevar
informed the judge prior to Yrial that knew on the first day that
defendant did not have any #itndgs to testify and led the judge to
believe otherwise, thereby prejudicing plaintiffs rights .
R 4:36-3 provides that if a expert\is unavailable thay are REQUIRED

to appear in person OR BY VIDEOQ TAPE TESTIMONY,

was held in thls case from June 8 through
July 7, 2011.

The Jury whs asked to decide if the homeowner was
individually negljfgent?, Was the defendants\negligence was the
prozimate cause ¢f the plaintiffs injuries?, \The percentage of
negligence? Was fthe plaintiff was negligent?, \and The amount of
damages, if any, UP UNTIL the date of plaintiff\s death?

Due to the ciyoumstances of the defendant not haying any doctor at
trial to helpy him examine plaintiffs dootor or tewtify, the trial

law be rehd as part of the jury charge.

ORDER - 8
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40- AL trial the judge stated AT TRIAL that if the/jury found
in plaintiff favor on the negligence and proximate cglize that
plaintiffs could make an application after trial tg¢’ have the damages
after the date of death also decided by the jury;/which plaintiffs
did do after\trial, the jury did find the homecwner 100% negligent.

41- On Jullyy 7, 2011 the jury came to a Ainanimous verdict 7-0
that the Homeoyner in his individual capgbity was negligent, that
the homeowners negligence was 100% the prfximate cause of the
plalntiffs injurides, that the plaintiff fas not negligent at all and
determined the dawages up until the daté of death of 5531,775.00.

42- On July 8, and September 11,/2011 judgment was entered in
accordance with the Jury verdict wi¥h costs and interest, the cost
and interest remain t§ be determindd in full,

43- September 2011 dhe trigl court denied the defendants motion
for “Remittitur of the verdict/or in the Alternative z New Trial on
all the issues”; the defdndaht ACKNOWLDEED that there were genuine
issues for trial, precluding any summary judgment and he claimed the
verdict was too high. The thial judge found that the verdict is
supported by the evidence/ that the economist testimony was much
higher and found that there i% a BASIS for the plaintiffs wrongful
death and survivor claim.

44— Plaintiffs agdin demanded a trial om the damages after the
date of death for th¢ wrongful defth and surviver claim.

45— The trial gdourt found in 2086 that the homeowner “PICKED
THE GUY WHO NEVER DID IT BEFORE, AND RUT HIM ON THE ROOE"; the
plaintiffs’ counsgl asserted that there\ was evidence in the
defendant’s 2009/ depositions that the himeowner exercised control,
that he negligently hired and that he knew\of the nuisance perse
that the roof /was leaking for months and wad\ not safe to walk on and
did not sharg that information with the plainMNiff, which would have
protected the plaintiff. There was no motion ma¥e for

reconsiderAtion of that order.

46=- January 2007, the trial court denled summary udgmant
‘to the |homeowner of the property where the plaintiff Kell through
the roof’; There was evidence that the homeowner was negligent, that
he negligently hired, he exercised control and had the oppRriunity

to sufficiently warn the plaintiff of the nuisance perse,

ORDER - 9
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The homeowner testified at his 2006 deposition that “he/ knew the
roof was leaking for months and was not safe to walk/on” and that
“he was the only \ne to give the plaintiff, instrucfion and
direction” to “strlp the shingles” off the roof; And the homeowner
“knew the plaintiff\was not a roofer”, knew thaf the plaintiff was
strictly a framer who, worked with new materizds and was experienced
with what you encountey when working with & roof that was leaking
and knew that DND Inc. Yas not a roof copfractor. The defendant
homeowner testified that\he certified, /An the construction permit as
homeowner in writing, that\ he as homgbwner was responsible for the
condition of the property ald that £he work would be done by him or
others under his supervision\as hémeowner in accordance with all
applicable laws. There was evi{dénce and legitimate inferences
therefrom, that the homeowney hreached his legal duties that he
gigned to in ﬁriting, as hoplaowney, on the construction permit

certification of the homeodner.

47- There was evidenfe that could and did lead to a Judgment in

Plaintiffs favor.

Conclusions of Law

1- By rule 4:37-2{b) “IF” there is evidence \and legitimate
inferences thefefrom that “COULD” lead to \s Judgment in the
plaintiffs favor, then the court “SHALL DENY* INVOLUNTARY
DISMISSAL of the plaintiffs’ claims. Judgment has already entered
ip plaintiffs favor in accordance with the urdnimous July 7, 2011
jury verdict. '

2~ There wgs evidence and legitimate inferences thevefrom that
already led to a judgment in plaintiffs favor on %L1 of
plainfiffs’ claims that the jury decided to date, Rhe damages
aftey the date of death that the defendant did not deny in any
ansyer to the 2008 amended complaint, are separable du age,
Thefe is a basis for the claim, As written in the AppeRllate
opjnion the damages after the date of death remain fo bd decided;
Itf would be an unjust result to deny plaintiffs right to % jury
trial on all triahle issues,

ORDER, - 10
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The court has found multiple times that there iz evidence and
legitimate inferences therefrom that COULD lead to a judgmefit in
plaintiffs favor on the plaintiffs wrongful death and
survivorship Wwlaim, that the defendant never filed any sanswer to
denying it and Yid not appeal the July 29, 2010 ordev/that re-
instated the plaintiffs wrongful death and survivor £laim by R

4:37-2(b).

By R 4:46 suwmmary judgment must be denied when/there are genuine
issues of material fact in dispute. The defepflant cannot show
that there is no set of facts that could ledd to a judgment in
plaintiffs favor.

Rule 4:50 (f) provides thyt the court /for any reason that ls just
may relieve a party from a\judgment Ar order.

Rule 1:7-5 and the NJ Appealfaté Standard of Review Section Six
II number 23 provides that thy trial court may “AT ANY STAGE OF
THE ACTION” , EVEN AFTER TRIAL,\AND “EVEN AFTER THE APPEALLATE
COURT HAS RULED ON AN INTERKOCUTRRY ORDER”, THE TRIAI, CCURT MAY
correct “ANY ERROR” that As cleakly “CAPARLE OF PRODUCING AN
UNJUST RESULT",

Plaintiffs demand angl have a substantlal right to a trial by jury
on all triable issuds, R 1:8

Plaintiff requestfed the court to judicially notice the Lyon v.
Barrett case lay that is in plaintiffs apphndix. The case law
holds that a cgfporation who employs an employee and the
landowner are Aeparate entitiesn, even if the\homeowner is the
principle of Ahe corporation that employed the plaintiff; AND the
plaintiff igf entitled to Worker Cempensation benefits from the
incorporated EMPLOYER and to sue the third party homeowner,
liable for/the employees injuries, who as homedwner is as liable
to the employee of hisz own corporation as he iz fp any other
invitee./The court held that it is consistent with, the WC law
34:15-44), the plaintiff is entitled to WC benefits\from his
incorglorated Employer and to sue the third party holeowner,

WC Jyaw 34:15-40 provides the employee and his descenMants right
to compensation from the employees “employer” shall npt bar the
plaintiffs right to sue a negligent third party, nor shall the
compensation received from his employer be a measure o damages.
The plaintiffs EMPLOYER or their WC carrier may at theii\ request
recover and assert a lien against any sums that the carrider of
the incorporated company paid the employee .

ORDER - 11
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WC Law 34:15-69.2 provides that any compensation or setflement
made with the Plaintiffs EMPLOYER “DND Inc.”, or any Yelease of
liability of, “Flaintiffs EMPLOYER DND Inc.” or theif WC carrier
is ONLY applitable to release THOSE FARTIES, DND Iyic. and their
carrier from 1lY\ability and that the plaintiff and’hig descendants
“retain all of jur rights against the negligent/third party”,

9= The Plaintiff=s reyjuested the court to Judiciglly notice the new
case law decided b the Appeallate Court Fepruary 2014, (a copy
is with the plaintiXfz motion). In Carmelofa v. Carmalota the
homeowner certified op the construction pérmit to the authorities
that he was responsible for the conditigh of the proparty, for
supervising and for the\ performance of/any contractor and the
court held that the homagwner cannot/shift his lagal duties,
that it would be against Rublic policy to not hold the homeowner
to his representations to the authbtrities and the jury must be
permitted to decide if the homeoyner was negligent.

10~ The Plaintiffs regquested\judicial notice of the Bushman
Supreme Court case law in thf€ pliintiffs appendix, where-in after
the Supreme Court did a thgrough Xesearch of New Jersey Law and
determined that there is o requirdment in New Jersey for medical
expert testimony; and that the rules\ of evidence provide that a
party “MAY” use a medjycal expert to\help understand evidence
that is outside the r#asoning of an avkrage juror.

11- The Plaintiffs requested judicial \notice of the Ortiz
Supreme Court cas¢ law that is in the plaMtiffs appendix; the
Supreme Court angwered the guestion unanimdusly that “NO¥ Sumnmary
Judgment cannot/be granted after a full tria] on the merits, even
on a defense ¢f qualified immunity; and that Wwhen there a genuine
igsues of maferial fact disputed, as there were in this case and
as there wefe in Ortiz, then summary judgment MJST BE DENTED,

12— BOle 1:7-5 and 1:8 provide that plaintiffs\have a
substahtial right to oral argument and a right to A trial by a
jury/and the trial court may at any stage correct an¥k error which

is/clearly capable of producing an unjust result.

ORDER - 12
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This matter having come Jefore the court OE,PTEIE;:;;;#;:;iOHE and the

court having considered the matfer and for good cause shown, based on the
foregoing findings of fact and cdnclusions of law, this court finds that,

by rule 4:37-2(b) the plaintiffs Motionsz must be CRAMTED.

This court found on July 29, 2010 that there is evidence and legitimate
inference that could lead to a judgmént in plaintiffs on the 2008 Wrongful
Death and Surviver c¢laim that plaintiffs filed against the homeowner of the
'

property where the plaintiff fell throvgh the roof. The defendant did not
appeal the July 292, 2010 order. There is\a basis for the plaintiffs Wrongful
Death and Survivorship claim, the plainti¥fs have a substantial right to

a jury trial on thelr claim for damages after the date of death.

This court finds that on July 7, 2011 the jury found in the plaintiffs favor
on the plaintiff claims against the defendanfi homeowner individually;
Judgment has already entered In plaintiffs favor in accordance with the
unanimous jury verdict that found the homeown individually 100% negligent,
that found the plaintiff was not negligent at a and for damagés the

plaintiffs claimed up until the date of Mr. Dondheva’s death: the Jury

verdict that is supported by the evidence and the egitimate inferences

therefrom. .

Based on the facts and the law, specifically R, 4:37-% (k) q;; court SHALL

{

NOT involuntarily dismiss plaintiffs’ claims,
Plaintiffs motion to re-instate plaintiff claims,\ko affirm the jury verdict
and the judgment entered in accordance with the juries Ju y 7, 2011 verdict

must bé GRANTED.

ORDER - 13

N
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From: Anonymous Page: 15116 Date: 9/5/2014 9:43:24 AM r L

This court further finds pursuant tohR. 1:7 and R.1:8 the trial court has

jurisdiction to amend the July 25, 2P10 court order and to correct any error

that is clearly capable of producing| and unjust result
R
fg;ii to

Jury trial on

Plaintiffs have a substantial right

all of plaintiffs claims including t /1 Wretigful Death and

shall deny involuntarily dismissing plalintiffs clalms,él;Lﬂ_bwwmf
S (s

Based on the foregoing, for the good and the just cause shown,

IT I8 ON THIs | i baY OF

IT IS ORDERE THAT the plaintiffs motion | to alter or amen the July 25, 2014

r 2014, IT IS ORDERED AS FOLLLOWS:

order amending the order to re-instate =211 of plaintiffs 2008 amended claim,

to affirm the Judgment antered\in ccordanice with the juries July 7, 2011

verdict, plus cost and i to ordpr a jury trial on the plaintiffs

OOBQ Thowigfel Bwwel woad wpdvibvuloorp Seaunanag Lag gamages arTaer the date of

death are HERERY GRANTED.

This court finds that there is evidence and|legitimate inference that could
and already did lead to judgments in plaintilffs favor plaintiffs and that
plaintiffs have a substahtial<right to a jury trial on all of plaintiffs’
claims, therefore puis v 4:37—2(bf thq court shall deny involuntary
dismissal of plaintiffs®‘claims. This court finds that a grave injustice to a

lawful employee of DND Inc. and his descendantls would occur if plaintiffs

motions are not granted.

ORDER ~
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From: Anonymous Page: 16/16 Date: 9/5/2014 9:43:24 AM e

IT I8 ORDERED THAT the judgmen) entered in accordance with the

July 7, 2011 jury verdict againdt the i 'vidual¢Qome ner of the property

where the plaintiff fell throughlthe roof, QE and interest, that is

supported by the evidence is affilrmed and;

(

IT IS5 ORDERED THAT all of plainti¥fs’ claj against thg homeowner of the
property where the plaintiff fell through the s rg—instated.

Reath an urvivorship and
for the damages from after the date &f plaintiffs™ are ye-instated and

shall proceed to trial on day of r 2014,

Date: d&\ S:F , 2014

\

3 David‘horgan

[Attorney Name]

CRDER - 15
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BY THE COURT

METODI DONCHEV and FAITH SUPERIOR COURT OF NEW JERSEY

DONCHEYV, HIS WIFE, LAW DIVISION
, Plaintiff o : GLOUCESTER COUNTY
Vs. ‘ DOCKET NO. GLO-L-956-05
DENNIS DESIMONE, ET AL,
: : Civil Action
Defendants ‘

FILED

ORDER
0CT 20 2014

1_DAVID W, MORGAN, | S.C.

" This matter having come before the coﬁrt on plaintiff’s motion to enjtcr judgment
and plaintiﬂ’ s motion for reconsiderétibn as to the Séptember 5, 2014 denial of to amend
to gran? relief requested, and for the reasons expressed as attached;

It is hereby ORDERED this 20 day of October, 2014, that plaintiff’s request for
reconsideration is‘DENIED.

F URTHER, it is hereby ORDERED this 20" day of October, 2014, that plaintiff’s
~mo‘cion to enter judgment is DENIED.

FURTHER, itfis hereby ORDERED this 20™ day of October, 2014, that |
defendant’s motion for attémey’s fees is DENIED.

FURTHER, it is hereby ORDERED this 20t day of October, 2014, pursuant to

N.J ;R.Ct. 1:4-8, that plaintiff is sanctioned in the amount of $50 and is to be put on notice
that any further frivolous motions made to this Court shall lead to further, haréher

- sanctions, including monetary sanctions and Plaintiff being sanctioned from being able to

L2074 £ior R§1056




file any further pleadings at the discretion of the Assignment Judge, Georgia M. Curio,

A.J.S.C.. The $50 sanction shall be sent by cash or check, WITH A COPY OF THIS
ORDER, to:

Superior Court of NJ Finance Div.
Justice Complex, 70 Hunter Stre

Woodbury, NJ 08096

DAVID W. MORGAN, J S.C.

Determination Attachieg
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_ Inaruling dated September 24, 2012, the Appellate Division reversed two prior
Law Division orders, which denied Defendant DeSimone’s motions for summary
judgment, as well as the July 8, 2011 judgment entered in Plaintiffs’ favor, and the
September 6, 2011 order, denying post-trial cross-motion for remitter or, in the
alternative a new trial. Donchev v. Desimone, 2012 N.J. Super. Unpub. LEXIS 2166
(Law App. Div. 2012) '

Since this ruling was handed down, beginning in October 2013, Plaintiff has
moved for an order to vacate, to reinstate the judgment, and to enter judgment, all which
have been denied. In addition, Plaintiff has now made two motions for reconsideration as
well, with similar fates. Ever since the Appellate Division reversed this court, I have
made it apparent and emphasized to the Plaintiff that there is nothing further this Court
can do for her. Yet continuously, she files motions asking for relief which this Court has
no authority to grant.

For these reasons, sanctions must be imposed. This Court looks toward N.J.R.Ct.
1:4-8, Frivolous Litigation, and to guidance provided in the Appellate Division’s opinion
in Rosenblum v. Borough of Closter, 333 N.J. Super 385 (Law App. Div. 2000).

Defendant and his counsel must comply with N.J.R.Ct. 1:4-8, and any other
applicable statutes, rules, or case law if they wish to obtain attorney’s fees and costs on
any furthet motions.

Additionally, Plaintiff is hereby put on notice that any further motions or other
pleadings entered into this Court on this matter will result in further, harsher sanctions,
and that a letter has been sent to the Assignment Judge, Georgia M. Curio, A.J.S.C.
notifying her of this court’s desire to impose the sanction that would prevent Plaintiff
from filing further motions or pleadings with this court, at the discretion of the
Assignment Judge. :

DAVID W. MORGAN, J.S.C.
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FILED
- DECO 5 20m

 DAVIDW.MORGAN, 1s.Cc.

BY THE COURT
Metodi Donchev, Faith SUPERIOR COURT OF NEW JERSEY
Dancheva (his wife} LAV DIVISION
Plaintiff{s) 7 GLOUCESTER COUNTY
vs. DOCKET No. GLO-L-956-05
Dennis DeSimone, Et. AL
Defendant(s}
JUDGMENT

In accordance with the July 7, 2011 jury’s unanimous verdict, that found Dennis DeSimone, the
homeowner of 149 BREAK NECK Road, Negligent, that found the homeowner, Dennis DaSimone’s
negligence was 100% the proximate cause of the plaintiffs fall through the defendants detached garage
roof onlJune 16, 2003 at the property address 149 Breakneck Road, Sewell New Jersey, that found
that the plaintiff was not negligent at all and the jury verdict that determined the amount of damages
to compensate the plaintiff Metodi Donchev and his wife Faith Doncheva for damages up until the
date of death; ‘

IT 1S HEREBY ORDERED THIS g DAY OF be < 2014, THAT : )
3 — E— Demed

1. JUDGMENT IS ENTERED in favor of plaintiff, Estate of Metodi Donchev, op-#€ survivor daim,
against Defendant, Dennis DeSimone, Homeowner of the property at the address 149
Breakneck Rd Sewell dersey, for damages up until the dafe of death, in the amount of )
$371, 375.00, comprised of .00 for lost income _anid $ 365, 600.00 for pain and suffering |
from the date of plaintiffs fall throuzh the roof o June 16, 2003 to the date of plaintiffs '
death, plus pre-judgment and post. judgmeht interest and costs to be determined.

2. JUDGMENT IS ENTERED in fa
against the Defendant, Bénnis DeSimone, Homeowner of ths property, 149 Breakneck Road ,
Sewell, New Jersey, for damages from the date of plaintiffs fall thrqugh the roof on June 16,
2003 up yntil” the date of plaintiff's death, in the amount of $150,000:89 plus pre-judgment !
and-post- judgment interest and cost to be determined.
LGew el erg @ '
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of of plaintiff, Faith Doncheva, on the loss of consortium claim
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METHFESSEL & WERBEL, ESQS.

Edward L. Thornton - ID #018281977

2025 Lincoln Highway, Suite 200

PO Box 3012 : -
Edison, New Jersey 08818 ' \
(732) 248- 4200 ' F""ED .
+1(732) 248- 2355 0 '»
thornton@methwerb.com .- DEC 0 5 204
Attorneys for Dennis DeSimone '
Our File No. 63074 ELT : _DAVID W, MORGAN, 1S.C.
METODI DONCHEV AND FAITH SUPERIOR COURT OF NEW JERSEY.
DONCHEV, HIS WIFE, ' -V LAW DIVISION:GLOUCESTER :
COUNTY
Plaintiff, DOCKET NO.: GLO-L-956-05/
'SUPREME COURT #071881

V. )
DENNIS DESIMONE, AND JANE Civil Action
DOE DESIMONE, DENNIS
DESIMONE'S WIFE, JOHN DOE
RESPONSIBLE PARTY, ,
INDIVIDUALLY, JOINTLY, ‘ ORDER
SEVERALLY, AND JORIN THE
ALTERNATIVE,

Defendants.

THIS MATTER having been brought before the court on the cross-
motion of Methfessel & Werbel, attorneys for defendant Dennis
DeSimone, for an order for costs, fees and other relief, and the court
havmg considered the matter and for good cause shown,

IT IS on this Y day of >€‘- 20145

et
e

/’/
e e
i o -~
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ORDERED that etttorneji;; fees and costs in the%ntof _

§ a/rg,hefehy awarded to defend/an@enm's DeSimone; and it is
. = e g ‘ . . ‘
further , /
ORDERED that the clerk of the court is not to accept any iq

,,,,

P

submission of the pro sze,pl'amtlff for filing mtysu'bmlssmn being -

/
reviewgﬁssignment Judge or the ignment Judge’s designee
for-basic merit; and it is further o ; |

,,./’

ORDERED that if any further submission 1sa/ccepted by the clerk

for filing, the pro se pla1nt1ff shall subm1t with the filing a check payable

to the “Clerk of the Superior Court™ in the amount of/$2 500 00 in

A

' s
antrc1pat10n of attorney’s fees in opposmg the motion; and it is furfher

ORDERED that a copy of this order be served on all counsel within |

_2 days of the date hereof. |

(f Opposed | | - Davi an, J.S.C.
( ) Unopposed 5 Determmatmn Attached
CQ@ rJT Q’ o m\‘ )V\/u« mj@r
"}‘g, 0\4<’§%/\1¢Yj S S w&, :i &?JM/\(?
\{3 Lonbras wiekiong L K‘&“S”jv§1:;
0 bl it o

o
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Reasons: The application for fees/sanctions does not yet comply with the procedures and
requirements of R. 1:4-8 and must be denied, but without prejudice since the application
~can be made once all conditions of the Rule have been satisfied. Specifically,

1.Motion for sanctions must be made by motion made separately from other applications.
Here the motion was made as cross motion to plaintiff’s motion and not by separate
motion. ‘ ' : ‘

2.The notice required under the Rule among other things requires the sender to include a
demand that the paper be withdrawn and that an application for sanctions will be made
within a reasonable time thereafter if the offending paper is not withdrawn within 28 days
of service of the written demand. If the subject of the application for sanctions isa
motion whose return date precedes the expiration of the 28 day period, the demand shall
give the movant the option of either consenting to an adjournment of the return date or -
waiving the balance of the 28 day period remaining. The technical language does not
appear in the November 4, 2014 notice sent to plaintiff. .

3.No motion for R. 1:4-8 relief shall be filed if the paper objected to has been withdrawn
or corrected within 28 days of service of the notice and demand. While plaintiffs motion
was not withdrawn, the notice did not reference the “waiver” language referenced in para.
2 above. The return date of the motion was December 5, 2014, and the letter of
November 4, 2014 would provide 30 days, but it is not clear from the record when the
notice was actually served to compute the 28 day time period (i.e., “not withdrawn within
28 days of service of the written demand”). ‘

4.A motion for sanctions shall be filed with the court “no later than 20 days following the
entry of “final judgment”, which in this case would be substituted by the post-judgment
order denying plaintiff’s motion. That post-judgment order is being entered Dec. 8, 2014,
hence the motion must be filed in 20 days from that date. The cross-motion for R. 1:4-8
sanctions was filed Nov. 26, 2014 and does not comply with the time requirements of the
Rule. ‘ : ' : :

Based on all of the above, the application for sanctions must be denied, but without

prejudice to re-application within the time requirements of the Rule.

DAVID W. MORGAN, JSC
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From: Anonymous Page: 1/2 Date: 4/8/2015 10:43:06 AM

etodi Donchev ,Faith Doncheva ( his wifi),
Anton Dopchey { his son) Bockse Dowcheva HIeE ;i --'=‘::
{ his danghter) mmm Nﬂ'&. {uu}-b"ﬁw
V.
Dennis DeSimone (TITE HOMEOWNER), Jane Doe
DeSimone { Dennis DeSimone’s wide), John Doe
Responsible Party Jomtly Severally wed on the Alersative CRVIL ACE N
CIRPER

This courl having come before the court on plaintiffs motion to amend orders date December 8, 2014
MNovember 5, 2012 and the post jury trial and the 2011 jury toal orders regarding planti ] wrong
death and survivorship claims, and this cowrt having considered the matter, the motion and the
submissions Bf the parties, and for Good Cause shown it is on the 1 day of

VUM 2015 ordered: |
PERSUAW to R 450, R 4:37-2(b), R 1:74 this court GRANTS PLAINTIFES mﬂtmﬁ to amcnd
plaintilfs 200:%3@'“ and to amend the above oxders as follow: '

Tomed. -
AT the judgmem em.emd on Jume E zm i m m:mml—mw wnlh ﬂ'ﬂh JuTy

IT 8 HERERY ORDE

,r"

sagage roof at 149 Breakneck Road |

ard 2008 amﬂ'ndcd mmpﬁamts and the Junc 8, 7’011 Judgma:m m&emd iy} d«,cdam:ﬂ: wﬂh ﬂw Jury
verdlm W HERE-RBY re-instated;

...............

Suhﬂutfﬂd """ 3muary g, 2(”5 o T
( )mmpposed uﬁ\%‘x\ i

- 0
{ Yopposed

Ra063
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From: Anonymous Page: 2/2 Date: 4/8/2015 10:43:06 AM

IT IS ORDERED.THAT plaintiffs motion to amend the complaint to include gmmt seven for punitive

damages against the hagneowner 3s granted, the issue of pumtive dmw}mﬂ be decided by the jury
™ -

when the issue for d;nm&géh\a!ier the date of death is decided ;

P

\\\ ,,MWM ﬁ f"[___ i: 3
‘\ .-* L \.
IT IS FURTHER ORDFRFD ‘wm this %upplm/uwnml agreement for admm by the

parties signaiure on this supplementst @zdcr thm“ in Licu of another fury trmi to determine the damapes

from after the date of death, if dcfendan},@ﬁt{ plaintiffs agree that plaintiffs will accept the amount of
e AN

- g

N that will be writtcn in a sccond judgment,

in favor of the plamufis Wiﬁz”’ ami twWo chﬂdmn m@gamst Defendant Dennis DeSimone; to fairly
compensate the plaumﬂ:s w‘ifc and two children for the damages afler the date of plaintifls death, and

cost and inferest xhaﬂ he applied to the second judgment $he samc as written above for the first

judgment for ﬁwémagcs alrcady awarded by the jury for the d@gss wp until the date of death,
o~ \\.
.-/’/ )
If this supplemental agreemcnt is not signed and submitied to the court at™east 10 days prior to the
scheduled hearing date, this supplementai agreement will not be approved and mﬁmg wﬁl decided the

damages.

Denmb Deng;uﬂe

,,,,, Faith B’bﬂﬂhﬂVﬂ

4'”
P
- ,M" -
- -

,,,,,,

e ~Anton Donchg:v’“
M‘" e
7 ! Rmuwﬂ&mchew
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FILED

HaY 0
BY THE COURT 8 m
DAYID W. MORGAN, | 3.c.
METODI CONCHEYV and FAITH : - SUPERIOR COURT OF NEW JERSEY
DONCHEV, his wife : LAW DIVISION
. GLOUCESTER COUNTY
Plaintiff DOCKET NO. L-956-05
Civil Action
v.

R
DENNIS DESIMONE, et al. ORDE

Defendant

This matter having come before the court on Defendant DENNIS DESIMONE’s Motion
to Impose Sanctions and Awarding Defendant costs, fees and other relief;
It is on this 8th day of MAY, 2015;

ORDERED that Defendant’s request for attorney’s fees and costs is GRANTED.

Attorney’s fees and costs shall be awarded to Defendant Dennis DeSimone for any fees and costs

incurred (1) in opposing Plaintiff’s frivolous application, and (2) the imposition to file this
current motion, pursuant to R. 1:4-8 and N.J.S.A. 2A:15-59.1. Defendant shall submit a
certification of costs and fees to this Court, and to the Plaintiff, within twelve (12) days,
proceeded by 5 days to allow Plaintiff time to rebut the certification;

FURTHER, it is hereby ORDERED if Plaintiff shall be undeterred from the imposition
of this sanction, harsher sanctions and penalties shall be incurred, including a sanction that any
further pleadings filed by Plaintiff shall be accepted at the discretion of the Assignment Judge,
Georgia M. Curio, A.J.S.C;

FURTHER, it is hereby ORDERED that the Court will not impose an independent

sanction requiring Plaintiff to pay a penalty to the Court, pursuant to R. 1:4-8(d), at this juncture;

L30Ty =T

iy
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FURTHER, it is hereby ORDERED that Defendant;s request for any further submissioq
to only be accepted only if, Plaintiff submits with such a filing, a check in the amount of
$2,500.00 in anticipation of attorney’s fees for imposing such a filing is DENIED.

FURTHER, it is hereby ORDERED that Defendant’s request for Plaintiff to undergo a

mental status examination is DENIED.

=+ Ra066




Edward L. Thornton - ID #018281977

METHFESSEL & WERBEL, ESQS.
2025 Lincoln Highway, Suite 200

PO Box 3012

Edison, New Jersey 08818
(732) 248-4200

+1(732) 248-2355
mailbox@methwerb.com

Attorneys for Dennis DeSimone

Our File No. 63074 ELT

METODI DONCHEV AND FAITH
DONCHEV, HIS WIFE,

Plaintiff,
V.

DENNIS DESIMONE, AND JANE
DOE DESIMONE, DENNIS
DESIMONE'S WIFE, JOHN DOE
RESPONSIBLE PARTY,
INDIVIDUALLY, JOINTLY,
SEVERALLY, AND/OR IN THE
ALTERNATIVE,

Defendants.

' FILED _
AUG 042085

DAVID W, MORGAN, | 8.0
—_—

| SUPERIOR COURT OF NEW JERSEY

LAW DIVISION:GLOUCESTER
COUNTY

1 DOCKET NO. GLO-L-956-05

Civil Action

ORDER ENTERING JUDGMENT

THIS MATTER having been brought before the Court by the law

firm of Methfessel & Werbel, attorneys for defendant Dennis DeSimone,

for an “order entering judgment against the pro se plaintiff, Faith

Ra06
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Doncheyv, and the Court having considered the matter and for good cause

shown;

IT IS on this _]  day of I4\/< 2015;

ORDERED that judgment shall be and is hereby entered in favor of

defendant, Dennis DeSimone, and against the pro se plaintiff, Faith
Donchev, in the total amount of $1,201.50, representing the attorney’s
fees and costs incurred in opposing the pro se plaintiff's most recent
frivolous application, and the imposition to file defendant’s subsequent
motion seeking fees and costs; and it is further

ORDERED that a copy of this order be served on all counsel within

_j days of the date hereof. 72@50«3 o K‘Zﬁwfc( | B’N 4 (

/

/\ J.S.C.
( ) Opposed
()’{ Unopposed . Morgan, JS.C.

-

RaO¢
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L ... ..., From:Anonymous Page: 1/5 Date: 8/21/201510:44:02AM =~ =
/rﬂé\t 1\;}\]“‘\, N o

S (lLHn: Jen
(13 - 948~ 2355

Metodi Donchev, Faith Doncheva ( his wife), SUPERIOR COURT OF NE
....Rocitsa Donchova( His Daughter) and Anton-.... .. .ooeoe . . ... LAW DIVISION Gloucester. Countyf=J§. -
Donchev ( His son)
Plaintiffs Docket: GLO-L-956-05
V. .
Dennis DeSimone ( Homeowner), Jane Doe ORDER ‘
DeSimone ( His wifc), John Does Responsible "&
Party Jointly, Severally, and in the Alternative
Defendants ‘
THIS MATTER having come before the Court on this Ll Day of A v , 2015

and haﬁing considered the matter and for good cause shown plaintiffs motions must be granted;
This Court having consiz;KRule 4:37-2(b) and . RULE 4:46 the standards that the September 2012
Appellate Opinion in this case'has written that the trial court must follow and this Court having
congidered ﬂle'co;mplaint, facts, discovery and evidence in this case including the following:

(1) the July 29,2010 court order that re-instated plaintiffs wrongful death and Survivorship claims
y 1ule 4:37-2(b) and the plaintiffs and his doctor reports, testimony, death cert, and affidavit

Qf) the amended 2008 complaint ag t%tDefendants Dennis DeSimone in his capacity as
.\ homeowner of the property where the plaintiff fell through the homeowners detached garage
“\. Q roof on Jun 16, 2003, and against his

ife and the responsible party;

(3) WClaw 34:15-40: the plaintiff employee ‘and his descendants right‘to sue the negligent third
party, the homeowner in this case, shall not'he barred by the plaintiff employee and his
descendants right to compensation from the plaintiffs’ employer DND Inc. or DND Ine. Worker
Compensation Carrier nor shall any compensation received from his employer be a

measurement of damages,

(4) all of the pages of the construction permit including the Homeowner Certification in Lieu of
Oath where the homeowner in writing asserted to the atthorities that he assumed all
responsibility for the construction at his home, for the condition of his property prior to, during

and aftcr the work performed and signed that all construcu would be done by him in his

Ra069
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_ From: Anonymous Page: 2/5 Date: 8/21/201510:44:02 AM Y R

vened

(4) This court also considering the July 7, 2011 Jury Verdict in plamtiffs favor that unanimously
determined that the homeowner was 100% individually negligent, that the plaintiff was not
negligent at all and that determined the amount to compensate up until, the date of plaintiffs

. death to_the plaintiff Metodi Donchev. was 375,600..and 1o his wife was 150,000.-and income-
of 3995, plus cost and interest; and this court stated during trail that if the jury decided in
plaintiffs favor on the issue of negligepce, as the jury unanimously did, then plaintiffs could
make application to have the jury determined the damages after the date of death also;

(5) The Construction codes for permit NJAG, 5:23-2.14 and for re-roofing 1510.2;

(6} The Worker Compensation Law 34:15-40 &nd the Lyons V. Barrett, Costa v. Gaccione and
Ortiz, and Carmerotta v. Carmerotta case laws referred to in plaintiffs argument;

(7) The September 2012 Appellate Opinion wherd the appellate court wrote that the standard the
court must rule by, Rule 4:46, provides when there are genuine issues of material fact in dispute
then summary judgment MUST be denied; the dpinion also has written that plaintiffs will
overcome the Independent contractor exception f the recognized homeowner non delegable
duty of a homeowner for safety on his property when he hires a contractor IF THE
PLAINTIFFS SHOWED (as plaintiffs have shown) that (1) the homeowner exercised control or

(2} negligently hired or (3) the work constitoted a nyisance perse;as the plaintiffs have done;

(8) This court having considered that the Appellate Opinidn has written that the subject matter that
they consider was regarding a subject matter for Dennis\DeSimone in his capacity as President
of DND Inc., however all parties acknowledged and the tomplaint documents the defendant in
this case was Dennis DeSimone who was sued for his own individual act of negligence, in his
capacity as homeowner; the defendant was not the President of DND Inc..

This court on May 8,2015 again agreed with plaintiff argumeht, and this court having
considered the pleadings, evidence, affidavits in the record and the testimony at trial, the jury verdict
in the plaintiffs favor and the facts in this case, this court again determinds that there were genuine
issues of material fact in dispute that precluded and still preclude granting Summary Judgment to the
Homeowner of the property where the plaintiff fell through the roof,

This court again finds that the jury verdict is supported by the evidence and that\there is evidence and
legitimate inferences therefrom that could lead to a judgment in plaintiffs favor arall of plaintiffs
claims including the Plaintiffs Wrongful Death and Survivorship claims, Rule 4:37-Xb) provides

that only after the presentation of all the evidence on the parties claims may the defendant move to

dismiss-plaintiff claims: - = -

Ra070
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From: Anonymous Page: 3/5 Date: 8/21/201510:44:02 AM Y S

Rule 4:37-2(b) provides if there is evidence and legitimate inferences therefrom that could lead to a

Judgment in plaintiffs favor,as it already has done, then the court SHALL DENY involuntary dismissal

c;f-ﬁlaintiffs claims; therefore the court must te-instate all of plaintiffs claims against the homeowner.

On July 7, 2011 the jury decided unanhnOust\-'n plaintiffs favor on all of the issues they decided.

On July 29, 2010 this court found the plaintiffs dpctor was qualified to testify in this case at a 104

hearing and ordered that he would testify at trial dpd ordered that the plaintiffs wrongful death and

survivorship claims are re-instated and shall proceed to a jury trial, because there is evidence

and legitimate inferences therefrom that could lead to\ a judgment in plaintiffs favor on all of the
plaintiffs claims; the deféudant did not appeal the July §9, 2010 arder and admitied to the jury that the
plaintiff fell through his detached garagc‘ roof, sustained tpultiple injuries,infection and an abscess and
that the ultimate infection took the plaintiffs life, Based on the facts, the Iaw , Rule 4:37-2(b) and 4:46,

the discovery and evidence in this case and the unanimous Jjury verdict in plaintiffs favor;

IT IS ORDERED THAT all of the post jury trial orders are amended as follows :

IT IS ORDERED that all of plaintiffs claims including the Wringful Death and Survivorship claims

against the homeowner of the property where the plaintiff fell thrqugh the roof on June 16, 2003 and

the July 8, 2011 judgment that was entered in accordance with the July 7, 2011 jury verdict against the

Defendant, the Homeowner of 149 Breakneck Road, are re-instated, And the June 8,2011 judgment

that was entered in accordance with the July 7, 2011 jury verdict shall \be amended to include the

following words: “this judgment is against the homeowner of 149 Breakdeck Road, Sewell, NJ to
compensate for damages sustained up until the date of\plaintiffs death, that the jury

determined resulted from his fall through defendants defached garage roof on
Jung 16, 2003;™ “ the cost and interest to the date of this\order shall be added to the

judgment and shall continve to acerue until payment of the judgment.”
ITIS ORDERD THAT plaintiff claims for damages from their Wrongful Death and Survivorship
Claims, (that are separable from the damages up until the date of his death) shall proceed to a jury

trial to determine the-amount of damages after-the date of death on the - daypf-— - ---2015,
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From: Anonymous

IT IS FURTHER THAT plaintiffs motions and complaints g€ supported by the evidence , discovery

and good faith arguments that have a basis in fact and law/and are not frivolons, the plaintiffs were the

 prevailing party agamstthe homeaw:wratme Jury " :HI ﬂlereforc the defendants homeDWners motions
seeking cost and interest or any orders finding that/plaintiffs actions frivolous are hereby denied

and vacated, the court cannot find that the plaintjffs arguments or comiplaint is not supported by a good
fuith argument and cannot find that based on the pleadings, discovery and evidence in this case, the

court has not and cannot find that there is no basis in fact or law for plaintiffs claims or motions.

IT IS ORDERED THAT since this court hs found that the defendant the homeowner signed the

Homeowner Certification in Lieu of Qath $sserting to the authorities that the construction at his home
would be done by him or contractors or others under his supervision in his capacify as homeowner in
accordance with the applicable laws and/signed that he as homeowner was THE RESPONSIBLE
PARTY IN CHARGE QF THE WORK and this court has found that he did not have the proper
construction permit in writing prior to/commencing the re-roofing as required by NJAC 5;23-2.14 that
would have lead to inspections by thejqualified building inSpectbr and discovered the hazard that
caused the roof collapse and protectéd the plaintiffs from from inyury and death, therefore as the
Judges notes in the punitive damages charge 8.60 instructs, this court MUST consider awarding
punitive damages not only as a puni hment to the defendant but also to deter others from following in.
the defendants step; this court MUST considered not only the fact of not having the proper permit but
also the defendants homeowners agtions afterward including that the defendant attermnpted to conceal
the fact from the Jury and the plaintiffs, lthen after this court denied defendant motion to strike the
permit or at least the date of the pf:rrmt, and found that the construction pcnmt is one piece of evidence
that precluded granting summary /[Judgment to the homeowner, AFTER that and after the jury decided
the homeowner was 100% negligent, the defendants counsel then dzd not supply the constmctlon
pcnmt o;gome()Wne;certlﬂcaﬁojL to the Appellate Court on appeal as requlred by Rule 2:6-1 , in order

4
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his capacity as homeowner then commencing construction unlawfully withoyt'a proper permit or

complying with the code requirements fd]r re-roofing then the additional

statutory duty and responsibility he certil?ed he assumed in \Witiﬂ?

gttempting to conceal the

permit and homeowners certification from the plaintiffs, the jury, jhe court and the Appellate Court,

IT IS ORDERED that on the date of the above assigned jury tfial, this court will permit the jury to

consider Punitive Damages, not only as a junishment to the defendant but also to deter others from

following the homeowners steps of after assuming all regponsibility as a homeowner, attempting to

deny the responsibility that he certified in writing wag’his in his capacity as homeowner, then

commencing the re-roofing unlawfully withou proper permit and without complying with the

re-roofing codes that would have insured safetyfwhich is the intent of the construction codes;

then attempting to conceal the facts, the pe d the homeowners certification in lieu of oath from

the plaintiffs, the jury, the court and from the Appellate court.

THIS ORDER IS based on the the fagts in this case,\the law and case laws referred to in plaintiffs
pleadings, and is consistent with the September 2012 terlocutory Appellate Opinion in this case that
has wiitten the standard rule 4:37- é)) and rule 4:46 that the court must follow, when there are
genuine issues of material fact in dispute, as there werd in this case, regarding the negligence of the
homeowner in his individual capgeity as homeowner an{ proximate cause, then the court MUST deny
summary judgment to the homepwner and SHALL DENY involuntary dismissal of plaintiffs claims.

THIS ORDER SHALL SUPERSEED AND AMEND ALL'POST TRIAL ORDERS.

i
(J .S.(U.)/Hc'@e Judg}Dﬁvid Motgan

() Opposed ‘ RV
{ ~¥Unopposed
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RECEIVED & FILED
OCT 14 2065

PREPARED BY THE COURT SUPERIOR COURT OF R
X PART
METODI DONCHEYV and
FAITH DONCHEV -
. SUPERIOR COURT OF NEW JERSEY
Plaintiffs, :  LAW DIVISION
. GLOUCESTER COUNTY
V. . Docket No. GLO-L-956-05
CIVIL ACTION
DENNIS DESIMONE
ORDER
Defendant.

THIS MATTER having been brought before the Court by Methfessel & Werbel,
attorneys for Defendant Dennis DeSimone, on a motion seeking to enforce litigant’s
rights; Plaintiff Faith Donchev (also known as Doncheva), appearing pro se; the Court
having reviewed and considered all pleadings filed and all arguments of the parties; for

good cause shown and for the reasons more fully stated on the record on October 13,

2015;

ITISonthis /%% dayof Ochrffer— 2015

ORDERED as follows:

1. Defendant’s Motion to Enforce Litigant’s Rights is hereby granted.

2. Plaintiff Faith Donchev is enjoined from filing any future pleadings against
Defendant Dennis DeSimone, D.N. DeSimone Construction Company,
Inc., or any person or entity in any venue in the State of New Jersey
related to any and all claims arising from Metodi Donchev’s June 16, 2003

roofing accident without first submitting the pleading to the Assignment
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Judge or her designee, together with: (i) a certification that the pleading is
made in good faith, without purpose to harass; that there is evidence to
support the allegations made; that existing law supports the pleading; and
that the subject matter has not been addressed in any prior litigation; and
(i) a copy of this Order.

3. Plaintiffs pending cross-motion to reconsider the $50 sanction imposed
upon Plaintiff by Judge David W. Morgan by order dated October 20, 2014
is moot, Judge Morgan having vacated the sanction by order dated
December 5, 2014.

4. Any and all other cross-motions filed by Plaintiff (identified by Plaintiff as
“Motion 1 — Motion to Enforce Plaintiff's Rights... For Reconsideration and
Opposition to Defendant’s Motions” and “Motion 2 — Motion for Judgment”)
are dismissed and/or denied. This Order constitutes a final and dispositive
ruling on Plaintiff’'s pending cross-motions filed on September 8, 2015.

A copy of this Order shall be served upon all interested parties immediately.

HON. GEORGIA M. CURIO, A.J.S.C.
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Metodi Donchev, Faith Doncheva

(his wife),Anton Donchev( his son)
and Rocitsa Doncheva( his daughter)
Plaintiffs

V.

Dennis DeSimone,Jane Doe DeSimone
( his wife),John Doe Responsible Party
Jointly, Severally and in the Alternative

RECEIVED & FILED

OCT 14 2015

SUPERIOR COURT OF Ny
GLO. COUNTY CIVIL PART

SUPERIOR COURT OF NEW JERSEY
Law Division Gloucester County
Docket No.: GLO-L 956-05

JUDGMENT
In Plaintiffs favor against Defendants

THIS MATTER having come before the court on this /'3 = day of (JCh A 3015

spd the court having considered the plaintiffs motion, the pleadings, evidence in the record, the 4
constivction permit and homeowner Certification and Lieu Oath, the July 7, 2011 jury yefdict in
plaintiffs favQr against the homeowner, the July 29,2010 court order that the defpridant did not appeal.
This court finds theg the plaintiffs Employer DND incorporated and the Président of DND Inc. are

not defendants in this csg,therefore summary judgment cannot bggranted or denied to DND Inc.

or to Dennis DeSimone in hiS\¢apacity as President of DN nc..

This court further finds that the defdgdants in this cgs€ were the homeowners of 149 Breakneck Road,
Sewell where the plaintiff fell through théig detached garage roof on June 16,2003 and a Worker
Compensation Bar is not applicable to e homepwners in this case.

This court further finds that on Jdly 29, 2010 the c§ ¢ found that the plaintiffs doctor was qualified to
testify in this case and ogdéred that he would testify at trialand ordered that by rule 4:37-2(b) the court
could not dismiss pfaintiffs Wrongful Death and Survivorship chms against the homeowner because
there is evidefice and legitimate inferences therefrom that could sustaiha judgment in plaintiff favor on
all of pfaintiffs claims against the homeowner including plaintiffs WrongfuNQeath and Survivorship

olaims and the defendant did not appeal the July 29, 2010 order.

1 0&&?
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his court finds that the plaintiffs employer was DND Inc. and the plaintiffs filed this complaint
again the homeowners under the Worker Compensation Act 34:15-40.
This court Yqds that prior to the jury trial on July 7, 2011 the trial court found and this courtill finds
that there were denuine issues of material fact that preclude granting summary judgment'to the
homeowner and on J\y 7, 2011 the jury decided unanimously in plaintiffs favor that the
homeowner was individuXlly negligent, that the homeowners negligence was £00% the proximate
cause of damages to the plain§ff, that the plaintiff was not negligent at al}/ the jury determined the
amount of damages up until the de of his death and the amount of gdmages after the date of his death,
that there is a basis for, remain to be dgcided by a jury as the plajrtiffs demanded.
This Court finds that on June 8, 2011 this\court entered the jpdgment in accordance with the amount
that the jury determined in favor of the plainNffs Metodi Donchev and Faith Doncheva against the
homeowner Dennis DeSimone with cost and inf&resty'the cost and interest remain to be calculated.
This court found after trial on September 6, 2011/b¥t the jury verdict against the homeowner did
not shock the conscience of the court and the Court foukd that it is supported by the evidence.
This court finds that the court does not hg¥e authority to gxant summary judgment to the homeowner
because there were genuine issues of piaterial fact that preclided summary judgment to the homeowner
This court finds that the court doeg'not have the authority to vadgte the jury verdict against the
homeowner, it is supported byAhe evidence. There was evidence il\this case that the homeowner did
exercise control of the congfruction at his home and did have a duty olcare to the plaintiff that he
asserted was his in his gapacity as homeowner that he signed to in the Hymeowner Certification in Lieu
of Oath that was payf of the construction permit and testified to at trial..

This court fids that the 2012 Appellate Opinion was not based on the entifg record in this case, was
not supported by the facts and evidence that were discovered and the opinion wag written as though the
defendanf in this case was Dennis DeSimone in his capacity as President of DND In¢, but the Dennis
DeSifione was not sued in his capacity as President, therefore the opinion for the PresNjent of DND

ic. is irrelevant and does not affect the jury verdict against the homeowner in this case.

4
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For the good cause shown it is ordered as follows:

S ORDERED THAT the court does not have jurisdiction in this case to decided any matje
regaxding Dennis DeSimone in his capacity as President of DND Inc. or any matter concgrhing
DND Ih. because they are not defendants in this case.

IT IS ORDERED THAT this court does not have authority to vacate the July 7, 011 jury verdict against
the homeowneNhat the court found on September 6, 2011 and again in this grder finds is supported by
the evidence, thersfore the June 8, 2011judgment is in full force and effect dnd shall be amended by the
clerk of the court t\nclude cost and interest to date and to include the Wording that the judgment is
against Dennis DeSimwge in his capacity as Homeowner, for the damages up until the date of plaintiffs
death sustained as a resul of his fall through the detached garage rg0f at 149 Breakneck Road Sewell
New Jersey on June 16, 2003.

IT IS ORDERED that by rule 4:37-2(b) the court does not jfave authority to dismiss any of the plaintiffs
claims against the homeowner and'\plaintiffs are entitled 36 a jury trial and verdict on all of the six count
of their complaint because the court lqund on July 29,2010 that there is evidence and legitimate
inferences therefrom that could lead to'y judgment jo plaintiffs favor on all of their claims against the
homeowner and the defendant never appsaled thaf order, then on July 7, 2011 the jury decided
unanimously in plaintiffs favor on all the gdgujde issues of material fact they decided on July 7, 2011.
The jury found (1) that the homeowner Denpl§ DeSimone was individually negligent, (2) that his
negligence was 100% the proximate causc/f th plaintiffs fall and damages, (3) that the plaintiff was
not negligent and (3) the jury determined the amoynt of damages up until the date of plaintiffs death ,
of 375,600. to Metodi Donchev, 150,800 to his wifg Faith Doncheva 5995. for income loss, the cost and
interest to date remain to be calculapéd and added to the judgment.

IT IS ORDERED that a date spécific for trial shall be assigned to determine the amount of damages for
after the date of plaintiff's degth under the Wrongful Death 3pd Survivorship Acts and plaintiffs doctors
who was qualified to testify at the104 hearing and did appear \g person to testify on June S and 6, 2011
shall testify on the trial géte set or his de bene esse video shall B¢ viewed by the jury.

IT IS ORDERED that the clerk of the court shall add cost and interdgt to date of this order to the

July 7, 2011 jury ykrdict for the damages up until the date of the plaiftjffs death and interest shall
continue to accgde at the legal rate permitted by the rules of the court orgtatute uatil the date of payment
to the plaintiffS and payment of the judgment to the plaintiffs shall be madg within 30 days of this order.

IT IS OBDERED that the court found on May 8, 2015 that plaintiffs argumentg are made in good faith
and thi§ court finds that the plaintiffs good faith argument warrants reversal and dr modification of post
tria)Orders of this court, therefore the court must vacate any order for sanctions against the plaintiff or
idding plaintiff actions or filings are frivolous,

%A’/Px T bwr &0 D D - s

( SCAY) Judge Curio

() opposed
( ) unopposed
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RECEIVED & FILED

acT 14 205

SUPERIOR COURT OF NJ
v GLO. COUNTY CIVIL PART
Metodi Donchev, Faith Doncheva ( his wife), SUPERIOR COURT OF NEW JERSEY
Rocitsa Doncheva( His Daughter) and Anton LAW DIVISION Gloucester County
Donchev ( His son)
Plaintiffs Docket: GLO-L-956-05
V.
Dennis DeSimone ( Homeowner), Jane Doe ORDER

DeSimone ( His wife), John Does Responsible
Party Jointly, Severally, and in the Alternative
Defendants

THIS MATTER having come before the Court on this 13% Day of Octrten , 2015

;=

kjs Court having considered Rule 4:37-2(b) and RULE 4:46 the standards that the Septembgr2012

and having considered the matter and for good cause shown pleintiffs-metions-saust-be-grant

Appellads Opinion in this case has written that the trial court must follow and this CouggHfaving
considered the\qomplaint, facts, discovery and evidence in this case including th€ following:

(1) the July 29,2Q10 court order that re-instated plaintiffs wrongful dedth and Survivorship claims
by rule 4:37-2(W) and the plaintiffs and his doctor reports, tesgiffiony, death cert. and affidavit

(2) the amended 2008 coxgplaint against Defendants Dennjg’DeSimone in his capacity as
homeowner of the prop¥ty where the plaintiff fell thfough the homeowners detached garage
roof on Jun 16, 2003, and against his wife and thp/fesponsible party;

(3) WC law 34:15-40: the plaintift Sployee g#d his descendants right to sue the negligent third
party, the homeowner in this case, shall #0t be barred by the plaintiff employee and his
descendants right to compensation fi¢n the plaintiffs' employer DND Inc. or DND Inc. Worker
Compensation Carrier nor shall any” colmpensation received from his employer be a
measurement of damages,

(4) all of the pages of the congtfuction permit includiqg the Homeowner Certification in Lieu of
Oath where the homeowier in writing asserted to the authorities that he assumed all
responsibility for the gonstruction at his home, for the dqndition of his property prior to, during
and afier the work gerformed and signed that all constructiqn would be done by him in his
capacity as homgOwner or by contractors or others under his Wypervision in his capacity as
homeowner, jif accordance with all applicable laws, thereby in Mg capacity as homeowner he
acted as the'General Contractor even though he claimed he hired DND Inc. as a contractor there
was no gvidence that DND Inc. acted independently or was the respondible party in charge of
the work or for safety on the premises, the homeowner signed that he in his capacity as
hgheowner was the responsible party in charge of the work in his capacity aSN\gomeowner.

o
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(4) This court also considering the July 7, 2011 Jury Verdict in plaintiffs favor that unanimously
determined that the homeowner was 100% individually negligent, that the plaintiff was not
qegligent at all and that determined the amount to compensate up until, the date of plaintiffs
dxath to the plaintiff Metodi Donchev was 375,600. and to his wife was 150,000. and fncome
of 3995. plus cost and interest; and this court stated during trail that if the jury decidéd in
plainN{fs favor on the issue of negligence, as the jury unanimously did, then plain#iffs could
make application to have the jury determined the damages after the date of deatH also;

(5) The Construsgion codes for permit NJAC 5:23-2.14 and for re-roofing 1510/2;

(6) The Worker Comyensation Law 34:15-40 and the Lyons V. Barrett, Coéta v. Gaccione and
Ortiz, and Carmero¥{a v. Carmerotta case laws referred to in plaintiffé argument;

(7) The September 2012 Appellate Opinion where the appellate courf wrote that the standard the
court must rule by, Rule 946, provides when there are genuing’issues of material fact in dispute
then summary judgment MUST be denied; the opinion also Has written that plaintiffs will
overcome the Independent coNNractor exception to the recggnized homeowner non delegable
duty of a homeowner for safety’\Qn his property when he hires a contractor IF THE
PLAINTIFFS SHOWED (as plaintiffs have shown) thét (1) the homeowner exercised control or
(2) negligently hired or (3) the worRconstituted a phiisance perse;as the plaintiffs have done;

(8) This court having considered that the Apgellatg’Opinion has written that the subject matter that
they consider was regarding a subject matdeg/for Dennis DeSimone in his capacity as President
of DND Inc., however all parties acknowlgded and the complaint documents the defendant in
this case was Dennis DeSimone who wg€ suedXor his own individual act of negligence, in his
capacity as homeowner; the defendani/was not th¢ President of DND Inc..

This court on May 8,2015 again agreed with plaintifi\argument, and this court having
considered the pleadings, evidence, gffidavits in the record and Me testimony at trial, the jury verdict
in the plaintiffs favor and the fact§ in this case, this court again detelnines that there were genuine
issues of material fact in digpute that precluded and still preclude grantiyg Summary Judgment to the
Homeowner of the propgity where the plaintiff fell through the roof.

This court again fipds that the jury verdict is supported by the evidence and tha\there is evidence and
legitimate infepénces therefrom that could lead to a judgment in plaintiffs favor on all of plaintiffs
claims incjdding the Plaintiffs Wrongful Death and Survivorship claims. Rule 4:37-2(b)\provides ;

that opy after the presentation of all the evidence on the parties claims may the defendant mQve to

2 4

d¥miss plaintiff claims.
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Rule 4:37-2(b) provides if there is evidence and legitimate inferences therefrom that could lead to a
judgment in plaintiffs favor,as it already has done, then the court SHALL DENY involuntary dispfissal
of plaintiffs claims; therefore the court must re-instate all of plaintiffs claims against the hopfeowner.
On July 7, 20! the jury decided unanimously in plaintiffs favor on all of the issves they decided.
On July 29, 2010 Wis court found the plaintiffs doctor was qualified to testify in fHis case at a 104
hearing and ordered thi{ he would testify at trial and ordered that the plaintjffs wrongful death and
survivorship claims are re-ngtated and shall proceed to a jury trial, becafise there is evidence
and legitimate inferences therefdqm that could lead to a judgmeny/in plaintiffs favor on all of the
plaintiffs claims; the defendant did n% appeal the July 29, 20)0 order and admitted to the jury that the .
plaintiff fell through his detached garage ¥of, sustained pfultiple injuries,infection and an abscess and
that the ultimate infection took the plaintiffs 1ie. Bagéd on the facts, the law , Rule 4:37-2(b) and 4:46,
the discovery and evidence in this case and the yfdgimous jury verdict in plaintiffs favor;

% IT IS ORDERED THAT all of the post jury trial ordexs are amended as follows :

IT IS ORDERED that all of plaintiffs ¢laims including thé\Wrongful Death and Survivorship claims

‘ against the homeowner of the property where the plaintiff fell thxough the roof on June 16, 2003 and
the July 8, 2011 judgment that yfas entered in accordance with the Iy 7, 2011 jury verdict against the
Defendant, the Homeowney'of 149 Breakneck Road, are re-instated, and\the June 8, 2011 judgment
that was entered in accgrdance with the July 7, 2011 jury verdict shall be adsended to include the
following words: “ghis judgment is against the homeowﬁer of 149 Breakneck Road, Sewell, NJ to

compensate for damages sustained up until the date of plaintiffS\death, that the jury
determined resulted from his fall through defendants detached garage roof on
Tune 16, 2003;” “ the cost and interest to the date of this order shall\oe added to the
judgment and shall continue to accrue until payment of the judgmentX

IT IS OKDERD THAT plaintiff claims for damages from their Wrongful Death and SurWyvorship
Claigfs, (that are separable from the damages up until the date of his death) shall proceed to a j»

#l to determine the amount of damages after the date of death on the day of 2015




\IT IS FURTHER THAT plaintiffs motions and complaints are supported by the evidence , discoye
an¥ good faith arguments that have a basis in fact and law and are not frivolous, the plaintiffg'were the
prevaiNng party against the homeowner at the jury trial, therefore the defendants homegfvners motions
seeking cdgt and interest or any orders finding that plaintiffs actions frivolous are Mereby denied

and vacated; ti§ court cannot find that the plaintiffs arguments or complaint igiot supported by a good
faith argument and\¢annot find that based on the pleadings, discovery and’evidence in this case, the
court has not and cannd{ find that there is no basis in fact or law for plaintiffs claims or motions.

IT ‘IS ORDERED THAT \jnce this court has found that the defendant the homeowner signed the
Homeowner Certification in Lixy of Oath asserting to the aythorities that the construction at his home
would be done by him or contractos or others under higsupervision in his capacity as homeowner in
accordance with the applicable laws and\signed thgt he as homeowner was THE RESPONSIBLE
PARTY IN CHARGE OF THE WORK and thjs £ourt has found that he did not have the proper
construction permit in writing prior to copfmen¥ing the re-roofing as required by NJAC 5:23-2.14 that
would have lead to inspections by the gualified buil®dng inspector and discovered the hazard that
caused the roof collapse and protgtted the plaintiffs frodg from injury and death, therefore as the
Judges notes in the punitive dgfhages charge 8.60 instructs, this court MUST consider awarding
punitive damages not only As a punishment to the defendant but X|so to deter others from following in
the defendants step; thjé court MUST considered not only the fact oNpot having the proper permit but
also the defendantsiomeowners actions afterward including that the deféxdant attempted to conceal
the fact from th¢ jury and the plaintiffs, then after this court denied defendant¥gotion to strike the
permit or atfeast the date of the permit, and found that the construction permit is ype piece of evidence
that pregfuded granting summary judgment to the homeowner, AFTER that and after'the jury decided
the fomeowner was 100% negligent, the defendants counsel then did not supply the constiction

fermit or homeowner certification to the Appellate Court on appeal as required by Rule 2:6-1\in order

1
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fog_ a fair and just appellate opinion to be made; therefore due to the act of assuming all responsibility in
his capsgity as homeowner then commencing construction unlawfully without a proper permit o
complying With the code requirements for re-roofing then the additional acts of attempting A0 deny the
statutory duty and degponsibility he certified he assumed in writing and attempting je’conceal the
permit and homeowners oegtification from the plaintiffs, the jury, the court apd the Appellate Court,

IT IS ORDERED that on the dgte of the above assigned jury trial, thi€ court will permit the jury to
consider Punitive Damages, not onl\gs a punishment to the deféndant but also to deter others from
following the homeowners steps of after adguming all resplonsibility as a homeowner, attempting to
deny the responsibility that he certified in writing wés his in his capacity as homeowner, then
commencing the re-roofing unlawfully withguf the pdper permit and without complying with the
re-roofing codes that would have insurpgd safety which is the intent of the construction codes;

then attempting to conceal the faefs, the permit and the homeowgers certification in lieu of oath from
the plaintiffs, the jury, the cofirt and from the Appellate court.

THIS ORDER IS baSed on the the facts in this case, the law and case laws rdferred to in plaintiffs
pleadings, and is Zonsistent with the September 2012 Interlocutory Appellate Opinion in this case that
has written the/tandard rule 4:37-2(b) and rule 4:46 that the court must follow, When there are
genuine isspés of material fact in dispute, as there were in this case, regarding the fegligence of the
homeowpér in his individual capacity as homeowner and proximate cause, then the congt MUST deny

nmyfy judgment to the homeowner and SHALL DENY involuntary dismissal of plaitkjffs claims. .
S ORDER SHALL SUPERSEED AND AMEND ALL POST TRIAL ORDERS.
jiaﬁémLzyL;/hoﬁdkcn Dew.e f _
L p. [
(=S-C)-Honerable-Judge-David-Morgan—.

( /) Opposed

was sabmied art’j‘«mﬂy
o Rug. 2l Zois to e

Dqned - was wnapeose
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NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION
This opinion shall not "constitute precedent or be binding upon any court."

Although it is posted on the internet, this opinion is binding only on the
parties in the case and its use in other cases is limited. R.1:36-3.

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-1565-15T1

METODI DONCHEV and

FAITH DONCHEV,
Plaintiffs-Appellants,

V.

DENNIS DESIMONE,

Defendant-Respondent.

Argued June 7, 2017 — Decided July 5, 2017
Before Judges Simonelli and Carroll.

On appeal from the Superior Court of New
Jersey, Law Division, Gloucester County,
Docket No. L-0956-05.

Faith Donchev, appellant, argued the cause pro
se.

Amanda J. Sawyer argued the cause for
respondent (Methfessel & Werbel, attorneys;
Edward L. Thornton, of counsel and on the
brief; Ms. Sawyer, on the brief).

PER CURIAM

Plaintiff Faith Donchev appeals from numerous Law Division

orders and a judgment that were entered after our decision in
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Donchev v. DeSimone, No. A-0395-11 (App. Div. Sept. 24, 2012),

certif. denied, 213 N.J. 534 (2013). For the following reasons,

we affirm.

We are constrained to recite the tortured procedural history
of this matter in order to place this appeal in perspective. This
litigation arose from injuries plaintiff's husband, Metodi Donchev
(Donchev),! sustained on June 16, 2003. Donchev was employed by
D.N. DeSimone Construction Company, Inc. (DND) at the time of his
injury. Defendant was president of DND, and hired the company to
complete several projects at his home, including garage roof
repairs. Donchev was injured when he fell through the garage
roof. He filed a claim petition with the Division of Worker's
Compensation (Division) seeking benefits for his injuries.

Donchev and plaintiff also filed a complaint against
defendant individually, asserting landowner liability. Donchev
subsequently died from causes that were in dispute. Thereafter,
the complaint was amended to substitute his estate as a plaintiff
and assert a wrongful death claim, which the trial court eventually

dismissed. In addition, the estate filed a dependency claim

! Donchev is deceased. After his death, plaintiff amended the

complaint to substitute his estate as a plaintiff and assert a
wrongful death claim, which the court dismissed.
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petition with the Division. The Division approved a settlement
between DND and the estate.

Defendant filed two motions for summary judgment. In the
first motion he argued there was no landowner liability, and in
the second motion he argued that the New Jersey Workers'
Compensation Law (WCL), N.J.S.A. 34:15-70 to -146, barred
plaintiffs' claims. The trial court denied both motions and the
matter proceeded to a jury trial. The court entered judgment
against defendant after the jury rendered a verdict in plaintiffs’
favor.

Plaintiff filed a post-trial motion to reinstate the wrongful
death claim, and defendant filed a cross-motion for remittitur or,
in the alternative, a new trial. The court denied all motions.
Defendant then appealed from the two orders denying summary
judgment, the final judgment, and the order denying his post-trial
cross-motion. Plaintiff did not cross-appeal.

In Donchev, we reversed the jury award, finding that the

court improperly denied summary Jjudgment to defendant. Donchev,
supra (slip op. at 9-12). We held that defendant was entitled to

summary Jjudgment as a matter of law because as a landowner, he
neither owed nor breached a duty of care to Donchev, and as an

employer, he was immune from suit pursuant to the WCL. Id. (slip
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op. at 10). The trial court subsequently vacated the judgment
against defendant.

Thereafter, beginning in October 2013, plaintiff embarked on
an unrelenting campaign in the trial court to reinstate the jury
verdict and all claims and for a trial on the wrongful death
claim.? Plaintiff filed numerous motions seeking to re-litigate
the matter on the basis that our prior opinion only applied to
defendant as president of DND and defendant was liable as the
homeowner.

The court denied all of plaintiff's motions. 1In particular,
in a July 26, 2014 order, the court denied plaintiff's motion to
reinstate the wrongful death claim and judgment and for a jury
trial. The order warned plaintiff that "any refiling of a similar
motion will be considered for possible sanctions and/or submission
to . . . determine if future motions should be subject to review
and [possible] rejection." In an October 20, 2014 order, the
court denied plaintiff's motion to enter judgment and for
reconsideration of a prior order; imposed a $50 sanction; and
notified plaintiff that any further frivolous motions "shall lead

to further, harsher sanctions, including monetary sanctions and

2 Plaintiff also made several unsuccessful applications with this

court and our Supreme Court.
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[pllainitiff to file any further pleadings at the discretion of
the Assignment Judge, Georgia M. Curio."’

Undeterred by these orders, and ignoring defense counsel's
repeated warnings that sanctions would be sought pursuant to Rule
1:4-8, plaintiff continued filing motions raising the same
arguments. In a May 8, 2015 order, the court granted defendant's
motion for counsel fees and costs, ordered defense counsel to
submit a certification of services, permitted plaintiff to rebut
the certification, and reiterated the warnings set forth in the
October 20, 2014 order. Defense counsel submitted a certification
of services, and plaintiff responded with yet more motions. On
August 4, 2015, the court entered a judgment against plaintiff in
the amount of $1,201.50 for defendant's attorney's fees and costs
in opposing her most recent "frivolous application."”

Defendant subsequently filed a motion to enforce litigant's
rights, seeking an order prohibiting the clerk from accepting any
further applications from plaintiff and to close the docket.
Defendant also sought an award of attorney's fees and costs.
Plaintiff filed a cross-motion to reinstate all claims, which the

court denied in an August 21, 2015 order. Plaintiff filed a motion

> The court subsequently vacated the $50 sanction.
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for reconsideration of the August 4, 2015 judgment and the August

21, 2015 order.

detailed procedural hisotry and found as follows,

part:

This history and procedural path that
this matter has taken demonstrates that there
has been a constant attempt to re[-]litigate
issues that have previously been litigated to
a conclusion.

It's clear that the plaintiff disagrees
with the legal conclusions of the Appellate
Division by which the [t]rial [c]ourt is
bound. However, to simply insist repeatedly
that those issues be revisited is
inappropriate and can't be allowed to go on
forever.

Plaintiff in arguing has expressed and
articulated a number of legal principles and
concepts, but they're being discussed in a
vacuum without any appropriate application of
those concepts and principles to the legal
issues at hand in this case.

Throughout the procedural history of
this, we have [m]otions to [r]econsider prior
[o]rders. We have [m]otions to reinstate the
[jJury verdict. we have [m]otions to [v]acate
Appellate [o]rders. We have [m]otions seeking
to affirm the [t]rial |[c]ourt's original
denial of the [s]ummary [j]udgment [m]otions.
We have [m]otions for [n]ew [t]rial.

Indeed, plaintiff's response to
[defendant's motion to enforce 1litigant's
rights] is indicative of all of the prior

In an October 13, 2015 oral opinion, Judge Curio gave a

in pertinent

A-1565-15T1

Ra089



history, because what has been submitted by
plaintiff in response to this [m]otion . . .
is more of the same . . . all again seeking
to re[-]litigate the issues that had
previously been before the [c]ourt. Litigated
to the point of a [r]Juling by the Appellate
Division and Supreme Court having denied the
[pletition for [clertification and indeed even
further subsequent motions before the Supreme
Court.

There's no further litigation beyond the
Appellate Division and the Supreme Court. The
matters have been fully and finally
adjudicated, and no effort, no degree of
repetition can change that fact.

The case law allows the rare relief of
enjoining a litigant's ability to file
pleadings with the [c]ourt without review by

the Assignment Judge. And I am satisfied
given the procedural history that 1I've
attempted to outline . . . that the

circumstances presented here warrant the sort
of rare relief that's being requested.

First and foremost, the use of pleading
to attempt to bring the issues to the [c]ourt
again and again after they've been concluded
renders those continuing efforts +to Dbe
frivolous. And the [c]ourt has the authority,
as the [c]ourt in Parish [v. Parish, 412 N.J.
Super. 39 (App. Div. 2010)] said, "Courts have
the inherent authority, if not the obligation,
to control the filing of frivolous motions and
to curtail harassing and vexatious
litigation."

[Plaintiff's] persistent attempt to
revisit over and over issues that have been
fully and finally adjudicated is frivolous,
is harassing, 1is vexatious and serves no
purpose. It is a detriment to the court

A-1565-15T1

Ra090



system, and it 1is a continuing hardship
visited upon the defendant who must answer,
respond and address issues which have already
been fully adjudicated.

[Tlhe Court Rules simply do not allow
incessant repetition until you get the answer
that you want. It's simply not contemplated
in the Rules. It is an abuse of the Rules and
the process.
The judge entered two orders on October 14, 2015: (1) granting
defendant's motion to enforce 1litigant's rights and enjoining
plaintiff from filing any future pleadings without first
submitting it to the Assignment Judge or her designee; and (2)
denying plaintiff's cross-motion. This appeal followed.

For what we can discern from plaintiff's rambling merits
brief, she reiterates the arguments made before the trial court
and also argues that the court erred in imposing sanctions. We
have considered these arguments in 1light of the record and
applicable 1legal principles and conclude they are without
sufficient merit to warrant discussion in a written opinion. R.
2:11-3(e)(1)(E). We affirm substantially for the reasons Judge

Curio expressed in her comprehensive oral opinion.

Affirmed.

| hereby certify that the foregoing
is a true copy of the original on
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