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General Docket

United States Court of Appeals
for the First Circuit

Court of Appeals Docket #: 15-2364 Docketed:
11/19/2015

Nature of Suit: 3710 Fair Labor Standards Act Termed:
05/12/2017

Oliveira v. New Prime, Inc.
Appeal From: District of Massachusetts, Boston
Fee Status: filing fee paid

Case Type Information:
1) civil
2) private
3) labor (not NLRB)

Originating Court Information:

District: 0101-1 : 1:15-cv-10603-PBS Lead: 1:15-cv-
10603-PBS

Court Reporter: Lee Alice Marzilli

Ordering Judge: Patti B. Saris, U.S. District Judge
Date Filed: 03/04/2015

Date Order/Judgment: Date Order/Judgment EOD:

10/27/2015 10/27/2015
Date NOA Filed: Date Rec’d COA:
11/12/2015 11/13/2015

Prior Cases:
None

Current Cases:
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None

DOMINIC OLIVEIRA, on his behalf and on behalf of
all others similarly situated

Plaintiff - Appellee
V.

NEW PRIME, INC.
Defendant - Appellant
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11/19/2015

11/23/2015

11/23/2015

11/23/2015

40 pg,
357.7 KB

1 pg,
51.05 KB

2 pg,
93.42 KB

2 pg,
108.73

CIVIL CASE docketed. No-
tice of appeal (doc. #62)
filed by Appellant New
Prime, Inc.. Docketing
Statement due 12/03/2015.
Transcript Report/Order
form due 12/03/2015. Ap-
pearance form due
12/03/2015. [15-2364] (CP)
[Entered: 11/19/2015 12:51
PM]

NOTICE of appearance on
behalf of Appellant New
Prime, Inc. filed by Attor-
ney William E. Quirk. Cer-
tificate of service dated
11/23/2015. [15-2364]
(WEQ) [Entered:
11/23/2015 03:02 PM]

NOTICE of appearance on
behalf of Appellant New
Prime, Inc. filed by Attor-
ney Robert J. Hingula. Cer-
tificate of service dated
11/23/2015. [15-2364]
(RJH) [Entered: 11/23/2015
04:14 PM]

TRANSCRIPT report/order
form filed by Appellant
New Prime, Inc. indicating
transcripts are not neces-
sary for this appeal. Certif-
icate of service dated
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11/23/2015

11/23/2015

12/02/2015

12/03/2015

12/03/2015

4 pg,
164.11

1 pg,
61.58 KB

31 pg,
188.64

1 pg,
29.82 KB

1 pg,
29.82 KB

11/23/2015. [15-2364]
(RJH) [Entered: 11/23/2015
04:25 PM]

DOCKETING statement
filed by Appellant New
Prime, Inc.. Certificate of
service dated 11/23/2015.
[15-2364] (RJH) [Entered:
11/23/2015 04:29 PM]

NOTICE of appearance on
behalf of Appellant New
Prime, Inc. filed by Attor-
ney James C. Sullivan. [15-
2364] JCS) [Entered:
11/23/2015 05:46 PM]

ELECTRONIC
SUPPLEMENTAL record
filed consisting of district
court docket entry nos. 63,
64, 65, 69, 70 (order grant-
ing motion for stay). [15-
2364] (CP) [Entered:
12/02/2015 10:27 AM]

NOTICE of appearance on
behalf of Appellee Dominic
Oliveira filed by Attorney
Hillary Schwab. Certificate
of service dated 12/03/2015.
[15-2364] (HAS) [Entered:
12/03/2015 09:50 AM]

NOTICE of appearance on
behalf of Appellee Dominic
Oliveira filed by Attorney
Brant Casavant. Certificate
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12/07/2015

12/14/2015

12/18/2015

1 pg,
275.08

KB

4 pg,
10.51 KB

2 pg,
65.76 KB

of service dated 12/03/2015.
[15-2364] (BC) [Entered:
12/03/2015 09:52 AM]

Mail returned as undeliv-
erable to Attorney Jill M.
Borgonzi for Appellants
New Prime, Inc. and New
Prime, Inc. Copy of Novem-
ber 19, 2015 case opening
notice. Forwarded to Polsi-
nelli, PC, 900 W 48th Place,
Suite 900, Kansas City, MO
64112. [15-2364] (CP) [En-
tered: 12/07/2015 10:19
AM]

STATEMENT of the issues
filed by Appellant New
Prime, Inc.. Certificate of
service dated 12/14/2015.
[15-2364] (RJH) [Entered:
12/14/2015 09:44 AM]

NOTICE issued. After
01/04/2016, the following
attorneys will no longer re-
ceive notice of court issued
documents in this case un-
less they register for an ap-
pellate ECF account: dJill
M. Borgonzi for New Prime,
Inc., Judith A. Leggett for
New Prime, Inc. and An-
drew Schmidt for Dominic
Oliveira. [15-2364] (CP)
[Entered: 12/18/2015 04:18
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12/30/2015

12/30/2015

01/13/2016

8 pg,
247.21

KB

2 pg,
48.38 KB

3 pg, 8.64
KB

PM]

BRIEFING schedule set.
Brief due 02/08/2016 for
appellant New Prime, Inc..
Appendix due 02/08/2016
for appellant New Prime,
Inc.. Pursuant to F.R.A.P.
31(a), appellee’s brief will
be due 30 days following
service of appellant’s brief
and appellant’s reply brief
will be due 14 days follow-
ing service of appellee’s
brief. [15-2364] (CP) [En-
tered: 12/30/2015 01:06
PM]

NOTICE of appearance on
behalf of Appellant New
Prime, Inc. filed by Attor-
ney Judith A. Leggett. Cer-
tificate of service dated
12/30/2015. [15-2364] (JAL)
[Entered: 12/30/2015 02:22
PM]

UNOPPOSED MOTION to
extend time to file brief
filed by Appellant New
Prime, Inc.. Certificate of
service dated 01/13/2016.
[15-2364]. CLERK’S NOTE.:
Docket entry was edited to
modify the docket text.
(RJH) [Entered: 01/13/2016
12:08 PM]
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01/13/2016

01/13/2016

02/01/2016

03/09/2016

03/09/2016

2 pg, 6.07
KB

1 pg, 6.45

1 pg,
75.49 KB

2 pg, 6.32

63 pg,
166.27

CORPORATE disclosure
statement filed by Appel-
lant New Prime, Inc.. Cer-
tificate of service dated
01/13/2016. [15-2364]
(RJH) [Entered: 01/13/2016
12:09 PM]

ORDER granting motion to
extend time to file brief and
appendix filed by Appellant
New Prime, Inc. Brief and
appendix due 03/09/2016
for appellant New Prime,
Inc. [15-2364] (CP) [En-
tered: 01/13/2016 12:36
PM]

NOTICE of appearance on
behalf of Appellee Dominic
Oliveira filed by Attorney
Andrew Schmidt. [15-2364]
(AAS) [Entered: 02/01/2016
12:12 PM]

NOTICE issued. The fol-
lowing attorney has failed
to register for an appellate
ECF account and will no
longer receive notice of
court issued documents in
this case: Jill M. Borgonzi
for New Prime, Inc.. [15-
2364] (CP) [Entered:
03/09/2016 03:57 PM]

BRIEF tendered by Appel-
lant New Prime, Inc.. Cer-
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03/10/2016

03/10/2016

03/10/2016

03/11/2016

65 pg,
335.05

KB

1 pg,
21.96 KB

tificate of service dated
03/09/2016. [15-2364]
(RJH) [Entered: 03/09/2016
04:02 PM]

APPELLANT’S BRIEF
filed by Appellant New
Prime, Inc.. Certificate of
service dated 03/09/2016.
Brief due 04/11/2016 for
APPELLEE Dominic
Oliveira. Nine paper copies
identical to that of the elec-
tronically filed brief must
be submitted so that they
are received by the court on
or before 03/17/2016. [15-
2364] (KC) [Entered:
03/10/2016 10:29 AM]

CORPORATE disclosure
statement filed by Appel-
lant New Prime, Inc.. Cer-
tificate of service dated
03/09/2016. [15-2364] (KC)
[Entered: 03/10/2016 10:30
AM]

APPENDIX filed by Appel-
lant New Prime, Inc..
Number of volumes: 1.
Number of copies: 5. Certif-
icate of service dated
03/09/2016. [15-2364] (KC)
[Entered: 03/10/2016 02:57
PM]

NINE (9) paper copies of
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03/14/2016

03/17/2016

06/08/2016

06/10/2016

3 pg,
73.44 KB

1 pg, 4.73
KB

2 pg,
20.36 KB

78 pg,

appellant/petitioner  brief
[56983455-2] submitted by
Appellant New Prime, Inc..
[15-2364] (CC) [Entered:
03/11/2016 12:32 PM]

ASSENTED TO MOTION
to extend time to file brief
filed by Appellee Dominic
Oliveira. [15-2364].
CLERK'S NOTE: Docket
entry was edited to modify
the docket text. (AAS) [En-
tered: 03/14/2016 02:16
PM]

ORDER granting motion to
extend time to file brief
filed by Appellee Dominic
Oliveira. Brief due
06/10/2016 for appellee
Dominic Oliveira. We are
disinclined to grant a re-
quest for further enlarge-
ment of this deadline. [15-
2364] (CP) [Entered:
03/17/2016 01:44 PM]

NOTICE of appearance on
behalf of Appellee Dominic
Oliveira filed by Attorney
Jennifer D. Bennett. Certif-
icate of service dated
06/08/2016. [15-2364] (JB)
[Entered: 06/08/2016 03:13
PM]

BRIEF tendered by Appel-
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2.02 MB lee Dominic Oliveira. Cer-
tificate of service dated
06/10/2016. [15-2364] (JB)
[Entered: 06/10/2016 07:14

PM]
06/13/2016 3 pg, 8.37 MOTION to extend time to
KB file reply brief filed by Ap-

pellant New Prime, Inc..
Certificate of service dated

06/13/2016. [15-2364]
(RJH) [Entered: 06/13/2016
02:26 PM]

06/14/2016 78 pg, APPELLEE’S BRIEF filed

2.06 MB by Appellee Dominic

Oliveira. Certificate of ser-

vice dated 06/10/2016. Re-

ply brief due 06/27/2016 for

APPELLANT New Prime,

Inc.. Nine paper -copies

identical to that of the elec-

tronically filed brief must

be submitted so that they

are received by the court on

or before 06/21/2016. [15-

2364] (GRC) [Entered:
06/14/2016 03:11 PM]

06/15/2016 1 pg, NOTICE of appearance on
21.17 KB behalf of Movant(s) Profes-
sor Richard H. Frankel
filed by Attorney Richard
H. Frankel. Certificate of
service dated 06/15/2016.
[15-2364] (RHF) [Entered:
06/15/2016 12:45 PM]
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06/15/2016

06/15/2016

06/16/2016

06/21/2016

07/08/2016

42 pg,
212.67

1 pg, 6.29

35 pg,
224.34

1 pg,
82.52 KB

MOTION for leave to file
amicus curiae brief in sup-
port of Appellee filed by
Movant(s) Professor Rich-
ard H. Frankel. Certificate
of service dated 06/15/2016.
[15-2364] (RHF) [Entered:
06/15/2016 12:47 PM]

ORDER granting motion to
extend time to file reply
brief filed by Appellant
New Prime, Inc. Reply brief
due 07/22/2016 for appel-
lant New Prime, Inc. [15-
2364] (KC) [Entered:
06/15/2016 04:07 PM]

NINE (9) paper copies of
appellee/respondent  brief
[6008377-2] submitted by
Appellee Dominic Oliveira.
[15-2364] (CC) [Entered:
06/16/2016 10:13 AM]

PLEADING tendered: Ami-
cus Curiae brief filed by
Movant Richard H.
Frankel. Certificate of ser-
vice dated 06/15/2016. [15-
2364] (CP) [Entered:
06/21/2016 10:37 AM]

ORDER granting motion
for leave to file amicus cu-
riae brief filed by Richard
H. Frankel. [15-2364] (CP)
[Entered: 07/08/2016 08:47
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AM]

07/08/2016 35 pg, AMICUS CURIAE BRIEF
224.34 filed by Amicus Curiae
KB Richard H. Frankel in sup-

port of Appellee. Certificate
of service dated 06/15/2016.
Nine paper copies identical
to that of the electronically
filed brief must be submit-
ted so that they are re-
ceived by the court on or
before 07/15/2016. [15-
2364] (CP) [Entered:
07/08/2016 08:54 AM]

07/13/2016 NINE (9) paper copies of
amicus brief [6015540-2]
submitted by Amicus Curi-
ae Richard H. Frankel. [15-
2364] (CC) [Entered:

07/13/2016 09:42 AM]
07/15/2016 7 pg, MOTION requesting leave
313.55 for Attorney Theodore .
KB Boutrous Jr., Jason C.

Schwartz, Joshua S. Lip-
shutz to enter an appear-
ance filed by Appellant
New Prime, Inc.. Certifi-
cate of service dated
07/15/2016. [15-2364] (TJB)
[Entered: 07/15/2016 11:10
AM]

07/18/2016 1 pg, NOTICE of appearance
88.36 KB filed by Attorney Theodore
J. Boutrous, Jr. for Appel-
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lant New Prime, Inc.. Cer-
tificate of service dated
07/15/2016. [15-2364] (CP)
[Entered: 07/18/2016 02:35
PM]

07/18/2016 1 pg, NOTICE of appearance
89.86 KB filed by Attorney Jason C.
Schwartz for Appellant
New Prime, Inc.. Certifi-
cate of service dated
07/15/2016. [15-2364] (CP)
[Entered: 07/18/2016 02:37
PM]

07/18/2016 1 pg, NOTICE of appearance
89.51 KB filed by Attorney Joshua S.
Lipshutz for Appellant New
Prime, Inc.. Certificate of
service dated 07/15/2016.
[15-2364] (CP) [Entered:
07/18/2016 02:38 PM]

07/18/2016 1 pg, ORDER granting motion
82.41 KB for leave to file notices of
appearance filed by Appel-
lant New Prime, Inc. [15-
2364] (CP) [Entered:
07/18/2016 02:39 PM]

07/22/2016 40 pg, BRIEF tendered by Appel-
164.68 lant New Prime, Inc.. Cer-
KB tificate of service dated
07/22/2016. [15-2364] (TJB)
[Entered: 07/22/2016 12:17
PM]

07/26/2016 40 pg, REPLY BRIEF filed by Ap-
196.81 pellant New Prime, Inc..
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KB Certificate of service dated
07/22/2016. Nine paper cop-
ies identical to that of the
electronically filed brief
must be submitted so that
they are received by the
court on or before
08/02/2016. [15-2364]
(GRC) [Entered: 07/26/2016
03:09 PM]

08/01/2016 NINE (9) paper copies of
reply brief [6020268-2]
submitted by Appellant
New Prime, Inc.. [15-2364]
(CC) [Entered: 08/02/2016

06:42 AM]
08/25/2016 2 pg, 81.5 CASE calendared: Tuesday,
KB 10/04/2016 AM Boston, MA

Panel Courtroom. Designa-
tion form due 09/08/2016.
[15-2364] (DT) [Entered:
08/25/2016 01:36 PM]

08/31/2016 1 pg, DESIGNATION of attorney
39.01 KB presenting oral argument

filed by Attorney Jennifer

Bennett for Appellee Dom-

inic Oliveira. Certificate of

service dated 08/31/2016.

[15-2364] (JB) [Entered:

08/31/2016 07:27 PM]
09/02/2016 1 pg, DESIGNATION of attorney
475.11 presenting oral argument
KB filed by Attorney Theodore

J. Boutrous, Jr. for Appel-
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lant New Prime, Inc.. Cer-
tificate of service dated
09/02/2016. [15-2364] (TJB)
[Entered: 09/02/2016 09:46
AM]

09/12/2016 12 pg, CITATION of supplemental
266.97 authorities pursuant to
KB Fed. R. App. P. 28(j) filed
by Appellant New Prime,
Inc.. Certificate of service
dated 09/12/2016. [15-2364]
(TJB) [Entered: 09/12/2016
07:45 PM]

09/20/2016 4 pg, RESPONSE to citation of
34.25 KB supplemental authorities
pursuant to Fed. R. App. P.
28(j) [6032127-2] filed by
Appellee Dominic Oliveira.
Certificate of service dated
09/20/2016. [15-2364] (JB)
[Entered: 09/20/2016 02:46
PM]

10/04/2016 CASE argued. Panel: Rog-
eriee Thompson, Appellate
Judge; William J. Kayatta ,
Jr., Appellate Judge and
Paul J. Barbadoro, U.S.
District Judge. Arguing at-
torneys: Theodore dJ.
Boutrous, Jr. for New
Prime, Inc. and Jennifer
Bennett for Dominic
Oliveira. [15-2364] (DT)
[Entered: 10/04/2016 12:43
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11/16/2016

11/22/2016

05/12/2017

05/12/2017

11 pg,
311.32

4 pg,
35.08 KB

44 pg,
83.15 KB

1 pg, 6.98
KB

PM]

CITATION of supplemental
authorities pursuant to
Fed. R. App. P. 28(j) filed
by Appellant New Prime,
Inc.. Certificate of service
dated 11/16/2016. [15-2364]
(TJB) [Entered: 11/16/2016
06:06 PM]

RESPONSE to citation of
supplemental authorities
pursuant to Fed. R. App. P.
28(j) [6048230-2] filed by
Appellee Dominic Oliveira.
Certificate of service dated
11/22/2016. [15-2364] (JB)
[Entered: 11/22/2016 07:57
PM]

OPINION issued by Rog-
eriee Thompson, Appellate
Judge; William J. Kayatta ,
Jr., Appellate Judge and
Paul J. Barbadoro,* U.S.
District Judge. Published. *
Of the District of New
Hampshire, sitting by des-
ignation. [15-2364].
CLERK’S NOTE: Docket
entry was edited to modify
the file date. (AL) [Entered:
05/15/2017 08:50 AM]

JUDGMENT. 15-2364 Af-
firmed [15-2364]. CLERK’S
NOTE: Docket entry was
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edited to modify the file
date. (AL) [Entered:

05/15/2017 08:54 AM]
05/30/2017 24 pg, PETITION for rehearing
255.88 and rehearing en banc filed
KB by Appellant New Prime,

Inc.. Certificate of service
dated 05/30/2017. [15-2364]
(TJB) [Entered: 05/30/2017

01:06 PM]
06/06/2017 27 pg, MOTION for leave to file
149.97 amicus curiae brief in sup-
KB port of Petitioner filed by

Movant(s) American Truck-
ing Associations, Inc.. Cer-
tificate of service dated
06/06/2017. [15-2364] (RP)
[Entered: 06/06/2017 02:17

PM]
06/06/2017 25 pg, MOTION for leave to file
235.91 amicus curiae brief in sup-
KB port of Appellant filed by

Movant(s) The Chamber of
Commerce of the United
States of America. Certifi-
cate of service dated
06/06/2017. [15-2364] (AJP)
[Entered: 06/06/2017 05:46
PM]

06/06/2017 2 pg, NOTICE of appearance on
12.65 KB behalf of Movant(s) The

Chamber of Commerce of

the United States of Ameri-

ca filed by Attorney An-
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06/07/2017

06/07/2017

06/08/2017

06/08/2017

1 pg, 5.69

1 pg, 5.66
KB

2 pg,
83.33 KB

22 pg,
113.71

drew J. Pincus. Certificate
of service dated 06/06/2017.
[15-2364] (AJP) [Entered:
06/06/2017 05:49 PM]

CORPORATE disclosure
statement filed by Movant
Chamber of Commerce of
the United States of Ameri-
ca. Certificate of service
dated 06/06/2017. [15-2364]
(CP) [Entered: 06/07/2017
12:47 PM]

CORPORATE disclosure
statement filed by Movant
American Trucking Associ-
ations, Inc.. Certificate of
service dated 06/06/2017.
[15-2364] (CP) [Entered:
06/07/2017 12:53 PM]

ORDER entered by Rogeri-
ee Thompson, Appellate
Judge granting motion for
leave to file amicus curiae
brief filed by Movant Amer-
ican Trucking Associations,
Inc. [15-2364] (CP) [En-
tered: 06/08/2017 11:19
AM]

AMICUS CURIAE BRIEF
filed by Movant American
Trucking Associations, Inc.
in support of Appellant.
Certificate of service dated
06/06/2017. Nine paper cop-
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ies identical to that of the
electronically filed brief
must be submitted so that
they are received by the
court on or before
06/15/2017. [15-2364] (CP)
[Entered: 06/08/2017 11:24
AM]

06/08/2017 2 pg, ORDER granting motion
83.44 KB for leave to file amicus cu-
riae brief filed by Movant
Chamber of Commerce of
the United States of Ameri-
ca. [15-2364] (CP) [Entered:
06/08/2017 02:41 PM]

06/08/2017 20 pg, AMICUS CURIAE BRIEF
143.98 filed by Amicus Curiae
KB Chamber of Commerce of

the United States of Ameri-
ca. Certificate of service
dated 06/06/2017. Nine pa-
per copies identical to that
of the electronically filed
brief must be submitted so
that they are received by
the court on or before
06/15/2017. [15-2364] (CP)
[Entered: 06/08/2017 02:45
PM]

06/12/2017 NINE (9) paper copies of
amicus brief [6097988-2]
submitted by Amicus Curi-
ae American Trucking As-
sociations, Inc.. [15-2364]
(CC) [Entered: 06/12/2017
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06/15/2017

06/27/2017

07/06/2017

09/06/2017

2 pg, 46.1
KB

2 pg, 7.47
KB

1 pg,
40.44 KB

10:24 AM]

NINE (9) paper copies of
amicus brief [6098188-2]
submitted by Amicus Curi-
ae Chamber of Commerce
of the United States of
America. [15-2364] (CC)
[Entered: 06/15/2017 10:08
AM]

ORDER entered by Jeffrey
R. Howard, Chief Appellate
Judge; Juan R. Torruella,
Appellate Judge; Sandra L.
Lynch, Appellate Judge;
Rogeriee Thompson, Appel-
late dJudge; William J.
Kayatta , Jr., Appellate
Judge; David J. Barron,
Appellate Judge and Paul
J. Barbadoro,* U.S. District
Judge denying petition for
panel rehearing/rehearing
en banc filed by Appellant
New Prime, Inc. *Of the
District of New Hampshire,
sitting by designation. [15-
2364] (CP) [Entered:
06/27/2017 01:23 PM]

MANDATE issued. [15-
2364] (CC) [Entered:
07/06/2017 08:01 AM]

U.S. SUPREME COURT
NOTICE advising a peti-
tion for a writ of certiorari
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was filed on 09/06/2017 and
assigned case number 17-
340. [15-2364] (CP) [En-
tered: 09/08/2017 11:48
AM]
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS (BOSTON)
CIVIL DOCKET FOR
CASE #: 1:15-CV-10603-PBS

Oliveira v.
New Prime,
Inc.

Assigned to:
Chief Judge
Patti B. Saris
Case in other
court: USCA
— First Cir-
cuit,
15-02364
Supreme
Court of the
United
States,
17-00340
Cause: 29:206
Collect Un-
paid Wages
Plaintiff
Dominic
Oliveira

On his behalf
and on behalf
of all others
similarly sit-
uated

represent-

ed by

Date Filed: 03/04/2015
Date Terminated:
03/08/2018

Jury Demand: Plaintiff
Nature of Suit: 710 Labor:
Fair Standards
Jurisdiction: Federal
Question

Adam B. Zimmerman
Law Offices of Adam B.
Zimmerman

60 State Street, Suite 700
Boston, MA 02109
617-953-7912

Email: adam@abzlaw.com
TERMINATED:
08/28/2015
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ATTORNEY TO BE
NOTICED

Andrew Schmidt
Andrew Schmidt Law ,
PLLC

97 India Street
Portland, ME 04101
207-619-0320

Email:
Andy@maineworkerjustic
e.com

PRO HAC VICE
ATTORNEY TO BE
NOTICED

Brant Casavant
Fair Work P.C.

192 South Street
Suite 450

Boston, MA 02111
617-231-6777

Fax: 617-488-2261
Email:
brant@fairworklaw.com
ATTORNEY TO BE
NOTICED

Hillary A. Schwab
Fair Work, P.C.
450, 4th Floor

192 South Street
Boston, MA 02111
617-607-3260
Email: hilla-



V.
Defendant
New Prime,
Inc.

ry@fairworklaw.com
ATTORNEY TO BE
NOTICED

represented by Joshua S.
Lipshutz

Gibson, Dunn &
Crutcher

1050 Connecticut Avenue,
N.W.

Washington, DC
20036-5303
202-955-8217

Email: jlip-
shutz@gibsondunn.com
LEAD ATTORNEY
ATTORNEY TO BE
NOTICED

Judith A. Leggett
Leggett Law Firm, LLC
Suite 2

7 Tower Circle

Avon, MA 02322
617-780-7163

Email: ju-
dith@leggettlawfirm.com
TERMINATED:
07/13/2017

LEAD ATTORNEY
ATTORNEY TO BE
NOTICED

Amanda C. Machin
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Gibson, Dunn & Crutcher,
LLP

1050 Connecticut Avenue,
N.W.

Washington, DC 20036
202-955-8500

Email:

AMachin@gibsondunn.co
m

PRO HAC VICE
ATTORNEY TO BE
NOTICED

James C. Sullivan
Polsinelli PC.

900 W 48th Place
Suite 900

Kansas City, MO
64112-1895

(816) 7563-1000
Email: jsulli-
van@polsinelli.com
TERMINATED:
07/13/2017

PRO HAC VICE
ATTORNEY TO BE
NOTICED

Jason R. Meltzer
Gibson, Dunn & Crutcher
1050 Connecticut Avenue,
N.W.

Washington, DC
20036-5303

(202) 955-8676
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Email: jmelt-
zer@gibsondunn.com
PRO HAC VICE
ATTORNEY TO BE
NOTICED

Jason C. Schwartz
Gibson Dunn & Crutcher
LLP

1050 Connecticut Avenue
N.W.

Suite 300

Washington, DC 20036
202-955-8242

Fax: 202-530-9522
Email:

jschwartz@gibsondunn.co
m

PRO HAC VICE
ATTORNEY TO BE
NOTICED

Robert J. Hingula
Polsinelli, P.C.,

900 W, 48TH Place, Suite
900

Kansas City, MO 64112
(816) 753-1000

Email: rhingu-
la@polsinelli.com
TERMINATED:
0712712017

PRO HAC VICE
ATTORNEY TO BE
NOTICED
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Theodore J. Boutrous ,
Jr.

Gibson, Dunn & Crutcher,
LLP

333 Sourth Grand Avenue
Los Angeles, CA 90071
213-229-7000

Email:

TBoutrous@gibsondunn.co
m

PRO HAC VICE
ATTORNEY TO BE
NOTICED
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03/04/2015

[P

COMPLAINT against New
Prime, Inc., filed by Dominic
Oliveira. (Attachments: # 1 Civil
Cover Sheet, # 2 Exhibit
1)(Maynard, Timothy) (Entered:
03/04/2015)

03/04/2015

ELECTRONIC NOTICE of Case
Assignment. Chief Judge Patti B.
Saris assigned to case. If the trial
Judge issues an Order of Refer-
ence of any matter in this case to
a Magistrate Judge, the matter
will be transmitted to Magistrate
Judge Donald L. Cabell. (Abaid,
Kimberly) (Entered: 03/04/2015)

03/04/2015

Filing fee/payment: $ 400.00, re-
ceipt number 1BST048337 for 1
Complaint (Caruso, Stephanie)
(Entered: 03/05/2015)

03/04/2015

IS

MOTION for Admission as to Hil-
lary S. Cheng by Dominic
Oliveira.(Geraldino-Karasek,
Clarilde) (Entered: 03/09/2015)

03/13/2015

[On

NOTICE of Appearance by Adam
B. Zimmerman on behalf of Dom-
inic Oliveira (Zimmerman, Ad-
am) (Entered: 03/13/2015)

03/16/2015

(o]

Summons Issued as to All De-
fendants. Counsel receiving
this notice electronically
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should download this sum-
mons, complete one for each
defendant and serve it in ac-
cordance with Fed.R.Civ.P. 4
and LR 4.1. Summons will be
mailed to plaintiff(s) not re-
ceiving notice electronically
for completion of service.
(Geraldino-Karasek, Clarilde)
(Entered: 03/16/2015)

03/31/2015

[~3

MOTION for Leave to Appear
Pro Hac Vice for admission of
Andrew Schmidt Filing fee: $100,
receipt number 0101-5488836 by
Dominic Oliveira. (Attachments:
# 1 Affidavit of Pro Hac Vice ap-
plicant Andrew Schmidt) (Zim-
merman, Adam) (Entered:
03/31/2015)

04/03/2015

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
ALLOWED 7 Motion for Leave to
Appear Pro Hac Vice Added An-
drew Schmidt. Attorneys ad-
mitted Pro Hac Vice must
register for electronic filing if
the attorney does not already
have an ECF account in this
district. To register go to the
Court website at
www.mad.uscourts.gov. Se-
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lect Case Information, then
Electronic Filing (CM/ECF)
and go to the CM/ECF Regis-
tration Form. (Geraldino-
Karasek, Clarilde) (Entered:
04/03/2015)

04/27/2015

[Ne)

MOTION to Withdraw of Hillary
S. Cheng as Attorney by Dominic
Oliveira.(Schmidt, Andrew) Mod-
ified docket text in accordance
with motion filed on 4/28/2015
(Geraldino-Karasek, Clarilde).
(Entered: 04/27/2015)

04/28/2015

10

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
ALLOWED 9 Motion to With-
draw as Attorney Hillary S.
Cheng. (Geraldino-Karasek,
Clarilde) (Entered: 04/28/2015)

04/28/2015

11

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
finding as moot 4 Motion for Lim-
ited Admission (Geraldino-
Karasek, Clarilde) (Entered:
04/28/2015)

05/08/2015

Joint MOTION for Extension of
Time to 06/08/2015 to Defendant
to File its Answer or Otherwise
Plead to Plaintiff’s Complaint by
New Prime, Inc.. (Attachments:
# 1 Text of Proposed Order Pro-
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posed Order on Joint Motion for
Extension of Time for Defenant
to File Its Answer or Otherwise
Plead to Plaintiff’s Complaint)
(Leggett, Judith) (Entered:
05/08/2015)

05/08/2015

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 12 Joint MOTION for
Extension of Time to 06/08/2015
to Defendant to File its Answer
or Otherwise Plead to Plaintiff’s
Complaint by Judith A. Leggett
on behalf of New Prime, Inc..
(Leggett, Judith) (Entered:
05/08/2015)

05/08/2015

CORPORATE DISCLOSURE
STATEMENT by New Prime,
Inc.. (Leggett, Judith) (Entered:
05/08/2015)

05/11/2015

15

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
ALLOWED 12 Joint MOTION for
Extension of Time. Answer due
by 06/08/2015 (Geraldino-
Karasek, Clarilde) (Entered:
05/11/2015)

06/04/2015

Joint MOTION for Extension of
Time to 06/15/2015 to Defendant
to Respond to Complaint by New
Prime, Inc.. (Attachments: # 1
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Exhibit A. L.R. 7.1 Cert, # 2 Text
of Proposed Order Proposed Or-
der on Joint Motion To Extend
Time for Defendant to Respond to
Complaint)(Leggett, Judith) (En-
tered: 06/04/2015)

06/04/2015

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 16 Joint MOTION for

Extension of Time to 06/15/2015
to Defendant to Respond to Com-
plaint by Judith A. Leggett on
behalf of New Prime, Inc.. (Leg-
gett, Judith) (Entered:
06/04/2015)

06/05/2015

18

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
ALLOWED 16 Motion for Exten-
sion of Time (Geraldino-Karasek,
Clarilde) (Entered: 06/05/2015)

06/11/2015

Assented to MOTION for Leave
to Appear Pro Hac Vice for ad-
mission of Robert J. Hingula Fil-
ing fee: $ 100, receipt number
0101-5605919 by New Prime,
Inc.. (Attachments: # 1 Affidavit
Certificate (Affidavit) of Robert
Hingula of Good Standing, # 2
Exhibit State of Missouri Certifi-
cate of Good Standing for Robert
Hingula)(Leggett, Judith) (En-
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tered: 06/11/2015)

06/11/2015

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 for Motion for Pro Hac
Vice Admission of Robert Hingula
by Judith A. Leggett on behalf of
New Prime, Inc.. (Leggett, Ju-
dith) (Entered: 06/11/2015)

06/11/2015

Assented to MOTION for Leave
to Appear Pro Hac Vice for ad-
mission of James Sullivan Filing
fee: $ 100, receipt number
0101-5605921 by New Prime,
Inc.. (Attachments: # 1 Affidavit
Certificate (Affidavit) of Good
Standing of James Sullivan, # 2
Exhibit State of Missouri Certifi-
cate of Good Standing for James
Sullivan)(Leggett, Judith) (En-
tered: 06/11/2015)

06/11/2015

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 for Motion for Pro Hac
Vice Admission of James Sulli-
van for Defendant by Judith A.
Leggett on behalf of New Prime,
Inc.. (Leggett, Judith) (Entered:
06/11/2015)

06/11/2015

Certificate of Good Standing of
Robert Hingula for Pro Hac Vice
Admission for Defendant by New
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Prime, Inc.. (Leggett, Judith)
(Entered: 06/11/2015)

06/15/2015

MOTION Compel Arbitration
and Stay Proceedings and/or
Dismiss Case for Improper Venue
or, in the Alternative, to Dismiss
for Failure to State A Claim by
New Prime, Inc..(Leggett, Judith)
(Entered: 06/15/2015)

06/15/2015

MEMORANDUM in Support re
24 MOTION Compel Arbitration
and Stay Proceedings and/or
Dismiss Case for Improper Venue
or, in the Alternative, to Dismiss
for Failure to State A Claim filed
by New Prime, Inc.. (Attach-
ments: # 1 Exhibit A, 5/31/13 In-
dependant Operating Agreement,
# 2 Exhibit B, 3/12/14 Independ-
ant Operating Agreement, # 3
Exhibit C, Missouri Secretary of
State Filing)(Leggett, Judith)
(Entered: 06/15/2015)

06/15/2015

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 regarding Defendants Mo-
tion to Compel Arbitration and
Stay Proceedings and/or Dismiss
Case for Improper Venue or, in
the Alternative, to Dismiss for
Failure to State A Claim by Ju-
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dith A. Leggett on behalf of New
Prime, Inc.. (Leggett, Judith)
(Entered: 06/15/2015)

06/16/2015

27

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
granting 19 Motion for Leave to
Appear Pro Hac Vice Added Rob-
ert J. Hingula. Attorneys ad-
mitted Pro Hac Vice must
register for electronic filing if
the attorney does not already
have an ECF account in this
district. To register go to the
Court website at
www.mad.uscourts.gov. Se-
lect Case Information, then
Electronic Filing (CM/ECF)
and go to the CM/ECF Regis-
tration Form. (Geraldino-
Karasek, Clarilde) (Entered:
06/16/2015)

06/16/2015

28

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
granting 21 Motion for Leave to
Appear Pro Hac Vice Added
James C. Sullivan. Attorneys
admitted Pro Hac Vice must
register for electronic filing if
the attorney does not already
have an ECF account in this
district. To register go to the
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Court website at
www.mad.uscourts.gov. Se-
lect Case Information, then
Electronic Filing (CM/ECF)
and go to the CM/ECF Regis-
tration Form. (Geraldino-
Karasek, Clarilde) (Entered:
06/16/2015)

06/16/2015

EXHIBIT A, 5-31-13 Independ-
ant Operating Agreement (refiled
to include signature page omitted
from prior exhibit filed) by New
Prime, Inc.. (Leggett, Judith)
(Entered: 06/16/2015)

06/18/2015

NOTICE of Appearance by Rob-
ert J. Hingula on behalf of New
Prime, Inc. (Hingula, Robert)
(Entered: 06/18/2015)

06/29/2015

Assented—to MOTION for Exten-
sion of Time to 7/20/2015 to File
Response/Reply as to 24
MOTION Compel Arbitration
and Stay Proceedings and/or
Dismiss Case for Improper Venue
or, in the Alternative, to Dismiss
for Failure to State A Claim by
Dominic Oliveira. (Attachments:
# 1 Exhibit A)(Schmidt, Andrew)
Modified docket text on 6/30/2015
to add " Assented-to "(Geraldino-
Karasek, Clarilde). (Entered:
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06/29/2015)

07/02/2015

32

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
ALLOWED 31 Motion for Exten-
sion of Time to File Re-
sponse/Reply re 24 MOTION
Compel Arbitration and Stay
Proceedings and/or Dismiss Case
for Improper Venue or, in the Al-
ternative, to Dismiss for Failure
to State A Claim Responses due
by 7/20/2015 (Geraldino-Karasek,
Clarilde) (Entered: 07/02/2015)

07/06/2015

AMENDED COMPLAINT First
against Dominic Oliveira, filed by
Dominic Oliveira. (Attachments:
# 1 Exhibit 1, # 2 Exhibit 2, # 3
Exhibit 3, # 4 Exhibit 4, # 5 Ex-
hibit 5, # 6 Exhibit 6, # 7 Exhibit
7, # 8 Exhibit 8, # 9 Exhibit 9,

# 10 Exhibit 10, # 11 Exhibit
11)(Schmidt, Andrew) (Entered:
07/06/2015)

07/09/2015

Joint MOTION to Withdraw 24
MOTION Compel Arbitration
and Stay Proceedings and/or
Dismiss Case for Improper Venue
or, in the Alternative, to Dismiss
for Failure to State A Claim by
Dominic Oliveira. (Attachments:
# 1 Exhibit A)(Schmidt, Andrew)
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(Entered: 07/09/2015)

07/16/2015

38

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
granting 34 Joint MOTION to
Withdraw 24 MOTION Compel
Arbitration and Stay Proceedings
and/or Dismiss Case for Improper
Venue or, in the Alternative, to
Dismiss for Failure to State A
Claim (Geraldino-Karasek,
Clarilde) (Entered: 07/20/2015)

07/16/2015

39

WITHDRAWAL of motion: 24
MOTION Compel Arbitration
and Stay Proceedings and/or
Dismiss Case for Improper Venue
or, in the Alternative, to Dismiss
for Failure to State A Claim filed
by New Prime, Inc.. (Geraldino-
Karasek, Clarilde) (Entered:
07/20/2015)

07/20/2015

MOTION to Compel Arbitration
and Stay Proceedings and/or
Dismiss Amended Complaint for
Improper Venue or, in the Alter-
native, to Dismiss Count III for
Failure to State a Claim by New
Prime, Inc..(Hingula, Robert)
(Entered: 07/20/2015)

07/20/2015

MEMORANDUM in Support re
35 MOTION to Compel Arbitra-
tion and Stay Proceedings
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and /or Dismiss Amended Com-
plaint for Improper Venue or, in
the Alternative, to Dismiss Count
III for Failure to State a Claim
filed by New Prime, Inc.. (At-
tachments: # 1 Exhibit A — May
2013 Independent Contractor
Operating Agreement, # 2 Exhib-
it B — March 2014 Independent
Contractor Operating Agree-
ment, # 3 Exhibit C — Missouri
Secretary of State Filing) (Hingu-
la, Robert) (Entered: 07/20/2015)

07/20/2015

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 35 MOTION to Compel
Arbitration and Stay Proceedings
and/or Dismiss Amended Com-
plaint for Improper Venue or, in
the Alternative, to Dismiss Count
I1I for Failure to State a Claim by
Robert J. Hingula on behalf of
New Prime, Inc. filed by on be-
half of New Prime, Inc.. (Hingu-
la, Robert) (Entered: 07/20/2015)

08/03/2015

MEMORANDUM in Opposition
re 35 MOTION to Compel Arbi-
tration and Stay Proceedings
and/or Dismiss Amended Com-
plaint for Improper Venue or, in
the Alternative, to Dismiss Count
III for Failure to State a Claim
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filed by Dominic Oliveira. (At-
tachments: # 1 Exhibit 1, # 2 Ex-
hibit 2)(Schmidt, Andrew) (En-
tered: 08/03/2015)

08/05/2015

NOTICE of Appearance by Hilla-
ry A. Schwab on behalf of Domi-
nic Oliveira (Schwab, Hillary)
(Entered: 08/05/2015)

08/05/2015

NOTICE of Appearance by Brant
Casavant on behalf of Dominic
Oliveira (Casavant, Brant) (En-
tered: 08/05/2015)

08/06/2015

43

ELECTRONIC NOTICE Setting
Hearing on Motion 35 MOTION
to Compel Arbitration and Stay
Proceedings and/or Dismiss
Amended Complaint for Improper
Venue or, in the Alternative, to
Dismiss Count III for Failure to
State a Claim : Motion Hearing
set for 9/15/2015 03:00 PM in
Courtroom 19 before Chief Judge
Patti B. Saris. (Molloy,
Maryellen) (Entered: 08/06/2015)

08/11/2015

MOTION to Withdraw as Attor-
ney by Dominic Oliveira. (At-
tachments: # 1 Exhibit)(Schmidt,
Andrew) (Entered: 08/11/2015)

08/11/2015

MOTION to Withdraw as Attor-
ney by Dominic Oliveira. (At-
tachments: # 1 Exhibit)(Schmidt,
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Andrew) (Entered: 08/11/2015)

08/12/2015

46

NOTICE: If parties request a
continuance of a Motion hearing
scheduled for 9/15/15 a Joint Mo-
tion to continue must be filed.
Counsel may propose a few dates
that both sides are available.
(Molloy, Maryellen) (Entered:
08/12/2015)

08/13/2015

Joint MOTION to Continue
Hearing on Motion to Compel
Arbitration to September 21, 22
or 28, 2015 by New Prime,
Inc..(Hingula, Robert) (Entered:
08/13/2015)

08/17/2015

MOTION for Leave to File (Un-
opposed) Reply in Support of Mo-
tion to Compel Arbitration and
Stay Proceedings and/or Dismiss
Amended Complaint for Improper
Venue or, in the Alternative, to
Dismiss Count III for Failure to
State a Claim by New Prime,
Inc.. (Attachments: # 1 Exhibit A
— proposed Reply in Support of
Motion to Compel Arbitration)
(Hingula, Robert) (Entered:
08/17/2015)

08/17/2015

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 48 MOTION for Leave
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to File (Unopposed) Reply in
Support of Motion to Compel Ar-
bitration and Stay Proceedings
and /or Dismiss Amended Com-
plaint for Improper Venue or, in
the Alternative, to Dismiss Count
III for Failure to State a Claim by
Robert J. Hingula on behalf of
New Prime, Inc. filed by on be-
half of New Prime, Inc.. (Hingu-
la, Robert) (Entered: 08/17/2015)

08/17/2015

50

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
granting 48 Motion for Leave to
File Document ; Counsel using
the Electronic Case Filing Sys-
tem should now file the document
for which leave to file has been
granted in accordance with the
CM/ECF Administrative Proce-
dures. Counsel must include -
Leave to file granted on (date of
order)- in the caption of the doc-
ument. (Molloy, Maryellen) (En-
tered: 08/17/2015)

08/17/2015

REPLY to Response to 35
MOTION to Compel Arbitration
and Stay Proceedings and/or
Dismiss Amended Complaint for
Improper Venue or, in the Alter-
native, to Dismiss Count III for
Failure to State a Claim filed by
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New Prime, Inc.. (Attachments:
# 1 Exhibit 1 — Hallmark Truck-
ing LL.C Articles of Organization)
(Hingula, Robert) (Entered:
08/17/2015)

08/28/2015

52

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
ALLOWED 47 Motion to Contin-
ue Hearing on Motion to Compel
Arbitration (Geraldino-Karasek,
Clarilde) (Entered: 08/28/2015)

08/28/2015

53

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
granting 44 Motion to Withdraw
as Attorney. Attorney Adam B.
Zimmerman terminated; grant-
ing 45 Motion to Withdraw as At-
torney. Attorney Adam B. Zim-
merman terminated (Geraldino-
Karasek, Clarilde) (Entered:
08/28/2015)

09/10/2015

54

ELECTRONIC NOTICE Reset-
ting Hearing on Motion 35
MOTION to Compel Arbitration
and Stay Proceedings and/or
Dismiss Amended Complaint for
Improper Venue or, in the Alter-
native, to Dismiss Count III for
Failure to State a Claim : Motion
Hearing set for 9/22/2015 09:00
AM in Courtroom 19 before Chief
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Judge Patti B. Saris. (Geraldino-
Karasek, Clarilde) (Entered:
09/10/2015)

09/16/2015

55

ELECTRONIC NOTICE Reset-
ting **** TIME ONLY **** Hear-
ing on Motion 35 MOTION to
Compel Arbitration and Stay
Proceedings and/or Dismiss
Amended Complaint for Improper
Venue or, in the Alternative, to
Dismiss Count III for Failure to
State a Claim : Motion Hearing
RESET from 9:00AM to 11:00AM
on 9/22/2015 in Courtroom 19 be-
fore Chief Judge Patti B. Saris.
(Geraldino-Karasek, Clarilde)
(Entered: 09/16/2015)

09/22/2015

56

ELECTRONIC Clerk’s Notes for
proceedings held before Chief
Judge Patti B. Saris: Motion
Hearing held on 9/22/2015 re 35
MOTION to Compel Arbitration
and Stay Proceedings and/or
Dismiss Amended Complaint for
Improper Venue or, in the Alter-
native, to Dismiss Count III for
Failure to State a Claim filed by
New Prime, Inc...any supple-
mental briefs to be file by 10/7/15
no more than 5 pages, all mat-
ter’s taken under advisement.
(Court Reporter: Lee Marzilli at
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leemarz@aol.com.) (Molloy,
Maryellen) Modified on 9/23/2015
(Molloy, Maryellen). (Entered:
09/22/2015)

10/07/2015

Supplemental SUR-REPLY to
Motion re 35 MOTION to Compel
Arbitration and Stay Proceedings
and /or Dismiss Amended Com-
plaint for Improper Venue or, in
the Alternative, to Dismiss Count
III for Failure to State a Claim
filed by Dominic Oliveira.
(Schmidt, Andrew) (Entered:
10/07/2015)

10/07/2015

Supplemental SUR-REPLY to
Motion re 35 MOTION to Compel
Arbitration and Stay Proceedings
and /or Dismiss Amended Com-
plaint for Improper Venue or, in
the Alternative, to Dismiss Count
III for Failure to State a Claim
filed by New Prime, Inc.. (Hingu-
la, Robert) (Entered: 10/07/2015)

10/14/2015

NOTICE by Dominic Oliveira of
Tolling Agreement (Schwab, Hil-
lary) (Entered: 10/14/2015)

10/27/2015

Chief Judge Patti B. Saris:
MEMORANDUM and ORDER
entered. The defendant’s motion
to compel arbitration and stay
proceedings, and/or dismiss the
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case for improper venue, or, in
the alternative, to dismiss Count
III for failure to state a claim
(Docket No. 35 ) is DENIED
without prejudice. The parties
may conduct factual discovery on
the threshold question of the
plaintiff’s status as an employee
or independent contractor until
January 8, 2016. Any motions for
summary judgment shall be filed
by January 22, 2016. (Geraldino-
Karasek, Clarilde) (Entered:
10/27/2015)

10/27/2015

61

SET DEADLINES : Factual dis-
covery on the threshold question
of the plaintiff’s status as an em-
ployee or independent contractor
due by 1/8/2016. Motions for
Summary Judgment due by
1/22/2016. (Geraldino-Karasek,
Clarilde) (Entered: 10/27/2015)

11/12/2015

NOTICE OF APPEAL as to 60
Order on Motion to Compel,, by
New Prime, Inc. Filing fee: $ 505,
receipt number 0101-5840708
Fee Status: Not Exempt.
NOTICE TO COUNSEL: A Tran-
script Report/Order Form, which
can be downloaded from the First
Circuit Court of Appeals web site
at http://www.cal.uscourts.gov
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MUST be completed and submit-
ted to the Court of Appeals.
Counsel shall register for a
First Circuit CM/ECF Appel-
late Filer Account at
http://pacer.psc.uscourts.gov/
cmecf. Counsel shall also re-
view the First Circuit re-
quirements for electronic fil-
ing by visiting the CM/ECF
Information section at
http:/www.cal.uscourts.gov/c
mecf. US District Court Clerk
to deliver official record to
Court of Appeals by 12/2/2015.
(Hingula, Robert) (Entered:
11/12/2015)

11/12/2015

MOTION to Stay Litigation
Pending Appeal by New Prime,
Inc..(Hingula, Robert) (Entered:
11/12/2015)

11/12/2015

MEMORANDUM in Support re
63 MOTION to Stay Litigation
Pending Appeal filed by New

Prime, Inc.. (Hingula, Robert)
(Entered: 11/12/2015)

11/12/2015

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 64 Memorandum in
Support of Motion, 63 MOTION
to Stay Litigation Pending Ap-
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peal by Robert J. Hingula on be-
half of New Prime, Inc. filed by
on behalf of New Prime, Inc..
(Hingula, Robert) (Entered:
11/12/2015)

11/13/2015

Certified and Transmitted Ab-
breviated Electronic Record on
Appeal to US Court of Appeals re
62 Notice of Appeal. (Paine, Mat-
thew) (Entered: 11/13/2015)

11/16/2015

67

USCA Case Number 15-2364 for
62 Notice of Appeal filed by New
Prime, Inc.. (Paine, Matthew)
(Entered: 11/16/2015)

11/17/2015

Joint MOTION to Stay of Discov-
ery Pending Motion to Stay and
Continuance of Deadlines by New
Prime, Inc..(Hingula, Robert)
(Entered: 11/17/2015)

11/25/2015

Opposition re 63 MOTION to
Stay Litigation Pending Appeal
filed by Dominic Oliveira.
(Schwab, Hillary) (Entered:
11/25/2015)

12/01/2015

Chief Judge Patti B. Saris:
ENDORSED ORDER entered "
ALLOWED pending a determina-
tion by the First Circuit as to
whether the District Court
should determine the therehold
issue of arbitrability " re 63 Mo-
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tion to Stay (Geraldino-Karasek,
Clarilde) (Entered: 12/01/2015)

12/02/2015

Supplemental Record on Appeal
transmitted to US Court of Ap-
peals re 62 Notice of Appeal Doc-
uments included: ECF nos.
63,64,65,69,70 (Paine, Matthew)
(Entered: 12/02/2015)

12/31/2015

72

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
finding as moot 68 oint MOTION
to Stay of Discovery Pending Mo-
tion to Stay and Continuance of
Deadlines. Pursuant to Order 70
entered. (Geraldino-Karasek,
Clarilde) (Entered: 12/31/2015)

05/12/2017

OPINION of USCA as to 62 No-
tice of Appeal filed by New
Prime, Inc.. (Paine, Matthew)
(Entered: 05/16/2017)

05/12/2017

USCA Judgment as to 62 Notice
of Appeal filed by New Prime,
Inc. AFFIRMED (Paine, Mat-
thew) (Entered: 05/16/2017)

05/22/2017

NOTICE of Appearance by Josh-
ua S. Lipshutz on behalf of New
Prime, Inc. (Lipshutz, Joshua)
(Entered: 05/22/2017)
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07/06/2017

MANDATE of USCA as to 62 No-
tice of Appeal filed by New
Prime, Inc., Appeal 62 Terminat-
ed (Paine, Matthew) (Entered:
07/07/2017)

07/13/2017

NOTICE of Withdrawal of Ap-
pearance by James C. Sullivan
(Sullivan, James) (Entered:
07/13/2017)

07/13/2017

NOTICE of Withdrawal of Ap-
pearance by Judith A. Leggett
(Leggett, Judith) (Entered:
07/13/2017)

07/27/2017

MOTION for Initial Scheduling
Conference by Dominic
Oliveira.(Schwab, Hillary) (En-
tered: 07/27/2017)

07/27/2017

NOTICE of Withdrawal of Ap-
pearance by Robert J. Hingula
(Hingula, Robert) (Entered:
07/27/2017)

08/02/2017

Opposition re 79 MOTION for
Initial Scheduling Conference
filed by New Prime, Inc.. (Lip-
shutz, Joshua) (Entered:
08/02/2017)

08/02/2017

MOTION to Stay (to Extend
Stay) by New Prime,
Inc..(Lipshutz, Joshua) (Entered:
08/02/2017)




JA51

Date
Filed

Docket Text

08/02/2017

MEMORANDUM in Support re
82 MOTION to Stay (to Extend
Stay) filed by New Prime, Inc..
(Lipshutz, Joshua) (Entered:
08/02/2017)

08/02/2017

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 82 MOTION to Stay (to
Extend Stay) by Joshua S. Lip-
shutz on behalf of New Prime,
Inc.. (Lipshutz, Joshua) (Entered:
08/02/2017)

08/03/2017

85

ELECTRONIC NOTICE Setting
Hearing on Motion : 82 MOTION
to Extend Stay :

Motion Hearing set for 8/16/2017
10:00 AM in Courtroom 19 before
Chief Judge Patti B. Saris. (Ger-
aldino-Karasek, Clarilde) (En-
tered: 08/03/2017)

08/03/2017

NOTICE of Scheduling Confer-
ence:

SCHEDULING CONFERENCE
SET FOR 8/16/2017 10:30 AM in
Courtroom 19 before Chief Judge
Patti B. Saris. (Geraldino-
Karasek, Clarilde) (Entered:
08/03/2017)

08/10/2017

Assented to MOTION for Leave
to Appear Pro Hac Vice for ad-
mission of Amanda C. Machin
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Filing fee: $ 100, receipt number
0101-6747729 by New Prime,
Inc.. (Attachments: # 1 Affidavit
of Amanda C. Machin)(Lipshutz,
Joshua) (Entered: 08/10/2017)

08/10/2017

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 87 Assented to
MOTION for Leave to Appear
Pro Hac Vice for admission of
Amanda C. Machin Filing fee: $
100, receipt number
0101-6747729 by Joshua S. Lip-
shutz on behalf of New Prime,
Inc.. (Lipshutz, Joshua) (Entered:
08/10/2017)

08/10/2017

Assented to MOTION for Leave
to Appear Pro Hac Vice for ad-
mission of Jason R. Meltzer Fil-
ing fee: $ 100, receipt number
0101-6749374 by New Prime,
Inc.. (Attachments: # 1 Affidavit
of Jason R. Meltzer) (Lipshutz,
Joshua) (Entered: 08/10/2017)

08/10/2017

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 89 Assented to
MOTION for Leave to Appear
Pro Hac Vice for admission of Ja-
son R. Meltzer Filing fee: $ 100,
receipt number 0101-6749374 by
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Joshua S. Lipshutz on behalf of
New Prime, Inc.. (Lipshutz,
Joshua) (Entered: 08/10/2017)

08/11/2017

91

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
granting 87 Motion for Leave to
Appear Pro Hac Vice Added
Amanda C. Machin. Attorneys
admitted Pro Hac Vice must
register for electronic filing if
the attorney does not already
have an ECF account in this
district. To register go to the
Court website at
www.mad.uscourts.gov. Se-
lect Case Information, then
Electronic Filing (CM/ECF)
and go to the CM/ECF Regis-
tration Form. (Geraldino-
Karasek, Clarilde) (Entered:
08/11/2017)

08/11/2017

92

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
granting 89 Motion for Leave to
Appear Pro Hac Vice Added Ja-
son R. Meltzer. Attorneys ad-
mitted Pro Hac Vice must
register for electronic filing if
the attorney does not already
have an ECF account in this
district. To register go to the
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Court website at
www.mad.uscourts.gov. Se-
lect Case Information, then
Electronic Filing (CM/ECF)
and go to the CM/ECF Regis-
tration Form. (Geraldino-
Karasek, Clarilde) (Entered:
08/11/2017)

08/12/2017

MOTION for Leave to Appear
Pro Hac Vice for admission of
Theodore J. Boutrous Filing fee:
$ 100, receipt number
0101-6751156 by New Prime,
Inc.. (Attachments: # 1 Affidavit
Theodore J. Boutrous, Jr., # 2
Exhibit Theodore J. Boutrous, Jr.
Bar Memberships)(Lipshutz,
Joshua) (Entered: 08/12/2017)

08/12/2017

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 93 MOTION for Leave
to Appear Pro Hac Vice for ad-
mission of Theodore J. Boutrous
Filing fee: $ 100, receipt number
0101-6751156 by Joshua S. Lip-
shutz on behalf of New Prime,
Inc.. (Lipshutz, Joshua) (Entered:
08/12/2017)

08/14/2017

MOTION for Leave to Appear
Pro Hac Vice for admission of Ja-
son C. Schwartz Filing fee: $ 100,
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receipt number 0101-6752609 by
New Prime, Inc.. (Attachments:

# 1 Affidavit Jason C. Schwartz,
# 2 Exhibit Jason C. Schwartz,
Jurisdictions/Admissions to Prac-
tice) (Lipshutz, Joshua) (Entered:
08/14/2017)

08/14/2017

96

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
granting 93 Motion for Leave to
Appear Pro Hac Vice Added The-
odore J. Boutrous. Attorneys
admitted Pro Hac Vice must
register for electronic filing if
the attorney does not already
have an ECF account in this
district. To register go to the
Court website at
www.mad.uscourts.gov. Se-
lect Case Information, then
Electronic Filing (CM/ECF)
and go to the CM/ECF Regis-
tration Form. (Geraldino-
Karasek, Clarilde) (Entered:
08/14/2017)

08/14/2017

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 95 MOTION for Leave
to Appear Pro Hac Vice for ad-
mission of Jason C. Schwartz Fil-
ing fee: $ 100, receipt number
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0101-6752609 by Joshua S. Lip-
shutz on behalf of New Prime,
Inc.. (Lipshutz, Joshua) (Entered:
08/14/2017)

08/14/2017

Opposition re 82 MOTION to
Stay (to Extend Stay) filed by
Dominic Oliveira. (Schmidt, An-
drew) (Entered: 08/14/2017)

08/15/2017

99

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
granting 95 Motion for Leave to
Appear Pro Hac Vice Added Ja-
son C. Schwartz. Attorneys
admitted Pro Hac Vice must
register for electronic filing if
the attorney does not already
have an ECF account in this
district. To register go to the
Court website at
www.mad.uscourts.gov. Se-
lect Case Information, then
Electronic Filing (CM/ECF)
and go to the CM/ECF Regis-
tration Form. (Geraldino-
Karasek, Clarilde) (Entered:
08/15/2017)

08/15/2017

—
S
=

JOINT STATEMENT re schedul-
ing conference . (Schwab, Hillary)
(Entered: 08/15/2017)

08/15/2017

—
—_

CERTIFICATION pursuant to
Local Rule 16.1 . (Schmidt, An-
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drew) (Entered: 08/15/2017)

08/15/2017

CERTIFICATION pursuant to
Local Rule 16.1 . (Lipshutz,
Joshua) (Entered: 08/15/2017)

08/16/2017

Chief Judge Patti B. Saris:
ENDORSED ORDER entered "
Denied. However, discovery will
be limited " re 82 Motion to Stay
(Geraldino-Karasek, Clarilde)
(Entered: 08/16/2017)

08/16/2017

104

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered.
ORDER LIFTING STAY (Gerald-
ino-Karasek, Clarilde) (Entered:
08/16/2017)

08/16/2017

105

Electronic Clerk’s Notes for pro-
ceedings held before Chief Judge
Patti B. Saris: Scheduling Con-
ference held on 8/16/2017. Joint
Statement — not adopted. Dead-
lines modified as stated in open
court, parties will file an Amend-
ed Joint Statement on or before
8/23/17. Motion to Stay is Denied
for now. Further Status Confer-
ence set for 2/27/18 at 2:30pm.
(Court Reporter: Lee Marzilli at
leemarz@aol.com.) (Molloy,
Maryellen) Modified docket text
on 8/18/2017 (Geraldino-Karasek,
Clarilde). (Entered: 08/17/2017)
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08/17/2017

Transcript of Motion Hear-
ing/Scheduling Conference held
on August 16, 2017, before Chief
Judge Patti B. Saris. The Tran-
script may be purchased through
the Court Reporter, viewed at the
public terminal, or viewed
through PACER after it is re-
leased. Court Reporter Name and
Contact Information: Lee Marzil-
li at leemarz@aol.com Redaction
Request due 9/7/2017. Redacted
Transcript Deadline set for
9/18/2017. Release of Transcript
Restriction set for 11/15/2017.
(Scalfani, Deborah) (Entered:
08/17/2017)

08/17/2017

107

NOTICE is hereby given that an
official transcript of a proceeding
has been filed by the court re-
porter in the above—captioned
matter. Counsel are referred to
the Court’s Transcript Redaction
Policy, available on the court
website at
http://www.mad.uscourts.gov/atto
rneys/general-info.htm (Scalfani,
Deborah) (Entered: 08/17/2017)

08/18/2017

108

NOTICE Resetting a Hearing:
STATUS CONFERENCE SET
FOR 2/27/2018 02:30 PM in
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Courtroom 19 before Chief Judge
Patti B. Saris. (Geraldino-
Karasek, Clarilde) (Entered:
08/18/2017)

08/23/2017

Amended JOINT STATEMENT
re scheduling conference .
(Machin, Amanda) (Entered:
08/23/2017)

09/06/2017

—
[y
)

Case Appealed to Supreme Court
of the United States, Case Num-
ber 17-340. (Paine, Matthew)
(Entered: 09/11/2017)

09/12/2017

—
[y
—

Assented to MOTION to Modify
Proposed Schedule in Joint
Statement by New Prime,
Inc..(Machin, Amanda) (Entered:
09/12/2017)

09/12/2017

CERTIFICATE OF
CONSULTATION pursuant to
LR 7.1 re 111 Assented to
MOTION to Modify Proposed
Schedule in Joint Statement by
Amanda C. Machin on behalf of
New Prime, Inc.. (Machin,
Amanda) (Entered: 09/12/2017)

09/13/2017

‘b—*
—
o

Chief Judge Patti B. Saris:
ENDORSED ORDER entered
ALLOWED 111 Assented to
MOTION to Modify Proposed
Schedule (Geraldino-Karasek,
Clarilde) (Entered: 09/13/2017)
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09/13/2017

114

RESET SCHEDULING ORDER
DEADLINES pursuant to Order
113 entered:

Motions due by 1/23/2018; Oppo-
sition due by 2/6/2018; Replies
due by 2/13/2018. (Geraldino-
Karasek, Clarilde) (Entered:
09/13/2017)

09/21/2017

—
—
Ot

STIPULATION re Proposed Pro-
tective Order by New Prime, Inc..
(Machin, Amanda) (Entered:
09/21/2017)

09/22/2017

—
[y
[op]

Chief Judge Patti B. Saris:
ORDER entered. PROTECTIVE
ORDER (Geraldino-Karasek,
Clarilde) (Entered: 09/25/2017)

09/26/2017

p—
—
-3

ANSWER to Complaint (Amend-
ed Complaint, Dkt. 33) by New
Prime, Inc..(Machin, Amanda)
(Entered: 09/26/2017)

01/23/2018

—
[y
[0¢]

MOTION with INCORPORATED
MEMORANDUM to Deny Class
Certification by New Prime,
Inc..(Lipshutz, Joshua) Modified
docket text on 1/24/2018 (Gerald-
ino-Karasek, Clarilde). (Entered:
01/23/2018)

01/23/2018

—
—
NeJ

AFFIDAVIT in Support re 118
MOTION for Order to Deny
Class Certification . (Attach-
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ments: # 1 Exhibit 1)(Lipshutz,
Joshua) (Entered: 01/23/2018)

01/23/2018

AFFIDAVIT in Support re 118
MOTION for Order to Deny

Class Certification . (Lipshutz,
Joshua) (Entered: 01/23/2018)

02/01/2018

Joint MOTION for Extension of
Time to February 20, 2018 to File
Response/Reply as to 118
MOTION for Order to Deny
Class Certification by Dominic
Oliveira.(Schmidt, Andrew) (En-
tered: 02/01/2018)

02/05/2018

122

Chief Judge Patti B. Saris:
ELECTRONIC ORDER entered
ALLOWED re 121 Motion for Ex-
tension of Time to File Re-
sponse/Reply re 118 MOTION for
Order to Deny Class Certification

Responses due by 2/20/2018; Re-
plies due by 3/13/2018. (Geraldi-
no-Karasek, Clarilde) (Entered:
02/05/2018)

02/16/2018

Joint MOTION for Extension of
Time as to Discovery and Sum-
mary Judgment Deadlines by
Dominic Oliveira.(Schwab, Hilla-
ry) (Entered: 02/16/2018)

02/16/2018

124

ELECTRONIC NOTICE OF
RESCHEDULING.... Status Con-
ference RESET FROM 2/27/18
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TO 3/19/2018 11:15 AM in Court-
room 19 before Chief Judge Patti
B. Saris. (Molloy, Maryellen)
(Entered: 02/16/2018)

02/20/2018

Opposition re 118 MOTION for
Order to Deny Class Certification
filed by Dominic Oliveira.
(Schmidt, Andrew) (Entered:
02/20/2018)

02/20/2018

Chief Judge Patti B. Saris:
ENDORSED ORDER entered "
Allowed. However, the status
conference is cancelled "re 123
Motion for Extension of Time as
to Discovery and Summary
Judgment Deadlines. (Coppola,
Katelyn) (Entered: 02/21/2018)

02/20/2018

127

NOTICE Resetting a Hearing.
Status Conference set for
5/23/2018 02:00 PM in Courtroom
19 before Chief Judge Patti B.
Saris. (Coppola, Katelyn) (En-
tered: 02/21/2018)

02/20/2018

128

Set/Reset Deadlines: Discovery to
be completed by 4/30/2018,
Summary judgment to be com-
pleted by 5/31/2018. (Coppola,
Katelyn) (Entered: 02/21/2018)

02/26/2018

Assented to MOTION to Stay
Pending Supreme Court Proceed-
ings by New Prime,
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Inc..(Lipshutz, Joshua) (Main
Document 129 replaced on
2/27/2018. Memorandum In Sup-
port was separated and added as
it’s own entry.) (Coppola, Kate-
lyn). (Entered: 02/26/2018)

02/27/2018

—
(U]
o

MEMORANDUM in Support re
129 Assented to MOTION to Stay
Pending Supreme Court Proceed-
ings filed by New Prime, Inc..
(Coppola, Katelyn) (Entered:
02/27/2018)

03/06/2018

—
—

Chief Judge Patti B. Saris:
ENDORSED ORDER entered
ALLOWED 129 Assented to
MOTION to Stay Pending Su-
preme Court Proceedings (Ger-
aldino-Karasek, Clarilde) (En-
tered: 03/08/2018)

03/08/2018

132

SET DEADLINES : STATUS
REPORT DUE BY 9/28/2018

(Geraldino-Karasek, Clarilde)
(Entered: 03/08/2018)

03/08/2018

Chief Judge Patti B. Saris:
ORDER entered. ORDER OF
ADMINISTRATIVE
STAY/CLOSING. (Geraldino-
Karasek, Clarilde) (Entered:
03/08/2018)
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INDEPENDENT CONTRACTOR OPERATING
AGREEMENT

THIS AGREEMENT is made and entered into
this 31 day of May 2013, by and between NEW
PRIME, INC. (“Prime”) and (“Contractor” or “You”).

Prime is a for-hire motor carrier and utilizes in-
dependent contractors to assist in its business. You
are willing to lease the following-described tractor
(the “Equipment”) to Prime for the purpose of haul-
ing freight pursuant to the terms and conditions of
this Agreement: 1 Year 2012 Make FRGHT Serial
No. 1FUJGLDRI9CSBA3671 License No. 12AR5H
State MO;

NOW, THEREFORE, in consideration of the mu-
tual covenants herein contained and for other good
and valuable consideration, it is hereby agreed as fol-
lows:

1. LEASE. You hereby lease to Prime the
Equipment from the date of this Agreement—
through December 31 of the same year. Thereafter,
this Agreement shall continue from year to year un-
less otherwise terminated as provided herein. During
the term of this Agreement; Prime shall have exclu-
sive possession, control and use of the Equipment
and complete responsibility for the operation of the
Equipment. The provision in the preceding sentence
is set forth solely to conform with federal regulations
and is not to be used for any other purposes, includ-
ing any attempt to classify You as an employee of
Prime. 49 CFR 376.12 (c) (4) provides that nothing in
the provisions required by 49 CFR 376.12 (c¢) (1) is in-
tended to effect whether You or any driver provided by
You is an independent: contractor or an employee of the
Carrier.
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Prime shall retain the original of this Agreement,
a signed copy shall be maintained in each piece of
the Equipment, and one signed copy shall be main-
tained by You.

2.  SERVICE. The parties agree that the intent
of this Agreement is to establish an independent con-
tractor relationship at all times. You agree to make
the Equipment available to Prime, with qualified and
Prime Certified drivers, to pick up loads and
transport them to; destinations designated by vari-
ous shippers. You shall determine the means and
methods of performance of all transportation services
undertaken under the terms of this Agreement, in-
cluding driving times and deliver routes. You may
refuse to haul any load offered to You by Prime. You
have the right to provide services for another carrier
during the term of this Agreement, provided that (i)
You remove all identification devices, licenses and
base plate’s from the Equipment and return to
Prime, and (i.i.) You provide Prime five (5) business
days u notice of Your intent to provide services for
another carrier.

3. PAYMENT. Prime shall play You amounts,’
as itemized on Schedule 1 within fifteen (15) days
after You give Prime properly completed logs and al
documents required by the shippers of loads You
haul in order for Prime to be paid. All such payments
shall be reflected In an operator’s settlement which
Prime shall produce both on a weekly basis and as a
final statement following termination (the “Settle-
ment”). Upon termination of this Agreement, Your
final payment is contingent upon Your removal of all
Prime identification devices. Prime will be entitled
to recover from You those devices in the form of de-
cals or placards on the Equipment and return of
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those devices to Prime in the manner specified in
paragraph 7(d) hereof, unless they are painted di-
rectly on the Equipment, together with all of Your
Comdata cards. If an identification device has been
lost or stolen, a letter certifying that fact shall suf-
fice. Payment to You shall be made contingent upon
submission of a bill of lading to which no exceptions
shall be taken.

4. QUALCOMM. Your Equipment must con-
tain a Qualcomm unit which will work in conjunction
with Prime’s Qualcomm System. You hereby author-
ize Prime to deduct amounts specified in Schedule
from Your Settlement to make such rental payments
together with all monthly usage fees, including Ex-
cess message charges. You are responsible for the
timely return of any rented Qualcomm device upon
the termination: of this Agreement. If you lease a
Qualcomm unit from Prime land if the unit is dam-
aged or lost You agree to reimburse Prime the entire
cost incurred by Prime in repairing or replacing the
unit. You hereby authorize Prime to deduct an
amount equal to the cost from Your Settlement at
such time as Prime chooses. If the unit is not re-
turned upon termination, You agree to reimburse
Prime its cost incurred in replacing the unit and You
hereby authorize Price to deduct such cost from Your
final Settlement. If funds are not available to do so,
You agree to pay Prime its cost of collection including
reasonable attorney’s fees.

5.  ADVANCES. If You have secured advances
from Prime, You hereby authorize Prime to deduct
an amount equal to the advances from Your Settlement
at such time as Prime chooses.

6. TRAILER INSPECTION. You agree to
make a visual inspection prior to assuming control of
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trailers furnished by Prime: and immediately report
any existing damage or defects, and also to report
any damage that occurs while the trailer is under
Your control. If You fail Ito report any existing dam-
age or defects prior to assuming control of the trailer,
and the next driver following You who assumes con-
trolled that trailer reports damage or defects prior to
his assuming control, then You agree to pay to Prime
the actual cost of repairing such damage or defects.’
You hereby authorize Prime to deduct from Your
Settlement lament an amount equal to the cost of re-
pair.

7.  PERFORMANCE BOND.

(a) Amount and Set Off. You will de-
posit with Prime One Thousand Dollars ($1,000.00)
as security for the full performance of Your financial
obligations to Prime as set forth in this Agreement.
Prime may set off any part of the Performance Bond
against (i) cash advances made by Prime to You or
for the benefit of Your drivers; (ii) all expenses spe-
cifically itemized in paragraphs 8, 9 and 10 hereof;
(iii) all costs of Your insurance for coverages itemized
in paragraph 11 hereof which Prime has advanced
payment for; (iv) automobile liability, cargo and
trailer damage claims for which You are liable to
Prime as set forth in paragraph 12 hereof; (v) all
amounts charged by Prime pursuant to paragraph 13
hereof; (vi) advances made to You or on Your behalf
as specified in Schedule 2 hereof; (vii) all amounts
charged You by Prime or paid on Your behalf by
Prime as itemized on Schedule 3 hereof and accounted
for in Your Weekly Settlement; (viii) advances set forth
in paragraph 29; and (ix) all other obligations incurred
by You, which have been specified in this Agreement. If
Performance Bond funds are set puff, You shall provide
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additional money so that the Performance Bond equals
One Thousand Dollars ($1,000.00). In the event You fail
to replenish the Performance Bond as required, You
hereby authorize Prime to deduct from Your Settlement
amounts necessary to replenish the Performance Bond
as required. If you do not deposit the full amount of the
Performance Bond, You authorize Prime to deduct from
Your Settlement the amounts indicated in Schedule 3 in
order to fulfill this obligation.

(b) Interest. Prime will pay You inter-
est on the Performance Bond quarterly. This Interest
rate shall be equal to the average yield on Ninety-
One (91) Day, Thirteen (13) Week Treasury Bills as
established in the weekly auction by the Department
of the Treasury.

(¢) Accounting. Prime will provide
You an accounting of the Performance Bond it any
time requested by You. Prime shall also indicate on
Your Settlement sheets the amounts and description
of any deductions or additions made to the Perfor-
mance Bond.

(d) Return. Upon termination of this
Agreement, in order to have the Performance 55M—
Returned to You, You must first return to Prime all
of Prime’s placards and other identification devices,
other than those painted directly on the Equipment;
Your Comdata card, all base plates, permits, licens-
es, pre-pass toll transponder, properly completed logs
and documents necessary to receive payments for trips
made under this Agreement, You may either bring
these items to Prime’s terminal or deliver them to
Prime via mail or other form of conveyance of Your
choice. If You bring the Equipment to Prime’s terminal
Prime will remove all identification devices. If not, You
shall be responsible for their removal. Prime shall pro-
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vide a final accounting, itemizing all deductions, and
return all amounts due You from the Performance Bond
within forty-five (45) days of the termination.

8. EXPENSES. You shall pay all operating
and maintenance expenses in connection with the
operation of the Equipment, including but not lim-
ited to fuel, fuel taxes, Federal Highway Use Taxes,
tolls, ferries, detention, accessorial services, tractor
repairs and Seventy-Two percent (72%) of any agent
or brokerage fees charged against line haul revenues
received by Prime for any freight transported by You.
At your request, Prime will make advances for the
payment of such expenses, and You hereby authorize
Prime to deduct from Your Settlement amounts
equal to the advances. Except when a violation re-
sults from Your acts or omissions, Prime shall as-
sume the risk and costs of fines for overweight and
oversized trailers when the trailers are preloaded,
sealed, or the load is containerized) or when the
trailer or lading is otherwise outside Your control,
and for improperly permitted over-dimensions and
overweight loads. Prime shall reimburse You for any
fines paid by You which are Prime’s responsibility.
You shall be responsible for loading and unloading of
trailers.

9. LICENSES, PERMITS AND
AUTHORIZATIONS.

(a) Purchase. You are required to ob-
tain, at Your expense, a base plate under the inter-
national Registration Plan(“IRP”) permitting the
Equipment to be operated in all forty-eight (48), con-
tiguous states. Alternatively, You may authorize
Prime to obtain on Your behalf, but at Your expense,
all licenses, permits, IRP base plates and authoriza-
tions required .for operation of the Equipment. Upon
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such authorization You agree to reimburse Prime for
such expenses, and You hereby authorize Prime to
make the deductions from Your Settlement amounts
as set forth in Schedule 3.

(b) Return. During the term of the
Agreement, as well as after termination, all licenses,
permits, base plates; pre-pass toll transponder and
authorizations, as well as all placards, provided to
You by Prime shall be the property of Prime, and up-
on termination of this Agreement, You shall, within
seven (7) days return all such licenses, permits, base
plates, pre-pass toll transponder, placards and au-
thorizations to Prime. All identification devices shall
be returned in the manner specified in paragraph
7(d) hereof. Any unused portion of the base plate will
be credited to You if Prime receives a refund or credit
from the issuing authority or upon transfer to any
other vehicle in Prime’s fleet.

10. DRIVERS. You shall (i) drive the Equip-
ment Yourself, (ii) employ, on Your own behalf, driv-
ers for the Equipment, or (iii) lease drivers for the
Equipment.

(a) Contractor’'s Employees. If You
employ, on Your own behalf drivers for the Equip-
ment, you shall be sole. responsible for payment of
their wages, benefits, Social Security taxes, with-
holding taxes unemployment insurance fees, and all
other amounts required government agencies to be
paid by employers on behalf of or to employees. All
by drivers employed by You to operate the Equip-
ment shall be qualified so as to meet requirements of
all federal, state and local laws and the rules, and
regulations of the Department of Transportation. All
such drivers must first be certified by Prime. You
shall likewise employ on Your Own behalf and’ at
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Your own expense all driver’s helpers and other la-
borers required to carry out the purpose of this
Agreement. At Your request, Prime shall’ make
payments to Your employees and for their benefit
and on their behalf. You shall reimburse Prime for
all such expenses and hereby authorize Prime to de-
duct from Your Settlement amounts required to
make such reimbursements. All such reimburse-
ments shall be equal to payments made by Prime.

(b) Leased Drivers. If You lease driv-
ers for the Equipment, You hereby authorize Prime
to make advances for all amounts required to reim-
burse the leasing entity with whom You contracted
for services of the drivers. You shall reimburse Prime
for all such, expenses and hereby authorize Prime to
deduct from your Settlement amounts required to
make such reimbursements. All such reimburse-
ments shall be equal to payments made by Prime. All
Leased Drivers must first be certified by" rime.

11. INSURANCE

(a) Liability. Prime shall provide and
maintain auto liability insurance for the protection of
the public pursuant to FMCSA Regulations under 49
USC 13906. Said liability insurance may not neces-
sarily insure You against loss.

(b) Non-Trucking Use Auto Liability
Coverage. You shall provide and maintain at Your

own expel-se non-trucking use auto liability insur-
ance coverage. This coverage, whether referred to As
“bobtail”, unladened”, “deadhead” or otherwise, shall
provide coverage for all risks for movement of the
Equipment when it is not under dispatch by Prime.
Prime shall be named as an additional insured on
the policy, which shall ‘have limits of not less than $1
million per occurrence, CSL. This policy of insurance
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shall be primary to and without right of contribution
from all other insurance available to Prime.

(c) Cargo Insurance. Prime shall se-
cure and maintain Cargo Liability Insurance.

(d) Physical Damage Insurance. Prime
shall provide and maintain at its own expense physi-
cal damage insurance on its trailers.

(e) Occupational Injuries. You shall
either (i) make an election to procure Workers’ Com-
pensation Insurance protection against injuries sus-
tained while in pursuit of Your] business, for Your-
self and Your drivers, and thereafter provide and
maintain at Your own expense such insurance; or (ii)
provide and maintain at Your expense a suitable al-
ternative insurance, such as occupational accident
insurance, for Yourself and Your drivers, which in-
surance must be approved by Prime.

(f) Health and Life Insurance. You
may elect to purchase health and life insurance
through Prime.; It You do sod You hereby authorize
Prime to deduct such cost from Your Settlement. Be-
cause such insurance may not go into effect at the
time of the execution of this Agreement, and the
premiums may change from time to time, You agree
that the ‘provisions of paragraph 18 of this Agree-
ment apply to such deductions. The cost of this in-
surance shall be the actual premium charged by the
‘insurance company. However, under some health
policies of insurance which Prime purchases, a por-
tion of the premium may be retained by Prime in a
claims pool for the purpose of paying claims. If, at
the end of the policy period, there are any funds re-
maining in the claims pool, Prime retains those
funds.
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(g) Procuring of Insurance by Prime.
Upon Your request, an insurance broker working
with Prime and knowledgeable of the requirements
within this Agreement will provide You with cover-
age information and applications for insurance cov-
erage required of You by this Agreement. If You elect
to procure insurance through that insurance broker,
You hereby authorize Prime to deduct the cost of
such insurance from Your Settlement and forward
those amounts to such insurance broker. The cost of
all such insurance coverages shall be itemized On
Schedule 3 of this Agreement. Prime, or the insur-
ance broker, will furnish to You a certificate of in-
surance for each policy You purchase and a copy of
leach policy shall be furnished to You upon request.
You shall remain financially responsible to the in-
surance broker and/or insurer for any insurance
costs not paid due to an insufficiency of Settlement
funds.

(h) Proof of Insurance. All insurance
coverage provided by You as required by this Agree-
ment shall be in form and ‘substance, and issued by a
company satisfactory to Prime. You shall continuous-
ly provide Prime with proof of such insurance either by
¢ current binder or certificates of insurance from the date
of the execution of this Agreement until its termination.

12. ACCIDENTS, CLAIMS, LOSSES AND
EXPENSES.

(a) Auto Liability. Prime and its auto
liability insurer may settle any claim against Prime
arising out of the maintenance, use or control of the
Equipment. You shall pay Prime Up to Five Hundred
Dollars ($500.00) per occurrence for the settlement of
any such claim and related expenses.
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(b) Cargo. You shall pay Prime up to
Five Hundred Dollars ($500.00) per occurrence to-
ward the settlement of cargo losses directly caused
by fire, collision, overturning of vehicle, collapse of
bridges or docks, rising navigable waters oil river
floods, perils of the seas, lakes, rivers or inland water
while on ferries only, and cyclone, tornado or wind-
storm. If cargo losses are caused by any peril other
than those itemized above, You will pay Prime that
portion of such losses and expenses for which Prime
does not receive payment from their insurance carri-
er.

(c) Damage to Trailers. You shall pay
Prime up to Five Hundred Dollars ($500.00) per oc-
currence toward loss of, damage to, or liens for stor-
age with respect to Prime’s trailers which: are used
by You when such losses are covered by Prime’s in-
surance. When ‘the loss of, damage to, or liens for
storage of Prime’s trailers which are used by You are
not covered by insurance, You shall pay for all such
losses, including expenses and attorneys’ fees.

(d) Authorization to Deduct. You
Hereby authorize Prime to deduct from Your Settle-
ment all amounts due Prime under this paragraph
12. Prime shall provide You with a written explana-
tion and itemization of any such deductions for cargo
or property damage before such deductions are made.

(e) HOLD HARMLESS AND
INDEMNIFICATION. YOU AGREE TO
INDEMNIFY AND HOLD HARMLESS PRIME, ITS
AFFILIATED COMPANIES AND THEIR
RESPECTIVE OFFICERS, DIRECTOR,
SHAREHOLDERS, EMPLOYEES, AGENTS,
SUCCESSORS AND ASSIGNS, FROM AND
AGAINST ANY AND ALL LIABILITIES AND
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EXPENSES WHATSOEVER, INCLUDING,
WITHOUT LIMITATION, CLAIMS, DAMAGES,
JUDGMENTS, AWARDS, SETTLEMENTS,
INVESTIGATIONS, COSTS AND ATTORNEY’S
FEES (COLLECTIVELY, “CLAIMS”) WHICH ANY
OF THEM MAY INCUR OR BECOME OBLIGATED
TO PAY ARISING OUT OF YOUR ACTS OR
OMISSION OR THOSE OF YOUR AGENTS AND
EMPLOYEES (INCLUDING DRIVERS LEASED
YOUR PRIME). YOU FURTHER AGREE TO HOLD
PRIME HARMLESS AND TO INDEMNIFY PRIME
AGAINST ALL CLAIMS BY YOU AND YOUR
AGENTS AND EMPLOYEES. I UNDERSTAND
THAT THIS PARAGRAPH LIMITS MY RIGHTS
AND I ACKNOWLEDGE MY OPTION TO SEEK
INDEPENDENT LEGAL COUNSEL AND ADVICE.

13. OPERATING STATEMENT AND
PAYROLL SERVICES. At your request, Prime may
provide You with an operating statement, and You
nearby authorize Prime to make a deduction from
Your Settlement an amount as set forth in Schedule
3. In the event Primero vides services for Your co-
drivers, You hereby authorize Prime to make a deduction

from Your Settlement in amount as set forth in Schedule
3.

14. CITATIONS. At Your request, Prime shall
provide You with administrative services in connec-
tion with citations You receive while operating under
Prime’s authority, and advance money for payment
of them. You agree to pay and hereby authorize
Prime to deduct from Your Settlement an amount
equal to the fee as set forth in Schedule 3, as well as
an amount equal. to the payment made ion Your be-
half. You are under no obligation to submit Your ci-
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tations to Prime for handling. However, You agree to
report all citations to Prime.

15. FUEL CARD EXPRESS CODES TRIP
EXPRESS CHARGE. You agree that, in in the event
You utilize Prime’s fuel card system and express code
transaction system, You will pay to Prime and here-
by authorize Prime to deduct from Your Settlement
an amount as set forth in Schedule 3.

16. TRACTOR PAYMENT DEDUCTION IF
APPLICABLE). You are leasing X or purchasing _
(check one) Your tractor from SUCCESS LEASING
Your payments are itemized in Schedule 2 attached
hereto and made a part hereof. In addition, You are
required by Your lessor or lender to place certain
sums in reserve accounts as itemized in schedule 2.
By initialing Schedule 2 You authorize and request
Prime to deduct those sums itemized in Schedule 2
from Your Settlement and forward them to Your les-
sor or lender. If the agreement with Your lessor or
lender authorizes Prime to make deductions from
Prime’s Settlement with You for rental or purchase
payments, You must provide Prime with a copy of
that agreement and It shall be attached to this
Agreement and made a part hereof by this reference.

17. ADDITIONAL SETTLEMENT DEDUC-
TIONS. From time to time, You may purchase fuel,
products or services, including repairs, which are
charged to Prime. When You do so, You hereby au-
thorize Prime to deduct from Your Settlement
amounts equal to such charges. You are never re-
quired to charge any amounts to Prime’s account not
to make purchases from any vendor recommended by
Prime. Further, if You lease Your tractor, You may
be required by Your lessor to indemnify Your lessor
for claims arising out of Your acts and omissions as
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well as those of Your agents and employees, and to
pay for portions of any loss or damage to Your trac-
tor, When Your lease requires any such payments,
You hereby authorize Prime to deduct from Your set-
tlement amounts equal to such charges.

18. RATIFICATION OF DEDUCTIONS. In
paragraphs 4, 5, 6, 7, 8, 9, 10, 11(f), 12, 14, 17 and 1-
9 at this Agreement, Prime has agreed to make cer-
tain advances to You or on Your behalf. You have
agreed to allow Prime to make deductions from Your
Settlement as reimbursement for those advances.
Because those advances are not capable of determi-
nation at the time of the execution of this Agree-
ment, they shall be disclosed to You from time to
time in Your Settlement. To the extent Prime is re-
quired to disclose deductions to You, that require-
ment regarding any such deductions shall be deemed
fulfilled through Prime providing You with a Settle-
ment. However, upon request, Prime will provide
You copies of those documents which are necessary
to determine the validity of the charge. Computation
of each item shall be on the basis of, the actual amount
of each advance, charge or expense. If You have not ob-
jected to any such deduction in writing within ninety
(90) days of the date of the Settlement, the deduction
shall be deemed ratified by You.

19. NEGATIVE BALANCE. If You have a nega-
tive balance on Your Settlement after calculating all
payments dud You less all deductions authorized
herein, and if Prime has not offset that negative
amount, against Your security deposit, You agree to
pay to Prime interest On such negative balance at a
rate equal to the average yield on Ninety-One-Day,
Thirteen-Week Treasury Bills as established in the
weekly auction by the Department of Treasury. In-




JAT8

terest shall be paid on the average weekly amount of
Your negative balance.

If You have a substantial negative balance on
that Your cash flow is affected, and if Prime agrees,
You may convert some or all of that negative balance
to periodic payments to Prime (the “Advance”). In
that event You and Prime shall agree on the fre-
quency of payments and You agree to pay to Prime
interest on the Advance at the rate of 12% per an-
num. Provided, however in the event the Prime Rate
(of U. S. money center commercial banks as pub-
lished in The Wall Street Journal) shall equal or ex-
ceed 10%, You agree to pay to Prime interest on the
Advance at the Prime Rate plus 2%.

20. FREIGHT BILLS AND TARIFFS. Prime
shall provide You with a copy of Prime’s rated freight
bill or a computer-generated document containing
the same information, and, upon request, You shall
have the right to examine Prime’s tariffs at all rea-
sonable times, as well as documents from which con-
tract rates and charges are computed. Mileage is
based on the latest version of the Household Goods
Carrier’s Bureau Mileage Guide, unless otherwise
specified by Prime’s customers.

21. PRIME’S SERVICES, PRODUCTS AND
EQUIPMENT. You shall not be required to purchase
or rent any products, equipment or services from
Prime as a condition of entering into this Agreement.
In the event that You elect to purchase or rent any
products, equipment or services from or through
Prime, You agree that Prime may deduct amounts
due for such products, equipment or services from
the compensation due You. You and Prime agree that
such amounts will include the cost of such products
equipment or services and may include amounts to
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cover Prime’s administrative costs, either direct or
indirect, of securing, offering and maintaining such
products, equipment and services.

22. TERMINATION. Either party may Termi-
nate this Agreement by giving (30) days written no-
tice of such intention to the other party. In the event
either party commits a material breach of this
Agreement, the other shall have the right to termi-
nate this Agreement by giving five (5) days’ written
notice of such intention. Shipping requirements of
Prime’s customers are an essential part of Prime’s
business, and failure to adhere to such requirements
may be deemed to be a material breach of this
Agreement. The DOT has charged Prime with the
duty of requiring You to observe safety standards
while operating the Equipment under Prime’s au-
thority. It is agreed that Prime may terminate this
Agreement immediately if it has information or
knowledge or belief that the safety of the public is,
being endangered by You or Your agents or employ-
ees in the operation of the Equipment. In the event
this Agreement is terminated by either party or upon
the expiration of this Agreement You shall, within
forty-eight (48) hours, return all of Prime’s property
to Prime at a location specifically designated by
Prime. If You shall fail to return Prime’s property as
provided herein, You shall be responsible for all ex-
penses incurred by Prime in securing the proper re-
turn of said property. Such expenses may be charged
back against any amounts owed You by Prime.

23. NOTICES. All notices, requests, instruc-
tions, consents and other communications to be given
pursuant to this Agreement shall be in writing and
shall be deemed received (i) on the same day if deliv-
ered in person, by same day courier or by telegraphy
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telex or facsimile transmission; (ii) on the next day if
delivered by overnight mail or courier; or (iii) on the
date indicated on the return receipt, or if there is no
such receipt, on the third calendar day (excluding
Sundays) if delivered by certified or registered mail,
postage prepaid, to the party for whom intended to
the following addresses:

If to Prime: Manager, Contractor Relations
P.O. Box 4208
Springfield, MO 65808

If to Contractor: HALLMARK TRUCKING LLC
40 DUGGAN DR
LEOMINSTER MA 01453

Each party may, by written notice given to the other
in accordance with this Agreement, change the ad-
dress to which notices to such party are to be deliv-
ered.

24. RELATIONSHIP OF PARTIES. The par-
ties intend to create by this Agreement the relation-
ship of carrier and Independent Contractor and not
an employer/employee relationship. You are and
shall be deemed for all purposes to be an Independ-
ent Contractor ‘not an employee of Prime. Neither
You, Your employees, agents or servants, if any, are
to be considered employees of Prime at any time, un-
der any circumstance or for any purpose.

25. ASSIGNMENT. You shall not assign this
Agreement or any rights or obligations hereunder to
anyone Without the written consent of Prime.

26. DESIGNATION OF PAYEE. You agree
that, in the event there is more than one (1) individ-
ual named as the Contractor on the face age of this
Agreement, that those persons so named will desig-
nate in writing which one of them shall be entitled to
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receive the weekly Settlement check due under the
terms of this Agreement. Any change in such desig-
nation must be in writing and must be executed by
all individuals named as Contractor herein. The pur-
pose of this paragraph is to allow Prime to make one
(1) Settlement check payable to one (1) of the indi-
viduals named as Contractor without retaining any
exposure whatsoever for payment to the other named
Contractor.

The following named Co-Contractor is hereby
designated as the individual to receive all weekly
Settlement checks in this name only:

APPROVED:

27. MODIFICATION OF SCHEDULES. From
time to time during the term of this Agreement
amounts required to purchase insurance from a
Prime affiliate or through Prime, lease or purchase
payments, reserve account requirements, Qualcomm
user fees and other like items may be changed from
those amounts set forth on the Schedules attached
hereto by the person making such charges, In such
event and upon receipt in writing of notice of such
modification by Prime from the person making the
modification, Prime shall notify You in writing of
such change. Unless You instruct Prime in writing to
the contrary within ten (10) days of the date of
Prime’s notice to You, the appropriate Schedule shall
be deemed modified to reflect the new amount bring
charged and the Schedule shall be deemed by the
parties as being amended accordingly.

28. SET-OFF. You hereby rant to Prime the
right of immediate set off against Your weekly Set-




JA82

tlement of all amounts due from You to Prime under
the terms of this Agreement.

29. LEASE EXPENSES ADVANCES. If You
lease Your Tractor from Success Leasing, Inc. (“Suc-
cess”), Our Lease contains financial obligations in
addition to Lease Charges, Excess Mileage charge
and Tire Replacement Reserve. Those additional ob-
ligations are foundling paragraphs 10, 12, 14, 15, 17
and 19(d) of Your Lease. Those obligations may be
advanced by Success or Prime on Your behalf. In the
event they are, You hereby authorize Prime to de-
duct from Your Settlement or Your Performance
Bond amounts equal to such advances and remit to
the entity which made the advance. The amount de-
ducted shall be the actual cost of each such obliga-
tion.

30. GOVERNING LAW AND ARBITRATION.
THIS AGREEMENT SHALL BE GOVERNED BY
THE LAWS OF THE STATE OF MISSOURI. ANY
DISPUTES ARISING UNDER, ARISING OUT OF
OR RELATING TO THIS AGREEMENT,
INCLUDING AN ALLEGATION OF BREACH
THEREOF, AND ANY DISPUTES ARISING OUT
OF OR RELATING TO THE RELATIONSHIP
CREATED BY THE AGREEMENT, AND ANY
DISPUTES AS TO THE RIGHTS AND
OBLIGATIONS OF THE PARTIES, INCLUDING
THE ARBITRABILITY OF DISPUTES BETWEEN
THE PARTIES, SHALL BE FULLY RESOLVED BY
ARBITRATION IN ACCORDANCE WITH
MISSOURI'S ARBITRATION ACT AND/OR THE
FEDERAL ARBITRATION ACT, ANY
ARBITRATION BETWEEN THE PARTIES WILL
BE GOVERNED BY THE COMMERCIAL
ARBITRATION RULES OF THE AMERICAN
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ARBITRATION ASSOCIATION (THE RULES”).
THE PARTIES SPECIFICALLY AGREE THAT NO
DISPUTE MAY BE JOINED WITH THE DISPUTE
OF ANOTHER AND AGREE THAT CLASS
ACTIONS UNDER THIS ARBITRATION
PROVISION ARE PROHIBITED. IN THE EVENT
OF CONFLICT BETWEEN THE RULES AND THE
PROVISIONS OF THIS AGREEMENT, THE
PROVISIONS OF THIS AGREEMENT SHALL
CONTROL. EXCEPTIONS/CLARIFICATIONS OF
THE RULES INCLUDE: (i) THE PROCEEDINGS
SHALL BE CONDUCTED BY A SINGLE,
NEUTRAL ARBITRATOR TO BE SELECTED BY
THE PARTIES, OR, FAILING THAT, APPOINTED
IN ACCORDANCE WITH THE RULES, (ii) THE
SUBSTANTIVE LAW OF THE STATE OF
MISSOURI SHALL APPLY, AND (@iii) THE AWARD
SHALL BE CONCLUSIVE AND BINDING. A
DEMAND FOR ARBITRATION SHALL BE FILED
NOT LATER THAN ONE (1) YEAR AFTER THE
DISPUTE ARISES OR THE CLAIM ACCRUES,
AND FAILURE TO FILE SAID DEMAND WITH
THE ONE (1) YEAR PERIOD SHALL BE DEEMED
A FULL WAIVER OF THE CLAIM. THE PLACE OF
THE ARBITRATION HEREIN SHALL BE
SPRINGFIELD, MISSOURI. BOTH PARTIES
AGREE TO BE FULLY AND FINALLY BOUND BY
THE ARBITRATION AWARD, AND JUDGMENT
MAY BE ENTERED ON THE AWARD IN ANY
COURT HAVING JURISDICTION THEREOF. THE
PARTIES AGREE THAT THE ARBITRATION
FEES SHALL SPLIT BETWEEN THE PARTIES,
UNLESS CONTRACTOR SHOWS THAT THE
ARBITRATION FEES WILL IMPOSE A
SUBSTANTIAL FINANCIAL HARDSHIP ON
CONTRACTOR AS DETERMINED BY THE
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ARBITRATOR, IN WHICH EVENT PRIME WILL
PAY THE ARBITRATION FEES.

31. ENTIRE AGREEMENT. This Agreement
shall be comprised of this document executed below
by You and Prime as well as all Schedules initialed
by You (as amended from time to time as herein pro-
vided). Together they constitute the entire agree-
ment between the parties hereto and may not be
modified or amended except by written agreement
executed by both parties or, in the case of the Sched-
ules, as otherwise herein provided.

IN WITNESS WHEREOF, the parties have
hereunto set their hands and seals on the day and
year first written herein.

THIS CONTRACT CONTAINS A BINDING
ARBITRATION PROVISION WHICH MAY BE

ENFORCED BY THE PARTIES.
NEW PRIME, INC.
By:
“Prime”
“Contractor”

By Your initials on this page

You acknowledge receipt of a

copy of this Agreement from “Co-Contractor”
Prime
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INDEPENDENT CONTRACTOR OPERATING
AGREEMENT

THIS AGREEMENT is made and entered into
this 12 day of March, 2014, by and between NEW
PRIME, INC. (“Prime”) and (“Contractor” or “You”).

Prime is a for-hire motor carrier and utilizes in-
dependent contractors to assist in its business. You
are willing to lease the following-described tractor
(the “Equipment”) to Prime for the purpose of haul-
ing freight pursuant to the terms and conditions of
this Agreement: Year 2015 Make FRGHT Serial
No.3AKJGLD54FSFN2731 License No. State
MO

NOW, THEREFORE, in consideration of the mu-
tual covenants herein contained and for other good
and valuable consideration, it is hereby agreed as fol-
lows:

1. LEASE. You hereby lease to Prime the
Equipment from the date of this Agreement through
December 31 of the same year. Thereafter, this
Agreement shall continue from year to year unless
otherwise terminated as provided herein. During the
term of this Agreement, Prime shall have exclusive
possession, control and use of the Equipment and
complete responsibility for the operation of the
Equipment. The provision in the preceding sentence
is set forth solely to conform with federal regulations
and is not to be used for any other purposes, includ-
ing any attempt to classify You as an employee of
Prime. 49 CFR 376.12 (c) (4) provides that nothing in
the provisions required by 49 CFR 376.12 (c¢) (1) is in-
tended to effect whether You or any driver provided
by You is an independent contractor or an employee of
the Carrier.
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Prime shall retain the original of this Agreement,
a signed copy shall be maintained in each piece of
the Equipment, and one signed copy shall be main-
tained by You.

2. SERVICE. The parties agree that the intent
of this Agreement is to establish independent contrac-
tor relationship at all times. You agree to make the
Equipment available to Prime, with qualified and
Prime Certified drivers, to pick up loads and
transport them to destinations designated by various
shippers. You shall determine the means and meth-
ods of performance of all transportation services un-
dertaken under the terms of this Agreement, includ-
ing driving times and delivery routes. You may refuse
to haul any load offered to You by Prime. You have
the right to provide services for another carrier during
the term of this Agreement, provided that (i) You re-
move all identification devices, licenses and base
plates from the Equipment and return to Prime, and
(i1) You provide Prime five (5) business days’ notice of
Your intent to provide services for another carrier.

3. PAYMENT. Prime shall pay You amounts
as itemized on Schedule 1 within fifteen (15) days
after You give Prime properly completed logs and all
documents required by the shippers of loads You
haul in order for Prime to be paid. All such payments
shall be reflected in an operator’s settlement which
Prime shall produce both on a weekly basis and as a
final statement following termination (the “Settle-
ment”). Upon termination of this Agreement, Your
final payment is contingent upon Your removal of all
Prime identification devices. Prime will be entitled to
recover from You those devices in the form of decals
or placards on the Equipment and return of those
devices to Prime in the manner specified in para-
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graph 7(d) hereof, unless they are painted directly on
the Equipment, together with all of Your Comdata
cards. If an identification device has been lost or sto-
len, a letter certifying that fact shall suffice. Pay-
ment to You shall be made contingent upon submis-
sion of a bill of lading to which no exceptions shall be
taken.

4. QUALCOMM. Your Equipment must con-
tain a Qualcomm unit which will work in conjunction
with Prime’s Qualcomm system. You hereby author-
ize Prime to deduct amounts specified in Schedule 3
from Your Settlement to make such rental payments
together with all monthly usage fees, including Ex-
cess message charges. You are responsible for the
timely return of any rented Qualcomm device upon
the termination of this Agreement. If you lease a
Qualcomm unit from Prime, and if the unit is dam-
aged or lost, You agree to reimburse Prime the entire
cost incurred by Prime in repairing or replacing the
unit. You hereby authorize Prime to deduct an
amount equal to the cost from Your Settlement at
such time as Prime chooses. If the unit is not re-
turned upon termination, You agree to, reimburse
Prime its cost incurred in replacing the unit and You
hereby authorize Prime to deduct such cost from
Your final Settlement. If funds are not available to
do so, You agree to pay Prime its cost of collection
including reasonable attorney’s fees.

5. ADVANCES. If You have secured advances
from Prime, You hereby authorize Prime deduct an
amount equal to the advances from Your Settlement
at such time as Prime chooses.

6. TRAILER INSPECTION. You agree to
make a visual inspection prior to assuming control of
trailers furnished by Prime and immediately report
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any existing damage or defects, and also to report
any damage that occurs while the trailer is under
Your control. If You fail to report any existing dam-
age or defects prior to assuming control of the trailer,
and the next driver following You who assumes con-
trol of that trailer reports damage or defects prior to
his assuming control, then You agree to pay to Prime
the actual cost of repairing such damage or defects.
You hereby authorize Prime to deduct from Your
Settlement an amount equal to the cost of repair.

7. PERFORMANCE BOND.

(a) Amount and Set Off. You will deposit
with Prime Fifteen Hundred Dollars ($1,500.00) as
security for the full performance of Your financial ob-
ligations to Prime as set forth in this Agreement.
Prime may set off any part of the Performance Bond
against (i) cash advances made by Prime to You or for
the benefit of Your drivers; (ii) all expenses specifical-
ly itemized in paragraphs 8, 9 and 10 hereof; (iii) all
costs of Your insurance for coverages itemized in par-
agraph 11 hereof which Prime has advanced payment
for; (iv) automobile liability, cargo and trailer damage
claims for which You are liable to Prime as set forth
in paragraph 12 hereof; (v) all amounts charged by
Prime pursuant to paragraph 13 hereof; (vi) advances
made to You or on Your behalf as specified in Sched-
ule 2 hereof; (vii) all amounts charged You by Prime
or paid on Your behalf by Prime as itemized on
Schedule 3 hereof and accounted for in Your Weekly
Settlement; (viii) advances set forth in paragraph 29;
and (ix) all other obligations incurred by You which
have been specified in this Agreement. If Performance
Bond funds are set off, You shall provide additional
money so that the Performance Bond equals Fifteen
Hundred dollars ($1,500.00). In the event You fail to
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replenish the Performance Bond as required, You
hereby authorize Prime to deduct from Your Settle-
ment amounts necessary to replenish the Perfor-
mance Bond as required. If You do not deposit the full
amount of the Performance Bond, You authorize
Prime to deduct from Your Settlement the amounts
indicated in Schedule 3 in order to fulfill this obliga-
tion.

(b) Interest. Prime will pay You interest
on the Performance Bond quarterly. This interest rate
shall be equal to the average yield on Ninety-One (91)
Day, Thirteen (13) Week Treasury Bills as established
in the weekly auction by the Department of the
Treasury.

(¢)  Accounting. Prime will provide You an
accounting of the Performance Bond at any time re-
quested by You. Prime shall also indicate on Your
Settlement sheets the amounts and description of any
deductions or additions made to the Performance
Bond.

(d) Return. Upon termination of this
Agreement, in order to have the Performance Bond
returned to You, You must first return to Prime all of
Prime’s placards and other identification devices, oth-
er than those painted directly on the Equipment, Your
Comdata card, all base plates, permits, licenses, pre-
pass toll transponder, properly completed logs and
documents necessary to receive payments for trips
made under this Agreement. You may either bring
these items to Prime’s terminal or deliver them to
Prime via mail or other form of conveyance of Your
choice. If You bring the Equipment to Prime’s termi-
nal, Prime will remove all identification devices. If
not, You shall be responsible for their removal. Prime
shall provide a final accounting, itemizing all deduc-
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tions, and return all amounts due You from the Per-
formance Bond within forty-five (45) days of the ter-
mination.

8. EXPENSES. You shall pay all operating
and maintenance expenses in connection with the
operation of the Equipment, including but not lim-
ited to fuel, fuel taxes, Federal Highway Use Taxes,
tolls, ferries, detention, accessorial services, tractor
repairs and Seventy-Two percent (72%) of any agent
or brokerage fees charged against line haul revenues
received by Prime for any freight transported by You.
At your request, Prime will make advances for the
payment of such expenses, and You hereby authorize
Prime to deduct from Your Settlement amounts
equal to the advances. Except when a violation re-
sults from Your acts or omissions, Prime shall as-
sume the risk and costs of fines for overweight and
oversized trailers when the trailers are preloaded,
sealed, or the load is containerized, or when the
trailer or lading is otherwise outside Your control,
and for improperly permitted over-dimensions and
overweight loads. Prime shall reimburse You for any
fines paid by You which are Prime’s responsibility.
You shall be responsible for loading and unloading of
trailers.

9. LICENSES, PERMITS AND AUTHORIZA-
TIONS.

(a) Purchase. You are required to obtain,
at Your expense, a base plate under the International
Registration Plan (“IRP”) permitting the Equipment
to be operated in all forty-eight (48) contiguous states.
Alternatively, You may authorize Prime to obtain on
Your behalf, but at Your expense, all licenses, per-
mits, IRP base plates and authorizations required for
operation of the Equipment. Upon such authorization,
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You agree to reimburse Prime for such expenses, and
You hereby authorize Prime to make the deductions
from Your Settlement amounts as set forth in Sched-
ule 3.

(b) Return. During the term of this
Agreement, as well as after termination, all licenses,
permits, base plates, pre-pass toll transponder and
authorizations, as well as all placards, provided to
You by Prime shall be the INITIAL property of Prime,
and upon termination of this Agreement, You shall,
within seven (7) days, return all such licenses, per-
mits, base plates, pre-pass toll transponder, placards
and authorizations to Prime. All identification devices
shall be returned in the manner specified in para-
graph 7(d) hereof. Any unused portion of the base
plate will be credited to You if Prime receives a refund
or credit from the issuing authority or upon transfer
to any other vehicle in Prime’s fleet.

10. DRIVERS. You shall (i) drive the Equip-
ment Yourself, (ii) employ, on Your own behalf, driv-
ers for the Equipment, or (iii) lease drivers for the
Equipment.

(a) Contractor’s Employees. If You employ,
on Your own behalf, drivers for the Equipment, You

shall be solely responsible for payment of their wages,
benefits, Social Security taxes, withholding taxes, un-
employment insurance fees, and all other amounts
required by government agencies to be paid by em-
ployers on behalf of or to employees. All drivers em-
ployed by You to operate the Equipment shall be qual-
ified so as to meet requirements of all federal, state
and local laws and the rules and regulations of the
Department of Transportation. All such drivers must
first be certified by Prime. You shall likewise employ
on Your own behalf and at Your own expense all driv-
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er’s helpers and other laborers required to carry out
the purpose of this Agreement. At Your request,
Prime shall make payments to Your employees and
for their benefit and on their behalf. You shall reim-
burse Prime for all such expenses and hereby author-
ize Prime to deduct from Your Settlement amounts
required to make such reimbursements. All such re-
imbursements shall be equal to payments made by
Prime.

(b) Leased Drivers. If You lease drivers for
the Equipment, You hereby authorize Prime to make
advances for all amounts required to reimburse the
leasing entity with whom You contracted for services
of the drivers. You shall reimburse Prime for all such
expenses and hereby authorize Prime to deduct from
your Settlement amounts required to make such re-
imbursements. All such reimbursements shall be
equal to payments made by Prime. All Leased Drivers
must first be certified by Prime.

11. INSURANCE

(a) Liability. Prime shall provide and
maintain auto liability insurance for the protection of
the public pursuant to FMCSA Regulations under 49
USC 13906. Said liability insurance may not neces-
sarily insure You against loss.

(b) Non-Trucking Use Auto Liability Cov-
erage. You shall provide and maintain at Your own

expense non-trucking use auto liability insurance cov-
erage. This coverage, whether referred to as “bobtail”,
“unladened”, “deadhead” or otherwise, shall provide
coverage for all risks for movement of the Equipment
when it is not under dispatch by Prime. Prime shall
be named as an additional insured on the policy,
which shall have limits of not less than $1 million per
occurrence, CSL. This policy of insurance shall be
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primary to and without right of contribution from all
other insurance available to Prime.

(¢) Cargo Insurance. Prime shall secure
and maintain Cargo Liability Insurance.

(d) Physical Damage Insurance. Prime
shall provide and maintain at its own expense physi-
cal damage insurance on its trailers.

(e)  Occupational Injuries. You shall either
(i) make an election to procure Workers’ Compensa-
tion insurance protection against injuries sustained
while in pursuit of Your business, for Yourself and’
Your drivers, and thereafter provide and maintain at
Your own expense such insurance; or (ii) provide and
maintain at Your expense a suitable alternative in-
surance, such as occupational accident insurance, for
Yourself and Your drivers, which insurance must be
approved by Prime.

(f)  Procuring of Insurance by Prime. Upon
Your request, an insurance broker working with
Prime and knowledgeable of the requirements within
this Agreement will provide You with coverage infor-
mation and applications for insurance coverage re-
quired of You by this Agreement. If You elect to pro-
cure insurance through that insurance broker, You
hereby authorize Prime to deduct the cost of such in-
surance from Your Settlement and forward those
amounts to such insurance broker. The cost of all such
insurance coverages shall be itemized on Schedule 3
of this Agreement. Prime, or the insurance broker,
will furnish to You a certificate of insurance for each
policy You purchase and a copy of each policy shall be
furnished to You upon request. You shall remain fi-
nancially responsible to the insurance broker and/or
insurer for any insurance costs not paid due to an in-
sufficiency of Settlement funds.
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(g) Proof of Insurance. All insurance cov-
erage provided by You as required by this Agreement
shall be in form and substance, and issued by a com-
pany satisfactory to Prime. You shall continuously
provide Prime with proof of such insurance either by
current binders or certificates of insurance from the
date of the execution of this Agreement until its ter-
mination.

12. ACCIDENTS, CLAIMS, LOSSES AND
EXPENSES.

(a) Auto Liability. Prime and its auto lia-
bility insurer may settle any claim against Prime aris-
ing out of the maintenance, use or control of the
Equipment. You shall pay Prime up to Five Hundred
Dollars ($500.00) per occurrence for the settlement of
any such claim and related expenses.

(b) Cargo. You shall pay Prime up to Five
Hundred Dollars ($500.00) per occurrence toward the
settlement of cargo losses directly caused by fire, colli-
sion, overturning of vehicle, collapse of bridges or
docks, rising navigable waters or river floods, perils of
the seas, lakes, rivers or inland water while on ferries
only, and cyclone, tornado or windstorm. If cargo loss-
es are caused by any peril other than those itemized
above, You will pay Prime that portion of such losses
and expenses for which Prime does not receive pay-
ment from their insurance carrier.

(¢) Damage to Trailers. You shall pay
Prime up to Five Hundred Dollars ($500.00) per oc-
currence toward loss of, damage to, or liens for stor-
age with respect to Prime’s trailers which are used by
You when such losses are covered by Prime’s insur-
ance. When the loss of, damage to, or liens for storage
of Prime’s trailers which are used by You are not cov-
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ered by insurance, You shall pay for all such losses,
including expenses and attorneys’ fees.

(d) Authorization to Deduct. You hereby
authorize Prime to deduct from Your Settlement all
amounts due Prime under this paragraph 12. Prime
shall provide You with a written explanation and
itemization of any such deductions for cargo or prop-
erty damage before such deductions are made.

(e) HOLD HARMLESS AND INDEMNI-
FICATION. YOU AGREE TO INDEMNIFY AND
HOLD HARMLESS PRIME, ITS AFFILIATED
COMPANIES AND THEIR RESPECTIVE
OFFICERS, DIRECTOR, SHAREHOLDERS,
EMPLOYEES, AGENTS, SUCCESSORS AND
ASSIGNS, FROM AND AGAINST ANY AND ALL
LIABILITIES AND EXPENSES WHATSOEVER,
INCLUDING, WITHOUT LIMITATION, CLAIMS,
DAMAGES, JUDGMENTS, AWARDS,
SETTLEMENTS, INVESTIGATIONS, COSTS AND
ATTORNEY'S FEES (COLLECTIVELY, “CLAIMS”)
WHICH ANY OF THEM MAY INCUR OR BECOME
OBLIGATED TO PAY ARISING OUT OF YOUR
ACTS OR OMISSION OR THOSE OF YOUR
AGENTS AND EMPLOYEES (INCLUDING
DRIVERS LEASED FROM PRIME). YOU FURTHER
AGREE TO HOLD PRIME HARMLESS AND TO
INDEMNIFY PRIME AGAINST ALL CLAIMS BY
YOU AND YOUR AGENTS AND EMPLOYEES. I
UNDERSTAND THAT THIS PARAGRAPH LIMITS
MY RIGHTS AND I ACKNOWLEDGE MY OPTION
TO SEEK INDEPENDENT LEGAL COUNSEL AND
ADVICE.

13. OPERATING STATEMENT AND PAY-
ROLL SERVICES. At your request, Prime may pro-
vide You with an operating statement, and You
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hereby authorize Prime to make a deduction from
Your Settlement an amount as set forth in Schedule
3. In the event Prime provides services for Your co-
drivers, You hereby authorize Prime to make a de-
duction from Your Settlement in amount as set forth

in Schedule 3.

14. CITATIONS. At Your request, Prime shall
provide You with administrative services in connec-
tion with citations You receive while operating under
Prime’s authority, and advance money for payment of
them. You agree to pay and hereby authorize Prime to
deduct from Your Settlement an amount equal to the
fee as set forth in Schedule 3, as well as an amount
equal to the payment made on Your behalf. You are
under no obligation to submit Your citations to
Prime for handling. However, You agree to report all
citations to Prime.

15. FUEL CARD EXPRESS CODES/TRIP
EXPRESS CHARGE. You agree that, in in the event
You utilize Prime’s fuel card system and express code
transaction system, You will pay to Prime and here-
by authorize Prime to deduct from Your Settlement
an amount as set forth in Schedule 3.

16. TRACTOR PAYMENT DEDUCTION (IF
APPLICABLE). You are leasing X or purchasing ___
(check one) Your tractor from SUCCESS LEASING
Your payments are itemized in Schedule 2 attached
hereto and made a part hereof. In addition, You are
required by Your lessor or lender to place certain
sums in reserve accounts as itemized in Schedule 2.
By initialing Schedule 2 You authorize and request
Prime to deduct those sums itemized in Schedule 2
from Your Settlement and forward them to Your les-
sor or lender. If the agreement with Your lessor or
lender authorizes Prime to make deductions from
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Prime’s Settlement with You for rental or purchase
payments, You must provide Prime with a copy of
that agreement and it shall be attached to this
Agreement and made a part hereof by this reference.

17. ADDITIONAL SETTLEMENT DEDUC-
TIONS. From time to time, You may purchase fuel,
products or services, including repairs, which are
charged to Prime. When You do so, You hereby au-
thorize Prime to deduct from Your Settlement
amounts equal to such charges. You are never re-
quired to charge any amounts to Prime’s account nor
to make purchases from any vendor recommended by
Prime. Further, if You lease Your tractor, You may
be required by Your lessor to indemnify Your lessor
for claims arising out of Your acts and omissions as
well as those of Your agents and employees, and to
pay for portions of any loss or damage to Your trac-
tor. When Your lease requires any such payments,
You hereby authorize Prime to deduct from Your set-
tlement amounts equal to such charges.

18. RATIFICATION OF DEDUCTIONS. In
paragraphs 4, 5, 6, 7, 8, 9, 10, 11(f), 12, 14, 17 and 19
of this Agreement, Prime has agreed to make certain
advances to You or on Your behalf. You have agreed
to allow Prime to make deductions from Your Set-
tlement as reimbursement for those advances. Be-
cause those advances are not capable of determina-
tion at the time of the execution of this Agreement,
they shall be disclosed to You from time to time in
Your Settlement. To the extent Prime is required to
disclose deductions to You, that requirement regard-
ing any such deductions shall be deemed fulfilled
through Prime providing You with a Settlement.
However, upon request, Prime will provide You cop-
ies of those documents which are necessary to de-
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termine the validity of the charge. Computation of
each item shall be on the basis of the actual amount
of each advance, charge or expense. If You have not
objected to any such deduction in writing within
ninety (90) days of the date of the Settlement, the
deduction shall be deemed ratified by You.

19. NEGATIVE BALANCE. If You have a nega-
tive balance on Your Settlement after calculating all
payments due You, less all deductions authorized
herein, and if Prime has not offset that negative
amount against Your security deposit, You agree to
pay to Prime interest on such negative balance at a
rate equal to the average yield on Ninety-One-Day,
Thirteen-Week Treasury Bills as established in the
weekly auction by the Department of Treasury. In-
terest shall be paid on the average weekly amount of
Your negative balance. If You have a substantial
negative balance so that Your cash flow is affected,
and if Prime agrees, You may convert some or all of
that negative balance to periodic payments to Prime
(the “Advance”). In that event You and Prime shall
agree on the frequency of payments and You agree to
pay to Prime interest on the Advance at the rate of
12% per annum. Provided, however, in the event the
Prime Rate (of U. S. money center commercial banks
as published in The Wall Street Journal) shall equal
or exceed 10%, You agree to pay to Prime interest on
the Advance at the Prime Rate plus 2%.

20. FREIGHT BILLS AND TARIFFS. Prime
shall provide You with a copy of Prime’s rated freight
bill or a computer-generated document containing
the same information, and, upon request, You shall
have the right to examine Prime’s tariffs at all rea-
sonable times, as well as documents from which con-
tract rates and charges are computed. Mileage is
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based on the latest version of the Household Goods
Carrier’s Bureau Mileage Guide, unless otherwise
specified by Prime’s customers.

21. PRIME’S SERVICES, PRODUCTS AND
EQUIPMENT. You shall not be required to purchase
or rent any products, equipment or services from
Prime as a condition of entering into this Agreement.
In the event that You elect to purchase or rent any
products, equipment or services from or through
Prime, You agree that Prime may deduct amounts
due for such products, equipment or services from
the compensation due You. You and Prime agree that
such amounts will include the cost of such products,
equipment or services and may include amounts to
cover Prime’s administrative costs, either direct or
indirect, of securing, offering and maintaining such
products, equipment and services.

22. TERMINATION. Either party may termi-
nate this Agreement by giving thirty (30) days’ writ-
ten notice of such intention to the other party. In the
event either party commits a material breach of this
Agreement, the other shall have the right to termi-
nate this Agreement by giving five (5) days’ written
notice of such intention. Shipping requirements of
Prime’s customers are an essential part of Prime’s
business, and failure to adhere to such requirements
may be deemed to be a material breach of this
Agreement. The DOT has charged Prime with the
duty of requiring You to observe safety standards
while operating the Equipment under Prime’s au-
thority. It is agreed that Prime may terminate this
Agreement immediately if it has information or
knowledge or belief that the safety of the public is
being endangered by You or Your agents or employ-
ees in the operation of the Equipment. In the event
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this Agreement is terminated by either party or upon
the expiration of this Agreement, You shall, within
forty-eight (48) hours, return all of Prime’s property
to Prime at a location specifically designated by
Prime. If You shall fail to return Prime’s property as
provided herein, You shall be responsible for all ex-
penses incurred by Prime in securing the proper re-
turn of said property. Such expenses may be charged
back against any amounts owed You by Prime.

23. NOTICES. All notices, requests, instruc-
tions, consents and other communications to be given
pursuant to this Agreement shall be in writing and
shall be deemed received (i) on the same day if deliv-
ered in person, by same day courier or by telegraph,
telex or facsimile transmission; (ii) on the next day if
delivered by overnight mail or courier; or (iii) on the
date indicated on the return receipt, or if there is no
such receipt, on the third calendar day (excluding
Sundays) if delivered by certified or registered mail,
postage prepaid, to the party for whom intended to
the following addresses:

If to Prime: Manager, Contractor Relations
P.O. Box 4208
Springfield, MO 65808

If to Contractor: HALLMARK TRUCKING LLC
1125 BARBOUR AVENUE
PORT CHARLOTTE FL 33948

Each party may, by written notice given to the other
in accordance with this Agreement, change the ad-
dress to which notices to such party are to be deliv-
ered.

24. RELATIONSHIP OF PARTIES. The parties
intend to create by this Agreement the relationship
of Carrier and Independent Contractor and not an
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employer/employee relationship. You are and shall
be deemed for all purposes to be an Independent
Contractor, not an employee of Prime. Neither You,
Your employees, agents or servants, if any, are to be
considered employees of Prime at any time, under
any circumstance or for any purpose.

25. ASSIGNMENT. You shall not assign this
Agreement or any rights or obligations hereunder to
anyone without the written consent of Prime.

26. DESIGNATION OF PAYEE. You agree
that, in the event there is more than one (1) individ-
ual named as the Contractor on the face page of this
Agreement, that those persons so named will desig-
nate in writing which one of them shall be entitled to
receive the weekly Settlement check due under the
terms of this Agreement. Any change in such desig-
nation must be in writing and must be executed by
all individuals named as Contractor herein. The pur-
pose of this paragraph is to allow Prime to make one
(1) Settlement check payable to one (1) of the indi-
viduals named as Contractor without retaining any
exposure whatsoever for payment to the other named
Contractor.

The following named Co-Contractor is hereby
designated as the individual to receive all weekly
Settlement checks in this name only:

APPROVED:

27. MODIFICATION OF SCHEDULES. From
time to time during the term of this Agreement
amounts required to purchase insurance from a
Prime affiliate or through Prime, lease or purchase
payments, reserve account requirements, Qualcomm
user fees and other like items may be changed from
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those amounts set forth on the Schedules attached
hereto by the person making such charges. In such
event and upon receipt in writing of notice of such
modification by Prime from the person making the
modification, Prime shall notify You in writing of
such change. Unless You instruct Prime in writing to
the contrary within ten (10) days of the date of
Prime’s notice to You, the appropriate Schedule shall
be deemed modified to reflect the new amount being
charged and the Schedule shall be deemed by the
parties as being amended accordingly.

28. SET-OFF. You hereby grant to Prime the
right of immediate set off against Your weekly Set-
tlement of all amounts due from You to Prime under
the terms of this Agreement.

29. LEASE EXPENSES ADVANCES. If You
lease Your Tractor from Success Leasing, Inc. (“Suc-
cess”), Your Lease contains financial obligations in
addition] to Lease Charges, Excess Mileage Charge
and Tire Replacement Reserve. Those additional ob-
ligations are found in paragraphs 10, 12, 14, 15, 17
and 19(d) of Your Lease. Those obligations may be
advanced by Success or Prime on Your behalf. In the
event they are, You hereby authorize Prime to de-
duct from Your Settlement or Your Performance
Bond amounts equal to such advances and remit to
the entity which made the advance. The amount de-
ducted shall be the actual cost, of each such obliga-
tion.

30. GOVERNING LAW AND ARBITRATION.
THIS AGREEMENT SHALL BE GOVERNED BY
THE LAWS OF THE STATE OF MISSOURI. ANY
DISPUTES ARISING UNDER, ARISING OUT OF
OR RELATING TO THIS AGREEMENT,
INCLUDING AN ALLEGATION OF BREACH
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THEREOF, AND ANY DISPUTES ARISING OUT
OF OR RELATING TO THE RELATIONSHIP
CREATED BY THE AGREEMENT, AND ANY
DISPUTES AS TO THE RIGHTS AND
OBLIGATIONS OF THE PARTIES, INCLUDING
THE ARBITRABILITY OF DISPUTES BETWEEN
THE PARTIES, SHALL BE FULLY RESOLVED BY
ARBITRATION IN ACCORDANCE WITH
MISSOURI'S ARBITRATION ACT AND/OR THE
FEDERAL ARBITRATION ACT. ANY
ARBITRATION BETWEEN THE PARTIES WILL
BE GOVERNED BY THE COMMERCIAL
ARBITRATION RULES OF THE AMERICAN
ARBITRATION ASSOCIATION (THE “RULES”).
THE PARTIES SPECIFICALLY AGREE THAT NO
DISPUTE MAY BE JOINED WITH THE DISPUTE
OF ANOTHER AND AGREE THAT CLASS
ACTIONS UNDER THIS ARBITRATION
PROVISION ARE PROHIBITED. IN THE EVENT
OF CONFLICT BETWEEN THE RULES AND THE
PROVISIONS OF THIS AGREEMENT, THE
PROVISIONS OF THIS AGREEMENT SHALL
CONTROL. EXCEPTIONS/CLARIFICATIONS OF
THE RULES INCLUDE: (i) THE PROCEEDINGS
SHALLL. BE CONDUCTED BY A SINGLE,
NEUTRAL ARBITRATOR TO BE SELECTED BY
THE PARTIES, OR, FAILING THAT, APPOINTED
IN ACCORDANCE WITH THE RULES, (ii) THE
SUBSTANTIVE LAW OF THE STATE OF
MISSOURI SHALL APPLY, AND (iii) THE AWARD
SHALL BE CONCLUSIVE AND BINDING. A
DEMAND FOR ARBITRATION SHALL BE FILED
NOT LATER THAN ONE (1) YEAR AFTER THE
DISPUTE ARISES OR THE CLAIM ACCRUES,
AND FAILURE TO FILE SAID DEMAND WITH
THE ONE (1) YEAR PERIOD SHALL BE DEEMED



JA104

A FULL WAIVER OF THE CLAIM. THE PLACE OF
THE ARBITRATION HEREIN SHALL BE
SPRINGFIELD, MISSOURI. BOTH PARTIES
AGREE TO BE FULLY AND FINALLY BOUND BY
THE ARBITRATION AWARD, AND JUDGMENT
MAY BE ENTERED ON THE AWARD IN ANY
COURT HAVING JURISDICTION THEREOF. THE
PARTIES AGREE THAT THE ARBITRATION
FEES SHALL SPLIT BETWEEN THE PARTIES,
UNLESS CONTRACTOR SHOWS THAT THE
ARBITRATION FEES WILL IMPOSE A
SUBSTANTIAL FINANCIAL HARDSHIP ON
CONTRACTOR AS DETERMINED BY THE
ARBITRATOR, IN WHICH EVENT PRIME WILL
PAY THE ARBITRATION FEES.

31. ENTIRE AGREEMENT. This Agreement
shall be comprised of this document executed below
by You and Prime as well as all Schedules initialed
by You (as amended from time to time as herein pro-
vided). Together they constitute the entire agree-
ment between the parties hereto and may not be
modified or amended except by written agreement
executed by both parties or, in the case of the Sched-
ules, as otherwise herein provided.

IN WITNESS WHEREOF, the parties have
hereunto set their hands and seals on the day and
year first written herein.

THIS CONTRACT CONTAINS A BINDING
ARBITRATION PROVISION WHICH MAY BE
ENFORCED BY THE PARTIES.

NEW PRIME, INC.

By:
“Prime”
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“Contractor”

By Your initials on
this page You

acknowledge receipt
of a copy of this

Agreement from

; “Co-Contractor”
Prime
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INDEPENDENT CONTRACTOR OPERATING
AGREEMENT
SCHEDULE 1
Reefer Division

PAYMENT

Payments made to You by Prime under para-
graph 3 of the Agreement shall be as follows:

1. PERCENTAGE OF REVENUE. Prime shall
pay You 72% of the line haul revenue received by
Prime for freight transported by You. The phrase
“line haul revenue” means all amounts paid by
Prime’s customers for transportation of freight exclu-
sive of accessorial charges. Accessorial charges are
charges made by Prime to the customer for goods and
services in addition to freight transportation, includ-
ing but not limited to such things as loading and un-
loading, special permits, pallets, tarp fees and shag
fees. Not all accessorial charges will be designated by
the customer as separate from the “line haul reve-
nue”, but shall be itemized by Prime on the freight
bill as a separate charge and for purposes of this
paragraph shall not be included in the “line haul
revenue”. Examples are the following charges that
shall be deducted from “line haul revenue” when de-
termining payment to You: (i) all pallets that are not
provided or paid for by the customer shall be charged
up to $5.00 per pallet per load; (ii) all amounts paid
by Prime to You or a third party for loading and un-
loading in excess of that paid by the customer; and
(iii) all amounts paid by Prime to You or a third par-
ty for tarp and shag fees in excess of that paid by the
customer. Prime may make surcharges to some cus-
tomers for fuel (tractor and/or refrigerated unit) or
for liability and cargo insurance above the minimum
required by law. When these surcharges are made,
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they shall be so designated on Prime’s freight bill
and itemized as a separate charge. For purposes of
this paragraph, such charges shall not be included in
the “line haul revenue”. In addition, all amounts paid
by Prime to you for fuel surcharges (tractor and/or
refrigerated unit) in excess of that paid by customer
will be deducted from linehaul. All fuel surcharges
collected from customer in excess of amounts paid to
you by Prime shall be added to linehaul.

2. REVENUE AVERAGING. Subject to the
terms, conditions and limitations contained in the
Agreement, You shall receive no less than $1.02 per
authorized dispatched mile while operating the
truck. Revenue paid to You shall be reconciled every
100,000 authorized dispatched miles. If revenue paid
You at any time during the reconciliation period av-
erages below $1.02 per mile while operating the
truck Prime shall make advances to You sufficient to
bring Your average revenue up to the stated mini-
mum. Thereafter, if your revenue increases suffi-
ciently so as to average in excess of the stated mini-
mum, Prime will be entitled to recover from You that
portion of such advances that caused Your revenue to
average above the stated minimum, and You author-
ize Prime to deduct such amount from Your Settle-
ment.

3. RECOVERY UPON TERMINATION. If You
terminate this Agreement prior to the end of any sin-
gle reconciliation period, and You have averaged less
than $1.02 per authorized dispatched mile while op-
erating the truck, but have received advances up to
that amount, You agree to repay Prime the difference
between the actual average rate per mile and $1.02
per mile while operating the truck and agree that
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such amount may be deducted from Your security
deposit.

4. EQUIPMENT. You agree to furnish Your
own tools and equipment necessary for Your opera-
tions including, but not limited to, a pulp thermome-
ter, two load locks, a trailer security lock approved
by Prime, wrenches sufficient to adjust tractor and
trailer brake assemblies, fire extinguisher, flash-
light, and a minimum of three reflective/warning
highway triangles.

NEW PRIME, INC.
By:

Date:

“Prime”

Date:

“Contractor”
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

DOMINIC OLIVEIRA, Civil Action No. 1:15-cv-
on his own behalf and on be- 10603-PBS
half of all others similarly

situated,
Plaintiff,
V.
NEW PRIME, INC.
Defendant.

FIRST AMENDED COMPLAINT

Plaintiff, by and through his undersigned coun-
sel, files this Class and Collective Action First
Amended Complaint for unpaid wages against the
above-listed Defendant.

This amendment is by right pursuant to F.R.C.P.
15(a)(1)(B).

STATEMENT OF THE CASE

1. Plaintiff Dominic Oliveira and those simi-
larly situated are currently, or were formerly, em-
ployed by Defendant New Prime, Inc. (“New Prime”)
and, in many weeks, were paid less than minimum
wage for each hour of work.

2.  Plaintiff Oliveira and those similarly situ-
ated were directed to do training sessions for which
they received no pay, both at the beginning of New
Prime’s “Paid Apprenticeship” program and before
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becoming either a company or independent contrac-
tor driver.

3. Because the Defendant paid the Plaintiff
and those similarly situated, including employees la-
beled as trainees or independent contractors, by the
mile but did not compensate for other on duty time,
the Plaintiff and those similarly situated were not
paid statutory minimum wage.

4. The Defendant violated the Fair Labor
Standards Act, 29 U.S.C. §§ 201 et seq., and Missouri
statutes related to wages and hours by failing to pay
minimum wage for all hours worked in each work-
week when due.

5. The Defendant’s violations of the Fair Labor
Standards Act and Missouri and Maine’s labor laws
were willful, malicious and deliberate.

6. Plaintiff Oliveira seeks compensation for
the Defendant’s violations of the Fair Labor Stand-
ards Act and Missouri’s and Maine’s minimum wage
laws, on his own behalf and on behalf of all other
similarly situated current and former employees (in-
cluding those employees misclassified as independ-
ent contractors) of Defendant.

PARTIES, JURISDICTION, AND VENUE

7.  Plaintiff Oliveira recently moved his per-
manent residency from Maine to Florida. At various
times throughout his employment (as both a stand-
ard employee and as an employee misclassified as an
independent contractor) Plaintiff Oliveira was a res-
ident of Worcester County, Massachusetts.

8.  Plaintiff Oliveira was employed by the De-
fendant at various times from approximately March
2013 through approximately June 2014.
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9. Plaintiff Oliveira was employed by the De-
fendant New Prime, though classified as an inde-
pendent contractor, from approximately May 2013
through approximately June 2014, and he was la-
beled an employee again for a brief period in the fall
of 2014.

10. Plaintiff Oliveira’s FLSA Consent to Sue is
annexed hereto as Exhibit 1.

11. Defendant New Prime is a registered Mis-
souri business corporation with a principal business
address of 2740 North Mayfair, Springfield, MO
65803. At all relevant times, Defendant New Prime
was doing business in the Commonwealth of Massa-
chusetts.

12. Jurisdiction is conferred upon this Court by
28 U.S.C. § 1331 because this case arises under the
laws of the United States. Specifically, this action
arises under the Fair Labor Standards Act, 29 U.S.C.
§§ 201 et seq.

13. Plaintiff requests that this Court exercise
supplemental jurisdiction over their claims under the
laws of Missouri and Maine, pursuant to 28 U.S.C. §
1367.

14. Venue is proper pursuant to 28 U.S.C. §
1391(b)(2): the Plaintiff was permanently domiciled
in Massachusetts when he was first employed, at
various times while working for the Defendant he
was in Massachusetts, and the Defendant conducts
substantial business in the Commonwealth of Mas-
sachusetts.
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FACTUAL ALLEGATIONS RELEVANT TO ALL
CLAIMS

15. Defendant New Prime hired Plaintiff
Oliveira and all others similarly situated as employ-
ees or employees misclassified as independent con-
tractors.

16. Defendant New Prime has over $500,000 in
gross receipts per year.

17. Defendant New Prime hired Plaintiff
Oliveira and all others similarly situated to
transport goods in interstate commerce.

18. Defendant New Prime employed two or
more people, including the named Plaintiff, to handle
and work on materials that move in interstate com-
merce.

DEFENDANT NEW PRIME FAILS TO PAY FOR
TIME SPENT TRAINING

19. New Prime conducts a “Paid Apprenticeship
CDL training” to train new drivers but also to get the
benefit of their labor. Prime advertises this program
as “On-the-Job” Truck Driver Training Program.
Student Truck Driver Program, annexed hereto as
exhibit 2, Paid Apprenticeship CDL Training, an-
nexed hereto as exhibit 3.

20. New Prime tells the potential apprentices
they won’t have to pay tuition if they stay with New
Prime for a year as either employee drivers or con-
tractors.

21. The whole purpose of the tuition forgiveness
plan after a year of service to New Prime is to make
clear to the apprentices that there will be a position
available when they finish, and also to make it eco-
nomically difficult for the apprentices to not accept
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this position. Further, New Prime employees reas-
sure the potential apprentices that they will have a
position at the end of the program, barring unfore-
seen circumstances.

22. But even within the training program’s
structure, potential apprentices are promised a tem-
porary spot on the payroll as B2 trainee drivers after
about four weeks when they pass the CDL test, and
therefore the apprentices understand that they will
receive wages when they sign up for this paid ap-
prenticeship.

23. After a serious application process, appren-
tices selected for the program attend a four-day ori-
entation at New Prime’s facility in Missouri.

24. The apprentices then drive with a New
Prime driver for three to four weeks for a total of
10,000 miles. The drivers receive an advance of $200
per week for food that they are required to repay, but
otherwise receive no remuneration.

25. Under U.S. Department of Transportation
regulations drivers’ driving time and non-driving “on
duty” time are strictly regulated. A New Prime in-
structor driver must count his time supervising a
trainee driver as on duty time but it does not count
against driving time. A driver alone can only drive
for 11 hours of his 14 hour period. But when he can
use his extra duty hours to supervise a student he
can often keep the truck moving for the entire period.

26. Because New Prime is able to move loads
faster with these extra student drivers, it profits
from their labor, and effectively replaces the work
that other paid drivers would do with the work of
these trainees.
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27. In the third phase of the program the driver
takes the CDL exam and then completes 30,000
miles as a “B2” company driver trainee. The drivers
are paid wages of 14 cents per mile driven without
regard to other compensable work time.

28. After this, employees take more orientation
classes, and are then classified as either company
drivers or independent contractors. Drivers receive a
$100 bonus to become independent contractors. The
orientations take about a week and are unpaid. This
is a different orientation than at the beginning of the
apprenticeship program.

DEFENDANT NEW PRIME ROUTINELY FAILS
TO PAY MINIMUM WAGE TO TRAINEES

29. Plaintiff Oliveira entered the apprentice-
ship program in March of 2013.

30. Plaintiff Oliveira and the other apprentices
were not paid for time spent in orientation either at
the beginning of the program, or when before they
started as company drivers or mislabeled independ-
ent contractors.

31. Plaintiff Oliveira and other employees simi-
larly situated drove trucks and moved cargo in inter-
state commerce for New Prime.

32. Plaintiff Oliveira and other employees simi-
larly situated delivered cargo as directed by New
Prime.

33. In this period, Plaintiff Oliveira routinely
worked many hours driving hundreds and often
thousands of miles. He was often required to assist a
second driver and/or alternate driving time. For all
time he was in a New Prime truck he was either
driving or otherwise working for New Prime in some
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capacity. Because he was away from his home on
company duty and responsible for the company’s
property, he was working most of the time while dis-
patched.

34. New Prime’s website for prospective ap-
prentices says: “During your training period, you can
expect to be out four to six weeks at a time. Once you
complete training and upgrade to a solo company
driver, you can expect to be out 3 to 4 weeks at a
time (depending upon where you live), with a day off
for every week you are out.” Exh. 3.

35. Plaintiff Oliveira’s pay was often reduced
with deductions, including the $25 deduction to pay
back the $200 advances from the first training peri-
od. Plaintiff Oliveira also received travel allowances.
New Prime did not make employment tax deductions
on this money, presumably because it covered ex-
penses for the benefit of the employer, and therefore
the allowances cannot be considered wages. See
Drivers Payroll Recap dated 4/17/13, annexed hereto
as exhibit 4.

36. On multiple occasions, despite working con-
tinuous tours of duty for entire weeks and driving
thousands of miles, Plaintiff Oliveira was compen-
sated less than minimum wage by New Prime.

37. Because of the nature of long haul trucking,
Plaintiff Oliveira spent almost all of his time doing
compensable work for New Prime. This included
loading and unloading, protecting the company prop-
erty, and doing many other tasks for New Prime’s
benefit away from his home. But New Prime only
paid for those hours when the truck was actually
moving.
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38. Examples from the Plaintiff's employment
records show that he was often not paid minimum

wage.

for the week of April 17, 2013, Plain-
tiff Oliveira was paid for 6156 miles
over a period of 8 days and had net
wages, after deductions, of $482.85. It
would only take 66.6 hours of work at
the FLSA minimum to reach $482.85.
Even just counting the time while the
truck was moving at a generous speed
of 65 miles per hour, Plaintiff Oliveira
must have worked at least 94.71
hours. Exh. 4.

for the week of May 1, 2013, Plaintiff
Oliveira was paid for 5653 miles over
a period of 7 days and had net wages,
after deductions, of $441.36. It would
only take 60.9 hours of work at the
FLSA minimum wage to reach
$441.36. Even just counting the time
while the truck was moving at a gen-
erous speed of 65 miles per hour,
Plaintiff Oliveira worked at least
86.97 hours. Drivers Payroll Recap
dated 5/01/13, annexed hereto as ex-
hibit 5;

39. As described above, New Prime paid Plain-
tiff Oliveira on a per mile basis that often failed to
bring his pay to the statutory minimum wage for
each hour worked. New Prime paid other employee
drivers similarly situated to Plaintiff Oliveira on a
per mile basis and upon information and belief this
often failed to bring their pay to the statutory mini-
mum wage for each hour worked.
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40. Defendant New Prime made unjustified de-
ductions from the paychecks of Plaintiff Oliveira.
Upon information and belief, Defendant New Prime
made identical or similar deductions from the
paychecks of other employees similarly situated to
Plaintiff Oliveira. In many weeks these deductions
brought the pay of Plaintiff Oliveira and those simi-
larly situated under the statutory minimum wage for
each hour worked.

DEFENDANT NEW PRIME MISCLASSIFIES
EMPLOYEES AS INDEPENDENT
CONTRACTORS

41. After working as a trainee employee driver
for New Prime in the Apprenticeship program, rep-
resentatives of New Prime told Plaintiff Oliveira that
he could make more money driving as an independ-
ent contractor than he could as an employee driver.
Upon information and belief, New Prime representa-
tives made similar promises to others similarly situ-
ated as Plaintiff Oliveira.

42. When he returned from his trainee driving,
New Prime put him up in their hotel and fed him in
his cafeteria while they walked him through the pro-
cess of becoming an independent contractor driver.

43. First Plaintiff Oliveira was told pick three
names for a new LLC. He was directed to go to a
company on the second floor of New Prime’s building
called Abacus Accounting. They had him fill out a
form and with his suggested names in ranked order
and told him that they proceeded to create the LLC
called Hallmark Trucking which was ready the next
day.

44. He was then instructed to go to Success
Leasing on the first floor of New Prime’s building to
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look for a truck. Upon information and belief, Suc-
cess Leasing is a closely related corporation to New
Prime.

45. After selecting a truck, the Plaintiff was
handed a pile of papers including documents for New
Prime and Success and encouraged to sign and ini-
tial highlighted portions quickly so that he could get
on the road. He was given no ability to negotiate
these contracts except that he was later permitted to
look for problems with the truck that would be fixed
in the service center before he left. He felt pressure
to complete this quickly because his load was wait-
ing.

46. The Plaintiff was then instructed to go to
the New Prime company store to buy security locks
for his truck. He was also charged at the “fuel isle,”
where New Prime fuels and equips trucks, for all of
the additional tools of the trade that added up to
around $5000. This was then deducted at $75 per
week.

47. The Plaintiff was not paid for his time set-
ting up the LLC, selecting a truck, and equipping the
truck, all of which were done under New Prime’s di-
rection. Upon information and belief similarly situ-
ated misclassified independent contractors were also
not paid for this time.

48. Plaintiff Oliveira’s job responsibilities driv-
ing while labeled as an independent contractor for
New Prime were substantially identical to his job re-
sponsibilities as a New Prime employee driver.

49. Upon information and belief, others similar-
ly situated to Plaintiff Oliveira, that were labeled as
independent contractors, had job responsibilities
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substantially identical to the job responsibilities of
employee drivers working for New Prime.

50. Defendant New Prime exercised operational
and actual control over Plaintiff Oliveira and others
similarly situated under similar, if not substantially
identical, agreements through, among other things,
either directly or indirectly controlling drivers’
scheduling, vacations, home time, requiring drivers
to take New Prime training courses and follow New
Prime procedures, effectively requiring that drivers
take certain shipments, and rendering drivers una-
ble to work for other trucking and/or shipping com-
panies. Because of the structure of lease payments,
the drivers have no choice but to take shipments as
directed by New Prime or they would quickly fall into
default. The drivers bought insurance through a New
Prime affiliated company.

51. These drivers perform the essential func-
tion of New Prime’s transport business, New Prime
has the ability to hire and fire them, New Prime con-
trolled the manner and rate of pay, kept all pay rec-
ords, and effectively controlled their schedule
through its dispatch and QUALCOMM system. Upon
information and belief, this QUALCOMM system
could not easily be adapted to other carriers, and at
least in the short term the drivers had no choice but
to take New Prime loads. Because the drivers had no
ability to work for other companies in the short term,
and the lease payments were due regardless of what
they did, they had no choice but to follow New
Prime’s dictates in the same manner as any employ-
ee.

DEFENDANT NEW PRIME INTENTIONALLY
AND UNLAWFULLY FAILS TO PAY
PLAINTIFF OLIVEIRA STATUTORY
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MINIMUM WAGES WHILE MISLABELED AS
AN INDEPENDENT CONTRACTOR

52. While Plaintiff Oliveira was an employee of
New Prime and misclassified as an independent con-
tractor, New Prime often failed to pay Plaintiff
Oliveira the statutory minimum wage. For example:

a.

for the week of June 12, 2013, Plaintiff
Oliveira was supposed to be paid for
1373 miles but after unjustified deduc-
tions, his pay was negative $296.48.
Since he obviously worked many hours
to drive over a thousand miles, the
negative pay is a violation of both the
FLSA and Missouri wage laws. Exh. 6;

for the week of July 17, 2013, Plaintiff
Oliveira was supposed to be paid for
1517 miles, but after deductions his
pay was negative $387.59. Since he
obviously worked many hours to drive
over a 1500 miles, the negative pay is
a violation of both the FLSA and Mis-
souri wage laws. Exh. 7;

for the week of June 4, 2014 Plaintiff
Oliveira was supposed to be paid for
1040 miles, but after deductions his
pay was negative $121.69. Exh. 8;

for the week of July 16, 2014 Plaintiff
Oliveira was paid for 874 miles but af-
ter deductions that appear to be for
the benefit of the employer his net pay
was only $9.83. Again he wasn’t paid
close to the minimum wage for that
time. Exh. 9;
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e. for the week of July 30, 2014, Plaintiff
Oliveira was paid for 2161 miles but
after deductions his pay was negative
$323.99. Because he was paid a nega-
tive amount he was obviously not paid
minimum wage for all of his time, in-
cluding at least 33 hours of actual
driving. Exh. 10.

53. Defendant New Prime made unjustified,
unpredictable, and poorly explained deductions from
the paychecks of Plaintiff Oliveira. These deductions
were often for items that are the tools of the trade or
otherwise for the employer’s benefit. Upon infor-
mation and belief, Defendant New Prime made simi-
lar or identical deductions from the paychecks of em-
ployees including those misclassified as independent
contractors similarly situated to Plaintiff Oliveira.

54. In many weeks while Plaintiff Oliveira was
an employee of Defendant New Prime, Defendant
New Prime intentionally and unlawfully paid Plain-
tiff Oliveira and all others similarly situated an
amount less than the statutory minimum wage for
each hour of work.

DEFENDANT NEW PRIME EMPLOYED THE
PLAINTIFF AS A COMPANY DRIVER AND
AGAIN FAILED TO PAY MINIMUM WAGE

55. Plaintiff Oliveira grew frustrated that the
amount of pay and time off was not as great as he
was led to believe and quit the on or around the end

of September 2014.

56. In October of 2014 New Prime rehired
Plaintiff Oliveira as a company driver. As a condition
of employment he agreed that New Prime could de-
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duct money from his checks to pay an alleged debt to
Success Leasing.

57. During this period he was based out of his
home in Maine and made shorter regional trips from
the Wal-Mart distributor.

58. Defendant New Prime intentionally and un-
lawfully made significant deductions from pay that
Defendant New Prime owed Plaintiff Oliveira upon
the termination of his employment. Upon infor-
mation and belief, New Prime made similar deduc-
tions from the pay of others similarly situated as
Plaintiff Oliveira upon the termination of their em-
ployment.

59. Specifically during the week of November
26, 2014, Plaintiff Oliveira was paid for 1104 miles
over a period of 8 days and had net wages, after de-
ductions, of $55.94. While a $14 wage advance was
probably a legal deduction, the other deductions were
unwarranted. In order to drive the 1104 miles he had
to have worked well in excess of 8 hours that would
yield minimum wage. Exh. 11. Even just driving at
65 miles per hour without counting the rest of the
compensable time, it would take approximately 17
hours to drive 1104 miles.

60. Therefore during that week, the Plaintiff
was not paid minimum wage under the FLSA, Mis-
souri, or Maine law.

61. Upon information and belief, the Defendant
makes significant unlawful deductions from the
paychecks of many employees including those mis-
classified as independent contractors in their last
paycheck to cover costs that should be borne by the
employer.
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62. These deductions bring the pay below min-
imum wage for each hour worked.

63. The Plaintiff incorporates Exhibits 1-11 into
his complaint. Exhibits 2 and 3 are excerpts from the
Defendant’s webpage. Exhibits 4-11 are New Prime’s
business records provided to Plaintiff’s counsel by
Defense counsel.

216(b) COLLECTIVE ACTION ALLEGATIONS

64. Plaintiff Oliveira asserts his Count I claim
under the FLSA, pursuant to 29 U.S.C. § 216(b), on
behalf of himself and on behalf of all other similarly
situated employees currently and formerly employed
by Defendants.

65. Pending any modifications necessitated by
discovery, the named Plaintiff preliminarily defines
the following classes:

216(b) Class: ALL CURRENT AND FORMER
EMPLOYEES THAT DROVE FOR THE
DEFENDANT, WHETHER OR NOT CATA-
GORIZED AS EMPLOYEES, TRAINEES, OR
INDEPENDENT CONTRACTORS WHO WERE
NOT COMPENSATED FOR ALL TRAINING TIME,
PAID BY THE MILE WITHOUT REGARD TO
HOURS WORKED AND/OR HAD IMPROPER
DEDUCTIONS TAKEN FROM THEIR
PAYCHECKS

66. All potential 216(b) Class members are sim-
ilarly situated because, among other things, they
were all employees of Defendant and, upon infor-
mation and belief, all suffered from the same policies
of Defendant, including:

a. They were not paid for all training
time;
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b. They were paid by the mile without
regard to the number of hours worked,;

c. They each suffered from improperly
made deductions from class members’
paychecks; and

d. Defendant New Prime failed to pay
class members at least statutory min-

imum wage for each hour of work as
mandated by the FLSA.

RULE 23 CLASS ACTION ALLEGATIONS

67. The named Plaintiff asserts his Counts II -
III claims as a Fed. R. Civ. P. 23 class action on their
own behalf and on behalf of a class for which Plain-
tiff seeks certification.

68. Pending any modifications necessitated by
discovery, the named Plaintiff preliminarily defines
the following classes:

Minimum Wage Class: ALL CURRENT AND
FORMER EMPLOYEES THAT DROVE FOR THE
DEFENDANT, WHETHER OR NOT CATA-
GORIZED AS EMPLOYEES, TRAINEES, OR
INDEPENDENT CONTRACTORS WHO WERE
NOT COMPENSATED FOR ALL TRAINING TIME,
PAID BY THE MILE WITHOUT REGARD TO
HOURS WORKED AND/OR HAD IMPROPER
DEDUCTIONS TAKEN FROM THEIR
PAYCHECKS

69. Upon information and belief, Defendant
New Prime did not pay the putative Minimum Wage
Class members the statutory minimum wage for all
hours of work in many workweeks.

70. The class is so numerous that joinder of all
potential class members is impracticable. Plaintiffs
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do not know the exact size of the class since that in-
formation is within the control of Defendants.

71. The named Plaintiff estimates that there
are thousands of similarly situated people. Defend-
ant New Prime operates nationally and hires indi-
viduals, as both employees and “independent con-
tractors,” from the entirety of the continental United
States.

72. Based on the number of employees (and
employees misclassified as independent contractors)
and the national range of Defendant New Prime’s
business, the named Plaintiff therefore estimates
that the class is made up of thousands of current and
former employees (and former employees misclassi-
fied as independent contractors) of Defendant New
Prime. The exact size of the class will be ascertaina-
ble from Defendant New Prime’s records.

73. There are questions of law or fact common
to the classes that predominate over any individual
issues that might exist. Common questions of law
and fact include: whether Defendants paid their em-
ployees (and employees misclassified as independent
contractors) at least minimum wage; whether De-
fendant New Prime improperly failed to pay their
former employees (and former employees misclassi-
fied as independent contractors) all wages due upon
their termination.

74. The class claims asserted by the Plaintiff
are typical of the claims of all of the potential class
members. This is an uncomplicated case of unpaid
wages that should be mathematically ascertainable
from business and computer tracking records and the
class claims are typical of those pursued by victims of
these violations. A class action is superior to other
available methods for the fair and efficient adjudica-
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tion of this controversy because numerous identical
lawsuits alleging similar or identical causes of action
would not serve the interests of judicial economy.

75. The named Plaintiff will fairly and ade-
quately protect and represent the interests of each
class. He was both an employee misclassified as an
independent contractor of Defendant New Prime and
a standard correctly classified employee of Defendant
New Prime and was a victim of the same violations
of law as other class members, i.e., the failure to
compensate employees (and employees misclassified
as independent contractors) with the statutory min-
imum wage for each hour of work.

76. The named Plaintiff is represented by coun-
sel experienced in wage and hour litigation and class
actions.

77. The prosecution of separate actions by the
individual potential class members would create a
risk of inconsistent or varying adjudications with re-
spect to individual potential Class Members that
would establish incompatible standards of conduct
for Defendants.

78. Each class member’s claim is relatively
small. Thus, the interest of potential class members
in individually controlling the prosecution or defense
of separate actions is slight. In addition, public policy
supports the broad remedial purposes of class actions
in general and the pertinent state laws are appropri-
ate vehicles to vindicate the rights of those employ-
ees with small claims as part of the larger class.

79. The Plaintiff is unaware of any members of
the putative classes who are interested in presenting
their claims in a separate action.
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80. The Plaintiff is unaware of any pending lit-
igation commenced by members of any of the classes
concerning the instant controversy.

81. It is desirable to concentrate this litigation
in one forum.

82. This class action will not be difficult to
manage due to the uniformity of claims among the
class members and the susceptibility of wage and
hour cases to both class litigation and the use of rep-
resentative testimony and representative documen-
tary evidence.

83. The contours of the class will be easily de-
fined by reference to payroll documents Defendant
New Prime was legally required to create and main-
tain, pursuant to FLSA and its regulations, including
29 C.F.R. § 516.2 along with truck log records and
GPS data. Notice will be easily distributed as all
members of the putative class are or were recently
employed by Defendant New Prime, who was re-
quired to create and maintain records containing the
mailing addresses of each such class member.

CLAIMS FOR RELIEF

COUNTI:
BREACH OF THE FAIR LABOR STANDARDS
ACT (FLSA)

28 U.S.C. §§ 201 ET SEQ

84. The Plaintiff re-alleges and incorporates by
reference all previous paragraphs of this Complaint
as if fully rewritten herein.

85. The named Plaintiff asserts this claim on
behalf of himself and the 216(b) Class pursuant to 29
U.S.C. § 216(b).
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86. During all times relevant to this action, the
named Plaintiff and all others similarly situated
were employed by all Defendant as defined by 29
U.S.C. § 203(g).

87. The Defendant failed to pay the Plaintiff
and the 216(b) Class the statutory minimum wage
for each hour of work.

88. During all times relevant to this action, the
named Plaintiff and all others similarly situated
were employed by the Defendant in an “enterprise
engaged in commerce or in the production of goods
for commerce,” as defined by 29 U.S.C. § 203(s)(1).

89. During all times relevant to this action, the
named Plaintiff and all others similarly situated
were employed by the Defendant for handling and
otherwise working on goods or materials that had
been moved in or were produced for commerce by any
person.

90. The Defendant had annual gross revenues
in excess of $500,000 and employed two or more per-
sons, including the named Plaintiff, who handled and
worked on materials which had been moved in inter-
state commerce.

91. The Plaintiff and all others similarly situat-
ed are individually covered by the Fair Labor Stand-
ards Act because they engaged in commerce or in the
production of goods for commerce.

92. The Defendant failed to pay the Plaintiff
and all others similarly situated the minimum wage
required by the FLSA.

93. The Plaintiff and the 216(b) Class are enti-
tled to unpaid minimum wage, liquidated damages,



JA129

and attorneys’ fees and costs, pursuant to 29 U.S.C. §
216(b).

COUNT II:

BREACH OF MISSOURI MINIMUM WAGE
LAW, MO. REV. STAT. § 290

94. Plaintiff incorporates all previous para-
graphs.

95. The named Plaintiff asserts this claim on
behalf of himself and the Minimum Wage Class.

96. Plaintiff and those similarly situated are
“employees” and Defendant New Prime is an “em-
ployer” as those terms are defined in Mo. Rev. Stat. §
290.500 et seq. (2014).

97. Defendant New Prime, in violation of Mo.
Rev. Stat. § 290.502 (2014), failed to compensate the
named Plaintiff and those similarly at the statutory
minimum wage for each hour worked in many work-
weeks.

98. The Plaintiff and the Minimum Wage Class
are entitled to unpaid minimum wage, liquidated

damages, attorneys’ fees and costs pursuant to Mo.
Rev. Stat. § 290.527 (2014).

COUNT III:

BREACH OF CONTRACT OR UNJUST
ENRICHMENT/QUASI-CONTRACT

99. The Plaintiff incorporates all previous par-
agraphs.

100. The Plaintiff asserts this claim on behalf of
himself and all classes.
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101. The Defendant entered into an employment
agreement with the named Plaintiff and those simi-
larly situated.

102. This agreement incorporated all applicable
state and federal laws, including those setting a min-
imum wage in the several states.

103. The wage term in the contract is illegal and
void. It must be replaced in quantum meruit at the
reasonable value of the Plaintiff’s labor, or alterna-
tively, at minimum wage.

104. The Defendant breached this contract by
failing to pay all wages due.

105. The Defendant owes damages in law and
equity, or alternatively, must be disgorged from his
ill-gotten gains.

COUNT IV:
VIOLATIONS OF MAINE LABOR LAWS

106. The Plaintiff incorporates all previous par-
agraphs.

107. The Plaintiff asserts this claim individually.

108. In the final period of employment, the
Plaintiff was employed in Maine.

109. He was not paid all wages due for this work.

110. He was not paid the statutory minimum
wage in every week including his final paycheck.

111. He was not paid all wages due upon termi-
nation.

112. Therefore, he is entitled to actual and liqui-
dated damages, statutory interest, and costs under
Me. Rev. Stat. Ann. tit. 26, §7-621-A, §7-626, §7-626-
A, and §7-663 -§7-670.
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DEMAND FOR JURY TRIAL

The Plaintiff demands a jury for all issues so tri-
able.

PRAYER FOR RELIEF

Plaintiff respectfully requests that this Court en-
ter an order or orders:

a. Certifying an opt-in class pursuant to
the FLSA, 29 U.S.C. §§ 201 et seq.;

b. That appropriate notice of this suit and
the opportunity to opt into it be provided to all poten-
tial members of the 216(b) Class;

c. Awarding the Plaintiff and the 216(b)
Class unpaid minimum wage, pursuant to 29 U.S.C.
§§ 206 and 216;

d. Awarding the Plaintiff and the 216(b)
Class costs and attorneys’ fees pursuant to 29 U.S.C. §
216(b);

e. That the court certify this as action as
a class action under Rule 23(b)(1), 23(b)(2) and
23(b)(3);

f. That appropriate notice of this suit be
provided to all potential members of the Minimum
Wage Class;

g. Awarding the named Plaintiff and the
Minimum Wage Class damages, liquidated damages
and penalties pursuant to Missouri Statutes §§
290.505 and 290.527 and any other statutory damag-
es available to former employees under § 290.110 or
otherwise;

h. Awarding the named Plaintiff, the
216(b) Class and the Minimum Wage Class, punitive
damages;
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1. Awarding the named Plaintiff and the
Minimum Wage Class, damages for the breach of con-
tract or unjust enrichment;

J- Awarding the Plaintiff actual and lig-
uidated damages, statutory interest, and costs under
M.R.S. Title 26 §§ 621, 626, 626A, and 664-70; and

k.  Granting such other relief as this
Court deems just and proper.

Respectfully Submitted,

/s/ Andrew S. Schmidt
Andrew S. Schmidt, Esq.
Admitted pro hac vice
Andrew Schmidt Law, PLLC
97 India Street
Portland, ME 04101
207-650-0320
andy@maineworkerjustice.com

Dated: July 6, 2015
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I hereby certify that on July 6, 2015, I electroni-
cally filed the foregoing with the Clerk of the Court
by using the CM/ECF system which will send a no-
tice of electronic filing to the following:

JUDITH A. LEGGETT (BBO #635346)
Englander, Leggett & Chicoine, PC

44 School Street, Suite 800

Boston, MA 02108

(617) 723-7440

Fax No.: (617) 723-8849
jaleggett@elcpc.com

JILL M. BORGONZI (BBO #665287)
JAMES C. SULLIVAN (MO #38318)
ROBERT J. HINGULA (MO #56353)
Polsinelli PC

900 W. 48 Place, Suite 900

Kansas City, MO 64112

(816) 753-1000

Fax No.: (816) 753-1536
jborgonzi@polsinelli.com
jsullivan@polsinelli.com
rhingula@polsinelli.com

/s/ Andrew Schmidt
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DOMINIC OLIVEIRA,
Plaintiff
V. Civil Action
No. 15-10603-PBS
NEW PRIME, INC.,
Defendant

MEMORANDUM AND ORDER
October 26, 2015

Saris, C.dJ.
INTRODUCTION

This case involves a labor dispute between a
trucking corporation and a former truck driver. In
March 2015, the plaintiff Dominic Oliveira brought
this proposed class action alleging that the defendant
New Prime, Inc. violated the Fair Labor Standards
Act (FLSA), 29 U.S.C. §§ 201 et seq., and Missouri
and Maine labor laws, by failing to pay its truck
drivers minimum wage (Docket Nos. 1, 33). New
Prime moved to compel arbitration under § 4 of the
Federal Arbitration Act (FAA), 9 U.S.C. § 4, and two
operating agreements signed by Oliveira on behalf of
Hallmark Trucking LLC, both of which contain an
arbitration clause (Docket No. 35). Oliveira argues
that the Court must determine whether the operat-
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ing agreements are exempt from arbitration under §
1 of the FAA before it can consider New Prime’s mo-
tion to compel arbitration (Docket No. 40). New
Prime maintains that the exemption’s application is
a threshold question of arbitrability that the parties
delegated to the arbitrator in the operating agree-
ments (Docket No. 51). After hearing, I agree that it
is for the Court, and not the arbitrator, to decide
whether the § 1 exemption applies before considering
the motion. The motion to compel arbitration is
therefore DENIED without prejudice.l

FACTUAL BACKGROUND

The following facts are taken from the First
Amended Complaint (Docket No. 33) and the operat-
ing agreements referenced by all parties (Docket No.
36, Ex. A, Ex. B). In March 2013, Plaintiff Dominic
Oliveira entered Defendant New Prime’s “Paid Ap-
prenticeship” training program, which is advertised
as an on-the-job training program for new truck
drivers. Docket No. 33, Ex. 2, Ex. 3. Apprentices first
obtain a Missouri Commercial Driver’s License
(CDL) permit. They next shadow New Prime drivers
for three to four weeks and drive 10,000 miles under
supervision. During this time, apprentices receive an

1 Alternatively, New Prime argues that the Court
should dismiss the case for improper venue because the
arbitration clause states that arbitration is to take place
in Missouri. If the case remains in this Court and moves
forward, New Prime moves to dismiss Oliveira’s breach of
contract/unjust enrichment claim (Count 3), arguing that
it is preempted by the FLSA and the Federal Aviation
Administration Authorization Act. The Court will not ad-
dress these issues until the threshold issue of exemption
is resolved.
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advance of $200 per week, which is subtracted from
their future earnings, but otherwise receive no re-
muneration. As a result, apprentices are essentially
free labor while they train with New Prime. Under
Department of Transportation regulations, trucks
can be on the road for longer periods of time when a
New Prime driver switches off with an apprentice.

After completion of this on-the-road instruction,
apprentices take a CDL exam and then work as a
“B2” company driver trainee for 30,000 miles. During
this period, the trainees earn fourteen cents per mile
driven, but are not paid for time spent loading and
unloading cargo or protecting company property. The
company also regularly deducts money from
paychecks, including the $200 weekly advance from
the apprenticeship program. As a result of these de-
ductions, Oliveira received approximately $440-$480
per week for driving 5,000-6,000 miles, which
equates to about $4/hour while driving.

Finally, after completing the 30,000 miles as a
B2 company driver trainee, the truck drivers com-
plete additional orientation classes, which last for
about a week. They are then classified as either com-
pany drivers or independent contractors. The truck
drivers are not paid for the time spent in the orienta-
tion classes, and receive a $100 bonus if they opt to
become independent contractors.

In May 2013, when Oliveira returned from his
trainee driving, New Prime told Oliveira that he
could make more money if he became an independent
contractor. New Prime directed him to a company
called Abacus Accounting, which was located on the
second floor of New Prime’s building. Abacus Ac-
counting told Oliveira to provide suggested names for
a limited liability company (LLC), and then created
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Hallmark Trucking LLC on his behalf. New Prime
also directed Oliveira to Success Leasing, a closely
related corporation to New Prime, to select a truck.

At Success Leasing, Oliveira was given several
documents to sign. One of these documents was ti-
tled “INDEPENDENT CONTRACTOR OPERATING
AGREEMENT,” which repeatedly states that the in-
tent of the agreement is to establish an independent
contractor relationship between New Prime and
Hallmark Trucking LLC. Docket No. 36, Ex. A, at 1,
9. The agreement also contains the following arbitra-
tion clause:

GOVERNING LAW AND ARBITRATION. THIS
AGREEMENT SHALL BE GOVERNED BY THE
LAWS OF MISSOURI. ANY DISPUTES
ARISING UNDER, ARISING OUT OF OR
RELATING TO THIS AGREEMENT,
INCLUDING AN ALLEGATION OF BREACH
THEREOF, AND ANY DISPUTES ARISING
OUT OF OR RELATING TO THE
RELATIONSHIP CREATED BY THE
AGREEMENT, AND ANY DISPUTES AS TO
THE RIGHTS AND OBLIGATIONS OF THE
PARTIES, INCLUDING THE ARBITRABILITY
OF DISPUTES BETWEEN THE PARTIES,
SHALL BE FULLY RESOLVED BY
ARBITRATION IN ACCORDANCE WITH
MISSOURI'S ARBITRATION ACT AND/OR
THE FEDERAL ARBITRATION ACT ... THE
PARTIES SPECIFICALLY AGREE THAT NO
DISPUTE MAY BE JOINED WITH THE
DISPUTE OF ANOTHER AND AGREE THAT
CLASS ACTIONS UNDER THIS
ARBITRATION PROVISION ARE
PROHIBITED . . . THE PLACE OF THE
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ARBITRATION HEREIN SHALL BE
SPRINGFIELD, MISSOURI.

Id. at 10. Oliveira “felt pressure” to sign quickly be-
cause New Prime had a load waiting for him outside.
Docket No. 33, | 45. Success Leasing then instructed
Oliveira to go to the New Prime company store to
purchase security locks, fuel, insurance, and other
tools of the trade. These items totaled roughly
$5,000, which New Prime then deducted from his
paycheck at a rate of $75 per week.

Although New Prime labeled Oliveira an inde-
pendent contractor in the operating agreement, his
role as a truck driver for New Prime did not change
from his time as an apprentice and trainee driver.
New Prime continued to directly and indirectly con-
trol Oliveira’s scheduling, vacations, and time at
home by requiring him to take specific training
courses and follow certain procedures. These courses
and procedures limited which shipments he could
take and made it difficult, if not impossible, for him
to work for other trucking or shipping companies. In
particular, New Prime dispatched drivers through a
“QUALCOMM system” that was not adaptable to
other carriers. Docket No. 33,  51.2

Meanwhile, New Prime continued to make regu-
lar deductions from Oliveira’s paycheck, ostensibly
because of lease payments on the truck and pay-
ments for the other tools that New Prime instructed
him to buy. On several occasions, his weekly pay was
negative after spending dozens of hours on the road.
In March 2014, Oliveira signed a second contract ti-

2 The parties have not explained what the
“QUALCOMM SYSTEM?” is or how it works.
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tled INDEPENDENT CONTRACTOR OPERATING
AGREEMENT” on behalf of Hallmark Trucking
LLC, which contains an identical arbitration clause
to that in the first agreement. Docket No. 36, Ex. B,
at 1, 9-10. The second contract also repeatedly states
that the agreement establishes an independent con-
tractor relationship between New Prime and Hall-

mark Trucking LLC.

Oliveira terminated his contract with New Prime
in September 2014. The next month, however, New
Prime rehired him as a company driver on the condi-
tion that New Prime would continue deducting mon-
ey from his paychecks to repay an alleged debt to
Success Leasing. With these deductions, Oliveira
again was paid below the minimum wage. He now
brings this class action, arguing that he and other
New Prime drivers were not paid the minimum wage
under federal and state law.

DISCUSSION

I. Statutory Framework

Congress enacted the FAA in 1925 in “response
to hostility of American courts to the enforcement of
arbitration agreements, a judicial disposition inher-
ited from then-longstanding English practice.” Cir-
cuit City Stores, Inc. v. Adams, 532 U.S. 105, 111
(2001). To give effect to this purpose, § 2 of the FAA
provides that written arbitration agreements “shall
be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the rev-
ocation of any contract.” 9 U.S.C. § 2; see also Circuit
City, 532 U.S. at 111. In short, § 2 “is a congressional
declaration of a liberal federal policy favoring arbi-
tration agreements.” Moses H. Cone Mem’]l Hosp. v.
Mercury Constr. Corp., 460 U.S. 1, 24 (1983); see also

Gilmer v. Interstate/Johnson Lane Corp., 500 U.S.
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20, 25 (1991). “At a minimum, this policy requires
that ambiguities as to the scope of the arbitration
clause itself must be resolved in favor of arbitration.”
PowerShare, Inc. v. Syntel, Inc., 597 F.3d 10, 15 (1st
Cir. 2010) (internal quotation marks and alterations
omitted).

The Act provides two mechanisms through which
federal courts may enforce § 2’s liberal policy favor-
ing arbitration. See Rent-A-Center, West, Inc. v.
Jackson, 561 U.S. 63, 68 (2010). Section 3 instructs
district courts to stay the trial of an action “upon any
issue referable to arbitration under an agreement in
writing for such arbitration” once the court is “satis-
fied that the issue involved in such suit or proceeding
is referable to arbitration under such an agreement.”
9 U.S.C. § 3. Section 4 allows any party “aggrieved”
by the failure of another party “to arbitrate under a
written agreement for arbitration” to petition a dis-
trict court for “an order directing that such arbitra-
tion proceed in the manner provided for in such
agreement.” Id. § 4. The district court “shall” order
arbitration upon being satisfied that “the making of
the agreement for arbitration or the failure to comply
therewith is not in issue.” Id.

Despite the FAA’s broad purpose and strong lan-
guage, the Act does not extend to all arbitration
agreements. Section 2 limits its application to con-
tracts “evidencing a transaction involving com-
merce,” or arising from a “maritime transaction.” 9
U.S.C. § 2. More importantly for purposes of the pre-
sent dispute, § 1, titled “exceptions to operation of
title,” states “nothing herein contained shall apply to
contracts of employment of seamen, railroad employ-
ees, or any other class of workers engaged in foreign
or interstate commerce.” Id. § 1. Section 1 thus ex-
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empts “contracts of employment of transportation
workers” from the FAA entirely. Circuit City, 532
U.S. at 119. Employment contracts involving truck
drivers fall within the transportation worker excep-
tion. See, e.g., Lenz v. Yellow Transp., Inc., 431 F.3d
348, 351 (8th Cir. 2005) (holding that a truck driver,
but not a customer service representative, is a trans-
portation worker under § 1); Harden v. Roadway
Package Sys., Inc., 249 F.3d 1137, 1140 (9th Cir.
2001) (holding that a truck driver was exempt from
the FAA under § 1); Am. Postal Workers Union v.
United States Postal Serv., 823 F.2d 466, 473 (11th
Cir. 1987) (noting that courts have limited the § 1
exemption to “workers actually engaged in interstate
commerce, including bus drivers and truck drivers”
(internal quotation marks omitted)).

The FAA does not define the term “contract of
employment.” See 9 U.S.C. § 1. Although neither the
Supreme Court nor the First Circuit has directly ad-
dressed the issue, courts generally agree that the § 1
exemption does not extend to independent contrac-
tors. See, e.g., Carney v. JNJ Express, Inc., 10 F.
Supp. 3d 848, 852-53 (W.D. Tenn. 2014) (“If the
[plaintiffs] are independent contractors, their claims
are arbitrable under the FAA.”); Villalpando v.
Transguard Ins. Co. of Am., 17 F. Supp. 3d 969, 982
(N.D. Cal. 2014) (same); Port Drivers Fed’'n 18, Inc.
v. All Saints, 757 F. Supp. 2d 463, 472 (D.N.J. 2011)
(same); Owner-Operator Indep. Drivers Ass’n v.
Swift Transp. Co., 288 F. Supp. 2d 1033, 1035-36 (D.
Ariz. 2003) (same). This construction comports well
with “the FAA’s purpose of overcoming judicial hos-
tility to arbitration,” and the Supreme Court’s in-
struction “that the § 1 exclusion provision be afforded
a narrow construction” in light of that purpose. Cir-
cuit City, 5632 U.S. at 118 (holding that § 1 only ex-
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empts employment contracts of transportation work-
ers from the FAA’s reach, not all employment con-
tracts).3

II. Analysis

Oliveira’s relationship with New Prime can be
divided into three periods of time: (1) March 2013 to
May 2013, when Oliveira worked for New Prime
through the apprenticeship program and as a B2
company driver trainee; (2) May 2013 to September
2014, when Oliveira worked for New Prime under
the two operating agreements; and (3) post-October
2014, when New Prime rehired Oliveira as a compa-
ny driver.4 Under the statutory framework discussed
above, the FAA’s application to the present case
hinges on whether Oliveira had a contract of em-
ployment or an independent contractor relationship
with New Prime—and thus falls within or outside
the § 1 transportation worker exemption— during
each of these three time periods. New Prime appears
to concede that Oliveira was an employee in the first
and third time periods, and instead argues that the
arbitration clause in the operating agreements
should extend retroactively and prospectively to cov-
er these intervals.

More specifically, New Prime maintains that
Oliveira’s claims from his time as an “employee driv-
er” before signing the operating agreements, and af-
ter he was rehired as a company driver, fall within
the scope of the arbitration clause for two reasons.

3 The parties do not dispute that Oliveira was a trans-
portation worker under § 1.

4 The parties do not specify when Oliveira’s relationship
with New Prime ended permanently.
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Docket No. 51, at 7. First, Oliveira’s “allegations re-
lated to his time as an employee are inextricably re-
lated to his decision to become an independent con-
tractor and enter into the Agreements.” Id. Next,
New Prime contends that the arbitration clause “is
very broad and clearly applies to ‘any disputes as to
the rights and obligations of the parties.” Id. (quot-
ing Docket No. 36, Ex. A, at 10, Ex. B, at 9-10). New
Prime cites to Kristian v. Comcast Corp., 446 F.3d
25, 33-35 (1st Cir. 2006) for the proposition that an
arbitration agreement can be applied retroactively if
broadly phrased to include claims or disputes that
arose prior to signing the agreement.?

At this stage in the proceeding, these arguments
fail, because they do not address the applicability of
the § 1 transportation worker exemption. If Oliveira
was an employee in the first and third time periods,
then the § 1 exemption applies and the Court cannot
order the parties to arbitrate any claims that arose
before Oliveira signed the operating agreements or
after New Prime rehired Oliveira as a company driv-
er in October 2014. That said, the parties dispute
whether Oliveira was an employee or independent
contractor during at least the second time period,
and whether it is for the Court or the arbitrator to
decide the threshold question of the FAA’s applicabil-
ity.

A. Gateway Questions of Arbitrability

5 New Prime does not cite, and the Court is not aware
of, any cases in which a court applied an arbitration
agreement to claims arising after termination of the con-
tract containing the arbitration clause.
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The Supreme Court has repeatedly emphasized
that “arbitration is a matter of contract and a party
cannot be required to submit to arbitration any dis-
pute which he has not agreed so to submit.” Howsam
v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002);
First Options of Chicago, Inc. v. Kaplan, 514 U.S.
938, 942-43 (1995); Steelworkers v. Warrior & Gulf
Navigation Co., 363 U.S. 574, 582 (1960). Parties can
agree to allow arbitrators decide “gateway questions
of arbitrability, such as whether the parties have
agreed to arbitrate or whether their agreement co-
vers a particular controversy.” Rent-A-Center, 561
U.S. at 68-69 (internal quotation marks and altera-
tions omitted). “An agreement to arbitrate a gateway
issue is simply an additional, antecedent agreement
the party seeking arbitration asks the federal court
to enforce, and the FAA operates on this additional
arbitration agreement just as it does on any other.”
Id. at 69. An agreement granting the arbitrator au-
thority to decide threshold questions of arbitrability
is generally referred to as a “delegation provision.”
See id. at 68.

Questions of arbitrability, however, are an excep-
tion to the federal policy favoring arbitration agree-
ments. Howsam, 537 U.S. at 83; Kristian, 446 F.3d
at 37-38. “Courts should not assume that the parties
agreed to arbitrate arbitrability unless there is clear
and unmistakable evidence that they did so.” First
Options, 514 U.S. at 944 (internal quotation marks
and alterations omitted); see also Howsam, 537 U.S.
at 83 (“The question whether the parties have sub-
mitted a particular dispute to arbitration, i.e., the
question of arbitrability, is an issue for judicial de-
termination unless the parties clearly and unmis-
takably provide otherwise.” (internal quotation
marks and alterations omitted)). In short, courts
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must enforce valid delegation provisions under the
FAA, but courts scrutinize delegation clauses more
closely to ensure the parties manifested a clear in-
tent to delegate questions of arbitrability to the arbi-
trator.

Here, the parties do not contest that the two op-
erating agreements Oliveira signed on behalf of
Hallmark Trucking LLC contain valid delegation
provisions. The contracts’ arbitration clauses state in
relevant part: “ANY DISPUTES AS TO THE
RIGHTS AND OBLIGATIONS OF THE PARTIES,
INCLUDING THE ARBITRABILITY OF DISPUTES
BETWEEN THE PARTIES, SHALL BE FULLY
RESOLVED BY ARBITRATION . . .” Docket No. 36,
Ex. A, at 10, Ex. B, at 9-10 (emphasis added). Fur-
thermore, as New Prime emphasizes, the arbitration
clauses also incorporate the Commercial Arbitration
Rules of the American Arbitration Association
(AAA). Id. Ex. A, at 10, Ex. B, at 9-10 (“ANY
ARBITRATION BETWEEN THE PARTIES WILL
BE GOVERNED BY THE COMMERCIAL
ABRITRATION RULES OF THE AMERICAN
ARBITRATION ASSOCIATION.”). The Rules pro-
vide that “[t]he arbitrator shall have the power to
rule on his or her own jurisdiction, including any ob-
jections with respect to the existence, scope, or valid-
ity of the arbitration agreement or to the arbitrabil-
ity of any claim or counterclaim.” Am. Arbitration
Ass’n Commercial Arbitration R. & Mediation P. R-
7(a). Thus, the parties have agreed to arbitrate
gateway questions of arbitrability.

Oliveira argues that the arbitration clauses, in-
cluding the delegation provisions, should not be en-
forced because the operating agreements are sub-
stantively and procedurally unconscionable. This ar-
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gument fails, however, because Oliveira seeks to in-
validate the contracts as a whole rather than the
delegation provisions, or even the arbitration claus-
es, specifically. See Rent-A-Center, 561 U.S. at 72
(“Accordingly, unless Jackson challenged the delega-
tion provision specifically, we must treat it as valid
under § 2, and must enforce it under §§ 3 and 4, leav-
ing any challenge to the validity of the Agreement as
a whole for the arbitrator.”); Buckeye Check Cash-
ing, Inc. v. Cardegna, 546 U.S. 440, 449 (2006) (“[A]
challenge to the validity of the contract as a whole,
and not specifically to the arbitration clause, must go
to the arbitrator.”).

B. Applicability of the Transportation
Worker Exemption

The delegation provisions and the AAA Rules do
not resolve this matter, because they cannot, and do
not, address whether the applicability of the § 1
transportation worker exemption is a question of ar-
bitrability that parties can legally delegate to an ar-
bitral forum in the first place. New Prime argues
that the exemption’s application is merely a gateway
question of arbitrability that the parties delegated to
the arbitrator. Oliveira maintains that “questions
regarding statutory exemptions to arbitration
agreements” under the FAA, including the § 1 ex-
emption, are not questions of arbitrability at all, but
a threshold matter that courts must resolve before
considering a motion to compel. Docket No. 40, at 3.

Neither the First Circuit nor Supreme Court has
answered the central question in this case: does a
district court have to determine the applicability of
the FAA § 1 exemption itself, or is the exemption is-
sue just another gateway question of arbitrability
that contracting parties may validly delegate to an
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arbitrator? The Ninth Circuit has held that the “dis-
trict court must make an antecedent determination
that a contract is arbitrable under Section 1 of the
FAA before ordering arbitration pursuant to Section
4.” In re Van Dusen, 654 F.3d 838, 843 (9th Cir.
2011). Meanwhile, the Eighth Circuit has adopted
the opposite viewpoint: it characterizes the applica-
bility of the § 1 exemption as a “threshold question of
arbitrability” that parties “can agree to have arbitra-
tors decide.” Green_v. SuperShuttle Int’l, Inc., 653
F.3d 766, 769 (8th Cir. 2011). This Court finds the
Ninth Circuit’s analysis more persuasive and adopts
its approach for the reasons that follow.

In Green v. SuperShuttle International, Inc.,
current and former airport shuttle bus drivers
brought suit against SuperShuttle “alleging viola-
tions of the Minnesota Fair Labor Standards Act
(MFLSA) arising from SuperShuttle’s alleged mis-
classification of its drivers as franchisees rather than
employees.” Id. at 767. The bus drivers had all signed
the same franchise agreement that contained both
an arbitration clause and a delegation provision. Id.
at 768. When SuperShuttle moved to compel arbitra-
tion under the agreement and § 4 of the FAA,
Green—on behalf of all the drivers—argued that “the
district court lacked jurisdiction to compel arbitra-
tion because the FAA exempts transportation work-
ers.” Id. at 768-69.

The Eight Circuit held that the application of the
§ 1 transportation worker exemption “is a threshold
question of arbitrability in the dispute between
Green and SuperShuttle.” Id. at 769. The court em-
phasized that the franchise agreements “specifically
incorporated the Rules of the American Arbitration
Association (AAA),” which “provide that an arbitra-
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tor has the power to determine his or her own juris-
diction over a controversy between the parties.” Id.
at 769. The court concluded that by incorporating the
AAA Rules, “the parties agreed to allow the arbitra-
tor determine threshold questions of arbitrability,”
and “thus the district court did not err in granting
the motion to compel arbitration.” Id.

In contrast, when faced with an analogous sce-
nario, the Ninth Circuit analyzed whether the dis-
trict court must assess the applicability of the § 1 ex-
emption before ordering arbitration in detail. In In re
Van Dusen, two interstate truck drivers entered “in-
dependent contractor operating agreements” with
Swift Transportation Company. 654 F.3d at 840. The
agreements contained both an arbitration clause and
a delegation provision. Id. at 840-42. Despite these
provisions, the plaintiffs filed suit against Swift and
Interstate Equipment Leasing, Company in federal
district court alleging violations of the FLSA and of
California and New York labor laws. Id.

The In re Van Dusen defendants moved to com-
pel arbitration pursuant to the arbitration clauses in
the operating agreements, and the plaintiffs retorted
that the contracts were exempt from arbitration un-
der § 1 of the FAA. Id. The district court “declined to
rule on the applicability of the exemption, holding
that the question of whether an employer/employee
relationship existed between the parties was a ques-
tion for the arbitrator to decide in the first instance.”
Id. After the district court denied certification for an
interlocutory appeal, the plaintiffs sought mandamus
relief from the Ninth Circuit. Id.
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The Ninth Circuit held® that the applicability of
the § 1 transportation worker exemption is not a
question of arbitrability that the parties may dele-
gate to an arbitrator. Id. at 843-45. The court ex-
plained that because a “district court’s authority to
compel arbitration arises under Section 4 of the
FAA,” a district court “has no authority to compel ar-
bitration under Section 4 where Section 1 exempts
the underlying contract from the FAA’s provisions.”
Id. at 843. “Section 4 has simply no applicability
where Section 1 exempts a contract from the FAA,
and private parties cannot, through the insertion of a
delegation clause, confer authority upon a district
court that Congress chose to withhold.” Id. at 844.
The court emphasized that “whatever the contracting
parties may or may not have agreed upon is a dis-
tinct inquiry from whether the FAA confers authori-
ty on the district court to compel arbitration.” Id.

As the Ninth Circuit highlighted, its holding is
consistent with the Supreme Court’s decision in
Bernhardt v. Polygraphic Co. of America, 350 U.S.
198 (1956). See In re Van Dusen, 654 F.3d at 844
(citing Bernhardt, 350 U.S. at 201-02). In Bernhardt
the Supreme Court held that a district court lacked
authority to stay litigation pending arbitration under
§ 3 of the FAA where the underlying contract con-
taining the arbitration agreement did not evidence a
“transaction involving commerce” within §§ 1 and 2
of the Act. Bernhardt, 350 U.S. at 201-02. The In re
Van Dusen court concluded that this reasoning re-

6 Actually, the Ninth Circuit denied mandamus because
the district court’s decision was not clearly erroneous un-
der the stringent standard for a writ of mandamus. Id. at
845-46.
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garding the relationship between Sections 1, 2, and 3
of the Act “applies with equal force in interpreting
the relationship between Sections 1, 2, and 4 of the
FAA.” In re Van Dusen, 654 F.3d at 844. Based on
this analysis, this Court holds that the question of
whether the § 1 exemption applies is for the Court,
and not the arbitrator, to decide.

New Prime argues that the arbitrator must de-
cide whether the § 1 exemption applies because oth-
erwise the Court would address the merits of the un-
derlying dispute. More specifically, New Prime main-
tains that “the issue of whether the Plaintiff was an
independent contractor or an employee is plainly en-
tangled in the merits of Plaintiff’s underlying claims
arising out of his alleged misclassification.” Docket
No. 51, at 6. On a second appeal in the Van Dusen
case,’ the Ninth Circuit rejected a similar argument,
stressing that its prior opinion “expressly held that a
district court must determine whether an agreement
for arbitration is exempt from arbitration under § 1
of the [FAA] as a threshold matter.” Id. The Ninth
Circuit directed the district court to “determine
whether the Contractor Agreements between each
appellant and Swift are exempt under § 1 of the
FAA” before considering Swift’s motion to compel on
remand. Id. Thus, this Court must keep on trucking

7 After the Ninth Circuit denied the writ of mandamus,
the plaintiffs moved “for reconsideration of the grant of
Swift Transportation Co. Inc.’s motion to compel arbitra-
tion.” Van Dusen v. Swift Transp. Co., Inc., 544 Fed.
App’x 724, 724. The district court denied the motion for
reconsideration, but certified a request for an interlocuto-
ry appeal. Van Dusen v. Swift Transp. Co., No. 2:10-CV-
00899 JWS, 2011 WL 3924831, at *3 (D. Ariz. Sept. 7,
2011).
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in the present case to determine whether the two op-
erating agreements Oliveira signed on behalf of
Hallmark Trucking LLC are contracts of employ-
ment within the § 1 exemption.

ORDER

The defendant’s motion to compel arbitration and
stay proceedings, and/or dismiss the case for improp-
er venue, or, in the alternative, to dismiss Count III
for failure to state a claim (Docket No. 35) is
DENIED without prejudice. The parties may con-
duct factual discovery on the threshold question of
the plaintiff’s status as an employee or independent
contractor until January 8, 2016. Any motions for
summary judgment shall be filed by January 22,
2016.

[s/ PATTI B. SARIS.
Patti B. Saris

Chief United States Dis-
trict Judge
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THOMPSON, Circuit Judge. This case raises
two questions of first impression in this circuit. First,
when a federal district court is confronted with a mo-
tion to compel arbitration under the Federal Arbitra-
tion Act (FAA or Act), 9 U.S.C. §§ 1-16, in a case
where the parties have delegated questions of arbi-
trability to the arbitrator, must the court first de-
termine whether the FAA applies or must it grant
the motion and let the arbitrator determine the ap-
plicability of the Act? We hold that the applicability
of the FAA is a threshold question for the court to
determine before compelling arbitration under the
Act. Second, we must decide whether a provision of
the FAA that exempts contracts of employment of
transportation workers from the Act’s coverage, see
id. § 1 (the § 1 exemption), applies to a transporta-
tion-worker agreement that establishes or purports
to establish an independent-contractor relationship.
We answer this question in the affirmative. Accord-
ingly, we affirm the district court’s order denying the
motion to compel arbitration and dismiss this appeal
for lack of appellate jurisdiction.
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Background!

The defendant, New Prime, Inc. (Prime), oper-
ates an interstate trucking company. Under its Stu-
dent Truck Driver Program (apprenticeship pro-
gram), Prime recruits and trains new drivers. Prime
touts its program as offering “[plaid [a]pprenticeship
[Commercial Driver’s License (CDL)] [t]raining.” Af-
ter attending a four-day orientation, student drivers
hit the road with a Prime truck driver, who acts as
an on-the-job instructor. In this phase of the appren-
ticeship program, student drivers must log 10,000
miles as a driver or passenger, and, apart from an
advance of $200 per week for food (which eventually
must be repaid), the apprentices are not paid.2 After

1 Because the motion to compel arbitration was made in
connection with a motion to dismiss or stay, we glean the
relevant facts from the operative complaint and the doc-
uments submitted to the district court in support of the
motion. See Gove v. Career Sys. Dev. Corp., 689 F.3d 1, 2
(1st Cir. 2012).

2 This arrangement allows Prime to transport its ship-
ments in a more economical and efficient manner. Under
United States Department of Transportation regulations,
a truck driver’s “[o]ln-duty time” includes “[a]ll driving
time” as well as a host of other non-driving tasks, includ-
ing time spent supervising a student driver who is behind
the wheel. 49 C.F.R. § 395.2.In any fourteen-hour period
of on-duty time, a truck driver has only eleven hours of
driving time. Id. § 395.3(a)(2)-(3)(i). After a Prime instruc-
tor driver has maxed out his or her eleven hours of driv-
ing time, the instructor driver still has three more hours
of on-duty time remaining.Thus, once an instructor driver
has exhausted his or her own driving time, a student
driver can drive the truck toward its ultimate destination
for up to three more hours, and Prime does not pay the
student driver for this bonus driving time.
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completing the supervised-driving period, the stu-
dent driver takes the examination for a CDL and
then must drive 30,000 more miles as a B2 company
driver trainee (B2 trainee). Prime pays its B2 train-
ees fourteen cents per mile. At the conclusion of the
B2 trainee portion of the apprenticeship program,
the apprentices attend the district court in support of
the motion. See Gove v. Career Sys. Dev. Corp., 689
F.3d 1, 2 (1st Cir. 2012). additional orientation clas-
ses for approximately one week. Apprentices are not
paid for time spent in this orientation.

The plaintiff, Dominic Oliveira, is an alum of
Prime’s apprenticeship program. He was not paid for
the time he spent in orientation and was paid on a
per-mile basis while driving as a B2 trainee, alt-
hough Prime docked his pay during this period to re-
coup the $200 advances that it paid him during the
supervised-driving period.

Drivers are relieved of paying tuition for the ap-
prenticeship program as long as they remain with
Prime for one year as either company drivers or in-
dependent contractors. After completing the pro-
gram, drivers choose between the two options, and
Prime offers a $100 bonus to those who elect inde-
pendent- contractor status When Oliveira finished
the apprenticeship program, Prime representatives
informed him that he would make more money as an
independent contractor than a company driver.
Prime directed Oliveira to Abacus Accounting (Aba-
cus) — a company with offices on the second floor of
Prime’s building — to assist him in forming a limited
liability company (LLC). After Oliveira filled out a
form provided by Abacus and listed his preferred
LLC names, Abacus created Hallmark Trucking LLC
(Hallmark) on Oliveira’s behalf.
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Prime then directed Oliveira to the offices of Suc-
cess Leasing (Success) — located on the first floor of
the same building - 5 - — for help in securing a
truck. After selecting a truck, Oliveira was informed
that his first load of freight was ready to be trucked
for Prime, and he was instructed to sign the high-
lighted portions of several documents before hitting
the road. He hastily did so, and Prime then steered
him towards its company store, where he purchased
— on credit — $5,000 worth of truck equipment and
fuel.

Among the documents Oliveira signed was an
Independent Contractor Operating Agreement (the
contract) between Prime and Hallmark.3 The con-
tract specified that the relationship between the par-
ties was that “of carrier and independent contractor
and not an employer/employee relationship” and that
“[Oliveira is] and shall be deemed for all purposes to
be an independent contractor, not an employee of
Prime.”* Additionally, under the contract, Oliveira
retained the rights to provide transportation services
to companies besides Prime,5 refuse to haul any load

3 Around ten months later, Hallmark and Prime executed
another Independent Contractor Operating Agreement.
Because the pertinent language of the two agreements is
identical, we refer to them collectively as “the contract.”
When quoting the contract in this opinion, we omit any
unnecessary capitalization.

4 Although the contract was between Prime and Hall-
mark, Prime has — with one small exception discussed
below, see note 15, infra — treated the contract as one
between Prime and Oliveira. We similarly treat Oliveira
and Hallmark interchangeably.

5 Before he could drive for another carrier, however,
Oliveira was contractually obligated to give Prime five

[Footnote continued on next page]
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offered by Prime, and determine his own driving
times and delivery routes. The contract also obligat-
ed Oliveira to pay all operating and maintenance ex-
penses, including taxes, incurred in connection with
his use of the truck leased from Success. Finally, the
contract contained an arbitration clause under which
the parties agreed to arbitrate “any disputes arising
under, arising out of or relating to [the contract], . . .
including the arbitrability of disputes between the
parties.”6

Oliveira alleges that, during his Hallmark days,
Prime exercised significant control over his work. Ac-
cording to Oliveira, Prime required him to transport
Prime shipments, mandated that he complete Prime
training courses and abide by its procedures, and
controlled his schedule. Because of Prime’s pervasive
involvement in his trucking operation, Oliveira was
unable to work for any other trucking or shipping
companies.

Prime consistently shortchanged Oliveira during
his time as an independent contractor. Eventually,
Oliveira — frustrated and, he alleges, unlawfully
underpaid — stopped driving for Prime. It was a
short-lived separation, however; Prime rehired
Oliveira a month later, this time as a company driv-

[Footnote continued from previous page]

days’ advance notice and to “remove all identification de-
vices, licenses and base plates from the [truck] and return
[them] to Prime.”

6 The arbitration provision also specified that “arbitration
between the parties will be governed by the Commercial
Arbitration Rules of the American Arbitration Association

[((AAA)].”
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er. Oliveira alleges that his job responsibilities as a
company driver were “substantially identical” to
those he had as an independent contractor. Job re-
sponsibilities were not the only constant; Oliveira’s
pay as a company driver was as paltry as ever.

Oliveira filed this class action against Prime, al-
leging that Prime violated the Fair Labor Standards
Act (FLSA), 29 U.S.C. §§ 201-219, as well as the Mis-
souri minimum-wage statute, by failing to pay its
truck drivers minimum wage. Oliveira also asserted
a class claim for breach of contract or unjust enrich-
ment and an individual claim for violation of Maine
labor statutes. Prime moved to compel arbitration
under the FAA and stay the proceedings or, alterna-
tively, to dismiss the complaint for improper venue
and the breach of contract/unjust enrichment count
for failure to state a claim upon which relief may be
granted.” In its motion, Prime asserted that
“Oliveira . . . entered into an Independent Contractor
Operating Agreement with . . . Prime . . . to work as
an owner-operator truck driver.” (Emphasis added.)

In response, Oliveira argued that, because he
was not a party to the contract between Prime and
Hallmark, he could not be personally bound by any of
its provisions, including the arbitration clause. He
further contended that the motion to compel arbitra-
tion should be denied because, among other reasons,
the contract is exempted from the FAA under § 1. He
also argued that the question of the applicability of

7 Because the district court never addressed the alter-
native arguments for dismissal and Prime has not
pressed them on appeal, we focus only on the motion to
compel arbitration.
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the § 1 exemption was one for the court, and not an
arbitrator, to decide.

Prime disputed Oliveira’s argument that he
could not be personally bound by the contract be-
tween Prime and Hallmark, stating that “Oliveira
and Hallmark Trucking are factually one and the
same.” Prime also took issue with both of Oliveira’s
other arguments, contending that the § 1 exemption
does not include independent-contractor agreements
and, in any event, the question of whether the § 1
exemption applies is a question of arbitrability that
the parties had delegated to the arbitrator.8

The district court proceeded straight to the FAA
issues and concluded that the question of the ap-
plicability of the § 1 exemption was for the court, and
not an arbitrator, to decide. And it determined that it
could not yet answer that question because (1) the
“contracts of employment” language of the § 1 ex-
emption does not extend to independent contractors;
and (2) discovery was needed on the issue of whether
Oliveira was a Prime employee or an independent
contractor before the court could decide whether the
contract was a contract of employment under the § 1

8 The parties also squabbled over whether Oliveira’s
claims arising from periods of time in which the contract
was not in effect — during Oliveira’s pre-contract time in
the apprenticeship program and his post-contract stint as
a company driver — were arbitrable under the arbitration
clause of the contract. The district court did not resolve
the issue, electing instead to focus on the question of
whether the § 1 exemption applied.
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exemption.? The district court therefore denied
Prime’s motion to compel arbitration without preju-
dice and permitted the parties to conduct discovery
on Oliveira’s employment status. Prime timely ap-
pealed.10

Analysis

The FAA lies at the center of the two questions
raised by this appeal. Thus, before tackling those
questions, we first briefly outline the statutory
framework.

To combat deep-rooted judicial hostility towards
arbitration agreements, Congress enacted the FAA
in 1925. See Circuit City Stores, Inc. v. Adams, 532
U.S. 105, 111 (2001). Section 2 of the FAA enshrines
the “liberal federal policy favoring arbitration
agreements,” Moses H. Cone Mem’l Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 24 (1983), by declaring
that an arbitration agreement in “a contract evidenc-
ing a transaction involving commerce . . . shall be
valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation
of any contract,” 9 U.S.C. § 2.

And the FAA does not simply talk the talk. In-
stead, two separate provisions provide the bite to

9 The district court noted that the parties did not dispute
that Oliveira, as a truck driver, was a transportation
worker under the § 1 exemption.

10 Although interlocutory orders are ordinarily not imme-
diately appealable, the FAA permits immediate appeal
from an order denying a motion to compel arbitration. See
9 U.S.C. § 16(a)(1)(B); Gove, 689 F.3d at 3-4 n.1. We re-
view the denial of a motion to compel arbitration de novo.
Gove, 689 F.3d at 4.
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back up § 2’s bark. See Rent-A-Ctr., W., Inc. v. Jack-
son, 561 U.S. 63, 70 (2010). First, under § 3, a party
may obtain a stay of federal-court litigation pending
arbitration. See 9 U.S.C. § 3. Second, § 4 authorizes

district courts to grant motions to compel arbitration.
Seeid. § 4.

The scope of the FAA, however, is not unbound-
ed. Section 1 of the FAA provides that the Act shall
not apply “to contracts of employment of seamen,
railroad employees, or any other class of workers en-
gaged in foreign or interstate commerce.” Id. § 1. The
Supreme Court has interpreted this section to “ex-
empt|[] from the FAA . . . contracts of employment of
transportation workers.” Circuit City, 532 U.S. at
119.

This case presents us with two questions pertain-
ing to the § 1 exemption. We address each question
in turn.

A. Who Decides Whether the § 1 Exemption
Applies?

The question of whether the district court or the
arbitrator decides the applicability of the § 1 exemp-
tion is one of first impression in this circuit. The par-
ties champion dueling out-of-circuit precedent in
support of their respective positions on this issue.
Relying on the Eighth Circuit’s decision in Green v.
SuperShuttle International, Inc., 653 F.3d 766 (8th
Cir. 2011), Prime argues that the question of wheth-
er the § 1 exemption applies is a question of arbitra-
bility that must be decided by the arbitrator where,
as here, the parties have delegated such questions to
the arbitrator.

In Green, the plaintiffs, a class of shuttle-bus
drivers, alleged that the defendant, a shuttle-bus
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company, misclassified the drivers as franchisees in-
stead of classifying them as employees. 653 F.3d at
767-68. When the defendant moved under the FAA to
compel arbitration pursuant to the arbitration clause
contained in the parties’ contracts, the plaintiffs
countered that their contract was outside the scope
of the FAA by virtue of the § 1 exemption. Id. at 768.
The Eighth Circuit upheld the district court’s grant
of the defendant’s motion, concluding that
“[a]pplication of the FAA’s transportation worker ex-
emption is a threshold question of arbitrability” in
the parties’ dispute. Id. at 769. Because the parties’
agreements incorporated the AAA rules, which pro-
vide that the arbitrator has the power to determine
his or her own jurisdiction, the court concluded that
the parties agreed to allow the arbitrator to deter-
mine threshold questions of arbitrability, including
the applicability of the § 1 exemption. Id.

With Green as its guide, Prime offers several
reasons why the question of § 1’s applicability is one
for the arbitrator to determine, but each of these ar-
guments flows from the Green court’s characteriza-
tion of this issue as a question of arbitrability. The
case on which Oliveira relies — the Ninth Circuit’s
decision in In re Van Dusen, 654 F.3d 838 (9th Cir.
2011) — considered this characterization to be a
flawed starting premise.

Van Dusen arose on facts strikingly similar to
those in this case; the plaintiffs, interstate truck
drivers, alleged that one of the defendants, a truck-
ing company, misclassified its truck drivers as inde-
pendent contractors to circumvent the requirements
of the FLSA and parallel state laws. See id. at 840;
see also Van Dusen v. Swift Transp. Co., 830 F.3d
893, 895 (9th Cir. 2016) (later appeal in same case).
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The defendant moved to compel arbitration under
the FAA, and the plaintiffs opposed that motion, as-
serting that the § 1 exemption applied to their con-
tracts. Van Dusen, 654 F.3d at 840. The district
court ordered arbitration, concluding that the ques-
tion of whether the § 1 exemption applied was one
for the arbitrator to decide in the first instance. Id.
After the district court refused the plaintiffs’ request
for certification of an interlocutory appeal, the plain-
tiffs sought mandamus relief before the Ninth Cir-
cuit. Id.

The Ninth Circuit ultimately declined to issue
the extraordinary remedy of mandamus relief be-
cause the district court’s conclusion was not clearly
erroneous in light of the dearth of federal appellate
authority addressing the issue and the general fed-
eral policy in favor of arbitration. Id. at 845-46. The
court nonetheless outlined why “the best reading of
the law requires the district court to assess whether
[the §] 1 exemption applies before ordering arbitra-
tion” under the FAA. Id. at 846. The court explained
that, because a district court’s authority to compel
arbitration under the FAA exists only where the Act
applies, “a district court has no authority to compel
arbitration under Section 4 [of the FAA] where Sec-
tion 1 exempts the underlying contract from the
FAA’s provisions.” Id. at 843. The court elaborated:

In essence, [the d]efendants and the [d]istrict
[clourt have adopted the position that contract-
ing parties may invoke the authority of the FAA
to decide the question of whether the parties can
invoke the authority of the FAA. This position
puts the cart before the horse: Section 4 has
simply no applicability where Section 1 exempts
a contract from the FAA, and private contracting
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parties cannot, through the insertion of a delega-
tion clause, confer authority upon a district court
that Congress chose to withhold.

Id. at 844. The court also concluded that the question
of whether the § 1 exemption applies “does not fit

within th[e] definition” of “questions of arbitrability.”
Id.

After careful consideration of these competing
cases, we are persuaded that the Ninth Circuit hit
the nail on the head, and we therefore hold that the
issue of whether the § 1 exemption applies presents a
question of “whether the FAA confers authority on
the district court to compel arbitration” and not a
question of arbitrability. Id.

“The Supreme Court defines ‘questions of arbi-
trability’ as questions of ‘whether the parties have
submitted a particular dispute to arbitration.” Id.
(quoting Howsam v. Dean Witter Reynolds, Inc., 537
U.S. 79, 83 (2002)); see also Rent-A-Ctr., 561 U.S. at
68-69 (“[Plarties can agree to arbitrate ‘gateway’
questions of ‘arbitrability,” such as whether the par-
ties have agreed to arbitrate or whether their agree-
ment covers a particular controversy.”); Arbitrability,
Black’s Law Dictionary (10th ed. 2014) (defining ar-
bitrability as “[t]he status, under applicable law, of a
dispute’s being or not being resolvable by arbitrators
because of the subject matter”). In this case, deter-
mining whether the § 1 exemption applies to the con-
tract does not entail any consideration of whether
Prime and Oliveira have agreed to submit a dispute
to arbitration; instead, it raises the “distinct inquiry”
of whether the district court has the authority to act
under the FAA — specifically, the authority under §
4 to compel the parties to engage in arbitration. Van
Dusen, 654 F.3d at 844.
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Therefore, as the Ninth Circuit explained in Van
Dusen, the question of the court’s authority to act
under the FAA is an “antecedent determination” for
the district court to make before it can compel arbi-
tration under the Act. Id. at 843. Prime’s argument
to the contrary “puts the cart before the horse” and
makes no sense. Id. at 844. The following scenario
readily demonstrates why this is so: First, assume
that two parties enter into a contract containing an
arbitration clause with language identical to that
contained in the contract in this case, including a
provision delegating questions of arbitrability to the
arbitrator. Second, assume that, unlike in this case,
the parties are in agreement that the contract in-
volved is clearly a contract of employment of a trans-
portation worker. Third, assume that, as in this case,
one of the parties, relying solely on the FAA, moves
to compel arbitration. Taking Prime’s position to its
logical conclusion, the district court would be obli-
gated to grant the motion because the parties have
agreed to allow the arbitrator to decide questions of
arbitrability, including whether the § 1 exemption
applies. See Green, 653 F.3d at 769. This would be so
even though the § 1 exemption indisputably applies
to the contract, such that the district court had no
authority to act under the FAA in the first place. See
Van Dusen, 654 F.3d at 843 (“[A] district court has
no authority to compel arbitration under Section 4
where Section 1 exempts the underlying contract
from the FAA’s provisions.”).11

11 When confronted with the logical extreme of its posi-
tion at oral argument, Prime sought to qualify it to some
degree. Prime insisted that, so long as the party seeking
to compel arbitration had a good-faith basis for asserting

[Footnote continued on next page]
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This position cannot be correct. When the only
basis for seeking arbitration in federal court is the
FAA, the district court can grant the requested relief
only if it has authority to act under the FAA. See id.
at 843. If the FAA does not apply, “private contract-
ing parties cannot, through the insertion of a delega-
tion clause, confer authority upon a district court
[i.e., to compel arbitration under the FAA] that Con-
gress chose to withhold.” Id. at 844. Therefore, “the
district court must make an antecedent determina-
tion that a contract is arbitrable under Section 1 of
the FAA before ordering arbitration pursuant to Sec-
tion 4.” Id. at 843.

Because we reject Green’s starting premise —
that the issue of § 1’s applicability is a question of
arbitrability — we are unpersuaded by Green’s reli-
ance on a contract’s incorporation of the AAA rules,
which allow an arbitrator to determine his or her
own jurisdiction. Where, as here, the parties dispute
whether the district court has the authority to com-
pel arbitration under the FAA, the extent of the arbi-
trator’s jurisdiction is of no concern. Instead, we are
concerned only with the question of whether the dis-
trict court has authority to act under a federal stat-

[Footnote continued from previous page]

that the § 1 exemption did not apply, the question of the
applicability of the § 1 exemption would need to be arbi-
trated under the delegation clause of the arbitration
agreement. But, even with this minor qualification,
Prime’s position still boils down to the conclusion that the
district court can compel arbitration under the FAA be-
fore determining whether it has authority to act under
the FAA, even in a case where it might not have such au-
thority. We do not accept this position.
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ute. Nothing in the AAA rules — including the power
to determine the arbitrator’s jurisdiction — purports
to allow the arbitrator to decide whether a federal
district court has the authority to act under a federal
statute.12

12 We are likewise unmoved by each of Prime’s subsidi-
ary arguments, all of which are grounded on the question-
of arbitrability premise that we reject. For example,
Prime’s invocation of the liberal federal policy in favor of
arbitration and its corollary, the principle that any doubts
about the scope of arbitrable issues should be resolved in
favor of arbitration, goes nowhere because we are not con-
fronted with a scope question. See Paul Revere Variable
Annuity Ins. Co. v. Kirschhofer, 226 F.3d 15, 25-26 (1st
Cir. 2000). Similarly, Prime’s argument that, so long as
the court is “satisfied that the making of the agreement
for arbitration or the failure to comply therewith is not in
issue,” 9 U.S.C. § 4, the court must compel arbitration
overlooks that one does not even approach the § 4 inquiry
until one first determines that the § 1 exemption does not
apply. See Van Dusen, 654 F.3d at 843-44. Finally,
Prime’s effort to compare the question of the applicability
of the § 1 exemption to questions concerning the validity
of an agreement or whether it can be enforced by the par-
ty seeking to compel arbitration — questions that can be
referred to the arbitrator — is unavailing. Issues concern-
ing alleged flaws with an agreement’s validity or enforce-
ability are fundamentally different than the issue of the
district court’s authority to act under the FAA in the first
place. See id. at 844 (“[Plrivate contracting parties can-
not, through the insertion of a delegation clause, confer
authority upon a district court that Congress chose to
withhold.”). Additionally, it is not unusual for a court to
first decide a specific challenge to the validity or enforce-
ability of the arbitration clause that a party is seeking to
enforce. See Rent-A-Ctr., 561 U.S. at 71; Prima Paint
Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 403-04
(1967).
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For all these reasons, we join our colleagues on
the Ninth Circuit and hold that the question of
whether the § 1 exemption applies is an antecedent
determination that must be made by the district
court before arbitration can be compelled under the
FAA. But we can’t stop there.

B. Independent Contractors and the § 1
Exemption

After concluding that it must decide for itself
whether the § 1 exemption applies, the district court
in this case ordered the parties to conduct factual
discovery to determine whether Oliveira was truly
an independent contractor or instead was in reality a
Prime employee during the time that the contract
was in place. Discovery on that issue was necessary,
in the court’s view, because “courts generally agree
that the § 1 exemption does not extend to independ-
ent contractors.”

On appeal, both parties challenge this aspect of
the district court’s order. Prime agrees that § 1 does
not extend to independent contractors, but it argues
that discovery on the relationship between the par-
ties is inappropriate because Oliveira’s status as a
Prime employee or independent contractor should be
decided by the arbitrator. See AT&T Techs., Inc. v.
Comm’cns Workers of Am., 475 U.S. 643, 649 (1986)
(“IIn deciding whether the parties have agreed to
submit a particular grievance to arbitration, a court
is not to rule on the potential merits of the underly-
ing claims.”). Alternatively, Prime argues that if the
district court must determine whether the § 1 ex-
emption applies, it should consider only whether the
face of the contract demonstrates an intent to make
Oliveira an independent contractor. Oliveira, on the
other hand, argues that the § 1 exemption covers the
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employment contracts of “all transportation workers,
including independent contractors.” If we agree with
Oliveira, discovery is not needed.

Thus, the question presented is whether the § 1
exemption extends to transportation-worker agree-
ments that establish or purport to establish inde-
pendent-contractor relationships, and we review this
issue of statutory interpretation de novo.13 See Unit-

13 We have considered the possibility, proposed by our
dissenting colleague, of remanding without deciding this
question of statutory interpretation. The benefit of this
approach, according to the dissent, would be avoiding this
difficult legal question now on the chance that the discov-
ery contemplated by the district court might lead to a con-
clusion that Oliveira is not an independent contractor — a
conclusion that would moot, for this case, the question
whether independent contractors are within the exemp-
tion. But we do not view this approach as a viable option
because the district court ordered discovery based on its
legal conclusion that “the § 1 exemption does not extend
to independent contractors.” If that legal conclusion is in-
correct — an issue that Oliveira sufficiently raised below
and both parties have briefed on appeal — there is no
need for discovery in the first place. Therefore, we will not
adopt an approach that assumes away one of the live is-
sues on appeal simply because the issue is a difficult one.
Cf. Citizens United v. Fed. Election Comm’n, 558 U.S.
310, 375 (2010) (Roberts, C.J., concurring) (“It should go
without saying . . . that we cannot embrace a narrow
ground of decision simply because it is narrow; it must
also be right. Thus while it is true that ‘[i]f it is not neces-
sary to decide more, it is necessary not to decide more,’ . .
. sometimes it is necessary to decide more. There is a dif-
ference between judicial restraint and judicial abdica-
tion.”). Finally, we note that we are not convinced that the
dissent’s approach in fact provides a narrower ground of
decision; such an approach would require us to address
Prime’s contention (which the dissent implicitly rejects)

[Footnote continued on next page]
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ed States v. Maldonado-Burgos, 844 F.3d 339, 340
(1st Cir. 2016). As always, the statutory text is our
starting point. See id. The § 1 exemption provides
that nothing contained in the FAA “shall apply to
contracts of employment of seamen, railroad employ-
ees, or any other class of workers engaged in foreign
or interstate commerce.” 9 U.S.C. § 1 (emphasis add-
ed). The Supreme Court has declared that “[§] 1 ex-
empts from the FAA only contracts of employment of
transportation workers.” Circuit City, 532 U.S. at
119.

Before embarking on our analysis, we first iden-
tify two issues that we need not decide. First, Prime
does not dispute that Oliveira, whose work for Prime
included driving a truck across state lines, is a
“transportation worker” within the meaning of the §
1 exemption, as interpreted by Circuit City.14 Thus,

[Footnote continued from previous page]

that discovery on the parties’ relationship would render
the contractual right to arbitration a nullity. Addressing
that contention would present its own set of challenges,
but, given the manner in which we decide the statutory-
interpretation question, that issue is the one that need
not be decided in this appeal.

14 The district court’s decision indicated that the parties
did not dispute this issue. Similarly, Prime did not argue
in its opening brief that Oliveira is not a transportation
worker. In a single sentence in its reply brief, Prime as-
serts that this court “has never extended the [§] 1
[e]xemption to truck drivers, as opposed to rail workers
and seamen (the core workers of concern when Congress
enacted the exemption).” To the extent that Prime in-
tended this lone sentence to resurrect the transportation-
worker issue in this case, we will not allow it. Any such
“argument” is wholly undeveloped, see United States v.
Sevilla-Oyola, 770 F.3d 1, 13 (1st Cir. 2014) (“Arguments

[Footnote continued on next page]
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we have no need to definitively decide that issue.
Second, we note that, although the parties to the
contract are Prime and Hallmark, Prime has, both
below and on appeal, treated the contract as one be-
tween Oliveira and Prime.1> We do the same. There-

[Footnote continued from previous page]

raised in only a perfunctory and undeveloped manner are
deemed waived on appeal.”), and, moreover, an argument
that makes its debut in a reply brief will not receive a
warm ovation from us, see United States v. Arroyo-Blas,
783 F.3d 361, 366 n.5 (1st Cir. 2015) (“[A] legal argument
made for the first time in an appellant’s reply brief comes
too late and need not be addressed.” (quoting United
States v. Brennan, 994 F.2d 918, 922 n.7 (1st Cir. 1993))).
Finally, we note in passing that Prime’s position has not
been accepted elsewhere. See, e.g., Lenz v. Yellow
Transp., Inc., 431 F.3d 348, 351 (8th Cir. 2005) (“Indis-
putably, if Lenz were a truck driver, he would be consid-
ered a transportation worker under § 1 of the FAA.”);
Harden v. Roadway Package Sys., Inc., 249 F.3d 1137,
1140 (9th Cir. 2001) (“As a delivery driver for RPS, Hard-
en contracted to deliver packages ‘throughout the United
States, with connecting international service.” Thus, he
engaged in interstate commerce that is exempt from the
FAA.).

15 Before the district court, Prime opposed Oliveira’s ar-
gument that he could not be personally bound by the
terms of the contract between Prime and Hallmark by ar-
guing that “Oliveira and Hallmark Trucking are factually
one and the same.” Along similar lines, Prime stated in its
opening brief that “Oliveira entered into an Independent
Contractor Operating Agreement . . . with Prime” (em-
phasis added), and its brief proceeded on the assumption
that Oliveira and Hallmark were interchangeable. In its
reply brief, for the first time in this case, Prime relies on
the fact that the contract was between Prime and Hall-
mark in arguing that the contract established an inde-
pendent-contractor relationship. We need not decide

[Footnote continued on next page]
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fore, because the parties do not dispute that Oliveira
is a transportation worker under § 1, we need not
address whether an LLC or other corporate entity
can itself qualify as a transportation worker. We also
need not address the scope of the word “worker” in
the residual clause of the § 1 exemption. Accordingly,
we limit our focus to the issue of whether an agree-
ment between a trucking company and an individual
transportation worker cannot be a “contract of em-
ployment” within the meaning of § 1 if the agreement
establishes or purports to establish an independent-
contractor relationship.

Prime points out that the weight of district-court
authority to consider the issue has concluded that
the § 1 exemption does not extend to contracts that
establish or purport to establish an independent-
contractor relationship.16 Several of these decisions

[Footnote continued from previous page]

whether Prime is judicially estopped from taking this po-
sition at this late juncture; it suffices that a reply brief is
not the appropriate place to switch gears and offer new
arguments. See Arroyo-Blas, 783 F.3d at 366 n.5.

16 See, e.g., Aviles v. Quik Pick Express, LLC, No. CV-
15-5214-MWF (AGR), 2015 WL 5601824, at *6 (C.D. Cal.
Sept. 23, 2015); Morning Star Assocs., Inc. v. Unishippers
Glob. Logistics, LI.C, No. CV-115-033, 2015 WL 2408477,
at *5-7 (S.D. Ga. May 20, 2015); Doe v. Swift Transp. Co.,
No. 2:10-cv-00899 JWS, 2015 WL 274092, at *3 (D. Ariz.
Jan. 22, 2015); Alvarado v. Pac._Motor Trucking Co., No.
EDCV 14-0504-DOC(DTBx), 2014 WL 3888184, at *4-5
(C.D. Cal. Aug. 7, 2014); Villalpando v. Transguard Ins.
Co. of Am., 17 F. Supp. 3d 969, 982 (N.D. Cal. 2014); Car-
ney v. JNJ Express, Inc., 10 F. Supp. 3d 848, 852 (W.D.
Tenn. 2014); Port Drivers Fed’n 18, Inc. v. All Saints, 757
F. Supp. 2d 463, 472 (D.N.J. 2011); Davis v. Larson Mov-
ing & Storage Co., Civ. No. 08-1408 (JNE/JJG), 2008 WL

[Footnote continued on next page]
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simply assume, explicitly or implicitly, that inde-
pendent-contractor agreements are not contracts of
employment under § 1. See, e.g., Aviles, 2015 WL
5601824, at *6; Doe, 2015 WL 274092, at *3; Vil-
lalpando, 17 F. Supp. 3d at 982; Bell, 2009 WL
4730564, at *4-6; Davis, 2008 WL 4755835, at *4,
Kayser, 1999 WL 817724, at *4 n.4; see also Johnson,
608 N.E.2d at 540.17 Other courts have “simply

[Footnote continued from previous page]

4755835, at *4 (D. Minn. Oct. 27, 2008); Owner-Operator
Indep. Drivers Ass'n v. United Van ILines, LLC, No.
4:06CV219 JCH, 2006 WL 5003366, at *3 (E.D. Mo. Nov.
15, 2006); Owner-Operator Indep. Drivers Ass’n v. Swift
Transp. Co., 288 F. Supp. 2d 1033, 1035-36 (D. Ariz.

2003); Roadway Package Sys., Inc. v. Kayser, No. CIV. A.
99-MC-111, 1999 WL 817724, at *4 n.4 (E.D. Pa. Oct. 13,

1999); see also Performance Team Freight Sys., Inc. v.
Aleman, 194 Cal. Rptr. 3d 530, 536-37 (Cal. Ct. App.
2015); Johnson v. Noble, 608 N.E.2d 537, 540 (I11. App. Ct.
1992); cf. Bell v. Atl. Trucking Co., No. 3:09-cv-406-dJ-
32MCR, 2009 WL 4730564, at *4-6 (M.D. Fla. Dec. 7,
2009) (conducting analysis on applicability of § 1 exemp-
tion on assumption it does not apply to independent con-
tractors).

17 This assumption was implicit in Judge Ikuta’s dissent-
ing opinion in In re Swift Transportation Co., 830 F.3d
913 (9th Cir. 2016). The majority in Swift determined
that mandamus relief was not warranted because the dis-
trict court’s proposed course of action — “resolv[ing] the §
1 question through discovery and a trial” — was not clear-
ly erroneous; the district court’s decision was not contrary
to any Supreme Court or Ninth Circuit precedent, and
“there [did] not appear to be any decisions from [the oth-
er] circuits on the question of whether the FAA compels a
certain procedural choice in a district court’s § 1 determi-
nation.” Id. at 917. Judge Ikuta dissented, expressing her
belief that the § 1 determination should be made solely
from an examination of the contract’s terms. Id. at 920-21

[Footnote continued on next page]
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go[ne] along with the developing group consensus,”
In re Atlas IT Exp. Corp., 761 F.3d 177, 183 (1st Cir.
2014), without adding any independent analysis.
See, e.g., Alvarado, 2014 WL 3888184, at *4-5; Car-
ney, 10 F. Supp. 3d at 853; All Saints, 757 F. Supp.
2d at 472; see also Aleman, 194 Cal. Rptr. 3d at 536-
37. The few district-court decisions that offer inde-
pendent analysis to support the conclusion that the §
1 exemption does not cover independent-contractor
agreements have, viewed -collectively, offered two
reasons for that conclusion: first, that this interpre-
tation is consistent with the “strong and liberal fed-
eral policy favoring arbitral dispute resolution,”
Swift Transp., 288 F. Supp. 2d at 1035-36; see also
Morning Star, 2015 WL 2408477, at *5; United Van
Lines, 2006 WL 5003366, at *3; and, second, that
such a rule is justified by the narrow construction
that the Supreme Court has instructed courts to give
the § 1 exemption, see United Van Lines, 2006 WL
5003366, at *3.

[Footnote continued from previous page]

(Ikuta, dJ., dissenting). Implicit in Judge Ikuta’s dissent is
the assumption that independent-contractor agreements
are not contracts of employment under the FAA. But
there was good reason for that assumption in the circum-
stances of that case: Unlike in this case, none of the liti-
gants argued that independent-contractor agreements of
transportation workers are contracts of employment. And
the district court in that case simply assumed — with no
analysis or citation to authority — that the § 1 exemption
covered only contracts between employers and employees.
See Doe, 2015 WL 274092, at *3 (“Whether the parties
formed an employment contract — that is whether plain-
tiffs were hired as employees — necessarily involves a
factual inquiry apart from the contract itself.”).
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Prime urges us to add our voice to this “judicial
chorus,” but we are unwilling to do so. Interpreting a
federal statute is not simply a numbers game. See In
re Atlas IT Exp. Corp., 761 F.3d at 182-83 (“The
numbers favoring a rule do not necessarily mean
that the rule is the best one. Indeed, there is an ob-
servable phenomenon in our courts of appeal and
elsewhere — sometimes called ‘herding’ or ‘cascad-
ing’ — where decisionmakers who first encounter a
particular issue (i.e., the first court to consider a
question) are more likely to rely on the record pre-
sented to them and their own reasoning, while later
courts are increasingly more likely to simply go along
with the developing group consensus.”). Instead of
simply tallying the score, “it is always incumbent on
us to decide afresh any issue of first impression in
our circuit.” Id. at 183. After conducting that fresh
look in this case, we are distinctly unpersuaded by
the district courts’ treatment of this issue.

The fatal flaw in the district-court authority on
which Prime relies is a failure to closely examine the
statutory text — the critical first step in any statuto-
ry-interpretation inquiry. See Maldonado-Burgos,
844 F.3d at 340. Because Congress did not provide a
definition for the phrase “contracts of employment”
in the FAA, we “give it its ordinary meaning.” United
States v. Stefanik, 674 F.3d 71, 77 (1st Cir. 2012)
(quoting United States v. Santos, 553 U.S. 507, 511
(2008)). And we discern the ordinary meaning of the
phrase at the time Congress enacted the FAA in
1925. See Perrin v. United States, 444 U.S. 37, 42
(1979) (“A fundamental canon of statutory construc-
tion is that, unless otherwise defined, words will be
interpreted as taking their ordinary, contemporary,
common meaning. Therefore, we look to the ordinary
meaning of the term . . . at the time Congress enact-
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ed the statute . . ..” (citation omitted)); see also San-
difer v. U.S._Steel Corp., 134 S. Ct. 870, 876 (2014)
(consulting “[d]ictionaries from the era of [statutory
provision’s] enactment” to espy ordinary meaning of
undefined term); Carcieri v. Salazar, 555 U.S. 379,
388 (2009) (“We begin with the ordinary meaning of
the word ‘now,” as understood when the [statute] was
enacted.”).18 We now turn to that task.

18 At oral argument, Prime insisted that the Supreme
Court in Circuit City rejected this approach for discerning
the plain meaning of the FAA’s text. But the Court did no
such thing. In that case, the Court was confronted with
an argument that, “because the FAA was enacted when
congressional authority to regulate under the commerce
power was to a large extent confined by [Supreme Court]
decisions,” the phrase “engaged in commerce” in § 1
should be interpreted as “expressing the outer limits of
Congress’[s] power as then understood.” Circuit City, 532
U.S. at 116. The Court rejected this argument, which it
characterized as “[a] variable standard” depending on
“shifts in the Court’s Commerce Clause cases” that would
require courts to “take into account the scope of the
Commerce Clause, as then elaborated by the Court, at the
date of the FAA’s enactment in order to interpret what
the statute means now.” Id. at 116-17. The Court rea-
soned that “[i]t would be unwieldy for Congress, for the
Court, and for litigants to be required to deconstruct stat-
utory Commerce Clause phrases depending upon the year
of a particular statutory enactment.” Id. at 118. In this
case, by contrast, our attempt to discern the ordinary
meaning of the phrase “contracts of employment” does not
require us to sort through paradigm shifts in Supreme
Court precedent but simply to apply the “fundamental
canon of statutory construction” that undefined statutory
terms should be given their ordinary meaning at the time
of the statute’s enactment, Sandifer, 134 S. Ct. at 876
(quoting Perrin, 444 U.S. at 42) — a canon that has been
applied in FAA cases since Circuit City. See, e.g., Conrad

[Footnote continued on next page]
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1. Ordinary Meaning of Statutory Text

Oliveira argues that the phrase “contracts of em-
ployment” contained in § 1 means simply “agree-
ments to do work.” We agree. This interpretation is
consistent with the ordinary meaning of the phrase
at the time Congress enacted the FAA.

Dictionaries from the era of the FAA’s enactment
confirm that the ordinary meaning of “contracts of
employment” in 1925 was agreements to perform
work. See Webster’s New International Dictionary of
the English Language 488 (W.T. Harris & F. Sturges
Allen eds., 1923) (defining “contract” when used as
noun as “[a]ln agreement between two or more per-
sons to do or forbear something”); id. at 718 (defining
“employment” as “[a]ct of employing, or state of being
employed” and listing “work” as synonym for “em-
ployment”); id. (defining “employ” as “[t]Jo make use
of the services of; to have or keep at work; to give
employment to”); see also Webster’s Collegiate Dic-
tionary 329 (3d ed. 1925) (providing similar defini-
tion of “employment” and similarly listing “work” as
synonym for “employment”); id. (defining “employ” as
“[t]lo make use of; use” and “[t]o give employment or
work to” and explaining “[e]mploy is specifically used
to emphasize the idea of service to be rendered”). In
other words, these contemporary dictionaries do not

[Footnote continued from previous page]

v. Phone Directories Co., 585 F.3d 1376, 1381-82 & n.1
(10th Cir. 2009) (in interpreting undefined term in § 16 of
FAA, consulting dictionary from era of § 16’s enactment).
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suggest that “contracts of employment” distinguishes
employees from independent contractors.19

Additionally, this ordinary meaning of “contracts
of employment” is further supported by other author-
ities from the era of the FAA’s enactment, which
suggest that the phrase can encompass agreements
of independent contractors to perform work. See, e.g.,

Annotation, Teamster as Independent Contractor
Under Workmen’s Compensation Acts, 42 A.L.R.

19 Although not referenced by either party, we note that
the current edition of Black’s L.aw Dictionary indicates
that the earliest known use of the phrase “employment
contract” was 1927 — two years after the FAA’s enact-
ment. See Employment Contract, Black’s Law Dictionary
(10th ed. 2014); id. at xxxi (explaining that “[t]he paren-
thetical dates preceding many of the definitions show the
earliest known use of the word or phrase in English”). The
current edition also indicates that “contract of employ-
ment” is a synonym for “employment contract,” and it de-
fines “employment contract” in a manner that arguably
excludes independent contractors: “[a] contract between
an employer and employee in which the terms and condi-
tions of employment are stated.” Employment Contract,
Black’s Law Dictionary (10th ed. 2014). It is unclear
whether the unknown source from 1927 provided the ba-
sis for the current definition of “employment contract” or,
instead, whether that source has merely been identified
as the first known use of the phrase. We need not, howev-
er, dwell on this point because, as explained below, sever-
al sources from the era of the FAA’s enactment use the
phrase “contract of employment” to refer to independent
contractors. Additionally, we note that the two editions of
Black’s Law Dictionary that bookend the FAA’s enact-
ment, see Black’s Law Dictionary (3d ed. 1933); Black’s
Law Dictionary (2d ed. 1910), provide no definition for the
phrases “contract of employment” or “employment con-
tract.”
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607, 617 (1926) (“When the contract of employment
is such that the teamster is bound to discharge the
work himself, the employment is usually one of ser-
vice, whereas, if, under the contract, the teamster is
not obligated to discharge the work personally, but
may employ others to that end and respond to the
employer only for the faithful performance of the
contract, the employment is generally an independ-
ent one.” (emphasis added)); Theophilus J. Moll, A
Treatise on the Law of Independent Contractors &
Employers’ Liability 47-48 (1910) (“It has been laid
down that the relation of master and servant will not
be inferred in a case where it appears that the power
of discharge was not an incident of the contract of
employment.” (emphasis added)); id. at 334 (“The
[independent] contractor . . . is especially liable for
his own acts when he assumes this liability in his
contract of employment.” (emphasis added)).20

20 See also Luckie v. Diamond Coal Co., 183 P. 178, 182
(Cal. Dist. Ct. App. 1919) (“We think that the nature of
Foulk’s relation to defendant at the time of the accident,
whether that of an independent contractor or servant,
must be determined not alone from the terms of the writ-
ten contract of employment, but from the subsequent con-
duct of each, known to and acquiesced in by the other.”
(emphasis added)); Hamill v. Territilli, 195 Ill. App. 174,
175 (1915) (“[TThe only question in the case was whether
or not, under the contract of employment, the relationship
existing between Territilli and Scully and the appellant
was that of independent contractor or that of master and
servant . . . .” (emphasis added)); Eckert’s Case, 124 N.E.
421, 421 (Mass. 1919) (“It was provided by his contract of
employment that he should furnish the team, feed, take
care of and drive the horses for a fixed daily remunera-
tion. The entire management and mode of transportation
were under his control . . . . It is plain as matter of law . . .

[Footnote continued on next page]



JA180

[Footnote continued from previous page]

that when injured he was not an employé of the town but
an independent contractor.” (emphasis added) (citations
omitted)); Lindsay v. McCaslin, 122 A. 412, 413 (Me.
1923) (“When the contract of employment has been re-
duced to writing, the question whether the person em-
ployed was an independent contractor or merely a servant
is determined by the court as a matter of law.” (emphasis
added)); Allen v. Bear Creek Coal Co., 115 P. 673, 679
(Mont. 1911) (“The relation of the parties under a contract
of employment is determined by an answer to the ques-
tion, Does the employé in doing the work submit himself
to the direction of the employer, both as to the details of it
and the means by which it is accomplished? If he
does, he is a servant, and not an independent contractor.
If, on the other hand, the employé has contracted to do a
piece of work, furnishing his own means and executing it
according to his own ideas, in pursuance of a plan previ-
ously given him by the employer, without being subject to
the orders of the latter as to detail, he is an independent
contractor.” (emphasis added)); Tankersley v. Webster,
243 P. 745, 747 (Okla. 1925) (“[TThe contract of employ-
ment between Tankersley and Casey was admitted in ev-
idence without objections, and we think conclusively
shows that Casey was an independent contractor.” (em-
phasis added)); Kelley v. Del., L. & W. R. Co., 113 A. 419,
419 (Pa. 1921) (“The question for determination is wheth-
er deceased was an employee of defendant or an inde-
pendent contractor . . . . To decide, it is necessary to con-
strue the written contract of employment . . . .” (emphasis
added)); U.S. Fid. & Guar. Co._of Baltimore, Md. v. Lowry,
231 S.W. 818, 822 (Tex. Civ. App. 1921) (stating that, in
determining whether person “was an employé and not an
independent contractor,” “[n]o single fact is more conclu-
sive as to the effect of the contract of employment, per-
haps, than the unrestricted right of the employer to end
the particular service whenever he chooses, without re-
gard to the final result of the work itself” (emphasis add-
ed) (quoting Cockran v. Rice, 128 N.W. 583, 585 (S.D.

[Footnote continued on next page]
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Prime seeks to downplay the significance of these
other authorities, noting that they do not deal with
the FAA. True enough, but the phrase “contracts of
employment” must have some meaning, and Prime
does not attempt to explain how its proposed inter-
pretation is consistent with the ordinary meaning of
the words used in the statute. And the lack of a tex-
tual anchor is not the only flaw in Prime’s interpre-
tation. In Circuit City, the Supreme Court noted
“Congress’[s] demonstrated concern with transporta-
tion workers and their necessary role in the free flow
of goods” at the time when it enacted the FAA. 532
U.S. at 121. Given that concern, the distinction that
Prime advocates based on the precise employment
status of the transportation worker would have been
a strange one for Congress to draw: Both individuals
who are independent contractors performing trans-

[Footnote continued from previous page]

1910))); Annotation, General Discussion of the Nature of
the Relationship of Employer and Independent Contrac-
tor, 19 A.L.R. 226, 250 (1922) (discussing “the question
whether a contract of employment is one of an independ-
ent quality”).

Along similar lines, legal dictionaries from the era of the
FAA’s enactment used the term “employment” as part of
the definition of “independent contractor.” See, e.g., Inde-
pendent Contractor, Ballentine’s Law Dictionary (1930)
(defining independent contractor as “[olne who, exercising
an independent employment, contracts to do a piece of
work according to his own methods and without being
subject to the control of his employer except as to the re-
sult of the work”); Independent Contractor, Black’s Law
Dictionary (3d ed. 1933) (same); Independent Contractor,
Black’s Law Dictionary (2d ed. 1910) (same); 2 Francis
Rawle, Bouvier’s Law Dictionary & Concise Encyclopedia
1533 (3d rev. 1914) (same).
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portation work and employees performing that same
work play the same necessary role in the free flow of
goods.

In sum, the combination of the ordinary meaning
of the phrase “contracts of employment” and Prime’s
concession that Oliveira is a transportation worker
compels the conclusion that the contract in this case
is excluded from the FAA’s reach. Because the con-
tract is an agreement to perform work of a transpor-
tation worker, it is exempt from the FAA. We there-
fore decline to follow the lead of those courts that
have simply assumed that contracts that establish or
purport to establish independent-contractor relation-
ships are not “contracts of employment” within the
meaning of § 1.

2. Narrow Construction and Policy Favor-
ing Arbitration

We also are unpersuaded by the two justifica-
tions that some district-court decisions put forward
to support the conclusion that the § 1 exemption does
not apply to contracts that establish or purport to es-
tablish independent-contractor relationships — that
such an interpretation is consistent with the need to
narrowly construe § 1 and the liberal federal policy
favoring arbitration. In our view, neither considera-
tion warrants retreat from the ordinary meaning of
the statutory text.

To be sure, the Supreme Court has cautioned
that the § 1 exemption must “be afforded a narrow
construction.” Circuit City, 532 U.S. at 118. Prime
seizes on this pronouncement and insists that it fore-
closes our conclusion that the § 1 exemption applies
to transportation-worker agreements that establish
or purport to establish independent-contractor rela-
tionships. We disagree.
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In Circuit City, the contract at issue was be-
tween Circuit City, a national retailer of consumer
electronics, and Adams, a store sales counselor. 532
U.S. at 109-10. The Ninth Circuit had interpreted
the § 1 exemption to exclude all contracts of employ-
ment from the FAA’s reach. Id. at 112. In defense of
this interpretation, Adams argued that the phrase
“engaged in . . . commerce” in § 1 exempted from the
FAA all employment contracts falling within Con-
gress’s commerce power. Id. at 114. The Supreme
Court rejected this broad interpretation in favor of a
narrower one that was compelled by the text and
structure of § 1: “Section 1 exempts from the FAA on-
ly contracts of employment of transportation work-
ers.” Id. at 119; see id. at 114-15. Because the phrase
“any other class of workers engaged in . . . commerce”
appeared in the residual clause of § 1, id. at 114, the
Court reasoned that “the residual clause should be
read to give effect to the terms ‘seamen’ and ‘railroad
employees,” and should itself be controlled and de-
fined by reference to the enumerated categories of
workers which are recited just before it,” id. at 115.

This context is critical. The Court announced the
need for a narrow construction of the § 1 exemption
in the course of “rejecting the contention that the
meaning of the phrase ‘engaged in commerce’ in § 1
of the FAA should be given a broader construction
than justified by its evident language.” Id. at 118
(emphasis added). As the Court explained, this
broader construction was doomed by the text itself;
“the text of the FAA foreclose[d] the [broader] con-
struction of § 1,” id. at 119, and “undermine[d] any
attempt to give the provision a sweeping, open- end-
ed construction,” id. at 118. The Court’s narrower in-
terpretation, by contrast, was based on “the precise
reading” of that provision. Id. at 119.
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It is one thing to say that statutory text compels
adoption of a narrow construction over “an expansive
construction . . . that goes beyond the meaning of the
words Congress used.” Id. Prime’s argument is very
different: It snatches up Circuit City’s narrow-
construction pronouncement, wholly ignores the con-
text in which that pronouncement was made, and at-
tempts to use it as an escape hatch to avoid the plain
meaning of the § 1 exemption’s text. But nothing in
Circuit City suggests that the need for a narrow con-
struction can override the plain meaning of the stat-
utory language in this fashion, and we reject Prime’s
attempt to artificially restrict the plain meaning of
the text.

Moreover, Oliveira is nothing like the sales coun-
selor in Circuit City. Instead, the truck-driving work
that he performs directly impacts “the free flow of
goods.” Id. at 121. Therefore, Circuit City’s adoption
of a narrow construction to cover only transportation
workers and not sales counselors is no basis for this
court to accept a constricted interpretation of the
phrase “contracts of employment” that is inconsistent
with both the ordinary meaning of the language used
in § 1 and “Congress’s demonstrated concern with
transportation workers and their necessary role in
the free flow of goods.” Id. For these reasons, we do
not view Circuit City or the narrow-construction
principle as supporting Prime’s interpretation that
the § 1 exemption does not extend to independent
contractors.

We are similarly unpersuaded by invocation of
the federal policy in favor of arbitration. That policy
cannot override the plain text of a statute. See EEOC
v. Waffle House, Inc., 534 U.S. 279, 295 (2002) (re-

jecting notion that “the federal policy favoring arbi-
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tration trumps the plain language of Title VII and
the contract”); cf. id. at 294 (explaining that, “[w]hile
ambiguities in the language of the agreement should
be resolved in favor of arbitration, we do not override
the clear intent of the parties, or reach a result in-
consistent with the plain text of the contract, simply
because the policy favoring arbitration is implicated”
and concluding that “the proarbitration policy goals
of the FAA do not require the [EEOC] to relinquish
its statutory authority if it has not agreed to do so”
(citation omitted)); Paul Revere, 226 F.3d at 25 (re-
jecting “attempts to invoke the federal policy favor-
ing arbitration” because “[t]hat policy simply cannot
be used to paper over a deficiency in Article III
standing”); Seminole Tribe of Fla. v. Florida, 517
U.S. 44, 116 n.13 (1996) (Souter, J., dissenting)
(“[Pllain text is the Man of Steel in a confrontation
with background principle[s] and postulates which
limit and control.” (internal citation and quotation
marks omitted)). As we have explained, a careful ex-
amination of the ordinary meaning of the phrase
“contracts of employment” — an effort eschewed by
the district-court authority cited by Prime — sup-
ports our conclusion that the phrase means agree-
ments to perform work and includes independent-
contractor agreements. The federal policy favoring
arbitration cannot erase this plain meaning.

3. Final Words

For these reasons, we hold that a transportation-
worker agreement that establishes or purports to es-
tablish an independent-contractor relationship is a
contract of employment under § 1. We emphasize
that our holding is limited: It applies only when arbi-
tration is sought under the FAA, and it has no im-
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pact on other avenues (such as state law) by which a
party may compel arbitration.21

Conclusion

To recap, we hold that, when confronted with a
motion to compel arbitration under § 4 of the FAA,
the district court, and not the arbitrator, must decide
whether the § 1 exemption applies. Additionally, we
hold that transportation-worker agreements that es-
tablish or purport to establish independent-

21 Prime insists that, even if the district court is power-
less to compel arbitration under the FAA because the § 1
exemption applies, it still can request the district court to
“compel arbitration on other grounds, such as state law,
or use other tools at its disposal to enforce the parties’ ex-
plicit agreement to arbitrate — such as dismissing or
staying the case.” For his part, Oliveira appears to sug-
gest that this ship has sailed because Prime’s motion to
compel was based solely on the FAA. Prime counters that,
to the extent Oliveira is under the impression that Prime
has waived the right to compel arbitration on grounds
other than the FAA, he is mistaken because no prejudice
has been shown. We do not wade into this dispute. The
fleeting references in both parties’ briefs are hardly the
stuff of developed argumentation, and this waiver issue
was not addressed by the district court. If the parties de-
sire to continue this fight in the district court, they are
free to do so.

Along similar lines, although Prime argues in its opening
brief that the arbitration provision covers disputes be-
tween the parties that arose before and after the time pe-
riod in which the contract was in effect, it takes a differ-
ent tack in its reply brief, imploring us to refrain from de-
ciding this issue because the district court did not defini-
tively rule on it below. We accept Prime’s invitation and
leave the issue for the district court to address in the first
instance.
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contractor relationships are “contracts of employ-
ment” within the meaning of the § 1 exemption.22
Because the contract in this case is within the § 1 ex-
emption, the FAA does not apply, and we conse-
quently lack jurisdiction under 9 U.S.C. § 16(a)(1)(B)
— the only conceivable basis for our jurisdiction over
this interlocutory appeal. See Int’l Bhd. of Teamsters
Local Union No. 50 v. Kienstra Precast, LL.C, 702
F.3d 954, 957-58 (7th Cir. 2012). Accordingly, we af-
firm the district court’s denial of Prime’s motion to
compel arbitration, and dismiss the appeal for lack of
appellate jurisdiction.

-Concurring and Dissenting Opinion Follows-

BARBADORO, District Judge, concurring
in part and dissenting in part. I agree with the
majority that the applicability of the § 1 exemption is
a threshold matter for the district court to decide.
Where we part company is at the point where the
majority decides to take on the difficult issue as to
whether transportation-worker agreements that
purport to create independent-contractor relation-
ships are exempt from the Federal Arbitration Act.
That, in my view, is an issue we need not decide now.
Instead, if it ultimately proves necessary to deter-
mine whether the § 1 exemption covers all such in-
dependent-contractor agreements, the district court
should do so in the first instance with the benefit of
more in-depth briefing and a fully developed factual
record.

22 TIn light of this conclusion, we need not address the
parties’ arguments about the necessity and permissibility
of discovery in the event that the § 1 exemption does not
apply to independent-contractor agreements.
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The scope of the § 1 exemption comes before us
on what amounts to an interlocutory appeal. See
Omni Tech Corp. v. MPC Sols. Sales, L1.C, 432 F.3d
797, 800 (7th Cir. 2005). The district court did not
reach any final judgment as to the exemption, in-
stead dismissing New Prime’s motion to compel arbi-
tration without prejudice and allowing for discovery
on Oliveira’s employment status. Oliveira v. New
Prime, Inc., 141 F. Supp. 3d 125, 135 (D. Mass.
2015). As there has been no final judgment in the
district court, I hesitate to resolve an issue that is
not necessary to the disposition of this appeal. See
Doe v. Cape Elizabeth Sch. Dist., 832 F.3d 69, 86 (1st
Cir. 2016) (declining to address unnecessary issue
and deeming it prudent to allow district court to
make determination in the first instance). And it is
indeed unnecessary to determine the scope of the ex-
emption at this time. If the case were remanded to
the district court for discovery, the court might well
rule that the nominally independent-contractor
agreements between Oliveira and New Prime actual-
ly created an employer-employee relationship. In
that circumstance, neither we nor the district court
would have any occasion to categorically decide
whether all transportation-worker agreements pur-
porting to create independent-contractor relation-
ships qualify for the § 1 exemption.

I am particularly reluctant to unnecessarily re-
solve an issue on an interlocutory appeal when, as is
the case here, a number of factors counsel against
doing so. Most fundamentally, deciding whether
“contracts of employment” includes all transporta-
tion-worker agreements presents a challenging ques-
tion of statutory interpretation. The statute itself
provides little guidance. Further, as the majority
notes, most courts that have considered independent-
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contractor agreements in the § 1 context have con-
cluded that the exemption does not apply, and no
other court has engaged in the kind of detailed anal-
ysis of ordinary meaning that characterizes the ma-
jority’s opinion. We therefore have neither an exam-
ple to guide and corroborate our analysis nor a con-
trary opinion to provide counterbalance.

Moreover, applying § 1 in this case requires ven-
turing into the fact-bound, and notoriously precari-
ous, field of employment-status determinations. Alt-
hough the majority’s categorical rule would eliminate
the need for fact-finding on status, it could also lead
to the over- and under-inclusiveness concerns typical
of such rules. As Justice Rutledge observed in NLRB
v. Hearst Publications, 322 U.S. 111 (1944): “Few
problems in the law have given greater variety of ap-
plication and conflict in results than the cases aris-
ing in the borderland between what is clearly an em-
ployer-employee relationship and what is clearly one
of independent entrepreneurial dealing.” Id. at 121
(subsequent history omitted). The doctrinal line sep-
arating employee from independent contractor is dif-
ficult to discern in the context of vicarious liability.
See id. “It becomes more [difficult] when the field is
expanded to include all of the possible applications of
the distinction.” Id. We find ourselves confronted by
one of those “possible applications,” making the issue
before us all the more challenging. See Mandel v.
Boston Phoenix, Inc., 456 F.3d 198, 206-07 (1st Cir.
2006) (vacating and remanding summary judgment
order where, inter alia, there was little on-point fed-
eral or state case law and pertinent determination
was fact-intensive).

Not only do we face a hard question — given that
the contemporary meaning of § 1’s language may dif-
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fer from its meaning when adopted — but we do so
without the aid of a well-developed district court rec-
ord. Before the district court, the parties provided
little briefing on the ordinary meaning of “contracts
of employment” as of 1925. Oliveira initially argued
that he was an employee of New Prime. He first
briefed an ordinary-meaning argument in a short
supplemental surreply submitted to the district court
after a hearing on the motion to compel arbitration.
Oliveira cited just two sources from the time of adop-
tion. In a subsequent supplemental surreply, New
Prime declined to address the ordinary-meaning is-
sue head-on, instead only reiterating that the matter
was for the arbitrator. The district court’s order re-
flects this dearth of briefing. Rather than directly
addressing the less-than-robust argument Oliveira
raised in his supplemental brief, the court noted the
extensive contrary case law and permitted discovery
to resolve the case. See Oliveira, 141 F. Supp. 3d at
130-31, 135. When the ordinary-meaning issue
reached this court, the record accordingly provided
little guidance. See United States v. Clark, 445 U.S.
23, 38 (1980) (Rehnquist, J., dissenting) (recognizing
usefulness of lower court opinions); Cape Elizabeth
Sch. Dist., 832 F.3d at 84-85 (choosing not to decide
unnecessary question where parties gave “scant at-
tention” to issue in lower court).

The briefing before this court was also less than
ideal. Although Oliveira devoted significant effort to
arguing that the ordinary meaning of “contracts of
employment” in 1925 included contracts with inde-
pendent contractors, New Prime barely addressed
the matter. It did not mention the ordinary-meaning
argument in its opening brief, and spent only a page
on the topic in its reply brief. At oral argument, New
Prime merely insisted that ordinary-meaning analy-
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sis is inappropriate in the § 1 context. Where a court
has the discretion to decide an issue, it should be
wary of acting without the benefit of fully developed
arguments on both sides. That is especially the case
when we rule against the party with the less-
developed argument.

Just as we have been presented with a one-sided
view of the ordinary meaning of “contracts of em-
ployment,” we have received a one-sided view of the
facts. This appeal was taken early in the litigation
between the parties, prior to any discovery that
would have shed greater light on the facts underly-
ing the dispute. The current factual record contains
only Oliveira’s unanswered complaint and some doc-
uments attached to the parties’ motions. While the
court is entitled to base its analysis on allegations in
the complaint, Gove v. Career Sys. Dev. Corp., 689
F.3d 1, 2 (1st Cir. 2012), we should exercise added
caution in denying affirmative relief to a defendant
when our view of the facts is informed largely by the
plaintiff’s untested allegations.

Under these circumstances, our best option is to
remand the § 1 exemption question to the district
court so that discovery may proceed and the court
may reach a final decision. If either party were to
appeal any subsequent final decision of the district
court, we would have the benefit of a better-
developed factual record, more-focused briefing from
both parties, and additional district court analysis.
See Denmark v. Liberty Life Assur. Co. of Boston,
566 F.3d 1, 12 (1st Cir. 2009) (Lipez, dJ., concurring)
(expressing concern over dicta in majority opinion
“fashioned without the benefit of district court analy-
sis or briefing by the parties”).
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The majority has done an impressive job of mar-
shalling the arguments in support of its interpreta-
tion of § 1. I dissent not to take issue with the court’s
reasoning but merely to express my view that we
would be better served in following a more cautious
path.
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The petition for rehearing having been denied by
the panel of judges who decided the case, and the pe-
tition for rehearing en banc having been submitted

¥ Of the District of New Hampshire, sitting by designation .
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to the active judges of this court and a majority of
the judges not having voted that the case be heard en
banc, it is ordered that the petition for rehearing and
the petition for rehearing en banc be denied.

By the Court:

/s/ Margaret Carter, Clerk
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