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APPENDIX A
                         

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 16-10227

[Filed July 31, 2017]
_____________________________________
NICHOLE SANCHEZ; CASY SIMPSON; )
EDWARD LAROY SIMPSON, II,  )
Individually and as the Representative of )
the Estate of Diana Lynn Simpson, )

)
Plaintiffs - Appellants )

)
v. )

)
YOUNG COUNTY, TEXAS; YOUNG )
COUNTY SHERIFF’S DEPARTMENT, )

)
Defendants - Appellees )

______________________________________ )

Appeal from the United States District Court  
for the Northern District of Texas

Before JONES, BARKSDALE, and COSTA, Circuit
Judges.  

PER CURIAM:

Plaintiff-appellants, the family of Diana Simpson,
challenge the district court’s summary judgment
dismissing their § 1983 lawsuit claiming that Young
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County violated Mrs. Simpson’s constitutional rights
when she died in the county jail from a probable
suicide-caused drug overdose the evening after she was
arrested for public intoxication. The family asserts that
the County is liable for the acts and omissions of its
personnel who arrested and jailed Mrs. Simpson. The
family also asserts that unconstitutional conditions of
pretrial confinement, arising from the County’s policies
and procedures, caused Mrs. Simpson’s death. For the
following reasons, the judgment of the district court is
AFFIRMED regarding the claim that the jailers’ acts
and omissions caused Mrs. Simpson’s death and render
the County liable; the judgment is VACATED and
REMANDED for further proceedings as to whether
there is a genuine issue of material fact that the
County’s policies created unconstitutional conditions of
confinement that caused the decedent’s death.

BACKGROUND

Mrs. Simpson struggled with depression and a year
before her death had attempted suicide. In the weeks
leading up to her death, she told her husband, Edward
Simpson, that if she were to attempt suicide again, she
would withdraw cash from the ATM, use the cash to
check into a motel so that her presence would not be
traceable, and then would overdose on pills.

On May 18, 2015, Mr. Simpson noticed a cash
withdrawal when reviewing his bank account online.
The night before, Mrs. Simpson had worked the
nightshift at Stephens Memorial Hospital, where she
often slept after her shift because her home was 75
miles away. After calling his wife and failing to get an
answer, Mr. Simpson called the hospital to inquire if
his wife was sleeping there and learned that she had
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left after her shift. Mr. Simpson called numerous local
law enforcement agencies to report his wife missing
and at risk for suicide. He placed a photo of his wife’s
vehicle on Facebook asking anyone who saw it to
contact the authorities.

Alerted by a woman who saw the Facebook plea and
recognized Mrs. Simpson’s vehicle parked on a roadside
in Graham, Texas, police officer Kyle Ford found Mrs.
Simpson asleep in the driver’s seat about 5 p.m. on
May 19. In questioning her, Ford’s arrest documents
state that he observed that Mrs. Simpson’s speech was
slurred, she responded slowly, and she had a hard time
keeping her eyes open when speaking . He asked Mrs.
Simpson whether she had consumed alcohol or taken
any medication. She replied that she had a drink the
night before to help her sleep but at that point denied
ingesting medicine. Mrs. Simpson also denied having
diabetes or other medical conditions. Officer Moody,
who assisted Ford, corroborated her intoxicated
behavior. 

Ford called Young County medics to evaluate Mrs.
Simpson. After an examination, medic Jared Cook
found a slightly elevated blood pressure and slightly
low pulse. Mrs. Simpson confirmed to him that “she
normally has high blood pressure and a low pulse.” Her
blood sugar level was normal, and there were no
symptoms of heat stroke or dehydration. A medic asked
her whether she was depressed or wanted to hurt
herself; Mrs. Simpson replied “no” to both questions.
Cook described Mrs. Simpson as “impaired but not
altered.”

Seeing a pill bottle on the passenger floorboard of
Mrs. Simpson’s car, Ford obtained her consent to
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search the vehicle, and she walked unsteadily toward
the ambulance to await the search. She stated,
however, that her hip had arthritis. She then told Cook
that she had taken two Benadryl earlier in the day to
help her sleep. Mrs. Simpson dozed off while Cook
attempted to conduct a horizontal gaze nystagmus
test.1 Simpson told Cook she did not want to be taken
to the hospital.

Meanwhile, in her purse, Ford found a substantial
number of partially empty blister packs of medication
and showed them to a medic. Several open beer cans
littered the back seat. Ford took photographs, collected,
and inventoried the evidence. When Ford asked Mrs.
Simpson again how much of the medication she had
taken, Mrs. Simpson replied that she took all that was
missing from the packages that morning.2 She also
confided that she had drunk alcohol the previous night
“to help her sleep.” Ford then asked her if she was
trying to hurt herself but she responded that she was
not. She declined his offer to go to the hospital.

1 A horizontal gaze nystagmus test is a standardized field sobriety
test often used to determine whether an individual is under the
influence of alcohol. The test ascertains the extent to which a
person’s eye can follow a moving object slowly with minimal
jerking when the subject is intoxicated. Babers v. City of Tallassee,
Ala., 152 F. Supp. 2d 1298, 1302 (M.D. Ala. 2001). As one becomes
more impaired, one’s inability to track slowly the moving object
becomes more pronounced. Id.

2 Mrs. Simpson’s autopsy report, however, did not show traces of
these particular medications.
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 Ford arrested Mrs. Simpson for public intoxication
shortly after 6 p.m. and took her to the Young County
Jail.

Mrs. Simpson arrived at the jail about 6:30 p.m.
Jailer Rich filled out but did not complete Mrs.
Simpson’s intake medical screening form. She checked
a box “negative” for any behavior or conditions
indicative of suicide.  In a sworn declaration, Ms. Rich
testified that Mrs. Simpson was “responsive, talking
coherently and providing satisfactory answers” to her
questions during the intake. Mrs. Simpson also
indicated, in response to screening form questions, that
she was not depressed, not thinking about killing
herself, and had never attempted suicide. Mrs.
Simpson walked unassisted to a female holding cell to
sleep before finishing the booking process.

During the book-in process, no County employee ran
a Continuity of Care Query (CCQ), a Texas law
enforcement information-sharing service that provides
real-time identification of individuals who have
received State-funded mental health services within
the past several years. 

How frequently jail staff checked on Mrs. Simpson
in the holding cell is disputed. There is nevertheless
evidence that another female detainee was placed in
Mrs. Simpson’s cell during the evening. And around
midnight, when Officer Post arrived at the jail, Deputy
Wacaster walked Officer Post to a holding cell and told
him to look through the cell window. Officer Post saw
Mrs. Simpson lying on the floor, wearing nothing but a
tee-shirt. 
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In the meantime, after learning that his wife had
been arrested, Mr. Simpson called the Graham police
station and requested that they take his wife to the
hospital. He told the officer she was a suicide risk, but
he did not say that she might have taken drugs or
overdosed because he did not know that. He was
informed that she had been evaluated by medical
personnel and refused to go to the hospital. He called
the jail once before Mrs. Simpson arrived there and
was told that an ambulance was there at the scene, and
he related that she had a BOLO (“be on the lookout”)
report for the safety of her life. In a later call to the jail,
he says he “begged” them to take his wife to the
hospital. Finally, in a call to the jail about 8 p.m., Mr.
Simpson requested that the Texas Department of
Mental Health and Mental Retardation (“MHMR”)
assist his wife, but was told that MHMR would not see
her until she was sober. The jail employee who took
this call stated that Mrs. Simpson was just drunk and
needed to sleep it off.

About 2:40 a.m., Ms. Rich entered the holding cell
to finish the book-in process and found Mrs. Simpson
unresponsive. Paramedics took her to the hospital
where she was pronounced dead. An autopsy identified
the cause of death as mixed drug intoxication, and the
manner of death was found to be consistent with and
highly suspicious of suicide. 

Mrs. Simpson’s husband and children (collectively,
“plaintiffs”), sued individually and as representatives
of the estate of Diana Simpson, contending that Young
County violated 42 U.S.C. § 1983 and the Texas Tort
Claims Act.  The district court granted the defendant’s
motion for summary judgment, dismissing all claims.
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Plaintiffs appeal only the dismissal of their § 1983
claim. 

STANDARD OF REVIEW

This court reviews a district court’s grant of
summary judgment de novo. Kemp v. Holder, 610 F.3d
231, 234 (5th Cir. 2010). Summary judgment is granted
when “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter
of law.” Id. (citing Fed. R. Civ. P. 56(a)). The “burden of
production at trial ultimately rests on the nonmovant”
and the movant must merely show an “absence of
evidentiary support in the record for the nonmovant’s
case.” Cuadra v. Houston Indep. Sch. Dist., 626 F.3d
808, 812 (5th Cir. 2010). The nonmoving party must
then come forward with specific facts showing that
there is a genuine issue for trial. Id. And though we
draw justifiable inferences in favor of the nonmovant,
the nonmovant must put forward sufficient evidence to
enable us to draw this inference. State Farm Life Ins.
Co. v. Gutterman, 896 F.2d 116, 118 (5th Cir. 1990).
There is “no issue for trial unless there is sufficient
evidence favoring the nonmoving party for a jury to
return a verdict for that party.” Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 249, 106 S. Ct. 2505, 2511
(1986). This court may affirm a grant of summary
judgment on any grounds supported by the record and
argued in the district court. Campbell v. Lamar Inst. of
Tech., 842 F.3d 375, 378 (5th Cir. 2016).

DISCUSSION

Plaintiffs’ § 1983 case invokes alternative theories
for the County’s liability for the death of Mrs. Simpson:
the unconstitutional “conditions of confinement” at the
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Young County Jail, or the “episodic acts and omissions”
of jailers. Hare v. City of Corinth, Miss., 74 F.3d 633,
644–45 (5th Cir. 1996) (en banc). We accept plaintiffs’
characterization of the case as concerning whether
Mrs. Simpson exhibited serious medical needs, not
simply whether she was suicidal upon admission to the
jail.3 The “unconstitutional conditions” theory rests on
the idea that the County has imposed what amounts to
punishment in advance of trial on pretrial detainees,
and it requires no showing of specific intent on the part
of the County. The “episodic acts and omissions”
theory, in contrast, requires a finding that particular
jailers acted or failed to act with deliberate indifference
to the detainee’s needs. Normally, episodic acts liability
falls not on the County as employer, but on the
individual employees for their particular acts. See
Shepherd v. Dallas Cty., 591 F.3d 445, 452 (5th Cir.
2009). In this case, plaintiffs are attempting to create
genuine issues of material fact concerning both
unconstitutional conditions of confinement and episodic
acts or omissions that allegedly flowed from the
County’s unconstitutional policies or lack of policies.

Because the district court focused only on the
plaintiffs’ claim that episodic acts and omissions of the

3 The district court incorrectly maintained that plaintiffs may only
bring a “pretrial detainee suicide case” under a theory of episodic
acts or omissions for which individual defendants, not the county,
ordinarily bear liability. Shepherd, 591 F.3d at 452–53. This case
is not a classic pretrial detainee suicide case because Mrs. Simpson
did not commit suicide while detained. But plaintiffs can bring a
pretrial detainee case, whether or not it ultimately involves
suicide, under alternative theories of episodic acts and omissions
by individual defendants or unconstitutional conditions of
confinement. Id. at 453 n. 1.
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jail personnel could be imputed to the County, it did
not analyze their unconstitutional conditions of
confinement claim at all. In deference to the trial
court’s responsibility to review the record in the first
instance, we vacate and remand for its consideration
whether there is any genuine issue of material fact that
Mrs. Simpson was subjected to the County’s
unconstitutional conditions of confinement.

The plaintiffs’ theory of episodic acts and omissions,
on the other hand, was squarely rejected by the district
court on summary judgment and is poised for appellate
review. 

A government entity may incur Section 1983
liability for episodic acts and omissions injurious to a
pretrial detainee if plaintiffs first prove that County
officials, acting with subjective deliberate indifference,
violated her constitutional rights; and plaintiffs then
establish that the County employees’ acts resulted from
a municipal policy or custom adopted with objective
indifference to the detainee’s constitutional rights.
Hare, 74 F.3d at 649 n.4; Lawson v. Dallas Cty., 286
F.3d 257 (5th Cir. 2002) (jail medics’ treatment of
paraplegic inmate, leading to decubitus ulcers, was
subjectively deliberately indifferent, and County was
liable for multiple policies indicating objective
indifference to serious medical needs). 

Plaintiffs’ claim fails on several fronts. First, the
principal evidence of the alleged “policy or custom”
arises from the treatment of Mrs. Simpson, that is,
from this single case. To be unconstitutional, however,
a municipal entity’s policy that derives from custom or
practice must be “so common and well settled as to
constitute a custom that fairly represents municipal
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policy.” Webster v. City of Houston, 735 F.2d 838, 841
(5th Cir. 1984) (en banc). Further, “[a] municipality is
almost never liable for an isolated unconstitutional
action on the part of an employee.” Peterson v. City of
Fort Worth, 588 F.3d 838, 847 (5th Cir. 2009). Plaintiffs
offered no evidence about the alleged maltreatment of
any other detainees at Young County’s jail.

Second, regardless whether there was sufficient
evidence to create a genuine, material fact issue that
the failure of jailers to “complete” Mrs. Simpson’s
intake screening questionnaire and to request a CCQ
reflected County “policies or customs,” these are
matters of file documentation. There is no proof that
any such alleged deficiencies in jail procedures were
causally linked to Mrs. Simpson’s death under the
circumstances of this case. The intake questionnaire
was substantially completed, in any event, and there is
no evidence that Mrs. Simpson’s name would have
appeared on a CCQ inquiry.  

Third, her treatment by the employees of the
County did not indicate subjective deliberate
indifference. Deliberate indifference is an extremely
high standard to meet. Stewart v. Murphy, 174 F.3d
530, 534 (5th Cir. 1999). To demonstrate deliberate
indifference, a plaintiff must show that public officers
were aware of facts from which an inference of a
substantial risk of serious harm to an individual could
be drawn; that they actually drew the inference; and
that their response indicates subjective intention that
the harm occur.  See Thompson v. Upshur County, 245
F.3d 447, 458–59 (5th Cir. 2001). Here, Mrs. Simpson
was questioned extensively about potential suicidal
tendencies; she never admitted overdosing; the medics
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examined her and found normal vital signs and,
essentially, no medical emergency; she underwent
intake screening with only an indication of intoxication.
The officers and jail personnel had information about
Mrs. Simpson from several sources: the EMTs, Mrs.
Simpson herself (repeatedly denying the need to go to
the hospital or desire to kill herself to two arresting
officers, two EMTs, and Officer Rich); their own
observations; and her husband. Their individual
actions may have amounted to negligence, even gross
negligence, but that is not sufficient to create a genuine
issue of material fact concerning deliberate indifference
as to any one of them, much less a systemic failure
attributable to the County. 

Fourth, liability cannot be imposed on the County
for any failures by Sheriff Walls in this case, because
he was not involved in and had no knowledge of Mrs.
Simpson’s situation until after her death.  Supervisors
cannot be held liable for constitutional violations
committed within the jail if they had no personal
involvement. Thompkins v. Belt, 828 F.2d 298, 303 (5th
Cir. 1987). And notwithstanding his status as a County
policymaker, the County could not be liable absent the
Sheriff’s direct participation.4

Contrary to plaintiffs’ theory, a plaintiff cannot
bootstrap government entity liability from the
individual failures of employees because there is no
respondeat superior liability under Section 1983.
Monell v. Dep’t of Soc. Servs. of City of N.Y., 436 U.S.

4 Of course, if the Sheriff was responsible for alleged
“unconstitutional conditions of confinement,” that would be a
different issue, which the district court must address on remand.
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658, 691, 98 S. Ct. 2018, 2036 (1978); Hicks-Fields v.
Harris Cty., Texas, No. 16 -20003, 2017 WL 2729081, at
*4 (5th Cir. June 26, 2017). This court’s decision in
Shepherd is distinguishable because his claim was not
based on failures of individuals but implicated “the
jail’s system of providing medical care to inmates with
chronic illness.” 591 F.3d at 453 (“Shepherd’s claim, by
contrast, does not implicate the acts or omissions of
individuals but the jail’s system of providing medical
care to inmates with chronic illness”).5

CONCLUSION

The Constitution does not require that officers
always take arrestees suspected to be under the
influence of drugs or alcohol, or reported by relatives to
be at risk, to a hospital against their wishes. Grayson
v. Peed, 195 F.3d 692, 696 (4th Cir. 1999). Mrs.
Simpson’s decision to take her own life is tragic. The
County, however, cannot be held responsible for fatal
decisions she made that were, under all the
circumstances, not obvious to government employees. 

The judgment is AFFIRMED to the extent it
rejected plaintiffs’ episodic acts and omissions claim;
VACATED and REMANDED for consideration in the
first instance of plaintiffs’ unconstitutional conditions
of confinement claim.

5 Plaintiffs also contend that the County may be liable for
unconstitutional failure to train its employees, but they offered no
evidence relevant or sufficient to create a fact issue on this theory.
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RHESA HAWKINS BARKSDALE, Circuit Judge,
concurring in part and dissenting in part:

Although I concur in remanding the claim for 
unconstitutional conditions of confinement (UCC), in
order for the district court to rule on it in the first
instance, I must respectfully dissent from affirming the
summary judgment against the claim for episodic acts
or omissions (EA/O). Regarding the EA/O claim, I
disagree with the majority’s factual analysis, the
standard to be applied, and the resulting outcome.  

In this instance, such disagreement among
reasonable jurists over a summary judgment highlights
a strong likelihood a reasonable juror could find for the
non-movant plaintiffs—the standard for denying
summary judgment. Given the genuine disputes of
material fact, discussed infra, summary judgment was
improperly granted for the EA/O claim; it should be
remanded for trial, following the district court’s
decision on the UCC claim and a possible appeal from
that decision.

I.
 

It is more than well-established that, in reviewing
a summary judgment, the standard of review is de
novo, applying the same standard as the district court.
E.g., Uptown Grill, L.L.C. v. Shwartz, 817 F.3d 251,
255 (5th Cir. 2016). And, “[i]n reviewing a summary
judgment motion, the court must ‘refrain from making
credibility determinations or weighing the evidence’
and must view the facts in the light most favorable to
the non-moving party and draw all reasonable
inferences in its favor”. Devon Enters., L.L.C. v.
Arlington Indep. Sch. Dist., 541 F. App’x 439, 441 (5th
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Cir. 2013) (reversing summary judgment) (quoting
EEOC v. WC&M Enters., 496 F.3d 393, 398 (5th Cir.
2007)); see also Starnes v. Wallace, 849 F.3d 627, 630
n.1 (5th Cir. 2017) (reversing summary judgment)
(“Because of the summary judgment stance, this
recitation takes facts in the light most favorable to [the
non-movant].”); Cannon v. Jacobs Field Serv’s. N. Am.,
Inc., 813 F.3d 586, 588 n.1 (5th Cir. 2016) (reversing
summary judgment) (“Given the summary judgment
posture, this section construes the evidence in the light
most favorable to [the non-movant].”).

In Devon Enterprises, our court vacated a summary
judgment. 541 F. App’x at 440–41. There, the
non-movant “produced some, albeit weak, evidence” in
support of its claim. Id. at 442. Nonetheless, “[w]e do
not pass on the credibility of the evidence; rather, we
conclude only that a genuine [dispute] of material fact
exists to survive summary judgment”. Id. at 442–43.

Depth of discovery notwithstanding, the
summary-judgment standard only requires the
non-movant’s producing sufficient evidence such that
a reasonable juror could return a favorable verdict for
the non-movant on the issue. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248–49 (1986). A mere
“scintilla” is insufficient—but the plaintiffs in this
instance do not need to prove their EA/O claim through
discovery alone. State Farm Life Ins. Co. v. Gutterman,
896 F.2d 116, 118 (5th Cir. 1990). Plaintiffs in Montano
(a UCC claim), for example, exposed testimonial
inconsistencies at trial which were not present at the
close of discovery. Montano v. Orange Cty., Tex., 842
F.3d 865, 871 (5th Cir. 2016).
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In the light of the depositions of the sheriff and the
husband, and the numerous other items in this
summary-judgment record, such as the arrest report,
the requisite genuine disputes of material fact have
been shown which must be decided by a trial. As stated
above, and discussed infra, plaintiffs need only to
present a genuine dispute of material fact on, inter
alia, whether a county policy or custom violated Mrs.
Simpson’s rights. Fed. R. Civ. Pro. 56(a).

II.
 

Mr. Simpson was a respiratory therapist; Mrs.
Simpson, a registered nurse. On Saturday, 18 May
2013, Mr. Simpson, who worked day shifts, returned to
their home in Brown County, Texas, while, beginning
on Friday, Mrs. Simpson started working the weekend
night shift at a hospital in Breckenridge, the county
seat for Stephens County. Stephens County is
southwest of Young County. That county’s seat,
Graham, is where Mrs. Simpson’s Jeep was identified
on Sunday, by passersby who saw a Facebook alert
posted by Mr. Simpson.

After working the Friday-to-Saturday night-shift,
with the similar Saturday-to-Sunday night-shift
awaiting her, Mrs. Simpson, on Saturday, 18 May,
ingested 24 pills of seven various prescription
medications, none of which were prescribed for her. She
combined those pills with alcohol. The empty blister
packs and beer cans were plainly visible when she was
found on Sunday in her Jeep on the side of a highway. 

Mrs. Simpson was taken into custody, transported
to the Young County jail, and booked partially; she was
found dead in a holding cell eight hours later, early
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Monday morning. During those eight hours, the jail
provided Mrs. Simpson no medical attention as it both
ignored the arresting officer’s report, which noted all
the substances found in her car and her admitting
having consumed them, and waved away repeated,
concerned calls from her husband, telling him on one
occasion, “[w]e don’t hurt people here”. 

Respectfully, I cannot agree fully with the majority’s
recitation of the facts. For example, the majority’s
discussion of Mr. Simpson’s efforts to save his wife is
inadequate. A more complete recitation of that
important chain of events is required. Mr. Simpson’s
extensive efforts to locate Mrs. Simpson increased the
likelihood that he was notably distraught by the time
of his four calls to the jail. Those details in the record
are striking. 

Regarding Mr. Simpson’s first call to the Graham
police station, prompted by the tip that his wife was
seen in Graham, the majority opinion at 5 states: “He
told the officer she was a suicide risk, but he did not
say that she might have taken drugs or overdosed
because he did not know that”.  (Emphasis added.) This
statement is true for the first call; however, the opinion
fails to mention that, in a later call, Mr. Simpson asked
the jailer, “Will you please get her some help? . . . she
had said that she was going to take drugs.  I want to
make sure that she’s safe, that she’s okay”. (Emphasis
added.) 

According to Mr. Simpson’s deposition, on the
morning of Saturday, 18 May, after seeing online Mrs.
Simpson’s ATM cash withdrawal and failing to reach
her by telephone, Mr. Simpson called the nurses’
station at her hospital to ascertain whether she was
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sleeping at the hospital, but was told “she said she had
to -- couldn’t sleep here today, she needed to go get a
motel room”. Mr. Simpson observed, using an
application on his mobile telephone, that Mrs.
Simpson’s mobile telephone was located somewhere
between the hospital in which she worked in
Breckenridge and Mineral Wells. 

Given Mrs. Simpson’s recent articulation to Mr.
Simpson of a potential repeat suicide plan—involving
waiting until she went to work, withdrawing cash from
an ATM, going to a motel, and taking pills to induce
her death—combined with Mr. Simpson’s professional
experience in emergency rooms, Mr. Simpson was
understandably alarmed. Accordingly, he called
Mineral Wells law enforcement around 9 or 9:30 am on
Saturday, provided a description of Mrs. Simpson’s
Jeep and her suicide plan, and asked that entity to
search for her. Mr. Simpson was told a patrol car would
“go by the motels, or the main drag”. About “an hour to
hour and a half later”, Mineral Wells law enforcement
called Mr. Simpson to report “they did not find
anything of her”. 

Mr. Simpson next called the “highway patrol
department” near Weatherford, a town east of Mineral
Wells, “and told them, and then they told” him to call
Abilene, southwest of Breckenridge, in case Mrs.
Simpson had driven in the other direction. Therefore,
Mr. Simpson called the Abilene DPS.  He also
contacted the Breckenridge DPS, which recommended
he “might also contact Brown County, as well, where
she was from”. Mr. Simpson called Brownwood, the
county seat of Brown County, where the Simpsons
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lived, but did not hear back by noon—no one had
identified Mrs. Simpson’s Jeep by then.

Officer Harper, with the Brownwood police
department, came to the hospital where Mr. Simpson
worked. Mr. Simpson recalls Officer Harper “took
down . . . information [about Mrs. Simpson] and said
that it hadn’t been twenty-four hours, so he really
couldn’t file a missing persons [report], but to let him
know if she didn’t show up for work that [Saturday]
night”. 

Between 4 pm and 7 pm, Mr. Simpson “was still
calling and waiting to hear from the other people that
[he] had called to see if there was anything”. Mr.
Simpson called Mrs. Simpson’s employer at 7 pm to ask
if she had come to work. She had not. 

Therefore, as he had been directed by Officer
Harper, Mr. Simpson called that officer but did not
reach him. Mr. Simpson “called everyone to see if they
had seen or heard anything”. He called Breckenridge,
and “they had not seen or heard anything”. The
Breckenridge police department advised Mr. Simpson
to file a “BOLO [be on the lookout] report” so they could
“attempt to make contact that she is safe; that she
made a threat to take her own life”, and advised him to
do likewise with Brownwood and Brown County. 

Brownwood’s Officer Harper returned Mr.
Simpson’s call, and Mr. Simpson told the officer that
the Breckenridge police advised him to file the BOLO
report for Brownwood. Mr. Simpson recalls Officer
Harper “became a little irritated” and said Mrs.
Simpson was missing from Stephens, not Brown,
County. 
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Mr. Simpson next called law enforcement for
Stephens County, where Mrs. Simpson worked.
Stephens County insisted Mineral Wells “should be the
ones to” put out the BOLO, because Mrs. Simpson’s
mobile telephone was last identified near there. Mr.
Simpson argued with the contact, and advised Mrs.
Simpson “would stay in a motel, so that was mainly
what I was trying to do, is to make sure that maybe if
she was going to a motel . . . they would check”. He
“gave them a description of [her] Jeep, the license plate
number, her description”, and advised she worked in
Stephens County. The Stephens County representative
stated the BOLO report would be filed. Mr. Simpson
stayed at home all night waiting by the telephone in
case Mrs. Simpson came home or called. 

Early Sunday morning, 19 May, Mr. Simpson
“called all . . . the law enforcement agencies again”.
Around 8 or 9 am, Mr. Simpson called Brown County,
his home county, and spoke with a deputy, who agreed
to file a missing-persons report. Immediately after
speaking with the deputy, Mr. Simpson posted to
Facebook photographs of Mrs. Simpson, her Jeep, and
license plate, along with instructions: “if someone who
had please [sic] saw her, to contact me and the local
law enforcement”. After publishing the notice online,
Mr. Simpson “made calls”. 

At approximately 3 or 4 pm that Sunday, Mr.
Simpson received a call from a Graham resident who
remembered seeing a vehicle on the side of the road
under a tree and sent her son-in- law to find Mrs.
Simpson. “They” had spoken to Mrs. Simpson and said
she was sleeping in the Jeep. And, the caller had
notified the police. 
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After speaking with the Graham resident, Mr.
Simpson called Wichita Falls DPS—a town just north
of Graham—and was advised to call Graham law
enforcement. Mr. Simpson’s extensive efforts made to
locate his wife are crucial additions, increasing the
validity of his subsequent statements to the Young
County jail, and the likelihood that a jail-staff member
receiving a call from Mr. Simpson would have been able
to detect how concerned, if not distraught, he was.

The opinion also fails to provide full information
from the summary-judgment record concerning Mrs.
Simpson, Officer Ford’s arrest report, and Sheriff
Walls’ (for Young County) stunning admissions when
deposed. The majority opinion’s at 4, painting Mrs.
Simpson, age 50, as a coherent, sensible communicator
on the night of her arrest, ignores her nonsensical
affirmative response when asked whether she was
pregnant.  Presuming notice of the arrest report, which
was completed at the jail, other answers from Mrs.
Simpson were likewise inexplicable. The arrest report
stated: “I . . . asked Simpson how much of the medicine
she had taken. Simpson advised all of it that was
missing this morning”. Mrs. Simpson, however, told
jailer Rich she was not on medication. Further cutting
against summary judgment’s being granted, Rich’s
declaration about Mrs. Simpson’s partial booking was
prepared two years after her death. Rich’s declaration
does not specify whether Rich or Mrs. Simpson
completed Mrs. Simpson’s booking-interview forms. 

In further in completion, Rich’s declaration notes
Rich was aware Officer Ford brought Mrs. Simpson
into the jail intake area, and was told Mrs. Simpson
was arrested for public intoxication, but makes no
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mention whether Rich was informed verbally, or
through the report Officer Ford prepared at the jail,
that Mrs. Simpson admitted taking all the missing pills
from the blister packs in her car. Similarly, while
stating Mrs. Simpson told her she had a peptic ulcer,
Rich’s declaration is silent as to Mrs. Simpson’s stating
she was pregnant. 

Of great importance, Rich’s declaration articulated
a county policy to check on detainees, such as Mrs.
Simpson, every 25 minutes, but made no affirmative
statement as to whether Mrs. Simpson was checked in
accordance with that policy. Rich stated Mrs. Simpson
was fine when another inmate was placed in the same
female holding cell, but offers no basis for that
assertion, whether firsthand or otherwise. Rich
“understood” Mrs. Simpson moved around during a cell
check, but provided no detail as to how anyone came to
understand that information. These omissions raise
questions as to what else was omitted in Rich’s
two-years-delayed declaration.

The majority states at 4, “How frequently jail staff
checked on Mrs. Simpson in the holding cell is
disputed”. In this regard, the primary genuine dispute
of material fact is, instead, whether she was
checked-on at all. Rich’s declaration states: 

7. Jailers have timer [sic] set for 25 minutes to
check on detainees. We check inmates every 25
minutes as required by the Young County rules
for jailers.
8. Another arrestee, Stephanie Fitzgerald, was
put in the female holding cell. Simpson was fine
at that time.
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9. I understood Simpson had been moving
around when I performed a cell check.

This declaration merely supports that, at some
unstated time, Rich somehow understood Mrs. Simpson
“was fine” when someone placed another female in Mrs.
Simpson’s holding cell, and somehow Rich “understood”
that, at another unstated time, Mrs. Simpson had
moved. 

The majority opinion makes no mention of key
information in or about Officer Ford’s arrest report,
which the county provided in support of its
summary-judgment motion. Again, and of great
importance for there being genuine disputes of material
fact, Officer Ford completed the arrest report at the
jail. The report was signed by Officer Ford and a jailer
whose signature is illegible.

Therefore, the summary-judgment record
demonstrates genuine disputes of material fact that,
when the jail received Mrs. Simpson, the county was on
notice that she took “all of [the 24 pills] that [were]
missing” from the wide variety of prescription blister
packs found in her Jeep.  Officer Ford reported
bringing the bag of pills into the jail at that time.
Obviously, this information is crucial, relative to the
jail staff’s subjective knowledge of Mrs. Simpson’s risk.

Officer Ford’s arrest report notes Mrs. Simpson’s
slurred speech, as well as her struggling to drink a cup
of water, being “unsteady on her feet”, and possessing
no prescription for the pills she admitted taking. And
Officer Ford’s report includes his conclusion that Mrs.
Simpson was a danger to herself or others.  In sharp
contrast, while the separate incident report prepared
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by the EMT, who was also at the arrest site, notes Mrs.
Simpson reported consuming “two Benadryl”, but does
not mention the empty beer cans or Mrs. Simpson’s
admitted consumption of 24 pills, the incident report
does not indicate if or when the jail received it. 

The majority opinion does not acknowledge Sheriff
Walls’ admissions in his deposition that he was
responsible for the implementation of policies at the
jail, and was unaware of Texas’ Continuity of Care
Query requirement dating back to 2010. The majority
opinion further omits the sheriff’s admission that the
jail had “been out of compliance ever since ‘05 when --
during that jail inspection. We’ve been out of
compliance on various things and I do not know what
they are”. When asked whether he kept such
“information at [his] disposal so that [he could] see
what [he] failed at and make sure it doesn’t happen
again”, Sheriff Walls said no. When plaintiffs’ counsel
continued, “You just wait until they come in and find
you out of compliance and then you fix it; right?”
Sheriff Walls responded, “Yes, sir”. 

Likewise, the majority opinion fails to mention the
news article documenting Young County’s May 2013
notice of non-compliance following a routine annual
inspection of the jail that took place the very day Mrs.
Simpson had earlier been found dead. The inspection
revealed jail staff were not trained for emergencies and
“an approved mental disabilities/suicide prevention
screening form” was not being completed immediately
and/or in its entirety. That evidence alone established
genuine disputes of material fact as to a county policy
or custom—or lack thereof—and causal connection to
Mrs. Simpson’s death.
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Concerning the misconduct at the jail, the majority’s
characterization at 4 of persons staring at Mrs.
Simpson’s semi-exposed body fails to spell out its most
important context: that it was lurid. An incident report
from Officer Post of the Graham police department,
who was on duty the night of Mrs. Simpson’s
detainment and came to the jail to book three
arrestees, notes Deputy Wacaster of the Young County
sheriff’s office told him to look into a holding cell; and,
upon doing so, Officer Post saw Mrs. Simpson on the
floor, exposed. Sheriff Walls stated at his deposition:
Deputy Wacaster “should have been” out on patrol that
night, as he was a deputy and not a jailer; and he was
later indicted for aggravated sexual assault or forcible
rape of another woman. 

On the other hand, some facts are not relevant. The
EA/O standard, discussed infra, includes “deliberate
indifference” to “subjective knowledge of a substantial
risk of serious harm”, not subsequent test results. 
Estate of Henson v. Wichita Cty. Tex., 795 F.3d 456, 464
(5th Cir. 2015). Therefore, Mrs. Simpson’s autopsy
report, concerning, inter alia, the specific drugs that
caused her death and discussed in the majority opinion
at 4, note 2, has no bearing on the claim at hand. 

III.

I must also respectfully disagree with the majority
on the nature and standard of EA/O law pertaining to
the county’s liability. This disagreement highlights the
need for an updated articulation by our court.

As discussed further infra, an EA/O claim against
a county first requires plaintiffs to prove an official, or
officials, committed an episodic act or omission in
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violation of a pretrial detainee’s constitutional rights.
Scott v. Moore, 114 F.3d 51, 53–54 (5th Cir. 1997) ( en
banc). In that regard, I disagree with the majority
opinion’s statement at 7 that “ [n]ormally, episodic acts
liability falls not on the [government-entity] as
employer, but on the individual employees for their
particular acts”. (Emphasis added.) While it is true
that EA/O plaintiffs almost always also name as
defendants the official or officials who committed the
act or omission (but was not done in this action), the
EA/O framework is designed to hold government
entities liable for their contributions to an episodic act
or omission. Scott, 114 F.3d at 53–54; Hare v. City of
Corinth, Miss., 74 F.3d 633, 649 n.4 (5th Cir. 1996) ( en
banc) (“We separate the two issues: the existence of a
constitutional violation simpliciter and a
[government-entity]’s liability for that violation.”).

The majority states correctly at 9 that such
government-entity liability does not arise through
respondeat superior. Instead, EA/O law holds a
government entity liable for its role in causing a
constitutional violationnnot for its role as employer.
See Hare, 74 F.3d at 649 n.4. Contrary to what the
majority opinion states at 9, plaintiffs do not attempt
to “bootstrap” liability, but instead seek to hold the
county responsible for its deliberate indifference to the
risk of Mrs. Simpson’s death. “While the specific
episode may be perpetrated by one or more persons,
any underlying conditions that may have caused it or
made it possible are the product of the
[government-entity]’s policy, action, or inaction.” Scott,
114 F.3d at 54.
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In our circuit, government-entity liability for EA/O
rests on a two-step inquiry:

In an episodic act or omission case, . . . [t]o
succeed in holding a [government-entity] liable,
the plaintiff must demonstrate [the entity’s]
employee’s subjective indifference and
additionally that the . . . employee’s act “resulted
from a [government-entity’s] policy or custom
adopted or maintained with  objective deliberate
indifference to the [plaintiff]’s constitutional
rights.” 

Olabisiomotosho v. City of Hous., 185 F.3d 521, 526
(5th Cir. 1999) (emphasis added) (quoting Hare, 74
F.3d at 649 n.4) (Olabisiomotosho erroneously cites a
non-existent n.14 in Hare); see also Anderson v. Dallas
Cty., Tex., 286 F. App’x 850, 861 (5th Cir. 2008). For
the action at hand, the district court acknowledged this
EA/O standard for the county’s potential liability,
quoting Olabisiomotosho. Sanchez v. Young Cty., Tex.,
No. 7:15-00012-O, 2016 WL 3365248, at *5 (N.D. Tex.
27 Jan. 2016).

For the first of the two steps for analyzing the
county’s potential EA/O liability, “[a] jail official
violates a pretrial detainee’s constitutional right to be
secure in [her] basic human needs only when the
official had ‘subjective knowledge of a substantial risk
of serious harm’ to the detainee and responded to that
risk with deliberate indifference”. Henson, 795 F.3d at
464 (quoting Hare, 74 F.3d at 650). Therefore, for this
appeal, the summary-judgment record is to be reviewed
de novo for, inter alia, genuine disputes of material fact
regarding whether officials overseeing Mrs. Simpson
had subjective—not objective—knowledge of
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substantial risk of serious harm—not actual harm.
Kemp v. Holder, 610 F.3d 231, 234 (5th Cir. 2010) (de
novo review for summary judgment).

And, while this first step does require claiming a
constitutional violation by a government official, and
even though many cases name an individual as at least
one among other defendants, I have yet to find any fifth
circuit precedent requiring naming an individual as a
prerequisite to government-entity EA/O liability.
Notably, the Scott plaintiff initially sued the
municipality as well as the jail official who had
allegedly committed sexual assault. 114 F.3d at 52. The
jail official, however, was dismissed from the action
following his declaration of bankruptcy. Id.
Nonetheless, the action continued with only the city
and its police chief as defendants. See id. This
demonstrates its not being necessary for the individual
or individuals who committed the underlying
constitutional violation to be held liable.

While a recent opinion from our court expounded on
individual liability, the matter did not involve or
address government-entity liability.  Alderson v.
Concordia Par. Corr. Facility, 848 F.3d 415, 419–20
(5th Cir. 2017). Still, we may look to Alderson for an
updated understanding of the terms for step one for
government-entity EA/O liability: the employee’s
subjective deliberate indifference.

Again, for that step, “the plaintiff must demonstrate
[the entity’s] employee’s subjective [deliberate]
indifference”. Olabisiomotosho, 185 F.3d at 526.  

That is, the plaintiff must show that the official
knew of and disregarded a substantial risk of
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serious harm. Domino v. Tex. Dep’t of Criminal
Justice, 239 F.3d 752, 755 (5th Cir. 2001).
“Actions and decisions by officials that are
merely inept, erroneous, ineffective, or negligent
do not amount to deliberate indifference.” Alton
v. Tex. A & M Univ., 168 F.3d 196, 201 (5th Cir.
1999). To reach the level of deliberate
indifference, official conduct must be “wanton,”
which is defined to mean “reckless.” Johnson v.
Treen, 759 F.2d 1236, 1238 (5th Cir. 1985).

Alderson, 848 F.3d at 419–20. “So, [for a pretrial
detainee,] as to the discrete, episodic act, the detainee
must establish only that the constitutional violation
complained of was done with subjective deliberate
indifference to that detainee’s constitutional rights.”
Scott, 114 F.3d at 54 (emphasis in original).

For the second step in the standard for
government-entity EA/O liability regarding a pretrial
detainee, after establishing a jail official violated the
detainee’s constitutional rights, the entity may be held
accountable if there exists “a direct causal link”
between the violation and some entity custom or policy.
Anderson, 286 F. App’x at 861 (quoting Piotrowski v.
City of Hous., 237 F.3d 567, 580 (5th Cir. 2001)). Each
step requires a showing of indifference. But, as noted,
the indifference standard for the government-entity
employee is subjective, while the indifference standard
for the entity is objective.  Olabisiomotosho, 185 F.3d at
526; see also Hare, 74 F.3d at 649 n.4. 

Our court has defined both standards. The standard
for the official is presented supra. As for the
government entity, it “acts with objective deliberate
indifference if it promulgates (or fails to promulgate) a
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policy or custom despite ‘the “known or obvious
consequences” that constitutional violations would
result’”. Anderson, 286 F. App’x at 861 (quoting
Piotrowski, 237 F.3d at 579). To determine whether an
entity may be held accountable for the unconstitutional
episodic act or omission, plaintiff must “put[] forth facts
sufficient to demonstrate that the predicate episodic
act or omission resulted from a [government-entity]
custom, rule, or policy adopted or maintained with
objective deliberate indifference to the detainee’s
constitutional rights”. Scott, 114 F.3d at 54 (emphasis
in original).

IV.

Respectfully, the majority erroneously analyzes the
EA/O claim by employing precedent that is not EA/O
specific. Obviously, whether plaintiffs have an EA/O
claim against the county sufficient to withstand
summary judgment cannot be decided without
engaging EA/O-specific precedent.

A. 

The majority opinion at 9–10 and throughout,
however, conflates EA/O and 42 U.S.C. § 1983 liability,
despite a wealth of discrete case law. Lawson, relied
upon by the majority and presented as though
authority on EA/O, is not a pretrial-detainee case, let
alone an EA/O case; the phrase “episodic acts” never
appears in that opinion. See generally Lawson v. Dallas
Cty., Tex., 286 F.3d 257 (5th Cir. 2002). On the other
hand, Henson (and other opinions from our court)
specifically articulate our EA/O standard—and even
more specifically, our EA/O standard for
government-entity liability. At 6 and 8 the majority
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makes passing mention of Hare—a pertinent en banc
opinion from our court delineating between EA/O and
UCC claims, following specific standards for evaluating
each. 74 F.3d at 644–45, 649 n.4. Why the majority
does not rely on Hare or its EA/O-specific progeny for
substantive analysis is unexplained.

Here, citation to Lawson is appropriate only in
addressing (and correctly rejecting) the proposition for
which plaintiffs cited the opinion—attempting to
broaden the EA/O standard of subjective knowledge by
the official for government-entity liability to mere
constructive knowledge. 286 F.3d at 264 (applying a
constructive notice standard for government-entity
liability under a general § 1983 claim when assessing
what policymakers should have known in maintaining
an official policy with deliberate indifference). While
response to that erroneous assertion by plaintiffs is
appropriate, it cannot eclipse the central EA/O
analysis. 

Henson highlighted multiple decisions from our
court which clarified “subjective knowledge” for an
EA/O claim. “[T]he official must both be aware of facts
from which the inference could be drawn that a
substantial risk of serious harm exists, and he must
also draw the inference”. Henson, 795 F.3d at 464
(quoting Estate of Henson v. Krajca, 440 F. App’x 341,
343 (5th Cir. 2011) (quoting Calhoun v. Hargrove, 312
F.3d 730, 734 (5th Cir. 2002)). As noted supra, in the
context of individual liability for an EA/O claim, our
court stated recently that an official’s “subjective
deliberate indifference” means “the official knew of and
disregarded a substantial risk of serious harm”.
Alderson, 848 F.3d at 419–20.
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In citing Thompson v. Upshur County, requiring an
official’s “response indicate subjective intention that
the harm occur”, the majority opinion at 9 pulls not
only from an action that does not expressly concern
EA/O, but from a basic § 1983 liability standard
expressly intended for individual liability only. 245
F.3d 447, 458–59 (5th Cir. 2001). Again, the claim at
issue here is expressly concerned with government-
entity liability. While our court’s EA/O precedent first
requires examination of an official’s conduct in order to
next consider government-entity liability, we are, as
discussed supra, not concerned with standards for
liability on the part of a county employee or official.
Again, the EA/O claim at issue is only against the
county. 

Similarly, where the majority opinion at 9 states
“notwithstanding his status as a County policymaker,
the County could not be liable absent the Sheriff’s
direct participation”, it offers no case law to support
such a proposition. As discussed, while Sheriff Walls
was certainly a county policymaker, there is no claim
in this action that he is personally liable for the EA/O;
only that his unapologetic flagrant disregard for state
policies, as shown in his deposition contained in the
summary-judgment record, demonstrates the requisite
genuine dispute of material fact regarding a county
custom of disregarding policies to properly take in, as
well as monitor, detainees. 

Likewise, the majority opinion at 10, note 5 states
“Plaintiffs also contend that the County may be liable
for unconstitutional failure to train its employees, but
they offered no evidence relevant or sufficient to create
a fact issue on this theory”. But, we must again



App. 32

delineate: while plaintiffs do not seek exclusively to
prevail in this matter on a lack of training, the sheriff’s
clear admission to the lack of training is most germane
to there being genuine disputes of material fact that
the customs for the county jail were unconstitutional.

As noted supra, the proposition for which Monell is
cited by the majority opinion at 9, concerning § 1983
respondeat superior liability, is likewise incongruous
with EA/O liability. Monell v. Dep’t of Soc. Servs. of
City of N.Y., 436 U.S. 658 (1978). Monell concerned a
class action about maternity leave.  Id. at 660–61.
Again, EA/O liability is well-established within our
circuit. E.g., Henson, 795 F.3d at 464. Distinguishing
Shepherd in an EA/O analysis, as the majority opinion
does at 10, is also improper, given Shepherd was
determined exclusively to be a UCC claim. Shepherd v.
Dallas Cty., Tex., 591 F.3d 445, 453 (5th Cir. 2009). 

B. 

The limits of the county’s challenge to plaintiffs’
EA/O claim are notable, though unmentioned in the
majority opinion. Despite erroneously urging
constructive knowledge via Lawson, as discussed
supra, plaintiffs ground their EA/O analysis in our
court’s appropriate standard, citing the proper
standards articulated in Henson and Scott. For
example, in their opening brief here, plaintiffs contend:
when the summary-judgment record is viewed in the
requisite light most favorable to them, “a reasonable
jury could conclude that Young County knew that
Simpson had ingested 24 capsules of seven different
prescription drugs and that Simpson had obvious signs
of physical incapacity, disorientation and severe
intoxication”. 
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In 27 pages in its response brief regarding the EA/O
claim, the county makes no mention of the majority’s
concern at 9 that plaintiffs are attempting to “bootstrap
government entity liability”. (Of course, it is not our
role to make that point on the county’s behalf.) The
county, rather, follows our court’s two-step EA/O
standard and contends: “county jailers did not know
Mrs. Simpson was at substantial or excessive risk of
serious harm”; “there is no evidence county jailers
responded to an alleged substantial or excessive risk of
serious harm to Mrs. Simpson with deliberate
indifference”; and “there is no evidence Sheriff Walls
failed to train or supervise his officers, that such an
alleged failure caused Mrs. Simpson’s death, or that a
pattern of similar violations occurred”.

C.

Turning to applying the appropriate legal standard
for the county’s liability vel non for the EA/O claim,
plaintiffs’ opening brief follows our court’s two-step
standard for such a claim and presents genuine
disputes of material fact. Again, the requisite de novo
review of the summary -judgment record demonstrates
genuine disputes of material fact for the EA/O claim,
precluding summary judgment.

1.

The elements of step one’s subjective indifference by
jail officials are provided in plaintiffs’ brief. Knowledge
“that an inmate face[d] a substantial risk of serious
bodily harm” was asserted.  Anderson, 286 F. App’x at
860; see also Henson, 795 F.3d at 464 (quoting Hare, 74
F.3d at 650) (“subjective knowledge of a substantial
risk of serious harm”). 
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Along that line, plaintiffs contend: “a reasonable
jury could conclude that Young County knew that
Simpson had ingested 24 capsules of seven different
prescription drugs and that Simpson had obvious signs
of physical incapacity, disorientation and severe
intoxication”. Plaintiffs also contend county officials
“disregard[ed] that risk by failing to take reasonable
measures to abate it”.  Anderson, 286 F. App’x at 860.
Plaintiffs raised genuine disputes of material fact to
that end: despite multiple calls from Mrs. Simpson’s
husband, including warning she was likely suicidal,
plaintiffs highlight a dearth of evidence that any jail
employee spoke to Mrs. Simpson or entered her cell. As
the majority opinion at 5 notes, Mr. Simpson’s
deposition testimony in the summary-judgment record
is that he “begged” for medical attention for his wife;
surely that understandable conduct complements the
other evidence in the summary-judgment record in
establishing a genuine dispute of material fact
concerning the jail staff’s knowledge of Mrs. Simpson’s
dire need for medical attention.

Plaintiffs assert as a “triable issue of fact” whether
the county should have reasonably given medical
attention to Mrs. Simpson, such that the failure
reflected deliberate indifference. Plaintiffs made this
same contention in district court, in their response in
opposition to summary judgment:

Defendants go so far as to argue that “when
inmates needed care, inmates could submit a
written request (sometimes referred to as a
‘kite’) to see a doctor to the officer on duty.” One
is left to wonder how Mrs. Simpson could be
expected to submit such a written request when
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she is passed out on the cell floor with her
genital area exposed and Deputy Wacaster
showing her off to other officers. . . . A jury
should determine whether the jail staff’s
inaction in the face of all the information they
possess regarding Mrs. Simpson’s medical
condition amounts to deliberate indifference to
the medical risk Mrs. Simpson faced. 

2.

Also presented by plaintiffs were the elements for
step two: objective deliberate indifference on the
county’s part by commission or omission of a policy or
custom despite known or obvious resulting
constitutional violations. See id. at 861. Plaintiffs
contend the unconstitutional neglect leading to Mrs.
Simpson’s death was rooted in customs maintained by
the county—under the leadership of a sheriff who flatly
stated in his deposition he did not endeavor to learn
what jail procedures were State mandated, and did not
follow-up when infractions were reported. For their
EA/O claim, plaintiffs’ opening brief asserts two central
unconstitutional customs of the county: neglecting
intake and screening procedures; and failing to monitor
detainees. 

a.

Plaintiffs present genuine disputes of material fact
regarding the enduring nature of the alleged customs
about intake by supplying the summary-judgment
record with evidence of other instances in which the
county was taken to task for failure to complete intake
forms. Those procedures are to draw jailers’ attention
to at-risk conditions for a potential detainee. Plaintiffs
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contend that the county’s custom of indifference in
failing to screen detainees for mental health and
suicide risks at intake is linked to the custom of
inadequate medical care and attention given Mrs.
Simpson during her detainment, which plaintiffs assert
resulted in her death.

Plaintiffs’ contentions on appeal are in line with
their contentions in response to the summary-judgment
motion in district court: “The jail staff had direct
knowledge that Mrs. Simpson took an excessive
amount of prescription medication, yet the staff
deliberately chose not to address the risk, creating a
fact issue regarding Plaintiffs’ § 1983 Episodic-Acts-or-
Omissions claim”. Plaintiffs’ contention concerning the
county’s unconstitutional customs for screening
procedures was the same in district court, as stated in
their response in opposition to summary judgment: “the
jail staffs’ deliberate indifference directly resulted
from, and was actually encouraged by, Young County’s
policy and custom of deliberate indifference towards
screening pretrial detainees for suicide risk”. 

The summary-judgment record, especially through
the deposition of Sheriff Walls, demonstrates the
custom of neglecting intake and screening procedures.
Plaintiffs’ opening brief here contends this neglect
extended to a custom of inadequate jail staff training,
as reflected in Sheriff Walls’ deposition: “[He]
admitted . . . Young County took no steps to train jail
staff with regard to completing the mental
disabilities/suicide in-take form and never even asked
the jail staff any questions to verify whether they were
properly trained in this area”. Plaintiffs further note,
in accordance with Sheriff Walls’ deposition, that none
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of the jailers who failed to provide medical attention to
Mrs. Simpson were disciplined, and the sheriff made no
effort to investigate. 

b.

As plaintiffs also contend, there are genuine
disputes of material fact for whether the jail staff
adequately monitored Mrs. Simpson, because the
summary-judgment record demonstrates genuine
disputes of material fact for whether she was ever
monitored by that staff—which, as discussed, was a de
facto custom. As noted, Rich stated in her declaration:
“Jailers have timer [sic] set for 25 minutes to check on
detainees. We check inmates every 25 minutes as
required by the Young County rules for jailers”. Rich’s
present-tense policy statement, offered two years after
Mrs. Simpson’s death, said nothing of whether those
policies were adhered to during Mrs. Simpson’s
detention.

The only evidence of observations includes Rich’s
stating Mrs. Simpson “was fine” when another detainee
was placed in the same cell; and a non-jailer’s viewing
Mrs. Simpson while she was in a compromised position
on the floor. Concerning the latter, an undated report,
signed by Officer Post and provided to the Graham
chief of police, referencing the “Incident at Young
County Jail”, stated:

On May 20, 2013 at approximately 0015 hours,
I, Officer Post arrived at the Young County Jail
with 3 subjects to book in that I had arrested.
When I went to the booking area, Deputy
Wacaster of the Young County Sheriff’s Office
told me to come here. Deputy Wacaster walked
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over to a window to a holding cell that had a
metal door over the window. Deputy Wacaster
told me to look through the window and he
opened the metal door over the window. I looked
in the room and eventually observed a white
female, later identified to me as Diana Simpson,
lying on the ground at the foot of the window in
only a t-shirt with her genital area exposed. I
then immediately walked away from the
window. I then went back to the book-in area
and to book-in my arrestees. 

Given the report is without a date, it may have been
written two years after the incident, as was Rich’s
declaration. 

A reasonable juror could determine from this
evidence, along with the sheriff’s admitted ignorance of
the jail’s non-compliance, that the county’s de facto
policy did not follow the alleged official policy put
forward by Rich, and instead could determine that the
jail did not provide adequate monitoring for pretrial
detainees.

In sum, “view[ing] the facts in the [requisite] light
most favorable to the non-moving party and draw[ing]
all reasonable inferences in [non-movant’s] favor”,
plaintiffs provided more than sufficient evidence to
preclude summary judgment against the EA/O claim.
See Devon Enters., 541 F. App’x at 441. Restated,
analyzing plaintiffs’ contentions and the summary-
judgment record in the light of our court’s
EA/O-specific precedent for government-entity liability,
there are genuine disputes of material fact that
preclude summary judgment.
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V. 

The majority’s stating at 10 that “[t]he Constitution
does not require that officers always take arrestees
suspected to be under the influence of drugs or alcohol,
or reported by relatives to be at risk, to a hospital
against their wishes” is unfaithful to the summary-
judgment record. Surely, at the very least, some
modicum of care is due a pretrial detainee for whom
the jail is on notice—from multiple, unrelated
sources—of drug overdose and presumed suicidal
intent. 

No authority need be cited for the rule that, in our
de novo review of a summary judgment, we rule on
issues of law, including whether there are genuine
disputes of material fact; we do not rule on issues of
fact. Therefore, the majority’s stating at 10 that the
county “cannot be held responsible for fatal decisions
[Mrs. Simpson] made that were, under all the
circumstances, not obvious to government employees”
is an extremely improper misstep into impermissible
fact-finding in reviewing a summary judgment. To the
contrary, the summary-judgment record shows genuine
disputes of material fact regarding county liability for
EA/O—such as Mr. Simpson’s calls, Officer Ford’s
arrest report, the pills he brought to the jail, the
screening on intake, and the monitoring of Mrs.
Simpson.

In the light of our court’s precedent specific to
government-entity liability for EA/O, and the evidence
in the summary-judgment record regarding whether
Mrs. Simpson was improperly screened and not
monitored in accordance with the county’s own policies,
I cannot join the majority in affirming summary
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judgment for this claim. In that regard, genuine
disputes of material fact point toward the county’s
customs and its jailers’ resulting misconduct toward
Mrs. Simpson—a pretrial detainee who had already
taken steps to commit suicide before being
arrested—being not only unconstitutional, but also
unconscionable. Therefore, and with all due respect for
my esteemed colleagues in the majority, how can
summary judgment against this EA/O claim be upheld? 

Instead, in keeping with our court’s well-established
standards for de novo review of a summary judgment
and for EA/O liability for a government entity, this
claim must be remanded for trial. Therefore, I must
respectfully dissent from the majority’s upholding the
summary judgment against the EA/O claim.  
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APPENDIX B
                         

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS

WICHITA FALLS DIVISION

Civil Action No. 7:15-cv-00012-O 

[Filed January 27, 2016]
______________________________________
NICOLE SANCHEZ et al., )

)
Plaintiffs, )

)
v. )

)
YOUNG COUNTY, TEXAS and YOUNG ) 
COUNTY SHERIFF’S DEPARTMENT, )

)
Defendants. )

______________________________________ )

ORDER

Before the Court are Defendants’ Motion for
Summary Judgment and Brief in Support (ECF
Nos. 7–8), filed November 2, 2015; Plaintiffs’ Response
and Brief in Support (ECF Nos. 11–12), filed November
20, 2015; and Defendants’ Reply (ECF No. 15), filed
December 4, 2015. Having reviewed the Motion, related
briefing, and applicable law, the Court finds that
Defendants’ Motion should be and is hereby
GRANTED.
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I. BACKGROUND 

This case arises out of the death of Diana Lynn
Simpson (“Mrs. Simpson”), a pretrial detainee in the
Young County Jail (the “Jail”). Mrs. Simpson battled
depression and attempted suicide a year before her
death. See Pls.’ Br. Supp. Resp. 5, ECF No. 12. Two
weeks before her death, Mrs. Simpson told her
husband Edward Leroy Simpson (“Mr. Simpson”) that
if she “were to try to take her own life again, she would
withdraw cash from the ATM, check into a motel using
the cash so that he could not track her, and take a
lethal dose of pills while at the hotel.” Id. 

On May 18, 2013, Mrs. Simpson, a nurse, was
working the night shift at Breckenridge Memorial
Hospital (“Breckenridge”). Id. She often slept at
Breckenridge after her shifts because the Simpsons’
home was 75 miles away. Id. The next day, Mr.
Simpson checked his online bank account and noticed
a cash withdrawal. Id. Because of Mrs. Simpson’s
previous threats, Mr. Simpson tried to call her, then
called Breckenridge to determine whether she was
sleeping there. Id at 6. Breckenridge personnel
informed him she left after her shift, as they had no
available beds for her. Id. Mr. Simpson tracked Mrs.
Simpson’s cell phone location and determined her
general location. Id. Mr. Simpson again tried to call
her, then called local law enforcement agencies to
explain his wife was missing and at risk for suicide. Id.
He called Breckenridge again that evening and learned
she had not shown up for her next shift. Id.

The next morning, Mr. Simpson filed a missing
persons report, at the suggestion of Breckenridge law
enforcement. Id. He also posted a photograph of Mrs.
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Simpson’s vehicle and license plate number on
Facebook, requesting that anybody who saw the vehicle
contact authorities. Id. That evening, Mr. Simpson and
the City of Graham Police Department (“Graham Police
Department”) received a call from a woman who saw a
vehicle matching the description. Id. Corporal Kyle
Ford (“Ford”) of the Graham Police Department
investigated and found Mrs. Simpson sleeping in her
vehicle. Id. at 7; see also Defs.’ Br. Supp. Mot. ¶ 3.1,
ECF No. 8. Ford determined she exhibited signs of
possible intoxication, such as being “slow in giving
answers, speaking very quietly, [having a] hard time
keeping eyes open, etc.” Id. Ford asked Mrs. Simpson
whether she was diabetic or had any medical
conditions, and she replied, “No.” Pls.’ Br. Supp. Resp.
7, ECF No. 12; Defs.’ Br. Supp. Mot. ¶ 3.2, ECF No. 8.
Although Mrs. Simpson denied taking any medication,
the officer observed a pill bottle in her passenger
floorboard, and after subsequently searching her
vehicle, located a substantial number of partially
empty blister packs of medication. See id. Mrs.
Simpson also admitted to drinking the previous night,
and Ford noticed three unopened beer cans in an ice
chest in her front passenger seat, and other opened
beer cans discarded in plain view on the back seat. Id.
Ford asked Mrs. Simpson how much of the medication
in her car she had taken in her car, and she replied she
had taken all that was missing that morning. Id. Ford
asked Mrs. Simpson if she was trying to hurt herself,
and she replied she was not. Id. 

Ford summoned City of Graham paramedics to
evaluate Mrs. Simpson, who told Ford that she did not
show any signs of suffering from a medical problem,
and that her vital signs were normal. See Defs.’ Br.
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Supp. Mot. ¶ 3.3, ECF No. 8. Ford determined he had
probable cause to arrest Mrs. Simpson for public
intoxication. Pls.’ Br. Supp. Resp. 7, ECF No. 12; Defs.’
Br. Supp. Mot. ¶ 3.3, ECF No. 8. Ford asked her if she
wanted to be taken to the hospital, but she declined
upon learning that this would only delay, not prevent,
ultimately going to the Jail. Pls.’ Br. Supp. Resp. 7–8,
ECF No. 12; Defs.’ Br. Supp. Mot. ¶ 3.4, ECF No. 8.
Ford arrested Mrs. Simpson and transported her to the
Jail. Id. Officer Gaylon Rich (“Rich”) at the Jail
conducted Mrs. Simpson’s intake medical screening,
which also did not indicate any behavior or conditions
indicative of suicide. Defs.’ Br. Supp. Mot. ¶ 3.6, ECF
No. 8. Mrs. Simpson was “responsive, coherent[], and
advised Rich that she didn’t want to hurt herself.” Id.
She was taken to a holding cell to sleep before finishing
the booking process. Id.   

After learning she was arrested, Mr. Simpson called
multiple law enforcement agencies and the Texas
Department of Public Safety to warn them that Mrs.
Simpson had threatened to take her own life. Defs.’
App. Supp. Not. Removal Ex. 3-2 (Compl.), App. ¶ 9,
ECF No. 1-3. He then spoke to the Graham Police
Department, and told them about the missing persons
report he filed. Id. He emphasized the importance of
his wife’s mental and emotional condition, and the
deputy informed him that Mrs. Simpson was currently
in the Jail’s custody and being booked for public
intoxication. See id.; see also Pls.’ Br. Supp. Resp. 8,
ECF No. 12. Mr. Simpson allegedly called the Jail
multiple times that night, telling them that she was a
suicide risk, and urging that she be taken to the
hospital. Id.; see also Defs.’ Br. Supp. Mot. Summ. J.
¶ 3.7, ECF No. 8; Pls.’ Br. Supp. Resp. 8, ECF No. 12.
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The Jail employee who answered the phone told Mr.
Simpson that she was “just drunk and needed to sleep
it off, assuring him that they had dealt with this
before.” Pls.’ Br. Supp. Resp. 8, ECF No. 12.

The next morning, Mr. Simpson called the Jail to
check on Mrs. Simpson, and he was told she was dead.
Id. The subsequent autopsy report notes that at her
time of death, Mrs. Simpson had “highly toxic . . . near
lethal” levels of various drugs in her system, her cause
of death was “mixed drug intoxication,” and the
manner of death was “consistent with and highly
suspicious of suicide.” Defs.’ Br. Supp. Mot. ¶ 3.9, ECF
No. 8 (citing Defs.’ App. Supp. Mot. Ex. I (Autopsy
Report), App. 46–47, ECF No. 10).

Plaintiffs originally brought this action against
Defendants in state court for violation of: (1) 42 U.S.C.
§ 1983 (“§ 1983”), under the Eighth and Fourteenth
Amendments of the United States Constitution; and
(2) the Texas Tort Claims Act (the “TTCA”). See
generally Compl., ECF No. 1-3. Defendants removed
the action, and now bring a Motion for Summary
Judgment as to both of Plaintiffs’ claims. See Defs.’
Mot., ECF No. 7. 

II. LEGAL STANDARD 

A. Motion for Summary Judgment

Summary judgment is proper when the pleadings
and evidence on file show “that there is no genuine
dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). “[T]he substantive law will identify which facts
are material.” Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). A genuine dispute as to any material
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fact exists “if the evidence is such that a reasonable
jury could return a verdict for the nonmoving party.”
Id. The movant makes a showing that there is no
genuine dispute as to any material fact by informing
the court of the basis of its motion and by identifying
the portions of the record revealing that there is no
genuine dispute as to any material fact. Celotex Corp.
v. Catrett, 477 U.S. 317, 323 (1986); Fed. R. Civ. P.
56(c). 

When reviewing the evidence on a motion for
summary judgment, the court must decide all
reasonable doubts and inferences in the light most
favorable to the non-movant. See Walker v. Sears,
Roebuck & Co., 853 F.2d 355, 358 (5th Cir. 1988). The
court cannot make a credibility determination in light
of conflicting evidence or competing inferences.
Anderson, 477 U.S. at 255. As long as there appears to
be some support for the disputed allegations such that
“reasonable minds could differ as to the import of the
evidence,” the motion for summary judgment must be
denied. Id. at 250.

III. ANALYSIS

Defendants move for summary judgment as to
Plaintiffs’ § 1983 and TTCA claims, and also argue that
Plaintiffs inappropriately named the Young County
Sheriff’s Department as a separate party in this action.
Defs.’ Reply Mot. Summ. J. 1, ECF No. 15. For the
reasons set forth below, the Court finds that Plaintiffs
have not raised a genuine dispute as to any material
fact to support either of their claims, and as to its
TTCA claim, Defendants have not waived
governmental immunity as a matter of law. Before
addressing each of Defendants’ arguments regarding
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Plaintiffs’ claims, the Court first addresses the extent
to which Plaintiffs may seek to impose separate
liability on the Young County Sheriff’s Department.

A. Plaintiffs’ Claims Against the Young
County Sheriff’s Department as a
Named Defendant Fail as a Matter of
Law.

Defendants aver that Plaintiffs do not “attempt to
argue—much less introduce evidence substantiating a
claim—that the [Young County Sheriff’s] Department
maintains a separate legal existence from the County
or that the County has granted jural authority to the
Department.” Defs.’ Reply 2, ECF No. 15.

“A plaintiff may not bring a civil rights action
against a servient political agency or department
unless such agency or department enjoys a separate
and distinct legal existence.” Winslow v. Dall. Cty.
Sheriff’s Dept., No. 3:04-CV-870-M, 2004 WL 2533844,
at *1 (N.D. Tex. Nov. 9, 2004) (Stickney, M. J.)
(dismissing the Dallas County Sheriff’s Department as
a defendant) (citing Darby v. Pasadena Police Dep’t,
939 F.2d 311, 313–14 (5th Cir. 1991)). “In Texas,
county sheriff’s and police departments generally are
not legal entities capable of being sued, absent express
action by the superior corporation (the county, in the
case of the sheriff’s department) to ‘grant the servient
agency with jural authority.’” Jacobs v. Port Neches
Police Dept., 915 F.Supp. 842, 844 (E.D. Tex. 1996)
(quoting Darby, 939 F.2d at 313). 

Here, Plaintiffs have not identified that the Young
County Sheriff’s Department enjoys a separate legal
existence. Thus, “[b]ecause there is no indication that
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the [Young] County Sheriff’s Department[] enjoys a
separate legal existence, it is not a proper party, and
the cause of action against it should be dismissed.”
Jacobs, 915 F.Supp. at 844. Accordingly, Plaintiffs’
claims against the Young County Sheriff’s Department
are summarily DISMISSED.

B. Plaintiffs’ § 1983 Claim Premised On
Alleged Eighth Amendment Violations
Fails As a Matter of Law. 

The threshold inquiry in a § 1983 cause of action is
whether the plaintiff has alleged a violation of a
constitutional right. Neal v. Brim, 506 F.2d 6, 9 (5th
Cir. 1975). To state a claim under § 1983, a plaintiff
must allege facts that show: (1) he has been deprived of
a right secured by the Constitution and the laws of the
United States; and (2) the deprivation occurred under
color of state law. See Flagg Bros., Inc. v. Brooks, 436
U.S. 149, 155 (1978); Bass v. Parkwood Hosp., 180 F.3d
234, 241 (5thCir. 1999). “The State owes the same duty
under the Due Process Clause and the Eighth
Amendment to provide both pretrial detainees and
convicted inmates with basic human needs, including
medical care and protection from harm, during their
confinement.” Hare v. City of Corinth, 74 F.3d 633, 650
(1996). “The constitutional rights of a convicted state
prisoner spring from the Eighth Amendment’s
prohibition on cruel and unusual punishment, and,
with a relatively limited reach, from substantive due
process.” Id. However, “[t]he constitutional rights of a
pretrial detainee . . . flow from both the procedural and
substantive due process guarantees of the Fourteenth
Amendment.” Id.
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In their § 1983 claim, Plaintiffs allege that
“Defendant[s’] refusal to provide medical treatment
following the arrest of [Mrs. Simpson] . . . is a direct
violation of the [Eigh]th and [Fourteen]th Amendments
to the U.S. Constitution.” Compl. App. ¶ 10, ECF No.
1-3. The parties do not dispute that Mrs. Simpson was
a pretrial detainee at her time of death at the Jail. See,
e.g., Pls.’ Br. Supp. Resp. 1, 3, ECF No. 12; Defs.’ Br.
Supp. Mot. ¶ 1.1, ECF No. 8. “Consequently, [if]
Plaintiffs’ constitutional claims arise out of the
Fourteenth Amendment . . . . [Plaintiff] may not
technically assert a claim under the Eighth
Amendment.” Estate of Schroeder v. Gillespie Cty., 23
F. Supp. 3d 775, 780 (W.D. Tex. 2014) (quoting Hare,
74 F.3d at 650). Therefore, summary judgment is
GRANTED in favor of Defendants with respect to
Plaintiffs’ § 1983 claim as it pertains to alleged Eighth
Amendment violations. 

C. No Genuine Dispute as to Any Material
Fact Exists as to Plaintiff’s § 1983 Claim
Brought Under the Fourteenth
Amendment. 

“Constitutional challenges by pretrial detainees for
inadequate medical care may be brought under two
alternative theories: as an attack on the ‘conditions of
confinement’ or as an ‘episodic act or omission.’”
Hawkins v. Montague Cty., No. 7:10-CV-19-O, 2010
WL4514641, at *5 (N.D. Tex. Nov. 1, 2010) (O’Connor,
J.). “A challenge to a condition of confinement is a
challenge to ‘general conditions, practices, rules, or
restrictions of pretrial confinement.’” Estate of Henson
v. Wichita Cty., 795 F.3d 456, 463 (5th Cir. 2015)
(quoting Hare, 74 F.3d at 644). “In an episodic act or
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omission case, ‘an actor usually is interposed between
the detainee and the municipality, such that the
detainee complains first of a particular act of, or
omission by, the actor and then points derivatively to
a policy, custom, or rule (or lack thereof) of the
municipality that permitted or caused the act or
omission.’” Hawkins, 2010 WL 451641, at *8. In this
case, Plaintiffs allege both types of violations. See Pls.’
Br. Supp. Resp. 12, 19, ECF No. 12. The Court will
address each in turn. 

1. Plaintiffs’ Conditions of Confinement
Claim is Instead Properly Characterized
as an Episodic Acts or Omissions Claim.

While Plaintiffs aver that their claims are properly
characterized as both conditions of confinement and
episodic acts or omissions, the Court disagrees. The
Fifth Circuit “categorize[s] pretrial detainee suicide
cases as ‘episodic act or omission’ cases.” Johnson v.
Johnson Cty., No. 3:04-CV-2066-D, 2006 WL 1722570,
at *3 (N.D. Tex. June 21, 2006) (Fitzwater, J.); see
also Hetchler v. Rockwall Cty., No. 3:08-CV-0551-B,
2009 WL1160284, at *4 (Boyle, J.) (“[T]he Fifth Circuit
has held that the ‘episodic acts or omissions’ standard
applied in a jail suicide. The reported cases of the Fifth
Circuit uniformly hold that inmate suicides involve
‘episodic acts or omissions’ claims.”) (internal citations
omitted) (emphasis added) (citing Flores v. Cty. of
Hardeman, 124 F.3d 736, 738 (5th Cir. 1997)). 

Here, the Plaintiffs attempt to assert a condition of
confinement claim by “alleging that the individual[]
[Defendants’] failure to follow the procedures resulted
from other county practices.” Anderson v. Dall. Cty.,
286 F. App’x 850, 859 (5th Cir. 2008); see, e.g., Pls.’ Br.
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Supp. Resp. 21–22, ECF No. 12 (“Young County Jail
had a pattern of failing noncompliance with the
Commission standards and its own Health Services
Plan because jail staff continually failed to complete the
questionnaire.”) (emphasis added). If true, “the state
actors were [] ‘interposed between the detainee and the
municipality, such that the detainee complains first of
a particular act of, or omission by, the actor and then
points derivatively to a policy, custom, or rule (or lack
thereof) of the municipality that permitted or caused
the act or omission,” constituting a classic episodic acts
or omissions claim. Anderson, 286 F. App’x at 859; see
infra Part III.C.2. Thus, the Court will consider
Plaintiffs’ § 1983 claim under the episodic acts or
omissions standard. See infra Part III.C.2.b.

2. No Genuine Dispute as to Any Material Fact
Exists as to Plaintiff’s Episodic Acts or
Omissions Claim.

To establish liability against Young County,
Plaintiffs must prove “three elements: a policymaker;
an official policy; and a violation of constitutional
rights whose ‘moving force’ is the policy or custom.”
Hawkins, 2010 WL 45161, at *5 (citing Piotrowski v.
City of Hous., 237 F.3d 567, 578 (5th Cir. 2001)). “In
addition, not only must the plaintiff establish that a
policy or custom of the municipality was the ‘moving
force’ behind the alleged violation of a constitutional
right; she must also establish that the municipality
was ‘deliberately indifferent’ to the known
consequences of the policy.” Hawkins, 2010 WL45161,
at *5 (citing Lawson v. Dall. Cty., 286 F.3d 257, 264
(5th Cir. 2002) (“[T]he municipality must maintain its
official policy with deliberate indifference to a
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constitutionally protected right.”). “Deliberate
indifference is an objective standard which
encompasses ‘not only what the policymaker actually
knew but what he should have known, given the facts
and circumstances surrounding the official policy and
its impact on the plaintiff’s rights.’” Hawkins, 2010 WL
45161, at *5 (quoting Lawson, 286 F.3d at 264). “The
Fifth Circuit notes the ‘extremely heavy burden’ in
establishing both the municipality’s deliberate
indifference and a causal link between the alleged
custom and the alleged constitutional violation.”
Hawkins, 2010 WL 45161, at *5 (citing Piotrowski, 237
F.3d at 580 (instructing that these two requirements
“must not be diluted”).   

To demonstrate deliberate indifference, Plaintiffs
must prove: “(1) the official was aware of facts from
which an inference of substantial risk of serious harm
could be drawn; (2) the official actually drew that
inference; and (3) the official’s response indicates the
official subjectively intended that harm occur.”
Thompson v. Upshur Cty., 245 F.3d 447, 458–59 (5th
Cir. 2001) (citing Hare, 74 F.3d at 643). “Deliberate
indifference ‘cannot be inferred from a negligent or
even grossly negligent response to a substantial risk of
serious harm.’” Hetchler, 2009 WL 1160284, at *5
(quoting Thompson, 245 F.3d at 459); see also
McDonald v. Dall. Cty., No. 3:06-CV-0771-L, 2008 WL
918286, at *4 (N.D. Tex. Mar. 31, 2008) (Lindsay, J.)
(“A state actor’s failure to alleviate a significant risk
that he should have perceived but did not, while no
cause for commendation, does not rise to the level of
deliberate indifference.”). Rather, “[a] showing of
deliberate indifference requires the prisoner to submit
evidence that prison officials ‘refused to treat him,
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ignored his complaints, intentionally treated him
incorrectly, or engaged in any similar conduct that
would clearly evince a wanton disregard for any serious
medical needs.’” Bush v. LaFourche Par. Council, No.
09-3436, 2012 WL 258596, at *2 (E.D. La. Jan. 26,
2012). Furthermore, “[t]o succeed in holding a
municipality liable, the plaintiff must demonstrate a
municipal employee’s subjective indifference and
additionally that the municipal employee’s act ‘resulted
from a municipal policy or custom adopted or
maintained with objective deliberate indifference to the
[plaintiff]’s constitutional rights.” Olabisiomotosho v.
City of Houston, 185 F.3d 521, 525 (5th Cir. 1999); see
also Flores, 114 F.3d at 54. 

Plaintiffs argue that Jail staff had direct knowledge
that Mrs. Simpson took an excessive amount of
prescription medication, yet deliberately chose not to
address the risk, thereby creating a fact issue for an
episodic act or omissions claim. See Pl.’s Br. Supp.
Resp. 13, ECF No. 12. Plaintiffs also bring a failure to
train claim against Sheriff Walls, which the Fifth
Circuit characterizes as an episodic acts or omissions
claim. See Johnson, 2006 WL 1722570, at *4 n.4
(“[Plaintiff], too, includes a training-based claim. This
claim is treated as an ‘episodic act or omission’ claim
under circuit precedent.”) (internal citations omitted)
(collecting cases). 

Here, Plaintiffs alleged that Defendants acted with
deliberate indifference, and that their actions resulted
from a County policy or custom adopted or maintained
with objective deliberate indifference to Mrs. Simpson’s
constitutional rights. The Court will address each claim
in turn. 
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a. Plaintiffs Have Failed to Demonstrate
that Defendants Acted with Deliberate
Indifference.

i. Plaintiffs Have Failed to
Demonstrate that the Jail Staff
Acted with Deliberate Indifference.

Plaintiffs allege that “[a]lthough the arresting
officer told the jail staff that Mrs. Simpson said she
was not trying to hurt herself, the fact remains that
both the arresting officer and jail staff knew that she
had ingested a large quantity of prescription medicine
that was not prescribed to her.” Pls.’ Br. Supp. Resp.
13, ECF No. 12. Plaintiffs contend that “[d]espite their
actual subjective knowledge that Mrs. Simpson had
ingested a multitude of prescription medication and
may have also consumed beer, the jail staff did not
fully complete the mental health/suicide risk
questionnaire.” Id. at 14. Plaintiffs explain that the
Mental Disability Suicide Intake Screening Process
(hereinafter “the Screening Process”), mandates two
steps: that Jail staff “(1) fully complete the
questionnaire; and (2) run a Continuity of Care Query
(CCQ) on the inmates.” Id. However, Plaintiffs argue
that Mrs. Simpson’s questionnaire (hereinafter the
“Intake Questionnaire”) “shows that the form was only
partially completed, and Sheriff Walls testified he has
no evidence that a CCQ was run on Mrs. Simpson.” Id.
Additionally, Plaintiffs rely on the fact that “Mr.
Simpson ‘made several calls to the jail to alert its
personnel to Mrs. Simpson’s alleged suicidal
tendencies.’” Id. Plaintiffs argue that “[t]he evidence
shows the Young County Jail staff knew of a
substantial medical risk to Mrs. Simpson because of
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her condition at the time of her arrest, the amount of
medication that was found in her vehicle, the amount
of medication that she admitted to ingesting, and Mr.
Simpson’s repeated phone calls warning the [Jail staff]
that his wife was in danger and needed immediate
medical attention.” Pls.’ Br. Supp. Resp. 17, ECF No.
12. Plaintiffs aver that “Wacaster, and any other jail
staff member that saw Mrs. Simpson on the ground
half naked with her genital area exposed, certainly
showed deliberate indifference to Mrs. Simpson’s
serious medical needs.” Id.

Defendants argue that “[a]lthough Plaintiffs
generally accuse Jail officials of wrongdoing, Plaintiffs
cannot and do not even attempt to prove that any
employee of the County acted with subjective deliberate
indifference.” Defs.’ Br. Supp. Mot. Summ. J. 13, ECF
No. 8. “To the contrary,” Defendants contend, “the
evidence before the Court shows that, at every
opportunity provided to M[r]s. Simpson (which were
numerous), she declined further medical care, and did
not exhibit measurable indicators of suicidal
tendencies.” Id. at 14. Defendants contend that
Plaintiffs provide no evidence showing “that Jail [staff]
knew Mrs. Simpson ingested any medicine at all.”
Defs.’ Reply 3, ECF No. 15 (emphasis omitted).
Defendants aver that the evidence “shows that Officer
Rich conducted the requisite medical screening upon
M[r]s. Simpson’s arrival at the Jail, which did not
indicate any behaviors or conditions indicative of
suicide” and “[e]ven though no suicidal tendencies were
indicated during her medical screening, M[r]s. Simpson
was nevertheless observed every 25 minutes by jailers
while in the holding cell.” Id. at 14–15; see also Defs.’
Reply at 7, ECF No. 15 (“Plaintiffs introduce no
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evidence that the interval was anything other than the
25 minutes Jailer Rich asserted under penalty of
perjury.”). Defendants further argue that Mr.
Simpson’s evidence of calls to the jail are insufficient to
impute liability to the County because of “two specific
undisputed facts: (1) Mr. Simpson has admitted that he
had no knowledge of his wife’s actual condition at the
time of his calls; and (2) more importantly, the Jail
[staff] knew Ms. Simpson had already been examined
and cleared by medical personnel at the scene of her
arrest.” Id. at 15–16. Therefore, Defendants assert, “as
a matter of law, it cannot be argued that any County
employee[s] were even negligent, much less
subjectively indifferent.” Id. at 16. 

“The Fifth Circuit holds that deliberate indifference
is an extremely high standard to meet.” Hawkins, 2010
WL 4514641, at *8 (citing Stewart v. Murphy, 174 F.3d
530, 534 (5th Cir. 1999)). In Lawson v. Dallas County,
the Fifth Circuit upheld the district court’s
determination that jail medical staff met that
extremely high standard by acting with subjective
deliberate indifference toward a paraplegic detainee.
Johnson, 2006 WL 1722570, at *6 (citing 286 F.3d at
260). In that case, after the detainee was incarcerated
a doctor at the jail diagnosed him with debutitis ulcers,
and the physician ordered the nurses to change his
dressing three times per day. Id. “The nurses
disregarded the order, instead following jail policy to
change dressing only twice daily. At one point, the
detainee received no dressing changes for nine
successive days.” Id. Twice more, he was sent to the
hospital, which returned him with orders to change the
dressing three times daily, instructions the jail
personnel did not follow. Id. There, the district court
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found, and the Fifth Circuit affirmed, that “jail medical
personnel who treated Lawson had actual knowledge of
the risk to his health, but consciously disregarded it.”
Johnson, 2006 WL 1722570, at *6 (citing Lawson, 286
F.3d at 263). The court reasoned that the nurses who
treated him “must have observed first-hand the large
holes developing in Lawson’s skin,” and responded by
“disobeying doctor’s orders,” among other actions.
Lawson, 286 F.3d at *262. 

In contrast, in Johnson v. Johnson County, the court
found that Plaintiffs did not establish a genuine
dispute as to any material fact regarding deliberate
indifference. See generally 2006 WL 1722570. There,
the sheriff’s office received a domestic violence
complaint. Id. at *1. Upon arrival at the scene, county
deputies smelled a strong order of alcohol on the
accused, Eugene, and arrested him for public
intoxication. Id. Eugene stated he had attempted
suicide in the past, and his wife told the deputies that
“she was concerned about Eugene’s intoxicated, upset,
depressed and potentially suicidal state.” Id. In fact,
she said, “If you take him in, he’s suicidal. He’s already
tried to kill himself once.” Id. The Deputies brought
Eugene to the jail, and on the booking form, one deputy
wrote, “SUICIDAL TENDENCIES” but nothing else on
the intake form. Id. Soon after booking and placing
Eugene in a holding cell, jail personnel discovered he
had committed suicide by using his mattress cover. Id.
Plaintiffs brought a § 1983 action against the County
for its deputies’ actions. Id. at 2.

The Johnson court held that the plaintiff “proffered
sufficient evidence that [the deputy] knew that Eugene
had in the past attempted suicide and that he might do
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so again it the future,” but that she “failed, however, to
cite summary judgment evidence that would permit a
reasonable jury to find that [the deputy] was
deliberately indifferent, that is, not only that he was
aware of facts from which an inference of substantial
risk of serious harm could be drawn and that he
actually drew that inference, but that his response
indicates he subjectively intended that harm occur.” Id.
at 7. The court further found that the deputy’s
“inaction is not comparable to the jail medical staff in
Lawson, who deliberately chose not to follow medical
advice and witnessed the harm to the detainee
intensify daily. The decisions in Lawson were made
repeatedly and consciously and had the direct effect of
harming the detainee.” Id. 

Here, like in Johnson, the Court finds that “there is
no evidence that any of [the Defendants] were
deliberately indifferent to the serious medical needs of
[Mrs. Simpson].” Bush, 2012 WL 258596, at *4.
Plaintiffs provide no evidence that the Jail staff
“refused to treat [her], ignored [her] complaints,
intentionally treated [her] incorrectly, or engaged in
any similar conduct that would clearly evince a wanton
disregard for any serious medical needs.” Bush, 2012
WL 258596, at *2. As to the Jail employee who handled
Mr. Simpson’s calls, Plaintiffs provide no evidence of
deliberate indifference. Plaintiffs do not dispute that
the employee knew medics had already examined Mrs.
Simpson, a report strengthened by Mrs. Simpson’s
responses during the Screening Process and the
observations of the Jail staff conducting the Screening
Process, and Plaintiffs do not show how advising Mr.
Simpson that she therefore needed to “sleep it off”
demonstrates deliberate indifference. See Pls.’ Br.
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Supp. Resp. 8, ECF No. 12.; see also Pls.’ App. Supp.
Resp. Ex. A (Mr. Simpson Dep.), App. 47, ECF No.
14-1; Defs.’ App. Supp. Mot. Ex. J. (Mr. Simpson
Excerpted Dep.), App. 57, ECF No. 10. In addition, the
parties do not dispute that even Mr. Simpson did not
know whether Mrs. Simpson was suicidal at the time
he called, thereby not raising a fact issue as to whether
the Dispatcher disregarded a known risk of suicide. See
Defs.’ Br. Supp. Mot. 15–16, ECF No. 8 (citing Mr.
Simpson Excerpted Dep., App. 56, ECF No. 10)).
Accordingly, the dispatcher’s “inaction is not
comparable to the jail medical staff in Lawson, who
deliberately chose not to follow medical advice and
witnessed the harm to the detainee intensively daily.
The decisions in Lawson were made repeatedly and
consciously and had the direct effect of harming the
detainee.” Johnson, at *7. Plaintiffs, therefore, do not
show how the Dispatcher drew the inference that Mrs.
Simpson was at substantial risk of harm, let alone
subjectively intended for Mrs. Simpson to commit
suicide. 

Similarly, Plaintiffs provide no evidence on how
other Jail staff, such as Officer Rich, who conducted
Mrs. Simpson’s Screening Process, “refused to treat
[her], ignored [her] complaints, intentionally treated
[her] incorrectly, or engaged in any similar conduct
that would clearly evince a wanton disregard for any
serious medical needs.” Bush, 2012 WL 258596, at *2.
While he may have been negligent in not completing
the “Staff Observations” portion of the Intake Form
within the Screening Process, he asked Mrs. Simpson
all questions required by the Commission, recorded her
responses, and made observations of her behavior. See
Defs.’ App. Supp. Mot. Ex. F (Rich Decl.), App. 64, ECF
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No. 10. Rich testified that Mrs. Simpson did not show
any alarming behavioral signs. See id. (“[Mrs.] Simpson
was able to walk unassisted . . . . During the booking
interview, Simpson was responsive, talking coherently
and providing satisfactory answers to my questions.”).
While Rich’s inaction may have rose to negligence, or
even gross negligence, Plaintiffs do not show how he
acted with subjective deliberate indifference, or in
other words, subjectively intended that her suicide
occur.

Furthermore, as to Deputy Wacaster, Plaintiffs also
fail to provide evidence that he was aware of any facts
giving risk to a substantial risk of harm, let alone that
he drew that inference and subjectively intended that
the harm occur. Plaintiffs aver that Wacaster pointed
her out to other Jail staff, as she was “lying on the cell
floor in only a t-shirt with her genital area exposed.”
Pls.’ Br. Supp. Resp. 8, ECF No. 12; see also Pls.’ App.
Supp. Resp. Ex. 9 (Officer Post Memo), App. 326, ECF
No. 14-2. However, even if Wacaster knew she faced a
substantial risk of serious harm, Plaintiffs do not
demonstrate how this observation, pointing her out to
another officer, or his later unrelated charge of sexual
misconduct concerning another individual outside the
Jail, was closely related to Mrs. Simpson’s suicide. See,
e.g., Posey v. Sw. Bell Telephone, L.P., 430 F. Supp. 2d
616, 625 (holding that deliberate indifference must be
a “closely related” cause of the plaintiff’s injuries)
(quoting City of Canton v. Harris, 489 U.S. 378, 388
(1989)).

In conclusion, “[w]hile the staff at the Jail
collectively may have acted negligently, or even grossly
negligently, by ignoring Jail procedures, no single
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individual deliberately ignored an excessive risk of
harm.” Anderson, 286 F. App’x at 862. Accordingly, the
Court concludes that Defendants did not act with
deliberate indifference by failing to prevent Mrs.
Simpson from acting to take her own life. 

For the aforementioned reasons, Plaintiffs have
failed to provide a genuine dispute as to any material
fact to support their claim that the Jail staff acted with
deliberate indifference regarding Ms. Simpson. The
Court next addresses whether Sheriff Walls acted with
deliberate indifference.

ii. Plaintiffs Have Failed to
Demonstrate that Sheriff Walls
Acted with Deliberate Indifference.

Plaintiffs argue that the Young County Sheriff
failed to train jail staff in proper suicide-risk screening
procedures resulting in Mrs. Simpson’s death. Pls.’ Br.
Supp. Resp. 22, ECF No. 12. Plaintiffs argue that
“Sheriff Walls testified that it is a serious matter with
deadly serious consequences if the jail staff fails to
complete the mental health/suicide questionnaire.” Id.
(citing See Pls.’ App. Supp. Resp. Ex. B (Sheriff Walls
Dep.) App. 144, ECF No. 14-2 (“And the consequences
of not performing the tasks of filling out that
questionnaire, the consequences are deadly serious;
aren’t they?” “Yes, sir.”). Plaintiff points out that
“Sheriff Walls took no steps to train his jail staff with
regard to completing the mental health/suicide
questionnaire,” and “never even asked the jail staff any
questions to verify they were properly trained in this
area.” Pls.’ Br. Supp. Resp. 22, ECF No. 12. Plaintiffs
argue that “[t]his failure on the part of Sheriff Walls
shows a clear lack of supervision over the jail staff with
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regard to properly filling out the questionnaire. Had
Sheriff Walls supervised his staff more closely, his staff
may have been able to prevent Mrs. Simpson’s death.”
Id.

Sheriff Walls is a Young County policymaker for the
Jail. See Collev. Brazos Cty., 981 F.2d 237, 244 (5th Cir.
1993). “A sheriff not personally involved in the acts
that deprived the plaintiff of his constitutional rights
is liable under section 1983 if: (1) the sheriff failed to
train or supervise the officers involved; (2) there is a
causal connection between the alleged failure to
supervise or train and the alleged violation of the
plaintiffs’ rights; and (3) the failure to train or
supervise constituted deliberate indifference to the
plaintiffs’ constitutional rights.” Bush, 2012 WL258596,
at *4. “Proof of more than a single instance of the lack
of training or supervision causing a violation of
constitutional rights is normally required before such
lack of training or supervision constitutes deliberate
indifference.” Id. (citing Snyder v. Trepognier, 142 F.3d
791, 798–99 (5th Cir. 1998)). “The plaintiff must
generally demonstrate at least a pattern of similar
violations.” Bush, 2012 WL 258296, at *4 (citing
Snyder, 142 F.3d at 798). “Furthermore, the
inadequacy of training must be obvious and likely to
result in a constitutional violation.” Bush, 2012
WL258296, at *4. “A limited exception for
single-incident liability exists only ‘where the facts
giving rise to the violation are such that it should have
been apparent to the policymaker that a constitutional
violation was the highly predictable consequence of a
particular policy or failure to train.” Id. (quoting Burge
v. St. Tammany Par., 336 F.3d 363, 372 (5th Cir.
2003)). The failure to train must reflect “a ‘deliberate’
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or ‘conscious’ choice to endanger constitutional rights.”
Snyder, 142 F.3d at 799 (quoting City of Canton, 489
U.S. at 389).
 

The Court finds that a reasonable jury could not
conclude that Sheriff Walls deliberately or consciously
chose to endanger Mrs. Simpson’s constitutional rights
through failure to train Jail staff about the Screening
Process. Sheriff Walls did not personally monitor the
completion of forms, but rather, relied on the Jail
administrator, Mr. Cobb, to ensure that the Screening
Process was correctly conducted. See Sheriff Walls
Dep., App. 139, ECF No. 14-2 (“Most sheriff[s] have a
jail administrator to handle the jail and, you know, we
rely on that jail administrator to take care of business
back there.”). Sheriff Walls testified that he only
learned that the Jail was noncompliant with the
Screening Process after Mrs. Simpson had died. (Q:
“You became aware of it when your jail was found to be
noncompliant in that regard on the day this lady died
in your jail, right?” A: “Yes . . . . Actually, it was
probably about two weeks after the fact when I met
with the Jail Commission . . . .”). Id. at 139–40. While
Sheriff Walls may have been negligent, or even grossly
negligent, in his leadership role, Plaintiffs do not
demonstrate that Sheriff Walls was deliberately
indifferent to the need of Mrs. Simpson. See City of
Canton, 489 U.S. at 390–91 (“That a particular officer
may be unsatisfactorily trained will not alone suffice to
fasten liability on the city, for the officer’s shortcomings
may have resulted from factors other than a faulty
training program. It may be, for example, that an
otherwise sound program has occasionally been
negligently administered.”) (internal citations omitted).
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Without such evidence of deliberate indifference,
this Court “cannot find a genuine fact question
concerning the existence of a policy of inadequate
training.” Rhyne, 973 F.2d at 393. (citing Benavides v.
Cty. of Wilson, 955 F.2d 968, 972 (5th Cir. 1992)). Thus,
Plaintiffs’ episodic acts or omission claims fail as to this
element, and summary judgment is GRANTED in
favor of Defendants as to their 42 U.S.C. § 1983 claim.
Because the Court has established that Plaintiffs have
not shown evidence of deliberate indifference, the
Court need not examine whether the Screening Process
was maintained with objective indifference. See
Johnson, 2006 WL 1722570, at *12 (“Because [Plaintiff]
has not adduced evidence that would permit a jury to
find in her favor on the first element of her § 1983
claims, the court need not decide whether she has
demonstrated that [the decedent’s] death resulted from
a County policy or custom adopted and maintained
with objective deliberate indifference.”). However, in an
abundance of caution, the Court will briefly address
why Plaintiffs have failed to demonstrate a genuine
dispute as to any material fact as to their § 1983 claim,
even if they had established that either the Jail staff or
Sheriff Walls acted with deliberate indifference.
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b. Even if Plaintiffs Established That
Defendants Acted with Deliberate
Indifference, Their § 1983 Claim
Would Still Fail.

i. Young County Would Not Be
Liable for the Jail Staff’s Alleged
Deliberate Indifference Because
Plaintiffs Have Failed to
Demonstrate a Pattern of Similar
Incidents.

Even if Plaintiffs had demonstrated a genuine
dispute as to any material fact as to the Jail staff’s
alleged deliberate indifference towards Mrs. Simpson,
Young County would not be liable for such actions
under 42 U.S.C. § 1983. “When the challenge relates to
a custom of behavior among non-policymaking
employees, which maybe contrary to official policy, the
plaintiff cannot rely on a single instance of
unconstitutional conduct, but must demonstrate ‘at
least a pattern of similar incidents in which the
citizens were injured . . . to establish the official policy
requisite to municipal liability under section 1983.’”1

1 “An employee, agency, or board of a governmental entity is not a
policymaker unless the governmental entity, through its
lawmakers, has delegated exclusive policymaking authority to that
employee agency or board and cannot review the action or decision
of the employee, agency, or board.”  McDonald, 2008 WL 918286,
at *6 (citing City of St. Louis v. Praprotnik, 485 U.S. 112, 127
(1988) (emphasis omitted)).  Under Texas law, the county sheriff
is a county policymaker for purposes of § 1983 liability. See, e.g.,
Colle, 981 F.2d at 244. However, the parties do not dispute, and
the Court finds, that the Jail staff do not qualify as policymakers
for § 1983 purposes.  
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McDonald, 2008 WL 918286, at *6. Here, Plaintiffs
have not established a pattern of similar incidents
demonstrating deliberate indifference, as the parties do
not dispute that no deaths occurred at the Jail at the
time of Mrs. Simpson’s death, let alone suicides of
pretrial detainees. 

In addition to not establishing a pattern of similar
incidents, Plaintiffs fail to provide evidence supporting
their contention that the Jail was repeatedly
noncompliant with the Screening Process. The parties
do not dispute that “at various times over the prior
decade, the Jail had been deemed to be
administratively noncompliant by the [Commission].”
Defs.’ Reply9–10, ECF No. 15; see also Br. Supp. Pls.’
Resp. 20–21, ECF No. 12. Such noncompliance includes
failure to adequately complete the Intake
Questionnaire, including on the day Mrs. Simpson died.
Id. However, Plaintiffs have not shown proof of
multiple violations. See Pls.’ Br. Supp. Resp. 20–21,
ECF No. 12; see also Sheriff Walls Dep., App. 174, ECF
No. 14 (“How many times has your jail been out of
compliance with regard to any aspect of mental
illness/suicide prevention?” “I do not recall.”); see also
Pls.’ Ex. 8 (Graham Leader News Article), App. 325,
ECF No. 14-2 (demonstrating noncompliance from the
inspection on the day of Mrs. Simpson’s death, but not
referencing any historical pattern). Plaintiffs have
therefore failed to demonstrate a genuine dispute as to
any material fact as to this element of their § 1983
claim.
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ii. Plaintiffs Have Failed to
Demonstrate a Causal Connection
Between Sheriff Walls’ Alleged
Failure to Train and Mrs.
Simpson’s Death. 

The parties do not dispute that the Jail has had no
previous deaths of inmates, let alone pretrial detainee
suicides. Plaintiffs are thereby limited to the
single-incident exception, but have failed to present
evidence that Mrs. Simpson’s death “was the highly
predictable consequence of a particular policy or failure
to train.” Bush, 2012 WL258596, at *4. It is undisputed
and “significant that Sheriff [Wall’s] policy was not
simply to ignore the needs of suicidal inmates.” Rhyne,
973 F.2d at 394. “On the contrary, the undisputed
evidence shows that the Sheriff had a policy of taking
affirmative steps to obtain . . . care for jail inmates.” Id.
The undisputed evidence shows that the Jail staff did
ask Mrs. Simpson each of the questions on the Intake
form, they made their own observations, took into
account the medical report given to them, and observed
her more frequently than normally required for
detainees. Thus, Plaintiffs fail to raise an issue of fact
establishing that with better training, Mrs. Simpson’s
suicide may have been prevented.

Taking all evidence in favor of Plaintiffs, Plaintiffs
fail to demonstrate facts that would allow a reasonable
jury to rule in their favor as to their § 1983 claim.
Thus, summary judgment is GRANTED in favor of
Defendants as to this claim. 
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D. No Genuine Dispute as to Any Material
Fact Exists as to Plaintiffs’ TTCA Claim. 

In addition to their § 1983 claim, Plaintiffs brought
a TTCA claim, alleging that Young County was
responsible for the wrongful death of Mrs. Simpson due
to their use of real and personal property. See Compl.,
ECF No. 1-3. Defendants contend that Plaintiffs’ TTCA
claim fails because the County enjoys governmental
immunity which has not been waived as a matter of
law. Defs.’ Br. Supp. Mot. Summ. J. 17–18, ECF No. 8.
Defendants highlight that “under the TTCA, a
‘governmental unit is liable for personal injury and
death so caused by a condition or use of . . . real
property if the governmental unit would, were it a
private person, be liable to the claimant according to
Texas law.’” Defs.’ Br. Supp. Mot. Summ. J. 17–18,
ECF No. 8 (quoting Suarez v. Tex. City, 465 S.W.3d
623, 631 (Tex. 2015)); see also Tex. Civ. Prac. & Rem.
Code § 101.021. Defendants allege that “Plaintiffs have
neither identified nor provided evidence showing what
condition of the real property in the Jail (specifically,
the floor of the holding cell on which Ms. Simpson was
laying when she was found unresponsive) purportedly
caused Ms. Simpson’s death, or how Ms. Simpson used
such property to her detriment.” Id. at 18. Plaintiffs did
not respond to Defendants’ allegation, and Defendants
highlight that the Court therefore “may accept as
undisputed the evidence set forth by the County on
these claims.” Defs.’ Reply 1, ECF No. 15 (citing
Coberly v. Christus Health, 829 F. Supp. 2d 521, 530
(N.D. Tex. 2011) (Lindsay, J.) (emphasis omitted)).
 

The Court agrees that it may accept as undisputed
the evidence set forth by the County as to this claim.
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“When no response is filed, such failure permits the
court to accept as undisputed the evidence set forth in
support of a movant’s motion for summary judgment.”
Id. (citing Eversley v. Mbank Dall., 843 F.2d 172, 174
(5th Cir. 1988)). Furthermore, the Court agrees with
Defendants that Plaintiffs have failed to explain what
real or personal property caused Mrs. Simpson’s death.
Thus, Defendant is entitled to summary judgment as a
matter of law as to the TTCA claim. Summary
judgment is thus GRANTED in favor of Defendants as
to this claim. 

IV. CONCLUSION

Based on the foregoing, Defendants’ Motion for
Summary Judgment (ECF No. 7) is GRANTED. A
Final Judgment will issue separately. 

SO ORDERED on this 27th day of January,
2016.

s/_____________________________________ 
 Reed O’Connor 
 UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS

WICHITA FALLS DIVISION

Civil Action No. 7:15-cv-00012-O 

[Filed January 27, 2016]
______________________________________
NICOLE SANCHEZ et al., )

)
Plaintiffs, )

)
v. )

)
YOUNG COUNTY, TEXAS and YOUNG ) 
COUNTY SHERIFF’S DEPARTMENT, )

)
Defendants. )

______________________________________ )

FINAL JUDGMENT

On January 27, 2016, the Court granted
Defendant’s Motion for Summary Judgment. See ECF
No. 20. It is therefore ORDERED, ADJUDGED, and
DECREED that all claims asserted in the above-
entitled action are hereby DISMISSED with
prejudice.

SO ORDERED on this 27th day of January,
2016.

s/_____________________________________ 
 Reed O’Connor 
 UNITED STATES DISTRICT JUDGE
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APPENDIX C
                         

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 16-10227 

[Filed March 5, 2018]
_______________________________________
NICHOLE SANCHEZ; CASY SIMPSON; ) 
EDWARD LAROY SIMPSON, II, )
Individually and as the Representative )
of the Estate of Diana Lynn Simpson, )

Plaintiffs - Appellants )
)

v. )
)

YOUNG COUNTY, TEXAS; YOUNG )
COUNTY SHERIFF’S DEPARTMENT, )

Defendants - Appellees )
______________________________________ )

Appeal from the United States District Court 
for the Northern District of Texas 

Before JONES, BARKSDALE, and COSTA, Circuit
Judges. 

PER CURIAM: 

The court having been polled at the request of one
of its members, and a majority of the judges who are in
regular active service and not disqualified not having
voted in favor (Fed. R. App. P. 35 and 5th Cir. R. 35),
the petition for rehearing en banc is DENIED. 
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In the en banc poll, 4 judges voted in favor of
rehearing (Judges Dennis, Elrod, Southwick and
Graves, and 11 judges voted against rehearing (Chief
Judge Stewart and Judges Jones, Smith, Clement,
Prado, Owen, Haynes, Higginson, Costa, Willett, and
Ho). 

ENTERED FOR THE COURT: 

/s/ Edith H. Jones
EDITH H. JONES 
United States Circuit Judge
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APPENDIX D
                         

Young County Sheriff’s Department

315 N. Cliff Drive Graham, TX 76450

Arrest Report

Book-in
#0624

Service
#Pd13200
4

File
#32524

Arrest
Date:
05/19/
2013

Arrest
Time:
6:09 pm

Place of
Arrest:
1700
Block Old
Bunger
Rd.

Name: Simpson, Diana
Lynn

Alias:

Address: XXXXX 
XXXXXXXXXXX 
May, TX XXXXX

Phone #XXX-XXX-XXXX

Offense(s)(1) Public
Intoxication

Class: Misdemeanor C
Court: Municipal

Arrest: On View Warrant #

(2) Class: Unknown
Court: Unknown

Arrest: On View Warrant #
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(3) Class: Unknown
Court: Unknown

Arrest: On View Warrant #

(4) Class: Unknown
Court: Unknown

Arrest: On View Warrant #

DOB:
XX/
XX/
1962

Age:
50

Sex:
Fema
le

Race:
Wht

Ht:
505

Wt:
116

Hair:
Bln

Eyes:
Haz

Marital:
Married

Eth: Non POB: TX SS#XXX-
XX-XXXX

DL#1620190
8

Class:C Expires:
7/11/2017

State:TX

Tattoos/scars/marks: Tat R Foot

Associates at Time of Arrest:

Education Level: GED Substance Abuse
Problem: No

Employer: Stephens
Memorial Hospital

Tel. #

Emergency Contact:
LaRoy Simpson

Relationship: Husband
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Vehicle
Involved: 
Yr: 2005

Make: Jeep Address:
XXXXX 
XXXXXXXX
XXX 
May, TX
XXXXX

Phone
#XXX-XXX-
XXXX

License
#BC75572

State: TX Model:
Cherokee

Impounded:
Yes
Location:
Skidmore’s

Narrative: On 5/19/2013 I, Cpl. Ford of the Graham
Police Department was advised by dispatch that there
was a missing person out of Brown County. Dispatch
advised that a subject had called and reported that
there was a vehicle around Ribble Rd that was
matching the description which is a green 2005 Jeep
Cherokee. Dispatch advised that the license plate on
the vehicle should be BC75572 and that the female’s
name is Diana Simpson. I then went to the area and
located the vehicle parked under a tree. I observed that
there was a female subject layed back in the driver seat
a sleep. I walked up to the vehicle and made contact
with the driver. I asked the driver if she was Diana
Simpson to which the subject advised yes. I then
advised Simpson that she has been reported as a
missing person out of Brown County. Simpson advised
that her husband did it because she left him. During
this time, I observed that Simpson’s speech was
slurred, she was slow on her answers, and talking real
quiet. I observed Simpson have a hard time while
trying to get a cup of water to her mouth to get a drink.
I asked Simpson if she had taken any medication or
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has had anything to drink. Simpson advised that she
had something to drink last night to help her sleep. I
had Medic 1 come to my location and have Simpson
evaluated. Medics arrived and advised that Simpson’s
vital signs were fine. I then had Simpson step out of
the vehicle and to walk back to the back of her vehicle.
During this time I observed that Simpson was
unsteady on her feet and almost fell down. I asked
Simpson for consent to search her vehicle for anything
illegal. Simpson gave me consent. Inside of her purse I
located 12 empty indivisual capsules containers of
Allergy Capsules (Antihistamine), two empty indivisual
capsules containers of Cyclobenzaprine, one empty
indivisual capsules container of Tramadol HCL, one
empty indivisual capsule container of Haloperidol, and
one empty indivisual capsule container of Tizandine. I
also loacted a indivisual capsule container of Lisinopril
10mg, indivisual capsule container of Clonidine HCL
0.1 mg, two indivisual capsule containers of Amlodipine
Besylate 5mg, 10 containers capsule of Loratadine 10
mg with three missing, and package of Ketek 400mg
with 6 pills inside it and four missing. Simpson didn't
have a presciption for any of the prescribe medicine. I
went and asked Simpson how much of the medicine she
had taken. Simpson advised all of it that was missing
this morning. I asked Simpson if she was trying to hurt
herself. Simpson advised no. I asked Simpson if she
wanted to go to the hospital which she advised no. I felt
that Simpson was a danger to herself or others if I was
to leave her in the public due to her being on some type
of medication. Simpson was arrested for Public
Intoxication. Simpson was transported to the Young
County Jail where she was booked-in.
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__________________________________________________

Arresting Officer: Ford Date Reported: 05-19-13

Delivering Officer: Ford

Jailer: [illegible signature of Young County jailer
not reproduced]
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APPENDIX E
                         

________ County

Screening Form for Suicide and Medical and
Mental Impairments

Per Jail Standard § 273.5(b): ALL Questions
SHALL be Completed in Full Immediately Upon
Admission of Inmate

Name: Simpson, Diana Lynn    Date of Birth:XX-XX-XX

State I.D. Number (if known)

Date/Time: 5/19/13 @1830  Completed By: Rich

Does arresting officer or any other person believe that
the inmate is at risk due to medical condition,
mental illness, mental retardation, or suicide
concern? (Circle one or more if applicable)

Comments: [No item circled and no comments
provided.]

SELF-REPORT QUESTIONS (please elaborate as
needed):

Any current medical problems, recent hospitalizations
or serious injuries or concerns about withdrawal?

Yes  No 9 Peptic Ulcer

If female, are you pregnant? Yes  No 9 Not sure 9

Medications? Yes 9 No  
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Have you ever received services for mental health or
mental retardation? Yes 9 No  

Do you receive a social security check? Yes 9 No  

Have you ever been in special education? Yes 9 No 
Do you have any previous military service? Yes 9 No 
Do you hear any noises or voices that other people don’t
seem to hear? Yes 9 No  
Have you ever been very depressed? Yes 9 No  
Do you feel this way now? Yes 9 No  
Have you had thoughts of killing yourself in the last
year? Yes 9 No  

Are you thinking about killing yourself today? 
 Yes 9  No  

Have you ever attempted suicide? Yes 9 No  When?
Why? How?

Have you experienced a recent loss? Yes 9 No  

STAFF OBSERVATIONS (please elaborate as
needed):

Does the individual seem (circle all that apply):
confused, pre-occupied, hopeless, sad, paranoid,
in an unusually good mood, or believes he/she is
someone else?

Is this person’s speech (circle all that apply): rapid,
hard to understand, hesitant, or childlike?

Observed to be under the influence of: Alcohol? 9
Drugs? 9 Withdrawals? 9
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Observed to have visible signs of self harm (i.e., cuts on
arms, etc.): Yes 9 No 9

Does the screener suspect mental illness/mental
retardation? Yes 9 No 9

If yes, when was the magistrate notified? Date/Time
How?  Written/Electronic (circle)

Comments: ____________________________

[No comments provided]

Additional Comments

This Form is NOT a substitute for a Separate Health
Screening Record required under §273.4
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APPENDIX F
                         

TARRANT COUNTY MEDICAL EXAMINER
200 FELIKS GWOZDZ PLACE

FORT WORTH, TEXAS 76104-4919
(817) 920-5700; FAX(817) 920-5713

To: Justice James C. Ross
(940) 549-7426

From: Marc A. Krouse, MD

Re: Final autopsy findings of Diana Lynn Simpson

Number of pages: Two

Thanks you, 
/s/ Marc A. Krouse
Marc A. Krouse, MD

If all pages of this transmission are not received, please
contact Dr. Krouse’s office immediately at the above
listed number.
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TARRANT COUNTY MEDICAL EXAMINER
200 FELIKS GWOZDZ PLACE

FORT WORTH, TEXAS 76104-4919
(817) 920-5700; FAX(817) 920-5713

Name: Diana Lynn Simpson Case No.: 1306498
Approximate Age: 50 years Sex: Female
Height: 65 inches Weight: 123 pounds
Identified by: Young County Officials

Authorization by: Justice James C. Ross
Young County, Texas

I hereby certify that I, Marc A. Krouse, MD, have
performed an autopsy on the body of Diana Lynn
Simpson on the 21st day of May 2013 and that the
autopsy revealed:

Final Pathologic Findings:

1. Postmortem toxicology (blood levels from
femoral vein source):
a. Diphenhydramine – blood 2269 ng/mL

(highly toxic level, near lethal range),
identified in urine

b. Diltiazem – blood 1800 ng/mL  (highly toxic
level, near lethal range), identified in urine

c. Quetiapine (blood 280 ng/mL) and citalopram
(blood 543 ng/mL) in therapeutic range

2. Visceral congestion with pulmonary edema and
brain swelling

3. Mild coronary atherosclerosis
4. Chronic obstructive pulmonary disease
5. Status post hysterectomy and breast

augmentation (healed)
6. No trauma
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Cause of Death: Mixed drug intoxication

Manner of Death: Consistent with accident

Comment: There are no signs of notable trauma or
foul play.

/s/ Marc A. Krouse
Marc A. Krouse, MD
Deputy Chief Medical Examiner
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[SEAL]

Office of Chief Medical Examiner
Tarrant County Medical Examiner’s District

Tarrant County, Texas
200 Feliks Gwozdz Place, Fort Worth, Texas 76104-4919

(817) 920-5700  FAX (817) 920-5713

AUTOPSY REPORT

Name: Diana Lynn Simpson CASE NO: 1306498
Approximate Age: 50 years Sex: Female
Height: 65 inches Weight: 122.8 pounds

I hereby certify that on the 21st day of May 2013,
beginning at 1015 hours, I, Marc A. Krouse, MD,
performed a complete autopsy, by the authority of
Justice of the Peace, James C. Ross, of Young County,
Texas, on the body of Diana Lynn Simpson at the
Tarrant County Medical Examiner’s District Morgue in
Fort Worth, Texas and upon investigation of the
essential facts concerning the circumstances of the
death and history of the case as known to me, I am of
the opinion that the findings, cause and manner of
death are as follows:

FINDINGS:

I) Postmortem toxicology (blood levels from
femoral vein source):
A. Diphenhydramine – blood 2269 ng/mL

(highly toxic level, near lethal range),
identified in urine

B. Diltiazem – blood 1800 ng/mL  (highly toxic
level, near lethal range), identified in urine
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C. Quetiapine (blood 280 ng/mL) and
Citalopram (blood 543 ng/mL) in therapeutic
range

II) Visceral congestion with pulmonary edema and
brain swelling

III) Mild coronary atherosclerosis
IV) Chronic obstructive pulmonary disease
V) Status post hysterectomy and breast

augmentation (healed)
VI) No trauma

CAUSE OF DEATH: MIXED DRUG INTOXICATION

MANNER OF DEATH: CONSISTENT WITH AND
HIGHLY SUSPICIOUS OF SUICIDE

COMMENT: There are no signs of notable trauma or
foul play. The recommendation of manner of death is
based upon circumstances preceding the demise of Ms.
Simpson.

/s/ Marc A. Krouse Marc A. Krouse, M.D.
Signature Deputy Chief Medical Examiner
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Autopsy is performed by the authority of Justice of the
Peace, James C. Ross, of Young County, Texas;
examination is performed May 21, 2013 at 10:15 a.m.

GROSS ANATOMIC DESCRIPTION

I. CLOTHING AND PERSONAL EFFECTS: At
the time of examination, the body is clothed in a blue
shirt that has been cut and partially removed. 

II. THERAPEUTIC INTERVENTION: Evidence
of medical intervention includes an oral endotracheal
tube with locking collar, an intravenous line in the
right antecubital fossa and two external pacemaker
pads. 

III. EXTERNAL BODY DESCRIPTION: The body
is that of a normally developed, well nourished and
well hydrated, slender adult Caucasian female
appearing near the stated age of 50 years. The body
length is 65 inches and the clothed weight is 122.8
pounds (165 cm, 55.7 kg). The body is well-preserved,
unembalmed, and cool post refrigeration. Rigor is fully
developed. Lividity is developed, dependent, purple,
and generally fixed, remaining slightly blanchable at
margins. 

The scalp is covered by long, dark blonde and
occasional gray hair. Pubic hair is female distribution.

The calvarium is symmetric and intact and the scalp is
intact. There is mottled vitiligo of the face and neck.
There is a healed, vertical 3 x 0.1 cm scar on the upper
left forehead. The eyes are closed and the corneas are
slightly clouded. There is no conjunctival hemorrhage.
The irides are gray and the pupils are 6 mm. Orbital
soft tissues are unremarkable. The nasal and oral
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cavities are clear and the lips and oral mucosa are
cyanotic. The dentition is natural and well maintained
and is stained. The external ears are clear. A single,
healed pierce is found in each earlobe. The face, neck,
larynx, and hyoid are symmetric and intact, and the
trachea and larynx are midline. 

The anterior chest is symmetric and intact. There are
bilateral palpable breast implants with a 10 cm scar
found on the inferior part of each breast. The abdomen
is flat and the pelvis is stable. The external genitalia
are unremarkable adult female. The vaginal introitus
is clear. The perineum and anal orifice are
unremarkable. The back is symmetric and intact. A
3 cm non-surgical scar is found on the posterior right
deltoid. 

The extremities are symmetric, normally developed,
and are intact. There are contusions and perimortem
abrasions over both patellae up to 5 x 2 cm. 

IV. INTERNAL EXAMINATION 

1. INTEGUMENT: The body is opened with
Y-shaped thoracoabdominal and coronal scalp incision.
The viscera are examined in situ and are removed and
dissected. 

2. SEROUS CAVITIES: The soft tissues of the
anterior chest, neck, and abdomen are congested and
well hydrated. There is no evidence of occult trauma.
The serous body cavity membranes are smooth. There
is no evidence of hemorrhage or fluid accumulation
within the major body cavities. 

3. CARDIOVASCULAR SYSTEM: The aorta and
its major branches are intact and unremarkable except
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for small streaky atheromatous deposits. The vena cava
and major branches are intact as are the major
pulmonary arteries and veins. The major vessels and
heart contain fluid blood and occasional postmortem
thrombi. 

The heart weighs 325 gms. The coronary arteries arise
normally, follow the usual course, and posterior
circulation is right dominant. Atheromatous deposits
produce 30 to 40% occlusion of the circumflex coronary
artery and small plaques without significant occlusion
are found in the remaining surface coronary arteries.
The myocardium is unremarkable. The endocardium is
smooth. There is thickening of the margin of the
posterior leaflet of the mitral valve; the remaining
cardiac valves are unremarkable. 

4. PULMONARY SYSTEM: The larynx and hyoid
are intact. The hyoid is fused and laryngeal cartilages
are partially ossified. The trachea is clear. There are
mucosal petechiae below the level of the endotrachear
balloon. The lungs are congested and boggy. The right
lung weighs 708 gms and the left 660 gms. There is
pulmonary congestion, pulmonary edema, especially
notable in posterior lung fields, bronchiectasia, and
anthracosis. There are apical subpleural bullae. There
is no additional gross pulmonary pathology.

5. GASTROINTESTINAL SYSTEM: The pharynx
and esophagus are intact. There are superficial
mucosal tears in the lower fourth of the esophagus. The
stomach is intact and contains 500 ml of dark gray
fluid with admixed, partially digested food including
apparent beets. The duodenum, small bowel, appendix,
colon, and mesentery are intact and unremarkable. 
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The liver is intact and weighs 1556 gms. The hepatic
parenchyma is congested and unremarkable. The
gallbladder is intact and contains 15 ml of bile. The
hepatic hilar structures are intact. 

The pancreas weighs 112 gms. The gland is tan and
normally lobulated. The major ducts are patent. 

6. GENITOURINARY SYSTEM: The renal
cortical surfaces are smooth. The right kidney weighs
130 gms and the left 132 gms. The cortices are
congested. The renal hilar structures, ureters, and
bladder are intact. The bladder contains some 200 ml
of clear, straw-colored urine. The urethra is
unremarkable.  

The vagina is unremarkable. The uterus is absent. The
left fallopian tube and ovary are identified; there are no
identifiable corpora lutea. 

7. HEMATOPOIETIC SYSTEM: Lymph nodes of
the thorax are anthracotic and those elsewhere are
unremarkable. The thymus is involuted. The spleen is
intact, weighs 114 gms, and is congested and
unremarkable. 

8. ENDOCRINE SYSTEM: The pituitary, thyroid,
parathyroid, and adrenal glands are congested and
unremarkable. 

9. CRANIAL CAVITY/CENTRAL NERVOUS
SYSTEM: There are scattered subcutaneous petechiae
under the scalp. There is no evidence of occult head
trauma. The calvarium and base of the skull are intact.
The cerebrospinal fluid is clear and the meninges are
congested. The arteries over the base of the brain,
dural sinuses, and cranial nerves are unremarkable.
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The brain weighs 1251 gms. There is slight brain
swelling with no overt herniation. The gray and white
matter of the brain are grossly unremarkable. The
ventricular system is patent and contains clear
cerebrospinal fluid. The upper cervical spinal cord is
unremarkable. 

SPECIMENS AND EVIDENCE COLLECTED

1. 30 mL of aortic blood, 10 mL of femoral venous
blood, 30 mL of urine, 30 mL of gastric contents,
and 5 mL of vitreous humor for toxicology 

2. Samples of viscera in fixative 
3. DNA card 
4. Five photographs 

EDC: 8/20/13 
Dictated: 7/18/13 
Transcribed: 7/19/13 
Completed: 7/19/13 
MAK:caa 
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Toxicology Test Results 

Office of Chief Medical Examiner 
Toxicology Laboratory Service 
200 Feliks Gwozdz Place 
Fort Worth, Texas 76104 
Name: Diana Lynn Simpson 
Case Number: 1306498 
Toxicology Work Number: 1301255

Nizam Peerwani, M.D., DABFP 
Chief Medical Examiner 
Robert Johnson, PH.D., DABFT 
Chief Toxicologist 
Priority: 0 
Service Request Number: 001 

Specimen Drug Result Drug
Amount

Performed
By

Femoral
Blood

Ethanol Negative J. Ho

Urine Amphetami
ne Elisa

Negative B. Landry

Urine Methamphe
tamine
Elisa

Negative B. Landry

Urine THC  Elisa Negative B. Landry

Urine Opiates
Elisa

Negative B. Landry

Urine Cocaine
Elisa

Negative B. Landry
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Urine Benzodiaze
pines Elisa

Negative B. Landry

Urine Oxycodone
Elisa

Negative B. Landry

Aorta
Blood

Acid Negative C. Lewis

Urine Acid Negative C. Lewis

Femoral
Blood

Diphenhydr
amine

Positive 2269
ng/mL

C.
Wheeler

Urine Diphenhydr
amine

Positive C.
Wheeler

Femoral
Blood

Quetiapine Positive 280 ng/
mL

C.
Wheeler

Urine Quetiapine Positive C.
Wheeler

Femoral
Blood

Citalopram Positive 543 ng/
mL

C.
Wheeler

Urine Citalopram Positive C.
Wheeler

Femoral
Blood

Diltiazem Positive 1800
ng/ML

C.
Wheeler

Urine Diltiazem Positive C.
Wheeler

Report Prepared By: /s/ B. Landry
Approved By: /s/                
Approved Date: 6/12/13



App. 93

                         

APPENDIX G
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FOR THE NORTHERN DISTRICT OF TEXAS

WICHITA FALLS DIVISION

CIVIL ACTION NO. 7-15-CV-00012-O 

[Filed November 20, 2015]
______________________________________
NICHOLE SANCHEZ, Individually, )
CASY SIMPSON, Individually, )
EDWARD LAROY SIMPSON, II, )
Individually and as the Representative of ) 
the Estate of DIANA LYNN SIMPSON )

)
Plaintiffs )

)
VS. )

)
YOUNG COUNTY, TEXAS and YOUNG ) 
COUNTY SHERIFF’S DEPARTMENT, )

)
Defendants )

______________________________________ )

Plaintiffs’ Response Brief in Opposition to
Defendants’ Motion for Summary Judgment

Dated: November 20, 2015 
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Burt L. Burnett
 Texas Bar No. 00787171

Majd M. Ghanayem
Texas Bar No. 24078556

THE BURNETT LAW FIRM, PLLC
P.O. Box 1521
Abilene, Texas 79604
Ph: 325-673-4357
Fax: 325-428-0428

Attorneys for Plaintiffs

*     *     *

[pp.15-16]

prescription medicine, the jail staff did know, and Mr.
Simpson notified the jail staff of a substantial risk of
serious harm to a prisoner in the jail’s custody. 

Defendants then argue that the jail staff was also
justified in ignoring his pleas because the jail staff
knew that Mrs. Simpson had been examined and
cleared by EMS at the scene of her arrest. (Id.).
However, what Defendants fail to recognize is that
Mrs. Simpson likely told the EMS she was not trying to
hurt herself so that she could successfully carry out her
suicide attempt. (See APP-075-076). There is evidence
that the jail staff should have appreciated the risk Mrs.
Simpson posed to herself, especially in light of her
husband calling to inform them of the danger multiple
times. (APP-046-047). Mr. Simpson testified that he
begged them to take his wife to the hospital:
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Q: Okay. And you said, “I told him she needed to
go to the hospital.” Is that what you said to
him?

A: Correct

Q: Okay

A: I begged him to take her to the hospital.

Q: Okay

A: “Please, get her help.”

(APP-075).

Instead of taking Mrs. Simpson to the hospital or
requesting an evaluation, the jail staff dismissed Mr.
Simpson’s pleas and told him that Mrs. Simpson
needed to sleep it off. (APP-047, APP-049). This
inaction had deadly consequences, as Sheriff Walls
testified that Mrs. Simpson died mere hours after the
jail staff ignored Mr. Simpson’s calls. (APP-179).
Sheriff Walls testified that facing phone calls like the
calls Mr. Simpson made, the jail staff should “[c]heck
into it, monitor it” and “question [the detainee] . . . and
get a little more information.” (APP-214, APP-218).
However, the jail staff did nothing to check into Mrs.
Simpson’s wellbeing other than to perhaps put another
detainee in the cell with her. (Defs’ App’x 65). Despite
the jail staff’s complete inaction, Defendants contend
that they had “no reason to suspect that Mrs. Simpson
had any serious medical needs that night.” (ECF 8 at
20 ¶ 4.24). In fact, Defendants go so far as to argue that
“when inmates needed care, inmates could submit a
written request (sometimes referred to as a ‘kite’) to see
a doctor to the officer on duty.” (ECF 8 at 10 ¶ 4.12).
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One is left to wonder how Mrs. Simpson could be
expected to submit such a written request when she is
passed out on the cell floor with her genital area
exposed and Deputy Wacaster showing her off to other
officers.

The above illustrates there is sufficient evidence to
show the jail staff was deliberately indifferent to a
substantial risk to Mrs. Simpson. A jury should
determine whether the jail staffs inaction in the face of
all the information they possess regarding Mrs.
Simpson’s medical condition amounts to deliberate
indifference to the medical risk Mrs. Simpson faced. 

3. Mrs. Simpson was allowed to lay half
naked on her cell floor with her genital
area exposed as jail staff gawked at her
condition.

On top of ignoring Mr. Simpson’s pleas, Mrs.
Simpson was allowed to lie on the floor of her cell,
wearing only a t-shirt, while her genital area was
exposed. Pretrial detainees have a constitutional right
not to have confining officials treat their serious
medical needs with deliberate indifference. Estate of
Allison v. Wansley, No. 12-40749, 2013 WL 1983959, at
*6 (5th Cir. May 15, 2013).

Approximately fifteen minutes after midnight on
the morning that Mrs. Simpson died, Officer Post
brought in three subjects for booking into the Young
County Jail. (APP-287-288).

*     *     *
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[pp.18-19]

Defendants contend that Mrs. Simpson was
observed every 25 minutes by jailers while in her
holding cell. (ECF 8 at 19 ¶ 4.21). Defendants rely on
Officer Rich’s declaration when making this claim
(ECF 8 pg. 19 ¶ 4.21, Defs’ App’x 64-65). Rich declares
that “[jailers] have [a] timer set for 25 minutes to check
on detainees. We check inmates every 25 minutes as
requested by the Young County rules for jailers.” (Id.).
Rich only provides a vague, blanket statement
regarding how often jailers check on inmates, and Rich
does not make any declaration as to how often he or
any other jailer specifically checked on Mrs. Simpson.
(Id.). 

Defendants argue that that the 25-minute time
interval exceeded that recommended by the Young
County Health Services Plan. (ECF 8 at 19 ¶ 4.21, Defs’
App’x 33-41). But Defendants do not point to the
specific provision in the Plan regarding detainee
observation. (Id.) Under the “Supervision” section of
the Plan, detainees with suicidal tendencies are
separated into four categories. (Defs’ App’x 38). While
detainees falling under the lowest risk category
(Precaution Level I) are to be observed every hour,
detainees that fall under Precaution Level III are to be
held in a separate holding cell and MHMR notified for
immediate clinical evaluation. (Id.). Here, Mrs.
Simpson was placed in general population, and despite
Mr. Simpson’s pleas that the jail staff call MHMR,
MHMR was never contacted.

Regardless of whether the jail staff actually
observed Mrs. Simpson every 25 minutes, Mrs.
Simpson needed more than simple observation. If jail
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staff observed Mrs. Simpson every 25 minutes, that
means that a jail staff member, having direct
knowledge that she was a danger to herself and had
taken an excessive amount of prescription medication,
allowed Mrs. Simpson to lie on the ground half naked
with her genital area exposed. Based on the multitude
of evidence that the jail staff had showing Mrs.
Simpson’s suicidal tendencies, including the numerous
empty pill bottles found in her vehicle and her
husband’s calls to inform the jail staff that his wife was
in danger and needed to be taken to the hospital, Mrs.
Simpson needed affirmative intervention by the jail
staff to protect her life. The jail staffs’ inaction amounts
to deliberate indifference. Further, the jail staffs’
deliberate indifference directly resulted from, and was
actually encouraged by, Young County’s policy and
custom of deliberate indifference towards screening
pretrial detainees for suicide risk.

B. Young County’s disregard for its own
procedures and its history of noncompliance
with suicide-intake screening creates a fact
issue regarding Plaintiffs’ § 1983 Conditions-
of-Confinement claim.

Pretrial detainees have a constitutional right to
medical care and protection from harm during their
confinement. Brumfield v. Hollins, 551 F.3d 322, 327
(5th Cir. 2008). A county violates 42 U.S.C. Section
1983 when it is deliberately indifferent to a detainee’s
rights. Hawkins v. Montague Cnty., Tex., No. 19-O
ECF, 2010 WL 4514641, at *5 (N.D. Tex. Nov. 1, 2010).
A county acts with objective deliberate indifference if it
promulgates (or fails to promulgate) a policy or custom
despite “the ‘known or obvious consequences’ that
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constitutional violations would result.” Anderson v.
Dallas Cnty. Tex., No. 07-10589, 2008 WL 2645657, at
*10 (5th Cir. July 7, 2008) (citing Piotrowski v. City of
Hous., 237 F.3d 567, 579 (5th Cir. 2001). The
constitutional violation can come in the form of an
unstated or de facto policy, as evidenced by a pattern of
acts or omissions sufficiently extended or pervasive, or
otherwise typical of extended or pervasive misconduct
by jail officials, to prove an intended condition or
practice. Shepard v. Dallas Cnty., 591 F.3d 445, 452
(5th Cir. 2009). The policy or custom must have been
the “moving force” behind the constitutional violation.
Anderson, 2008 WL 2645657, at *10 (citing Forgan v.
Howard Cnty., 494 F.3d 518, 522 (5th Cir. 2007).

*     *     *

[p.24]

IV. CONCLUSION

Although the Young County Jail had a
constitutional duty to treat Mrs. Simpson’s medical
needs with something more than deliberate
indifference, Young County Jail staff ignored Mr.
Simpson’s pleas to take his wife to a hospital because
she had threatened to take her own life. All the while,
the jail staff gawked at Mrs. Simpson as she lay half
naked on the jail floor. The actions and inactions of
Young County Jail and its staff amount to deliberate
indifference to Mrs. Simpson’s serious medical needs.
And this deliberate indifference was the direct result of
Young County Jail’s de facto custom of not properly
completing the mental health/suicide risk intake
procedures. There is a plethora of evidence to show this
deliberate indifference, and a jury should be tasked
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with determining whether the Defendants’ actions and
inactions amount to violation of Mrs. Simpson’s
constitutional rights. Therefore, this Court should deny
Defendants’ Motion for Summary Judgment.

Respectfully submitted,

/s/ Burt L. Burnett
Burt L. Burnett
Texas State Bar No. 00787171
Majd M Ghanayen
Texas State Bar No. 24078556
BurtLBurnett@yahoo.com
BURNETT LAW FIRM
342 Cedar
P.O. Box 1521
Abilene, TX 79601
Telephone: (325) 673-4357
Facsimile: (325) 428-0428

ATTORNEYS FOR PLAINTIFFS
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*     *     *

[p.28]

Mr. Simpson that “look, nobody can do anything for her
tonight. She’s just drunk. She needs to sleep it off.”
ROA.235. When Mr. Simpson asked about getting
someone to talk to her from Texas Mental Health and
Mental Retardation (MHMR), the jailer told him that
“MHMR will not come out and talk to her when she’s
drunk.” ROA.236. The jailer told Mr. Simpson that
“[s]he just needs to sleep it off, and there’s nothing you
can do until tomorrow.” ROA.236. No one at the Young
County Jail, however, ever informed Mr. Simpson that
his wife had ingested at least 24 prescription drugs
with alcohol and was alone in a jail cell to “sleep it off.”
Had the medical screening form been properly
completed, jail staff could have accurately informed Mr.
Simpson that his wife was not “drunk,” but had
overdosed on prescription drugs.

Rich claims that “[j]ailers have timer (sic) set for 25
minutes to check on detainees” and that jailers “check
inmates every 25 minutes . . . .” ROA.153, ¶7. But there
is no documentation or any other evidence that any
jailer actually entered her holding cell to rouse
Simpson to verbally engage her or to check her basic
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vital signs, such as her breathing pattern, pulse, or
whether she was even conscious. Moreover, Rich does
not offer any evidence as to how often he or any other
jailer monitored Simpson to safeguard her well-being
or to determine whether the severity of her symptoms
had significantly worsened. ROA152-153. Instead,

*     *     *

[p.48]

this Court explained, “a jail official’s constitutional
liability to pretrial detainees for episodic acts or
omissions should be measured by a standard of
subjective deliberate indifference.” Id. Thus, an official
violates a detainee’s right to needed medical care when
the official is deliberately indifferent to a detainee’s
serious medical needs. Id. at 650.

To hold a municipality accountable for a violation of
constitutional rights, a plaintiff must show (1) the
municipality had an official policy, practice or custom
which could subject it to § 1983 liability; (2) the official
policy must be linked to the constitutional violation;
and (3) the official policy must reflect the
municipality’s deliberate indifference to that injury.
Lawson v. Dallas County, 286 F.3d 257, 263 (5th Cir.
2002). “Unlike the deliberate indifference standard
applied to individual employees, this standard is an
objective one; it considers not only what the
policymaker knew, but what he should have known,
given the facts and circumstances surrounding the
official policy and its impact on plaintiffs rights.”
Lawson, 286 F.3d at 264. Therefore, constructive notice
is sufficient based on what the Sheriff, the policymaker
for the Young County Jail, should have known.
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The evidence establishes that the County’s policies
were linked to the deprivation of Simpson’s
constitutional rights and the County’s policies reflect
that deliberate indifference. “An ‘official policy’ for
§ 1983 purposes may be either a

*     *     *

[pp.52-54]

another jailer to “keep a close eye on her.” Id. The
jailers “closely monitored [the detainee] for the rest of
the night at intervals of fifteen to thirty minutes.” Id.

This Court found that there was “no evidence to
suggest that the Jailers had th[e] subjective intent to
harm, nor evidence to suggest that they ‘responded
with deliberate indifference’ to a risk of serious harm.”
Id. at 972 (citing Hare, 74 F.3d at 650) (emphasis
original). This Court concluded that “the Jailers’
constant monitoring of [the detainee] and their
attempts to rouse her to speak to her husband and take
her medications suggested that they did not
subjectively intend harm to befall her.” Id. at 971. 

The facts of this case are more in line with
Thompson than with Allison. Here, Young County had
direct knowledge that Simpson was suicidal, was found
unconscious in a parked car, and had taken an
excessive amount of prescription drugs with alcohol,
yet deliberately chose not to address that risk. Young
County had actual knowledge that Simpson was at
substantial risk of serious bodily injury based on
(1) her husband’s numerous phone calls alerting them
that she was suicidal and had threatened to overdose
on drugs, (2) Simpson’s difficulty in keeping her head
up, walking and maintaining consciousness, and (3) the
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vast amount of prescription medicine she admitted
consuming that day with alcohol. Common sense would
dictate that if a suicidal person consumes alcohol with
24 capsules of seven different prescription drugs and
was found unconscious, there is a serious risk of bodily
harm. Gobert v. Caldwell, 463 F.3d 339, 345 n. 12 (5th
Cir. 2006) (holding that a serious medical need is one
for which the need is so apparent that a layman would
recognize that care is required). Furthermore, it is
common medical knowledge that a person suffering
from drug overdose is at a substantial risk of a serious,
life-threatening condition. Yet after gaining actual
knowledge of Simpson’s obvious signs of drug
intoxication, the County responded with deliberate
indifference.

Rich was deliberately indifferent by failing to
properly evaluate and complete Simpson’s screening
questionnaire so that other jail staff would have vital
information about Simpson’s drug overdose and serious
medical condition. Wacaster and other jail staff who
repeatedly “checked” on Simpson and saw her in a
helpless, unconscious state lying half-naked on her cell
floor demonstrated utter deliberate indifference to
Simpson’s serious medical needs. Young County jailers’
insouciance to Simpson’s condition is breathtaking and
is in a category all its own. Indeed, there is no evidence
that any jail staff ever troubled themselves to engage
Simpson verbally or to enter her cell to assess her
physical condition. Simpson’s medical condition was
open and obvious and required immediate medical
attention, yet Young County did nothing.

Viewing this evidence in the light most favorable to
appellants, a reasonable jury could conclude that
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Young County knew that Simpson had ingested 24
capsules of seven different prescription drugs and that
Simpson had obvious signs of physical incapacity,
disorientation and severe intoxication. Young County
jail staff were therefore aware of facts from which an
inference could be drawn that a substantial risk of
serious harm existed, but they ignored that risk.
Farmer v. Brennan, 511 U.S. 825, 842, n.8 (1994)
(noting that a prison official’s knowledge of a
substantial risk of harm may be inferred by the
obviousness of a substantial risk).

Accordingly, there is a triable issue of fact about
whether Young County jailers should have contacted
medical personnel in response to Simpson’s condition
or, at least, should have tried to engage Simpson
verbally or entered her cell to monitor her well-being.
Young County, however, was deliberately indifferent to
Simpson’s serious medical needs and disregarded a
known substantial risk of serious bodily injury or
death. Bias v. Woods, 288 F.App’x 158, 164 (5th Cir.
2008) (Dennis, J., concurring) (noting that given that
the detainee had attempted suicide and had been
slipping in and out of consciousness due to drug
overdose, the detainee’s obvious, unconscious state
required monitoring and the 

*     *     *
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[p.iii]

GROUNDS FOR REHEARING

Appellants respectfully request a rehearing en banc
because the majority’s opinion conflicts with decisions
of the United States Supreme Court, decisions of this
Court, and involves a question of exceptional
importance. 

The opinion conflicts with the Supreme Court’s
decision in Tolan v. Cotton, 134 S.Ct. 1861 (2014)(per
curiam), summarily rev’g 713 F.3d 299 (5th Cir.2013)
because it (i) “credited the evidence of the party seeking
summary judgment and failed properly to acknowledge
key evidence offered by the party opposing that
motion,” (ii) “improperly ‘weighed the evidence’ and
resolved disputed issues in favor of the moving party,”
and (iii) “neglected to adhere to the fundamental
principle that at the summary judgment stage,
reasonable inferences should be drawn in favor of the
nonmoving party.” 134 S.Ct. at 1866-68; Op. at 32.
(noting that the “plaintiffs provided more than
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sufficient evidence to preclude summary judgment
against the EA/O claim,” and that portions of the
majority’s opinion contain “an extremely improper
misstep into impermissible fact-finding in reviewing a
summary judgment”)(Barksdale, J.,dissenting).

The opinion conflicts with the Supreme Court’s
decision in Kingsley v. Hendrickson, 135 S.Ct. 2466,
2475 (2015), applying an objective standard to due
process claims because “pretrial detainees (unlike
convicted prisoners) cannot be punished at all.”

*     *     *

[p.1]

I. STATEMENT OF THE ISSUES

1. In Tolan v. Cotton, 134 S.Ct. 1861 (2014)(per
curiam), summarily rev’g 713 F.3d 299 (5th Cir.2013),
the Supreme Court reminded this Court “to adhere to
the fundamental principle that at the summary
judgment stage, reasonable inferences should be drawn
in favor of the nonmoving party.” 134 S.Ct. at 1866-68.
Whether the majority applied appropriate summary-
judgment standards to conclude there was insufficient
evidence to create a genuine, material fact issue that
the jailers’ failure to complete Simpson’s intake
screening form, to request a CCQ and to conduct
“observation only” of detainees with serious health
problems reflected the County’s policies and customs
that were causally linked to Simpson’s death?

2. In Kingsley v. Hendrickson, 135 S.Ct. 2466, 2475
(2015), the Supreme Court applied an objective
standard because “pretrial detainees (unlike convicted
prisoners) cannot be punished at all.” In light of
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Kingsley, whether the majority applied the correct
standard, and whether Appellants offered sufficient
summary-judgment evidence as to whether the jailers
knew or should have known that Simpson was at a
substantial risk of harm due to drug overdose?

3. In Alderson v. Concordia Parish. Corr. Facility, 848
F.3d 415, 419-20 (5th Cir.2017), this Court held that
“[t]o reach the level of deliberate indifference, official
conduct must be ‘wanton,’ which is defined to mean
‘reckless.”’ Whether the majority applied the correct
EA/O standard for County liability and whether

*     *     *

[pp.13-15] 

would have known that Simpson had threatened
suicide by drug overdose, was found unconscious in her
car, admitted taking 24 pills of seven different
prescription drugs with alcohol, and was arrested for
public intoxication because the arresting officer felt she
was a danger to herself. All this information, which
should have been documented on Simpson’s screening
form, was not only provided by Simpson’s husband, but
also by the arresting officer in the report he provided to
a County jailer who signed and acknowledged its
receipt. ROA.114-15;ROA.230-237;ROA.253-265.

The County’s policies did not arise solely from the
treatment of Simpson or from a single case. To the
contrary, the County had a long-standing systemic
failure and breakdown of screening and monitoring
detainees with serious medical needs. Serious injury or
death was the inevitable result of the County’s failure
to adequately screen or monitor detainees with serious
medical conditions. A reasonable juror could conclude
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from this evidence, along with the Sheriff’s admitted
ignorance of the jail’s noncompliance with state law,
that the County’s policy of inadequate screening and
monitoring of pretrial detainees resulted in Simpson’s
death. 

B. The majority’s opinion conflicts with the
Supreme Court’s decision in Kingsley because
it fails to apply an objective standard.

In Kingsley v. Hendrickson, 135 S.Ct. 2466, 2475
(2015), the Supreme Court applied an objective
standard to failure-to-protect claims because “pretrial
detainees (unlike convicted prisoners) cannot be
punished at all.”2 The Kingsley Court used broad
language to hold that a detainee may prevail by
showing the “challenged governmental action” is not
rationally related to a legitimate government purpose,
and did not limit its holding to excessive force claims.
Id. at 2473-74.

That holding has called into question whether an
objective standard of reasonableness applies to a
pretrial detainee’s claims that her prison conditions
and/or medical treatment violate the Fourteenth
Amendment. See Darnell v. Pineiro, 849 F.3d 17, 34-35

2 Although Appellants did not specifically cite Kingsley in their
briefs to the district court or to the Panel, they repeatedly argued
that an objective standard should apply. ROA.174-75;Appellants’
Br. at 48-49;Appellants’ Reply at 24; Op. at 25,27 (noting that
plaintiffs “attempt[ed] to broaden the EA/O standard of subjective
knowledge by the official for government-entity liability to mere
constructive knowledge,” but “[d]espite erroneously urging
constructive knowledge . . . plaintiffs ground their EA/O analysis
in our courts proper standard”)(Barksdale, J.,dissenting). 
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(2d Cir.2017)(concluding “that the Supreme Court’s
decision in Kingsley altered the standard for deliberate
indifference claims under the Due Process Clause,” and
holding that, in light of Kingsley, an objective standard
of deliberate indifference applies in due process cases
involving pretrial detainees); Castro v. Cty. of Los
Angeles, 833 F.3d 1060, 1070 (9th Cir.2016)(en banc),
cert. denied, 137 S.Ct. 831 (2017)(concluding that in
light of “the broad wording of Kingsley,” an objective
standard applies to failure-to-protect claims).

This Court has likewise applied the objective
standard from Kingsley in a pretrial detainee’s
excessive force claim. Rodriguez v. Garcia, 2017 WL
2963491, at* 1 (5th Cir. July 11, 2017)(per curiam).
And one judge of this Court recently noted Kingsley
calls into question this Court’s holding in Hare v.
Corinth, 74 F.3d 633 (5th Cir.1996)(en banc). Alderson
v. Concordia Par. Corr. Facility, 848 F.3d 415, 424 (5th
Cir.2017)(Graves, J.,dissenting to n.4).

In light of Kingsley, this Court should apply an
objective standard to Simpson’s claim for
constitutionally-deficient medical care.

C. The majority’s opinion conflicts with this
Court’s precedent relating to the standards to
be applied in Episodic-Acts-or-Omission cases.

Citing Thompson v. Upshur Cty., 245 F.3d 447, 458-
59 (5th Cir.2001), which requires an official’s “response
indicate subjective intention that the harm occur,” the
majority concludes there was insufficient evidence to
create a genuine issue of material fact concerning
deliberate indifference. Op. at 9. Respectfully, the
majority’s reliance on Thompson is misplaced.
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Thompson did not involve a case that expressly
concerned EA/O liability. Instead, the case involved
§ 1983 liability expressly intended for individuals only.
The majority opinion conflicts with this Court’s
precedent relating to the standards to be applied in
EA/O cases because it improperly “conflates EA/O and
42 U.S.C. §1983 liability” and “erroneously analyzes
the EA/O claim by employing precedent that is not
EA/O specific” with respect to the County’s liability.
Op. at 24 (Barksdale, J.,dissenting)(collecting cases).
The dissenting opinion noted that “[t]his disagreement
highlights the need

*     *     *




